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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 

LOUISVILLE  &  XA8HVILLE  R.  R.  CO.  v.  WALDEX. 

(Filed  May  21,  1908— Not  to  be  repcrtwl. ) 

Railroads— yeglijieiiw—Tnstnictions— Appellee,  a  woman  alxnit  fifty  years 
of  age,  was  drivinjf  aloiiK  a  highway  which  crossed  appellant's  track  at  right 
angles,  a  short  distance  from  Carlisle,  when  a  train  going  at  a  high  rate  of 
Fpeed  struck  her  vehicle,  threw  her  out  arid  inflicted  serious  injuries,  for 
which  she  recovered  $800  damages.  There  was  a  lofty  elevation  which  ob- 
structed the  view  of  the  approaching  train  from  appellee,  and  the  evidence 
wag  conflicting  as  to  whether  the  whistle  or  bell  were  sounded  in  due  time 
to  give  sufficient  warning  to  travelers  to  avoid  the  danger.  The  c^urt  prop- 
erly refused  to  give  a  peremptory  in.struction  as  it  was  a  (luestion  to  be  de- 
temiinetl  by  the  jury,  fnmi  all  the  evidence,  us  to  whether  the  railroad  com- 
pany exercised  proper  care  to  avoid  injury  to  travelers  at  the  crossing.  The 
court  properly  defined  gross  negligence  to  be  the  absence  of  slight  cart*. 
Even  though  the  instruction  on  gross  negligence  may  have  l)een  improper, 
the  verdict  shows  that  it  was  not  prejudicial.  Appellant  having  failed  to 
object  or  except  to  an  instruction,  can  not  complain  on  appeal. 

E.  M.  Dickson,  B.  D.  Warfield  and  E.  W.  Hines  for  appellant. 

John  I.  Williamson  for  appt»llue. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  27th  day  of  June,  lUOl,  the  appellee  was  traveling  along  the  Car- 
lisle and  Jackson  turnpike  roml,  in  Nicholas  county,  Kentucky,  going  toward 
the  town  of  Carlisle.  The  turnpike  crosses  appelhtnt's  road  at  about  right 
angles  within  less  than  a  half  mile  of  the  town  limits.  Appellee  was  about 
fifty  years  of  •age,  and  a  boy  of  about  twelve  years  of  age  was  driving  for  her 
in  a  surrey-top  phaeton.  The  general  course  of  the  railroml  was  east  and  west. 
Appellee  was  approaching  the  railroad  from  the  north,  and  on  the  north  side 
of  the  railroad  track.  Between  her  and  the  railroad  Is  situated  what  is 
known  as  the  Dlnsmore  hill,  a  lefty  eUvation  l^eginning  near  the  point  of 
the  turnpike  crossing  and  extending  east  parallel  with  the  railroad  back 
nearly  to  the  station  of  appellant  in  the  town  of  Carlisle. 
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As  appellee  was  crossing  the  track  of  appellant  on  the  morning  of  that 
day  the  engine  of  one  of  appellant's  passenger  trains  either  struck  appellee's 
vehicle  and  turnwl  it  over  or  frightened  her  horse,  and  caused  it  to  turn  over, 
and  she  was  thrown  out  and  severely  injured,  and  she  brought  this  action 
against  the  appellant  company  to  recover  damages  for  injuries,  alleging  that 
their  agents  and  servants  in  chaise  of  the  train  carelessly  aiul  negligently 
ran  their  train  of  cars  against  her,  or  her  vehicle,  without  giving  her  any 
warning  of  their  approach.  The  appellant  denied  thes*^  allegations,  and 
alleged  that  she  was  injured  by  reason  of  her  contributory  negligence.  Issues 
were  formed  by  the  pleadings.  A  trial  was  had  which  rt\sulteil  in  a  vertlict  in 
favor  of  appellee  for  |800.  The  court  overruknl  apixUlant's  motion  for  a  new 
trial,  and  the  case  is  here  on  app**al. 

The  evidence,  as  appears  from  the  record,  shows  that  this  was  an  excep- 
tionally dangeix)us  crossing,  especially  to  one  approaching  from  the  north 
side  of  the  track,  ])y  reason  of  the  Dinsmore  hill  referred  to,  and  a  sharp 
curve  in  appellant's  track  at  that  point.  Appellee  and  her  son  testify  that 
they  were  approaching  api)ellant's  track  at  a  slow  gait,  and  looking  and 
listening  for  a  train,  but  did  not  hear  any  noises  or  signals  from  the  train, 
or  see  any  train  until  their  horse's  front  feet  were  upon  the  track  and  the 
train  was  approaching  at  a  very  short  distance  from  them.  Four  or  five 
other  witnesses  introduceil  by  appellee,  who  were  approaching  the  cit'Ssing 
from  the  same  side  of  the  track,  sttitetl  that  they  did  not  see  the  train  or 
hear  the  blowing  of  the  whistle  or  ringing  of  the  liell,  except  one  and  pos- 
sibly two  stated  that  they  heard  the  whistle  blow  for  the  .station  at  Carlisle. 

The  evidence  further  shows  that  the  crossing  of  the  Jackst<iwn  turnpike  is 
S58  feet  from  the  station  in  Carlisle;  that  the  distance  from  the  first  whis- 
tling post  to  the  Jackst(5wn  crossing  is  1,3(57  feet,  and  the  distance  from  the 
second  whistling  post  for  the  Miller's  stiition  pike  to  the  Jtickstown  pike 
crossing  is  73V)  feet.  The  Mlllrr's  station  pike  is  some  300  feet  further  up 
the  railroad  from  Carlisle  stjition  than  the  Jackstown  pike  crossing.  It  is 
shown  that  this  Jackstown  pike  crossing  is  a  very  lmiK>rtant  t)ne  on  account 
of  the  large  num])er  of  ixH)ple  ci-ossing  it.  al)out  seventy-five  persons  per  day. 

Appellant's  engineer  and  fireman  stated  that  the  whistle  was  blown  at 
both  whih'tling  posts  and  the  bell  was  rung  continuously  from  the  station  at 
Carlisle  to  the  Jacks-town  cnissing,  and  also  when  appellee  was  distH)veretl 
on  the  track  the  alarm  whistle  was  .sounded.  The  engineer  stated  that  by 
reason  »)f  the  cuive  of  the  track  and  the  Dinsmore  hill  and  the  projection  of 
his  engine  he  could  not  st  r  the  npix'lUv  until  she  had  about  crossi»d  the  track. 
The  flreniaTi  being  (^n  the  inside  of  the  curve,  and  en  the  north  side  of  the 
engini*.  stated  that  he  saw  ht  r  about  tlie  time  her  horsi*  stepped  ujk)I1  the 
track,  and  at  a  distr.nce  <  f  abi.ut  12.")  or  130  lei  t;  that  he  at  (  nee  warned  the 
engineer,  who  gM\e  the  jilarm  signal,  and  shut  of!  tin*  steam,  and  put  on  the 
air  brakes.  The  enjiiiuer  st:it«d  that  when  he  put  on  the  air  brakes  he  was 
abuut  niut  ty  feet  from  the  cn:ssing,  and  that  he  could  nt)t  st<  p  until  the 
train  had  gone  1  ryond  the  crossing,  S4)ine  twnity  or  thirty  feet.  The  con- 
ductor and  one  or  two  other  witness*s  stati'd  that  the  alarm  whistle  was 
sounded  when  they  wen*  about  loO  yard.s  from  the  crossing.  Sixtei^n  or 
eighteen  other  witnesses,  who  were  on  the  south  side  of  the  niilroad,  whose 
view  and  hearing  weiv  not  obstructed  by  the  Dinsmoiv  hill,  stated  that  they 
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beard  the  train  whistle  at  one  of  the  posts,  and  the  alarm  whistle  sounded, 
"but  none  of  them  heard  or  remembered  the  ringing  of  the  bell  until  after 
the  alarm  whistle. 

Appellant  asksjfor  a  reverstil  of  this  wise  upon  three  grounds: 

l.st,  Becausejthe  court  refused  to  give  a  peremptory  instruction  to  find  for 
^ippellant. 

In  the  case  of  C.  &  O.  R.  R.  Co.  v.  Gunter,  21  Ky.  Liiw  liep.,  1805,  the 
tsourt  in  discussing  an  instruction,  said:  "The  fifth  instruction  told  the 
jury  that  if  they^elieved  the  Walcott  crossing  was  'an  exceptionally  danger- 
ous crossing,  it]was  the^duty  of  the  defendant  to  keep  a  wntc;hnian  at  such 
^jTOSsing,  or  to  use  some  other  effective  means  to  warn  travelers  of  the  ap- 
proach of  its  tralns]|to^said  crossing,  and  the  failure  to  do  so  was  negligence 
on  the  part  of  the  defendant. '  This  was,  we  think,  a  i>eremptory  instruc- 
tion to  find  for  plaintiff  if  the  jury  believed  that  the  crossing  was  exception- 
ally dangerous.  It  required  thejlcompany  to  adopt  means  which  should  be 
actually  effective  ,to  warn  the  traveling  public  of  the  approach  of  trains. 
The  company  was  required  only  to  use  such  means  to  give  warning  of  the 
approach  of  trains  as,  considering  the  character  of  the  crossing,  were  reason- 
ably sufficient  Ui  warn  travelers  of  the  approach  of  trains,  and  the  jury  are 
the  judges  of  the  reasonable  sufficiency  of  the  means  actually  employed. '  * 
<99Ky.,  502.) 

From  these  authorities,  and  many  others  to  the  same  effect,  decided  by 
this  court,  and  the  character  [and  surroundings  of  the  crossing,  and  the  evi- 
dence In  this  case,  it  was  the  province  of  the  jury  to  judge  of  the  reasonable 
suiBcienoy  of  the -means  employed  to  warn  persons  who  were  about  to  make 
the  crossing  of  the  approach  of  the  train. 

2d.  The  appellant  objects  to  instruction  "D,"  claiming  that  the  pleadings 
^f  plaintiff  did  not  aiithorize  same.  The  instruction  was  to  the  effect  that 
if  the  injury  inflicted  upon  plaintiff  could  have  been  prevented  or  avoided 
by  defendant  by  the  exercise  of  ordinary  care  and  diligence  after  discovering 
plaintiff's  dangerous  situation,  etc. 

Even  if  the  pleadings  did  not  authorize  the  instruction,  the  evidence 
which  did  authorize  it  was  produced  by  the  appellant,  and  there  was 
no  objection  nor  exception  offered  to  it  by  any  one.  In  the  case  of  L. 
&  X.  R.  R.  Co.  V.  Taylor,  $'2  Ky.,  57,  where  in  that  case  the  petition 
alleged  that  the  defendant  was  negligent  in  not  having  upon  the  chim- 
ney of  one  of  its  engines  a  proper  spark-arrester,  or  in  not  having  the  same 
properly  adjusted,  but  did  not  allege  that  the  one  they  hml  was  defective,  on 
this  point  the  court  said:  "The  proof  was  heard  pro  and  con,  without  ob- 
jection, as  to  the  negligence  complained  of,  consisting  of  a  defective  spark- 
arrester,  or  improi)erly  adjusting  it,  which  cured  the  defect  in  the  petition 
in  that  regard,  if  any  defect,  in  that  ptirticular,  there  was.''  (8  Ky.  Law 
Rep.,  419;  24  Ky.  Law  Rep.,  part  II,  ir)71. ) 

8d.  Appellant  objects  to  certain  other  instructions.  Instruction  *'H"  ob- 
jected to  is  not  objectionable.  This  court  has  ivpeati'dly  decided  that  gross 
negligence  is  the  absence  of  slight  care.  (23  Ky.  Law  Rep.,  l\m\  81  Ky., 
409;  85  Ky.,  434;  100  Ky.,  421;  14  Ky.  Law  Rep.,  336.)  If  the  instruction 
on  gross  negligence  had  been  improper,  the  amount  of  the  verdict  shows 
that  it  was  not  prejudicial. 

The  instructions  as  a  whole,  were  fair,  and  finding  no  error  prejudicial  to 
the  appellant  the  case  is,  therefore,  affirmed. 
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LEGKR  V.  COMMONWEALTH. 
(Filed  Mtty  21,  1903— Not  to  lie  reported.) 

1.  Criminal  law — Burning  a  storehoii.se — Acce.saorles  —  Evidenct. — Appel- 
lant wa.s  indicted  as  an  accessory  before  the  fact  for  l)iirning  a  storehouse 
and  was  properly  convictetl  and  sentenced  to  two  years'  confinement  in  the- 
penitentiary,  as  under  section  1128,  Kentucky  Statut-es,  an  accessory  before 
the  fact  shall  be  liable  to  the  same  punishment  nf.  princip.ils.  The  principal 
testified  as  a  witness  for  the  prosecution,  Init  there  was  sufficient  corrob- 
orating evidence  to  authorize  a'convlctlon. 

2.  Continuance — The  court  did  not  err  in  refusing  to  grant  a  continuance 
as  It  gave  compulsory  process  which  secureti  the  attendance  of  all  witnesses 
for  defendant  except  two,  and  the  affidavit  as  to  the  statements  of  these  wit- 
nesses was  reatl  as  their  depositions  as  the  trial  did  not  take  place  at  the 
same  term  the  IndlctTuent  was  found. 

A.  W.  Baker  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jack.son  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  indlct^ed  and  convicted  under  section  IKW,  Kentucky  Stat- 
utes, for  the  offense  of  willfully  and  unlawfully  burning  a  storehouse,  and 
sentenced  to  two  years'  confinement  in  the  penitentiary. 

The  indictment  charged  appellant  with  being  an  accessory  to  the  crime 
before  the  fact.  It  also  cliarged  him  with  being  an  aider  and  abettor.  Jameft 
Brummett  is  charged  in  the  indictment  as  principal,  the  person  who  actually 
burned  the  storehou.se.  Under  section  1128,  Kentucky  Statutes,  ^'In  all  fel- 
onies, accessories  before  the  fact  shall  be  liable  to  the  same  punishment  as 
principals,  and  may  \ie  prosecuted  jointly  with  the  princlpalB,  or  .severally, 
though  the  principals  be  not  faiken  or  tried,  unless  otherwi.se  provided  In 
this  chapter. ' ' 

An  alder  and  abettor  Is  guilty  as  a  principal,  and  may  lie  indicted  jointly 
with  the  principal,  and  though  Indicted  as  an  aider  and  abettor,  might  be 
convicted  as  a  principal.  (Benge  v.  Commonwealth,  92  Ky.,  1;  Travis  v. 
Commonwealth,  9(5  Ky.,  77;  Howanl  v.  Commonwealth,  i)6  Ky.,  19;  Ward  V. 
Commonwealth,  14  Bush,  233;  Frey  v.  Commonwealth,  83  Ky.,  IJW. ) 

On  the  trial  of  this  case  the  principal,  Brummett,  voluntarily  testified  as 
a  witness  for  the  Commonwealth.  There  was  other  evidence  corroborating 
and  .substantiating  his  testimony,  enough  to  satisfy  the  requirements  of  the 
Criminal  Code,  section  241.  The  Instructions  to  the  jury  were  formally  ex- 
cepted to,  but  appear  to  us  to  l)e  without  grounds  of  criticism.  The  prin- 
cipal complaint  seems  to  be  the  failure  of  the  court  to  grant  appellant  a 
continuance  ])ecause  of  the  absence  of  certain  wltne8.ses  named.  The  court 
set  the  case  over  until  a  later  day  In  the  term;  awardeil  attachments  and 
warrants  of  arrest  for  absent  witnesses;  appolnt^nl  special  bailiffs  to  bring- 
them  at  the  expense  of  the  Commonwealth.  In  other  words,  the  court 
afforded  api)ellant  every  advantage  of  the  constitutional  provision  guaran- 
teeing to  him  compulsory  process  to  procure  the  attendance  of  his  witnesses. 
In  fact  all  of  the  witnesses  absent  were  obtained  at  the  trial  except  two, 
and  as  to  these  the  Commonwealth  attorney  having  consented  thereto,  the 
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;affidaTit  was  allowed  to  be  read  as  their  testimony.  The  trial  was  had  at 
the  next  term  after  the  indictment  was  found.  The  circuit  court  seems  to 
liave  done  all  that  was  in  his  power,  and  appellant  was  afforded  every 
IvoQess  known  to  our  practice  to  insure  a  full  and  fair  presentation  of  his 
'defense. 

Perceiying  no  error  in  the  proceedings,  the  judgment  must  be  affirmed. 


DAWSON  V.  COMMONWEALTH. 

(Filed  May  22,  1903— Not  to  be  reported.) 

Criminal  law—Robbery— Appellant  prosecutes  this  appeal  from  a  con- 
viction for  robbery.  The  facts  proven  show  that  appellant,  by  stealth,  placed 
her  hand  in  the  pocket  of  the  prosecuting  witness  and  took  therefrom  a 
-small  sum  of  money,  and  that  after ward.s,  in  a  conversation  between  them 
•concerning  the  taking  of  the  money,  she  drew  a  pistol  on  him.  It  was  error 
to  give  an  instruction  which  permitted  a  conviction  for  robbery  as  the  evidence 
shows  that  if  there  was  any  violence  or  putting  in  fear  it  was  after  the  taking 
of  the  money.     Appellant  should  have  been  convicted  of  petit  larceny  only. 

Isaac  Sherman  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  tried  and  convicttd  upon  a  charge  of  robbery.  The 
prosecuting  witness,  Louis  Curts,  and  the  accused  lived  on  the  same  alley 
in  the  city  of  Louisville.  While  they  were  engaged  in  a  conversation  at  the 
^gate  of  the  accused  she  put  her  hand  in  hi?  pants  pocket,  when  he  grabbed 
her  hand  and  said:  "Don't  play  with  my  money  in  that  way;"  and  she  said: 
**I  have  not  got  your  money."  He  replied:  "Yes  you  have;"  then  she 
laughed.  He  testified  that  he  let  her  take  her  hand  out,  after  she  had  done 
that,  and  said  to  her:  "Give  nie  my  money  now;  don't  play  witl^  my 
money,"  and  then  she  stepped  back  and  drew  a  pistol  and  told  him  that  if 
he  accused  her  of  taking  his  money  she  would  blow  his  brains  out.  He  was 
asked  if  he  resisted  the  taking  of  the  money  out  of  his  pocket,  and  he  re- 
plied: "I  did  not  think  she  was  going  to  take  it,  or  that  she  metint  any 
harm  after  she  laughed."  And  he  further  said:  "He  did  not  try  to  keep 
her  from  taking  the  money  out  of  his  pocket."  On  this  state  of  facts  the 
•oourt  gave  the  jury  instruction  No.  1,  which  reads  as  follows:  "If  the  jury 
believe  from  the  evidence*,  to  the  exclusion  of  a  reasonable  doubt,  that  in  this 
county,  and  before  the  finding  of  the  indictment  herein,  Mary  Dawson  did 
unlawfully  and  with  force  and  arms  willfully  and  feloniously  make  an 
assault  upon  Louis  Curts,  and  did  In  a  forcible  and  violent  manner,  feloni- 
ously put  said  Curts  In  fear  of  bodily  harm,  and  by  violence  and  force,  and 
by  fear  of  bodily  harm,  feloniously  and  against  the  will  and  consent  of  said 
Carts,  did  take  from  the  person  of  said  Curts  $1.50,  or  any  other  sum  or  value 
of  good  or  lawful  money  of  the  United  States,  and  said  defendant  did 
forcibly,  and  against  the  will  and  consent  of  said  Curts,  feloniously  take, 
steal  and  carry  away,  with  the  fraudulent  intent  to  convert  the  same  to  her 
-own  use  and  to  permanently  deprive  said  Curts  of  his  property  therein,  then 
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the  jury  should  find  the  accused  guilty  of  robl)ery7ai»d  fix  her  punishment^ 
by  confinement  in  the  penitentiary  not  less  than  two  nor  /more  than  ten 
years,  in  the  discretion  of  the  jury. ' ' 

The  court  failed  to  instruct  the* jury  upon  the  question  'of  petit  larceny. 
From  Curtfl'  evidence  it  appeared  that  the  accused  stealthily  placed  her  hand 
in  his  pocket  and  took  therefrom  the  money  without  using  force  or  vio- 
lence. In  Commonwealth  v.  Prewett,  82  Ky. ,  249,  roblx^ry  is  defined  to  be: 
•* The  felonious  and  forcible  taking  from  the  person  of  another  of  goods  or 
money  to  any  value,  by  violence  or  putting  In  fear."  The  violence  must 
accompany  the  act  of  t>uking  the  property.  Any  resistance  after  the  property 
has  been  taken,  made  in  an  effort  to  regain,  does  not  relate  back  to  the  act 
of  taking,  so  as  to  make  it  robl)ery.  (Jones  v.  Commonwealth,  24  Ky.  Law 
Rep.,  0000,  opinion  deliver^-d^May  20,  1903. )  The  fact  that  she  drew  a  pistol 
after  the  taking  of  the  money  had  l)een  accomplished  did  not  make  the  act  of 
taking  r(»bl>ery.  The  prosecut<3r  was  not  put  in  fear  until  after  the  money 
hatl  been  taken,  therefore,  if  the  instruction  was  correct  in  other  respects^ 
there  was  no  evidence  upon  which  to  base  that  ixirt  which  authorizes  the- 
jury  to  find  the  defendant  guilty,  if  it  bt^lieve  from  the  evidence  that  the- 
accused  put  the  prosecutor  in  fear.  We  are  of  the  opinion  that  the  instruc- 
tion was  erroneous,  because  the  CoTumonwealth  wholly  failed  to  prove  that 
any  force  or  violence  accompnnied  the  act  of  taking  the  money.  The  prose- 
cutor grabbed  her  hand  and  released  it  without  resisting  the  removal  of  the 
money  from  his  pocket.  The  facts  show  that  the  accused  was  guilty  of  petit- 
larceny,  and  the  court  should  have  so  instructed  the  jury  alone  on  that, 
question. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


CITY  OF  LOUISVILLE  v.  BAILEY. 
(Filed  May  22,  1J)03— Not  to  be  reported. ) 

1.  Municipal  government— Negligence — Appellee  recovered  a  judgment > 
against  appellant  for  damages  for  personal  injuries  aiused  by  falling  over  a 
stick  which  protruded  out  from  under  a  tool  Ijox  on  ^a  sidewalk,  which  had 
been  left  in  that  condition  by  employes  of  the  city  while  engaged  in  repair- 
ing the  streets,  from  which  the  city  prosecutes  this  appeal.  Held — That  the 
court  properly  instructed  the  jury  that  it  was  the  duty  of  the  city  to  keep  its. 
sidew^alks  in  a  reasonably  safe  condition  for  the  use  of  citizens  using  same 
while  exert^ising  reasonable  care.  A  pi-oper  instruct it)n  as  to  contributory 
negligence  was  given,  and  the  verdict  appearing  to  be  supported  by  the  evi- 
dence, will  not  be  disturljed. 

2.  Damfiges— A  verdict  and  judgment  for  17,000  damagts  will  not  be  dis- 
turbt'd  on  the  ground  of  siime  being  excessive  as  the  injuries  were  painful 
and  permanent,  and  appellee  being  a  young  woman,  the  judgment  is  not  ex- 
cessive. 

H.  I-*.  Stone  for  appellant. 

W.  C.  Owens  for  appellee. 

Appeal  from  Jefferson  Ciix'uit  Court,  Common  Pleas  divlsioii.  No.  3. 

Opinion  of  the  court  by  Judge  Paynter. 
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The  appellant  was  engaged  by  its  employes  in  impro'ving  First  street  just 
south  of  Jefferson  street.  A  tool  box  which  was  nsed  by  the  workmen  so 
engaged  was  place<l  upon  the  edge  of  the  sidewalk  on  First  street;  it  was 
npon  two  sticks  of  wood  (one  near  eiich  end),  which  protruded  bt»yond  it  on 
the  sidewalk  twelve  to  fourteen  inches.  Their  wagons  and  kettles  were  left 
on  the  street,  and  next  to  the  driveway  a  red  light  was  placed  some  eight  or 
ten  feet  from  the  tool  box.  On  the  night  of  the  3d  of  Decern l)er.  1901,  the 
appellee.  Anna  Bailey,  while  walking  on  First  strc*et  her  foot  struck  one  of 
the  sticks  of  wood  projecting  from  the  tool  lx)x  over  the  pavement,  which 
threw  her  heavily  upon  her  left  side.  Shortly  after  she  lx»came  very  sick 
and  on  reaching  home  sent  for  the  physician.  She  was  forced  to  take  her 
bed,  where  she  practically  remained  until  the  middle  of  the  following  March. 
She  was  bruised  on  her  left  hip,  side  and  shoulder,  which  made  her  lame  for 
several  months;  her  uterus  and  ovaries  were  displaced  and  her  suffering  was 
intense  for  months  after  receiving  her  injuries.  Other  facts  connected  with 
her  Injury  and  suffering  might  be  st.ited.  Before  receiving  this  fall  the 
appellee  was  a  healthy  woman  To  recover  damages  agaA  ist  the  city  for  the 
Injuries  which  she  received  this  action  was  instituted.  The  jury  returned 
a  verdict  in  her  favor  for  $7,000. 

The  court  gave  instruction  No.  1,  which  reads  as  follows:  "The  court  in- 
struct«  the  jury  that  it  is  the  duty  of  the  defendant  to  use  ordinary  care  in 
keeping  its  sidewalks  in  a  reasonably  safe  condition  for  persons  walking 
upon  the  same,  and  it  is  the  duty  of  those  walking  upon  the  sidewalk  to  use 
ordinary  care  for  their  own  safety ;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant,  its  agents,  servants,  or  employes,  were  guilty  of  negli- 
gence in  leaving  the  stick,  over  which  the  plaintiff  stumbled,  if  she  did 
stumble  over  same,  projecting  into  the  sidewalk,  and  that  by  reason  of  such 
negligence,  if  any,  the  plaintiff  was  injured,  they  should  find  for  the  plain- 
tiff, unless  they  believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
negligence  which  so  far  contributed  to  her  injuries  that  but  for  the  same 
she  would  not  have  been  injured,  in  which  latter  event  they  should  find  for 
the  defendant." 

It  is  Insisted  that  the  court  erred  In  giving  this  instruction,  because  it  is 
claimed  that  the  court  should  have  t>old  the  jury  that  if  the  appellant  did 
not  at  the  time  and  place  of  the  accident  keep  its  sidewalk  in  a  reasonably 
safe  condition  for  persons  walking  upon  the  same  with  ordinary  care  for 
their  own  safety,  they  should  find  for  appellee,  provided  they  believed  from 
the  evidence  that  the  appellee  received  her  injury  by  reason  of  such  failure 
or  negligence  on  the  part  of  the  appellant.  It  is  insisted  that  this  idea  is 
not  sufficiently  expressed  in  instruction  Xo.  1.  The  court  instructed  the 
jury  as  to  the  cafe  the  city  should  exercise  in  keeping  its  sidewalk  in  a  rea- 
sonably safe  condition,  etc.,  and  the  care  which  thosi^  who  used  the  sidewalks 
should  use  in  walking  upon  them.  The  act  of  negligence  complained  of 
consisted  in  placing  the  stick  upon  the  sidewalk  in  the  manner  hereinbefore 
stated.  The  jury  was  not  authorized  under  the  instruction  to  find  appellant 
guilty  of  an  act  of  negligence,  except  for  its  negligence,  if  any,  in  having 
the  stick  placed  upon  the  sidewalk.  It  was  the  duty  of  the  court  in  the  in- 
struction to  limit  the  jury  to  that  act  alone,  when  it  was  determining  the 
question,  whether  the  servants  of  appellant  were  guilty  of  negligence  result- 
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Ing  in  the  appellee's  injury.  Under  the  instruction  the  jury  could  not  have 
found  for  the  appellee  unless  it  had  believed  apx)ellant  was  not  keeping 
its  sidewalk  in  a  reasonably  safe  condition  for  persons  walking  upon  same, 
and  that  it  was  negligence  to  place  and  leave  the  stick  upon  the  sidewalk. 

It  is  insisted  that  by  the  instruction  the  case  was  erroneously  made  to 
turn  upon  what  the  jury  believed  was  negligence  in  the  city  leaving  the 
stick  projecting  upon  the  sidewalk.  This  is  true,  and  properly  so,  as  the 
right  of  the  appellee  to  recover  depended  upon  the  question  whether  it  was 
negligence  to  leave  the  stick  at  the  place  where  found. 

As  another  ground  for  a  reversal  counsel  for  the  appellant  claims  that  the 
appellee's  reply  failed  to  contain  a  denial  of  the  averments  in  the  answer  of 
contributory  negligence.  We  are  of  the  opinion  that  this  was  8ufl9ciently 
done  in  the  reply.  The  court  gave  substantially  the  usual  instruction  upon 
the  questioti  of  contributory  negligence.  The  jury  was  told  that  if  it  be- 
lieved from  the  evidence  that  plaintiff  was  guilty  of  negligence,  which  so 
far  contributed  to  her  injury  that  but  for  the  same  she  would  not  have  been 
injured,  it  should  find  for  the  defendant.  Is  the  verdict  excessive?  The 
appellee  is  a  young  woman  and  was  in  perfect  health  before  she  was  injured. 
Since  receiving  it  she  has  suffered  almost  constant  pain,  and  at  times  it  was 
excruciating.  Considering  the  permanent  character  of  her  injury  and  the 
Ijain  which  she  endured,  and  which  she  is  likely  to  endure,  we  do  not  think 
the  verdict  is  excessive. 

The  judgment  is  affirmed. 


LITTLE'S  ADM'R  v.  CITY  NATIONAL  BANK  OF  FULTON. 

(Filed  May  22,  li)03. ) 

Bank's  right  to  offset  inde])tedness  against  deposits— L.  died  having  on  de- 
IK)slt  in  appellee  bank  1547.68,  and  the  Imnk  held  against  him  as  principal 
a  note  for  |2J50,  which  matured  the  diiy  after  his  death.  The  Iwnk  de(iuct.ed 
the  amtmnt  of  the  note  and  paid  the  balance  U)  the  administrator.  This  action 
was  brought  by  the  administrator  to  recover  the  amount  ivtalned  by  the 
bank,  and  this  appeal  involves  the  right  of  the  bank  to  apply  a  deposit  to 
the  extinguishment  of  the  depositor's  indebtedness.  Held— That  the  bank 
holds  a  lien  upon  the  deposits  in  its  hands  to  secure  the  repayment  of  the 
depositor's  indebtedness,  and  may  enforce  that  lien  as  the  debts  mature  by 
applying  the  debtor's  deposits  upon  them,  thus  setting  the  two  off  against 
each  <  ther. 

R.  B.  Flatt  for  appellant. 

Gus  &  Ed.  Thomas  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holxson. 

C.  H.  Little  dietl  a  resident  of  Fulton  county  on  April  1,  1900.  At  the 
time  of  his  death  he  had  on  deposit  in  his  own  name  in  the  Citizens  Bank 
of  Fultijn,  Ky.,  $647, (i8.  and  the  bank  held  a  note  against  him  for  1350,  on 
which  J.  C.  Bennett  and  William  Bnjwn  were  sureties,  which  matured  on 
April  2,  or  the  day  after  his  death.  The  bank  paid  to  his  administrator 
f  197.68,  the  balance  of  the  deposit  over  and  above  the  amount  of  the  note, 
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but  declined  to  pay  the  remainder  of  the  amount,  insisting  upon  its  right  to 
offset  the  note  against  it.  The  administrator  then  filed  this  suit  against  the 
bank,  and  the  court  having  dismissed  the  action,  he  appeals. 

The  right  of  a  bank,  to  apply  a  deposit  to  the  extinguishment  of  the  de- 
positor's indebtedness  grows  out  of  the  doctrine  that  the  relationship  between 
the  bank  and  the  depositor  is  that  of  debtor  and  creditor.  * 

'*The  bank  holds  a  lien  upon  the  deposits  in  its  hands  to  secure  the  repay- 
ment of  the  depositor's  indebtedness,  and  may  enforce  that  lien  as  the  debts 
mature  by  applying  the  debtor's  deposits  upon  them,  thus  setting  *the  two 
off  against  each  other."    (3  Am.  &  Eng.  Ency.  of  Law,  835.) 

In  Masonics'  Savings  Bank  v.  Bangs,  8  Ky.  Law  Kep.,  16,  this  court  said 
that  the  right  of  a  bank  to  this  lien  is  recognized  by  all  the  elementary 
books  on  the  subject  and  by. an  unbroken  line  of  American  decisions.  In 
Kentucky  Flour  Co.  v.  Merchants  National  Bank,  90  Ky. ,  225,  an  insolvent 
•debtor,  who  was  indebted  to  the  bank  with  which  he  had  money  on  deposit, 
made  an  assignment  before  the  debt  of  the  bank  had  matured.  It  was  held 
that  the  bank,  although  its  debt  had  not  matured,  might  offset  Its  debt 
against  the  deposit  as  being  between  it  and  the  assignee.  The  case  here  is 
much  stronger  in  behalf  of  the  bank,  for  its  debt  had  matured  before  there 
was  atbninistration  on  the  estate  of  the  decedent  or  any  demand  made  of  it 
for  the  deposit,  and  when  the  suit  was  brought  it  had  an  existing  demapd 
which  it  could  plead  as  a  set-off.  In  Ford  v.  Thornton,  3  Leigh,  096,  a 
debtor  died  before  the  note  fell  due;  his  estate  proveii  to  be  Insolvent;  the 
bank  at  the  time  of  his  death  had  money  of  his  on  deposit,  and  it  was  held 
that  the  bank  %vas  entitled  to  apply  the  deposit  to  the  payment  of  the  note. 
In  Knecht  v.  United  Havings  Institute,  2  Mo.  App.,  o(i3,  a  bank  held  a  note 
against  a  depositor  who  died  insolvent  before  the  note  matured.  The  note 
was  for  more  than  the  amount  of  the  deposit ;  a  Iwilance  was  struck  between 
the  two  demands,  and  the  l)ank  was  allowed  to  prove  up  the  remainder  of 
its  claim  again.st  the  estate.  In  Mathewson  v.  Stnifford,  45  N.  H.,  108,  on 
substantially  the  same  facts,  the  executor  sued  to  recover  the  testator's  de- 
posit, and  the  bank  was  allowed  to  set-off  its  note  against  the  testator,  al- 
though it  had  not  matured  at  his  death,  and  the  estate  was  insolvent.  So 
in  Camden  National  Bank  v.  Green,  45  X.  J.  Eq.,  54(5,  the  testator  having 
died,  leaving  a  balance  to  his  credit  in  the  iMink,  which  he.willetl  to  his 
wife,  and  she  having  hiwl  it  transferred  to  her  own  account,  the  estiite  prov- 
ing insolvent  and  the  note  held  by  the  bank  against  the  testator  having  ma- 
tured, the  bank  was  held  entitled  to  set-off  the  deposit  against  the  note,  nor 
rights  of  third  persons  having  intervened.  (To  the  same  effect  1  Moss  on 
Banking,  section  329,  and  ca^es  cited,  last  edition. )  A  contraiy  rule  Is 
laid  down  in  Pennsylvania  where  thf»  estate  is  insolvent,  but  where  the  es- 
tate is  solvent  the  same  rule  is  followed  as  alcove  indicated.  (liosler  v.  Ex- 
change Bank,  4  Pa.,  32,  45  Am.  Dec,  (M)5. )  But  this  ruling  is  in  conflict 
with  the  current  of  authority  and  the  principles  established  in  this  Stiite. 
With  us  insolvency  is  a  well-settled  ground  for  equitable  set-off,  and  where 
a  deoedent  owes  a  debt  and  has  a  claim  coming  to  him  from  the  stime  per- 
son, the  rule  is  that  the  claims  will  be  offset,  although  the  estate  is  insol- 
vent, on  the  ground  that  only  the  balance  is  really  due  from  one  party  to  the 
other.     (Newman  on   Pleadings,  595-598;    Eli  v.  Horine,  35   Ky.,  398.)    The 


10  0.,  N.  O.  &  T.  P.  RY.  CO.  V.  BELL. 

rule  also  is  that  if  a  bank  after  the  note  matures  suffers  the  debtor  to  check 
out  his  dexx)8it,  and  he  then  becomes  insolvent,  the  surety  in  the  note  will 
be  discharged.     (PursifuU  v    Pineville  Banking  Co.,  97  Ky.,  164.) 
Judgrnient  aflfirmed. 


CINCINNATI,  NEW  ORLtANS  &  TEXAS  PACIFIC  RY.  CO.  v.  BELL. 

(Filed  May  22,  15)03— Not  to  be  reported.  ) 

Raili-oads — Negligence — Appelh^,  a  negru  woman,  was  a  imssenger  on  ap- 
pellant's train,  and  sprained  her  ankle  while  alighting  from  its  train  at 
Junction  City.  She  brought  this  action  and  recovered  f300  damages  for 
said  injury.  She  alleges  that  the  injury  resulted  from  the  failure  of  the 
brakenuin  to  be  at  the  usual  place  to  furnish  a  stool  upon  which  to  step  and 
thus  shorten  the  distiince  lietween  the  step  of  the  ci»r  and  the  gravel  plat- 
form at  the  depot.  The  evidence  introduced  by  appellant  was  to  the  efifect 
that  the  company  did  not  furnish  a  stool  for  coloretl  passengers  to  step  on. 
The  court  proi>'rly  instructed  the  jury  that  they  might  consider  the  ques- 
tion as  to  whether  the  compiiny  had  been  accust»)med  to  furnish  a  stool  in 
order  to  aid  passengers  to  alight,  and  that  a  failure  to  continue  same  was 
negligence  for  which  they  might  give  damtiges.  It  was  the  duty  of  apx^el- 
lant  to  make  no  distinction  between  the  accommodations  furnished  for 
white  and  colored  passengers. 

Chas.  H.  Rodes  and  John  Galvin  for  appellant. 

Robt.  Harding  and  ^awlings  &  Voirs  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee,  Annie  K.  Bell,  who  is  a  colored  woman  residing  in  Junctiom 
City,  Ky.,  instituted  this  action  in  the  Boyle  Circuit  Court  against  the  ap- 
pellant to  recover  damages  in  the  sum  of  $1,000  for  the  spraining  of  her 
ankle,  caused,  as  she  alleges,  by  the  failure  of  appellant  to  afford  her  a  safe 
method  of  alighting  from  its  car  when  she  arrived  at  her  destination.  The 
facts,  as  shown  by  the  record,  are  substantially  these:  Appellee  purchased  a 
ticket  from  api)ellant  to  ride  on  one  of  its  passenger  trains  from  Danville  to 
Junction  City,  a  distance  of  about  four  miles.  At  the  time  she  reached  her 
point  of  destination  it  was  dark,  and  when  she  attempted  to  step  from  the 
platform  of  the  car  to  the  ground,  she  fell,  spraining  her  ankle.  The  lower 
step  of  the  car  platform  is  twenty-three  inches  above  the  level  of  the  station 
platform.  Appellw  claims  that  at  the  time  she  fell  the  porter  of  the  train 
was  not  there  to  assist  her  in  alighting,  as  was  his  duty,  and  there  was  no 
stool  or  lx;x,  such  a.«;  is  coinuK-nly  used  to  shorten  the  distance  fixjm  the 
lower  step  to  th(»  station  platform.  Appellee  testilled  that  she  had  often 
ridden  upi>n  appellant's  train,  and  that  always,  prior  to  the  accident,  a 
stool  or  box  had  been  y)lactHl  on  tlie  suition  platform,  so  as  to  shorten  the 
distance  of  the  last  st«'p.  and  that  sh'  thought  that  this  provision  for  her 
safety  had  been  complied  with;  that  owing  to  the  darkness  she  did  not  ob- 
serve its  absence,  and  that  h«-r  fall  was  caused  by  this  onii.^Hicn  of  appellant, 
and  the  failure  of  its  porter  t)  be  ai  his  post  of  duty,  to  assist  her  in  alight- 
ing. She  was  thoroughly  familiar  with  the  station,  and  testified  that  the 
6t:Uion  platform  was  made  of  crushed  stone,  rolled  htird  and  smooth. 
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Appellant's  evidence  tended  to  show  that  "no  stool  or  box  was  ever  need 
"With  the  car  for  colored  passengers,  although  this  convenience  was  used  in 
connection  with  the  coach  for  white  passengers.  It  was  admitted  that  it 
was  the  duty  of  the  colored  porter,  Frank  Pursell,  upon  the  arrival  of  the 
train  at  the  station,  to  aid  and  assist  the  passengers  to  alight  from  the  car. 
There  is  no  error  complained  of  in  the  instructions  of  the  court,  and  the 
case  appears  to  be  one  entirely  of  fact.  It  was  within  the  province  of  the 
jury  to  determine  whether  they  would  believe  the  evidence  of  appellant  or 
that  of  appellee.  Undoubtedly  it  was  the  duty  of  appellant  to  afford  lt!| 
passengers  a  safe  method  of  descending  fi^om  its  trains  when  they  arrived  at 
their  destinations.  The  lower  sk'p  of  the  car  is  shown  to  have  been  twenty- 
three  inches  from  the  surface  of  the  station  platform,  and  it  can  Ix*  readily 
seen  that  if  it  was  true  that  api)ellee  had  been  accustomed  to  find  a  box  or 
stool  to  shoru^n  this  distance  when  she  alightetl  from  the  train,  and  that  it 
was  so  diirk  she  did  not  notice  its  abs<^nce  <»n  the  occasion  upon  which  she 
received  her  injury,  she  might  easily  have  been  injured  in  the  manner  com-- 
plained  of  by  stepping  down  this  unexpected  long  disUmce. 

We  can  not  recognize  the  right  on  the  part  of  appellant  to  make  the  dis- 
tinction between  its  passengers  of  having  a  stool  or  box  to  shorten  the  dis- 
tance between  the  step  of  the  coach  for  white  XMissengers  and  not  having  the 
same  appliance  for  *the  safety  of  its  colored  ix)ssengers.  It  was  clearly  the 
duty  of  the  porter,  Frank  Pursell,  to  have  been  present  at  his  ix)st  when  the 
car  stopped  at  Junction  City,  and  to  have  aided  the  appellee  in  alighting; 
that  it  was  his  duty  to  do  so  he  admits  in  his  testimony,  and  while  he 
denied  that  he  was  absent  from  his  jwst  at  any  time  when  his  duty  required 
him  to  be  there,  this  was  an  issue  for  the  jury  to  decide  under  all  the  testi- 
mony bearing  upon  it.  The  verdict  of  $300  is  not  excessive,  and  we  can  not, 
Bay  that  it  was  contrary  to  the  weight  of  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 


SCHMIDT  v;  CLEVELAND,    CINCINNATI,    CHICAGO   &    ST.  LOUIS. 

RY.  CO. 

(Filed  ilay  22,  1903— Not  to  be  reported. ) 

1.  Bn»ach  of  contract— Kefusal  to  issue  tickets— Appellant  had  purchased  a 
milesige  book  by  the  terms  of  which  he  was  entitled  to  demand  and  receive. 
tickets  in  exchange  over  designated  roads  between  p<.Unts  designated  as  stop- 
ping points  on  the  time  tables  of  the  road.  At  North  Vernon,  Ind.,  he 
demanded  of  the  agent  a  ticket  to  Louisville,  which  he  refused  to  give,  but 
6tat>ed  that  he  could  arrange  it  with  the  conductor;  that  he  got  on  the  train, 
but  the  conductor  refused  to  accept  his  miltage  and  refused  to  p(^rmit  him 
to  ride  by  paying  the  stwue  rate  per  mile  as  allowed  by  the  lx>ok,  and  on  his 
refusal  to  p»iy  the  cash  fare  denmnded  the  train  was  stopped  and  apjx^Uant 
was  put  off.  He  instituted  this  actitjn  for  damages,  and  the  court  gave  a 
I)epemptory  instruction  t(»  find  for  defendant.  Held — That  appellant  was 
entitled  to  recover  damages,  but  he  had  no  right  to  enhance  his  damages  by 
getting  on  the  train  without  a  ticket.  He  was  in  the  attitude  of  one  who  gets 
on  a  train  without  a  ticket. 

2.  Measure  of  damages— Plaintiff  may  recover  as  damages  for  time  lost, 
any  expense  he  thereby  incurred,  or  any  loss  that  he  thereby   directly  sus-*. 
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^Ined,  as  he  was  entitled  to  a  ticket  at  North  Vernon,  although  appellee 
'^oes  not  own  the  road  between  the  two  points. 

W.  W.  Thuni  and  E.  C.  Underwood  for  appellant. 

Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judpre  Hobson. 

Appellant  bought  a  mileage  book  issued  by  appellee  and  other  railroads. 
TThe  provisions  of  the  contract  here  material  are  as  follows : 

"1st.  The  original  purchaser  is  entitled  to  receive  one  thousand  miles  of 
transportation  in  exchange  tickets  over  the  lines  named  on  the  back  cover 
Under  the  local  regulations,  and  subject  to  all  the  conditions  of  the  contract. 

*'2d.  This  mileage  exchange  order  will  not  be  honored  on  the  train,  nor 
in  checking  baggage,  but  must  be  presented  at  the  ticket  office,  and  there 
exchanged  for  a  continuous  pas»ige  ticket,  which  will  be  honored  in  check- 
ing baggage  and  for  passage  when  present^ed  in  connection  with  this  mileage 
-exchange  order. 

"9th.  The  exchange  ticket  issued  hereon  entitles  the  owner  to  passage  only 
on  trains  advertised  and  designated  to  carry  passengers,  and  only  to  and  from 
stations  at  which  such  trains  are  scheduled  to  stop.  , 

"*  ♦  *  The  mileage  coupons  of  this  exchange  order  will  be  accepted  in 
•exchange  for  continuous  pas.sngi^ — local  tickets  by  the  following  lines,  with 
the  exceptions  indicated  by  clause  2  of  the  contract  printed  hereon. " 

(Then  follows  a  list.) 

On  April  21,  1900,  appellant  presented  his  mileage  b(X)k  to  the  ticket  agent 
t)f  the  appellee  at  North  Vernon,  Ind. ,  and  asked  for  a  ticket   to  Louisville. 

The  agent  refused  to  issue  the  ticket,  but  told  him  that  if  he  could  fix  it 
with  the  conductor  it  would  Ixj  all  right.  Shortly  afterward  the  train  came, 
^nd  appellant  entered  the  train.  After  the  train  had  gone  about  half  a  mile 
the  conductor  called  on  appellant  for  his  ticket.  He  presented  his  mileage 
book :  the  conductor  refused  to  accept  it  because  appellant  did  not  have  an 
^exchange  ticket.  He  explained  that  the  ticket  agent  had  refused  to  give 
him  an  exchange  ticket,  and  offered  to  pay  cash  at  the  rat*?  allowed  by  the 
mileage  l)(>ok.  The  conductx)r  refused  to  accept  this,  but  offered  to  carry 
him  for  the  full  cash  fare.  He  refused  to  pay  the  full  cash  fare,  and  in  con- 
sequence the  train  was  stopped,  and  he  was  required  to  leave  the  train.  He 
then  filed  this  suit  U)  recover  damages.  At  the  conclusion  of  the  evidence 
the  court  instructed  the  jury  to  find  for  the  defendant. 

It  is  contended  for  appellee  that  as  it  does  not  own  the  track  lx*tween 
IiOuis\ilIe  and  North  Vernon,  therefore,  that  i)ortion  of  the  route  is  not  a 
part  of  its  line  within  the  meaning  of  the  contract,  although  its  trains  run 
over  it,  there  lx»ing  a  contract  with  the  owner  of  the  roadl)ed  that  it  will  not 
do  l(K?al  business  l)etween  the  two  points.  In  answer  to  this  contention 
the  judge  before  whom  the  case  was  originally  tried  well  said:  "It  is 
8huwn  by  the  time  table  of  defendant,  filed  in  evidence,  that  it  advertised 
trains  between  Louisville  and  North  Vernon,  and  made  no  distinction  be- 
tween those  points,  admitted  to  !)e  on  that  part  of  the  route  owned  by  it. 
"The  map,  forming  a  part  of  time  table,  likewise  makes  no  distinction.  So 
-Car  as  the  general  public  is  concerned  it  is  not  at  all  concerned  as  to  whether 
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or  not  the  track  is  used  by  right  of  absolute  ownership,  leasehold  or  special 
permit.  It  has  a  right  to  presume  that  such  a  ticket  as  that  purchased  by 
plaintiff  is  good  upon  any  portion  of  route,  or  line,  advertised  by  any  of- 
the  ai>sociated  companies,  as  a  part  of  their  respective  system,  unless  ex- 
pressly excepted  in  clause  8,  which  must,  as  between  the  purchaser  of  such 
ticket  and  such  railroad,  be  conclusively  held  to  embrace  all  portions  of  ita 
line,  or  advertised  route,  over  which  the  ticket  is  not  good.  The  qualifica- 
tion as  to  'local  regulations'  manifestly  did  not  contemplate  that  the  travel- 
ing public  would  have  to  inquire  into  conditions  of  private  contracts  between 
dlflferent  roads  using  part  of  the  same  right  of  way,  but  had  reference  to 
such  regulations  as  to  separate  coaches,  l)aggage  liabilities,  etc.,  as  the  par- 
ticular road,  over  which  the  ticket  was,  for  the  time  being,  used,  was  re-, 
quired  by  law  to  ob.serve,  or  as  it  aiw  fit  to  exact  of  its  passengers. ' ' 

We,  therefore,  conclude  that  by  the  terms  of  the  contract  the  plaintiff  was 
entitled  to  the  exchange  ticket  from  North  Vernon  to  Louisville,  and  that 
the  agent  should  have  issued  it  to  him.  But  although  this  is  true,  he  had 
no  right  to  ride  on  the  train  without  the  exchange  ticket,  and  he  understood 
when  he  got  on  the  train  that  he  took  the  chance  of  fixing  the  matter  with 
the  conductor.  He  stood  exactly  in  the  same  i)osition  as  if  he  had  gotten 
on  the  train  without  any  ticket,  for  he  knew  by  the  term  of  his  contract  the 
conductor  was  not  authorized  to  accept  hifi  mileage  Ixwk.  When  the  agent 
refused  to  deliver  him  the  exchange  ticket  he  could  not  enhance  his  dam^ 
ages  by  getting  on  the  train  wrongfully,  and  forcing  the  conductor  to  eject 
him.  This  is  not  a  case  of  a  passenger  acting  under  an  honest  mistake  as 
to  his  rights,  as  where  the  agent  sold  him  by  mistake  one  ticket  for  another, 
and  he  got  on  the  train  without  discovering  the  diflference.  But  it  is  simply 
the  case  of  one  who,  with  full  knowledge  of  the  facts,  got  on  the  train  with* 
out  a  ticket. 

But  although  the  plaintiff  can  not  recover  for  the  expulsion  fnmi  the 
train,  still  he  has  a  cause  of  action.  By  the  terms  of  his  contract  he  waa 
entitled  to  ride  on  the  train  upon  an  exchange  ticket  which  it  was  the  duty 
of  appellee  to  furnish  him  when  he  demandetl.  By  its  wrongful  refusal  to 
comply  with  the  agreement  he  was  prevented  from  traveling  on  this  train. 
As  the  petition  sets  out  the  whole  transaction,  the  plaintiff  may  recover  for 
the  refusal  of  the  defentlant  to  Issue  to  him  the  exchange  ticket  and  carry 
him  on  the  train,  the  measure  of  dtimages  Iwing  the  time  he  thereby  lost, 
any  expense  he  thereby  incurred,  or  any  loss  that  he  thereby  diivctly  sus»- 
talned. 

Judgment  reversed  and  cause  remanded,  with  directions  to  grant  apx)eK 
lant  a  new  trial. 


THOMAS  V.  SCOTT,  &c. 
(Filed  May  22,  1903— Not  to  Ije  reportetl. ) 
McMillan  &  Talbott  and  T.  X.  Lindsey  for  appellant. 
H.  C.  Howard  and  Buckner  Clay  for  appellees. 
Appeal  from  Bourbon  Circuit  Court. 
The  coiirt  delivered  the  following  response  to  petition  for  rehearing : 
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Per  Curiam :  The  court  errecl  in  stating  in  the  opinion  that  Mary  Turner 
Hiled  in  1891.  She  died  1901.  The  appai-ent  error  did  not  enter  into  the  oon- 
-"Bideration  of  the  case;  it  only  occurreil  in  the  preparation  of  the  opinion. 


HALL  V.  GRAZIAXA. 

(Filed  May  22,  1903-Not  to  lx»  reported.) 

Jury — New  trial—  In  this  action  appellant  asks  a  reversal  on  the  ground 
that  one  of  the  jurors  was  a  client  of  appellee,  and  when  examined  as  to  his 
'qualifications  denied  that  he  was  a  client.  Held — That  while  the  proof  does 
not  establish  the  truth  of  the  charge,  yet  such  relation  would  not  disqualify 
liim  as  a  junjr,  although  it  might  be  sufficient  as  a  ground  for  challenge. 
Appellant  also  urges  as  error  the  i't?fusal  of  the  lower  court  to  grant  him  a 
new  trial  on  the  ground  of  newly-discovered  evidence.  Held— That  the 
•grounds  tire  not  sustained  by  affidavits  as  to  their  truth,  and  will  not,  there- 
fore, be  considered. 

Walker  C.  Hall  for  appellant. 

H.  D.  Gregory  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  Is  the  second  appeal  in  this  case.  The  facts  and  the  substance  of  the 
pleadings  are  fully  set  out  In  the  former  opinion,  reported  in  23  Ky.  Law 
Rep.,  2351.  A  jury  trial  of  the  Issues  raised  by  the  pleadings  resulted  in  a 
Verdict  for  the  plaintiff,  Graziani,  for  the  amount  sued  for.  Thereuixjn  the 
tiefendant,  Hall,  filed  a  motion  for  judgment  notwithstanding  the  verdict, 
x)n  the  grt'iund'that  this  was  an  action  for  contribution  by  one  cosurety  against 
another :  and  that  in  the  absence  of  an  allegation  and  proof  of  Insolvency  of 
the  joint  principal  defendiint  was  entitled  to  a  nonsuit.  He  also  filed 
grounds  and  motion  for  a  new  trial.  The  trial  judge  sustained  the  motion 
for  judgment  non  obstante  veredicto,  and  dismissed  the  petition.  Upon  the 
former  appeal  It  was  held  that  the  trial  judge  erred  in  sustaining  this  mo 
tion,  and  the  case  was  remanded  for  judgment  upon  the  motion  for  a  new 
trial.  X'pon  the  return  of  the  case  the  defendant,  in  addition  to  the  numer- 
ous grounds  for  a  new  trial  previously  filed  by  him,  filed  the  additional  one 
that  one  of  the  jurors  who  rendered  the  verdict,  when  interrogated  as  to  his 
qualifications  as  a  juror  in  the  case,  had  falsely  statinl  in  resjxmse  to  a  ques- 
tion propoundtKl  to  him  by  the  defendant,  that  he  was  not  a  client  of  the 
plaintitt":  and  that  but  for  such  falst»  .statement  by  the  juror  he  would  have 
been  excused.  He  also  claimed  that  he  had  discovered  new  and  material 
testimony  m)t  within  his  reach  before  the  trial. 

Upon  this  appeal  the  chief  ground  relied  on  for  a  reversjil  is  that  upon  the 
former  apjx^al  this  court  held  that  the  i)hiintiff  and  defendant,  by  the  execu- 
tion of  their  joint  obligation  to  the  bank  for  the  debt  of  Schmitz,  became  as 
to  each  other  joint  principals,  and  not  mere  cosecurities  of  the  former  prin- 
cipal In  the  obligation,  and  that  it  was,  therefore,  unnecessiiry  for  the  plain- 
tiff to  have  i)rove<l  the  insolvency  of  Schmitz  before  he  was  entitled  to  re- 
Tjover  in  this  sxiit.     The  defendant  has  failed  to  suggest,  and  we  are  unable 
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to  perceive,  how  the  ruling  of  the  court  on  this  point  could  have  in  anywise 
changed  the  defenses  relied  on  by  apix>lhint  when  sued  upon  the  theory  that 
hoth  he  and  plalntiflf  were  cosureties  of  Schmitz.  The  plaintiff  alleged  that 
he  had  paid  the  whol*»  of  the  joint  obligation,  and  defendant  admitted  it, 
and  set  up  by  way  of  defense  that  the  plaintiff  had  violated  his  agreement 
to  apply  the  salarjr  of  Schmitz  to  the  payment  of  the  note;  and,  second,  that 
he  violated  his  agreement  not  to  convey  to  Schmitz  certain  lots  until  this 
note  was  paid.  The  allegations  were  sptciflcally  denied,  and  the  issues  of 
fact  were  submitt<e<i  to  the  jury  under  instructions  more  favorable  to  the 
defendant  than  the  law  warranted,  and  the  jury  found  in  favor  of  the 
plaintiff. 

The  charge  that  one  of  the  jurors  was  a  client  of  the  plaintiff  at  the  time 
the  case  was  tried  appetirs  frt)m  the  afiBdavits  filed  on  this  point  not  to  be 
true.  But  even  if  true,  it  would  have  furnished  no  sufficient  ground  for 
setting  aside  the  verdict  of  the  jury,  although  It  might  have  l)een  sufficient 
ground  for  a  challenge.  The  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  was  not  sust-ained  by  affidavits  showing  their  truth,  as 
required  by  section  343  of  the  Civil  Code,  and  seems  to  have  been  abandoned 
by  the  defendant;  but  in  any  contingency,  we  do  not  think  the  court  would 
have  been  justified  in  setting  aside  the  verdict  of  the  jury  on  the  grounds 
recited. 

Upon  the  whole  case  we  have  been  unable  to  discover  any  error  prejudicial 
to  appellant's  substantial  rights,  and  the  judgment  is,  therefore,  affirmed. 


BOARD   OF   INTERNAL  IMPROVEMENT  FOR   LINCOLN   CO.  v. 
MOORE'S  ADM'R. 

(Filed  May  22,  1903— Not  to  be  reported.) 

1.  Damages — Continuance — One  of  the  grounds  relied  on  by  appellant  for 
a  reversal  is  the  error  of  the  court  in  refusing  to  grant  it  a  continuance  in 
order  to  obtain  the  attendance  of  witnesses.  Held— That  the  court  did  not 
err  in  refusing  a  continuance  as  the  absent  witnesses  were  without  the  juris- 
diction of  the  court,  and  there  was  no  probiibillty  of  securing  their  attend- 
ance at  any  future  trial. 

2.  Evidence — Appellee  having  testified  on  the  motion  for  a  continuance  as 
to  the  residence  of  a  witness,  his  wife  was  a  comi)etent  witnt  ?s  on  the  trial 
before  the  jury. 

3.  Misconduct  of  attorney— The  argument  of  counsel  for  appellee  before 
the  jury  was  not  improper  in  connection  wuth  the  particular  evidence  given. 

4.  Verdict — On  the  first  trial  a  vertlict  for  $17,000  damages  wa^  st^t  aside  as 
excessive  and  a  second  trial  rt*sulted  in  a  verdict  for  $15,000,  which  was  re- 
versed by  this  court  on  the  ground  of  its  Ijeing  excessive  and  evidently  re- 
sulting from  pas^sion  and  pivjudice.  The  verdict  on  the  last  trial  was  for 
113,000,  which  this  court  is  asked  to  reverse  because  of  its  being  excessive. 
Held — That  under  secticm  341,  Civil  Code  of  Practice,  as  well  as  under  the 
precedents  of  this  court,  the  verdict  will  not  be  disturbed  as  the  jury  are  the 
triers  of  the  facts,  and  after  a  thirti  verdict  this  court  will  ne-t  interfere,  as 
it  is  the  policy  of  the  law  to  terminate  litiafation  at  some  point,  and  this  is 
considered  reasonable. 

W.  G.  Welch,  C.  R.  McDowell  ami  Breckinridge  &  Breckinridge  for  ap- 
pellant. 
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Robt.  Harding,  J.  W.  Rawlings,  Stone  &  Stone  and  Emmet  V.  Puryear 
for  appellee. 

Appeal  from  Casey  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Barker. 

This  action  was  instituted  in  the  Lincoln  Circuit  Court  by  the  appellee  tc 
recover  damages  from  the  appellant  for  the  death  of  his  intest«ite,  caused,  as 
it  was  alleged,  by  the  negligence  of  appellant's  agents  and  servants. 

The  appellee  is  a  corporation,  owning  and  operating  a  turnpike  road  in 
Lincoln  county,  Kentucky.  Delia  Mook\  a  girl  of.  some  fourteen  years  of 
age,  in  company  with  her  mother,  was  driving  a  phueton  along  the  turnpike 
road;  while  in  the  act  of  liaising  under  the.  toll  liar  of  cue  of  appellant's  toll- 
gates,  the  top  of  the  phaeton  was  caught  by  the  l»r,  and  before  the  horse 
could  be  stopped  the  front  wheels  of  the  vehicle  were  raised  from  the  ground 
some  two  feet,  whereupon  the  girl. either  jumped,  because  of  fright,  or  wa» 
thrown  out  of  the  phaeton  to  the  ground,  receiving  injuries  from  which  she 
shortly  ther«^after  died. 

The  case,  after  the  issues  were  made  up,  was  transferred  on  motion  of  the 
appellant  to  the  circuit  court  of  Casey  county,  this  action  of  the  court  being 
based  upon  the  claim  that  there  was  great  prejudice  existing  against  turn- 
pike couipauies  in  Lincoln  county.  The  first  trial  resulted  in  a  verdict  by 
th-  jury  in  favor  of  appellee,  awarding  him  damages  in  the  sum  of  il7,000. 
T  .  verf'  t  was  set  aside,  and  appellant  awarded  a  new  trial  by  the  circuit 
ju«  ge  >  rward  a  second  trial  was  had,  resulting  in  a  verdict  for   appel- 

lee i  .ra  of  $15,000.     Appellant's  motion  for  a  new  trial  having  been 

o\erruKi..  e  citse  was  api)ealed  to  this  court,  and  reversed,  alone  upon  the 
ground  that  the  verdict  was  so  excessive  as  to  indicate  that  it  was  the  result 
of  prejudice  or  passio.i.  The  opinion  of  the  court  referred  t<j  is  found  in 
28  Ky.  Law  Rep. ,  1885,  and  recites  the  facts  of  the  accident  ao  fully  as  to 
render  it  unnecessary  to  i'epn>duce  them  here  at  any  gretit  length  or  detail. 
Upon  the  return  of  the  case  a  third  trial  was  hod,  in  which  the  jury  re- 
turned a  verdict  in  favor  of  appellee  for  tly?  s'  i  of  113,000.  Appellant'* 
motion  for  a  new  trial  having  been  oven    '<  '*  las  again  appealed  to  this, 

court.     The  grounds  relied  upon  by  counsel  .  versal  are  as  follows  : 

1st.  That  the  court  erred  in  overruling  uppe  t^'^s  motion  for  a  continu- 
ance, and  forcing  it  to  trial  iu  the  absence  of  impuvt.M    t  witnesses. 

3d.  That  the  court  erred  in  permitting  both  John  J.  Moore,  the  appellee, 
and  his  wife,  Mrs.  Mattie  Moore,  to  testify  in  the  case. 

8d.  Because  of  misconduct  of  appellee's  counsel  in  making  the  closing 
argument  to  the  jury. 

4th.  That  the  vertUct  was  palpiibly  contrary  to  the  evidence,  and  excessive. 

Appellant's  motion  for  a  continuance  ought  not  to  have  been  sustained 
under  the  circumstiinees.  It  clearly  apjie^red  th^it  nearly  all  the  witnesses  of 
whose  absence  it  complained  were  without  the  jurisdiction  of  the  court,, 
and  there  was  no  reasonable  probiibility  that  their  presence  could  be  had  by 
a  continuance,  and  their  depositions  had  been  taken  prior  to  the  trial.  The 
question  of  continuing  a  case  because  of  the  absence  of  witnesses  is  one 
addressed  to  the  sound  discretion  of  the  court,  as  was  held  in  the  case  of 
McClurg  V.  Iglehart,  17  Ky.  Law  Rep.,  913,  and  we  do  not  think  that  the 
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trial  judge  abused  his  discretion  in  oTerruling  appellant's  motion  for  a  con- 
tinoauce. 

The  record  does  not  bear  out  the  contention  of  appellant  that  both  John 
J.  Moore  and  his  wife,  Mattie  Moore,  testified.  It  is  true  that  on  the  motion 
for  a  continuance  appellee  introduced  John  J.  Moore  to  show  that  one  of 
the  witnesses,  of  whose  absence  appellant  was  complaining,  lived  without 
the  jurisdiction  of  the  court.  This  was  a  matter  happening  before  the  trial, 
and  his  testimony  was  addressed  alone  to  the  court.  >  Mrs.  Mattie  Moore 
testified  upon  the  trial  of  the  case,  which  she  had  a  right  to  do,  under  the 
rulings  of  this  court  upon  the  former  appeal. 

The  misconduct  of  counsel  for  appellee,  complained  of,  consists  in  the  fol- 
lowing statement  made  by  him  at  the  close  of  his  argument  to  the  jury:  "It 
was  necessary  to  introduce  this  cap,  not  for  the  purpose  of  wringing  a  heart- 
rending cry  from  the  mother,  as  stated  by  you.  Judge  Denton,  but  for  the 
purpose  of  showing  the  blood  on  the  inside  of  it,  made  four  years  ago  ( shows 
spot  to  the  jury).  The  cap  is  introduced  in  evidence,  that  is,  the  cap;  I  ex- 
pect the  best  evidence  is  the  blood  spot  itself.  Kemember,  four  years  ago,, 
gentlemen  of  the  jury,  this  happened,  right  on  that  pure  child's  head.  We 
tell  you  over  and  over  that  she  had  a  blow  there  (displaying  the  cap).  There 
is  the  evidence  of  the  blow,  the  blood  spot  on  the  cap  as  it  struck. ' ' 

We  do  not  think  that  this  statement,  considering  the  evidence  in  the  case,. 
was  entirely  unwarranted.    The  cap  which  was  introduced  in  evidence  was 
shown  to  be  the  one  used  by  the  little  girl  at  the  time  she  was  injured     Theiv'^'*' 
was  evidence  for  appellee  conducing  to  show  that  she  had  been  8t?'^''k  oT/^' 
the  head  by  the- careless  pulling  down  of  the  tollbar  by  appellant' p*U ^^ 'a' it,^^ 
and  there  was  no  dispute  as  to  the  fact  that  the  injuries  she  receiv/"^  <^dki 
profuse  bleeding  alK)ut  her  head,  the  diflference  in  the  evidence  bPfrifg  as  to*^ 
whether  this  blood  came  from  a  cut  on  the  scalp,  or  from  the  cavity  of  the 
ear.     There  was,  doubtless,  blood  on  the  cap,  and  we  ctih  not  see  why  coun- 
sel for  appellee  should  not  have  referred  to  it  in  the  argument  in  the  manner 
that  he  didi  certainly   we  can  not  say   that,  in  so  doing,  he  was  guilty  of 
misconduct. 

The  Ferdict  complained  o^Mn  this  case  is  the  third  one  rendered,  and  we 
are  now  asked  to  reverse  tn  -^^  'fpH'ent  because  the  verdict  is  contrary  to 
the  weight  of  the  evidence,  *^'fi/f  ^iibessive.  Section  341  of  the  Code  contains. 
the  following:  *  •  •  "N*  ^^Iraft  more  than  two  trials  be  granted  to  a  party 
upon  the  ground  that  thpTeriilct  is  not  sustained  by  the  evidence. "  In  the 
case  of  the  Louisville  &  Nashville  B.  R.  Co.  v.  Graves'  Ass'ee,  78  Ky. ,  74, 
this  court  held  that  where  there  had  been  three  verdicts  for  the  plaintiff,. 
the  cose  would  not  be  reversed  bectvuse  the  thinl  verdict  was  contrary  to  the 
weight  of  the  evidence.  Judge  Cofer,  in  delivering  the  opinion  of  the 
court,  said:  "As  before  rtniarked,  there  is  some  evidence  conducing  to  sus- 
tain the  verdict.  Questions  of  fact  belong,  under  our  judicial  svstem,  to 
the  jury,  with  a  dlsCK^tionary  power  In  the  court  to  set  aside  their  finding 
when  clearly  against  the  weight  of  the  evidence;  but  the  court  does  not  then 
take  the  case  from  the  jury  and  decide  the  questions  of  fact,  but  must  refer 
it  to  another  jury;  and  so  long  as  there  is  some  evidence  to  sustain  the  cause 
of  action  or  defense  the  ca.se  must,  after  each  reversal,  go  again  to  a  jury. 
If  counsel  is  right  in  his  position,  that  when  the  court  reverses  once  because 
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the  yerdict  is  against  the  evidence,  it  must  continue  to  do  so  as  long  as  the 
evidence  is  the  same,  there  can  be  no  end  ito  litigation,  unless  the  jury  will 
give  way  to  the  court.  This  might  render  the  litigation  in  a  case  inter- 
minable, and  would  sap  the  very  foundation  of  the  jury  system.  Questions 
•of  fact  belong  primarily  to  the  jury,  and  the  court  only  interferes  to  prevent 
injustice  from  haste,  inadvertence,  or  prejudice;  and  as  the  court  has  no 
authority  to  decide  questlDns  of  fact  in  a  case  properly  triable  by  a  jury.  If 
there  be  any  evidence  proper  to  be  considered  by  the  jury,  if  the  jury  will 
not  give  way  the  court  must,  that  there  may  be  an  end  of  litigation." 

To  the  same  effect  is  the  cnse  of  the  Louisville  &  Nashville  R.  II.  Co.  v. 
Adams,  10  Ky.  Law  Rep. ,  718,  and  the  Louisville  &  Nashville  R.  R.  Go.  v. 
Ballard,  88  Ky. ,  159. 

Perceiving  no  error  in  the  record  we  feel  constrained  to  affirm  the  judg- 
ment. 


SLSK  v.  GARDINER. 

(Filed  May  23,  1903— Not  to  be  reported. ) 

Injunction— Schools — Validity  of  vote  authorizing  issue  of  bonds  and  elec- 
tion of  trustees— This  appeal  involves  the  validity  of  an  election  by  which 
an  issue  of  135,000  was  authorized  to  build  n  school  house  for  a  graded  com- 
mon school  in  Madisonville,  a  city  of  the  fourth  class;  also  the  validity  of 
an  election  for  school  trustees  for  said  school  under  and  by  virtue  of  section 
4489,  Kentucky  Statutes.  It  is  insisted  that  an  injunction  was  improperly 
refused  because  the  election  should  have  lieen  held  on  a  regular  election  day, 
and  was  void  becau.se  the  vote  was  not  taken  by  secret  l)allot  and  because 
women  were  permitted  to  vote.  Held — That  under  section  4464,  Kentucky 
Statutes,  the  election  was  not  required  to  be  held  on  a  regular  election  day, 
and  under  section  4467,  Kentucky  Statutes,  such  elections  are  required  to  be 
held  viva  voce.  Said  election  was  not  void  because  women  were  permitted 
to  vote.  As  section  4458,  Kentucky  Statutes,  permits  women  possessing  oer" 
tain  qualifications  to  vote  in  such  elections,  it  will  be  presumed  that  any 
women  that  may  have  voted  were  qimlifled  to  do  so. 

Ruby  Laffoon  and  W.  C.  Hopewell  for  appellant.  * 

C.  J.  WaddiU  and  Lee  Gibson  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellees  are  the  school  trustees  of  the  city  of  Madisonville,  Ky. ,  and  ap- 
pellant is  a  male  white  citizen,  residing  and  owning  property  and  being  a 
lawful  voter  therein.  This  action  was  instituted  in  the  Hopkins  Circuit 
Court  for  the  purpose  of  enjoining  the  appellees  from  issuing  $25,000  of 
bonds  for  the  purpose  of  raising  money  sullicient  to  erect  a  graded  common 
school  building,  under  and  by  virtue  of  an  election  held  for  that  purpose. 

The  petition  of  appellant  sets  out,  with  great  particularity  and  minute- 
ness, all  of  the  proceedings,  upon  the  regularity  and  validity  of  which  is 
based  the  right  of  the  appellees  to  Issue  the  bonds  In  question.  A  general 
demurrer  was  filed  by  appellees  to  the  pc»tltion,  and  was  sustained  l)y  the 
circuit  court.  Appellant  declining  to  amend  his  petition,  the  court  there- 
upon dismissed  it;  and  from  this  judgment  he  has  appealed. 
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'Madlsonvllle  is  a  city  of  the  fourth  class,  and  on  the  second  day  of  Decern- 
"ber,  1902,  under  and  by  virtue  of  the  provisions  of  section  4489  of  the  Ken- 
tucky Statutes,  there  was  submitted  to  the  qualified  voters  of  the  city  the 
following  question:  "Shall  the  city  of  Madisonvllle,  Ky.,  accept  the  pro- 
Tislons  of  an  act  of  the  general  assembly  of  the  Common  wealth  of  Kentucky, 
-entitled  'An  act  to  provide  for  an  efficient  system  of  schools  throughout  the 
State,'  approved  July  6,  1893,  being  article  10,  chapter  118  of  the  Kentucky 
Statutes,  and  establish  a  graded  common  school  therein?" 

At  the  election  so  held  the  qualified  voters  of  Madisonvllle,  by  a  large 
majority,  accepted  the  provisions  of  the  act  in  question,  and  authorized  the 
establishment  of  a  graded  common  school  in  the  city.  Afterwards,  on  the 
14th  day  of  April,  1903,  an  election  wtis  held  by  the  qualified  white  voters  of 
the  city  of  Madlsonvllle,  for  the  purpose  of  taking  their  sense  on  the  propo- 
sition as  to  whether  or  not  the  city  should  establish  and  maintain  a  graded 
common  school  for  white  children,  and  should  purchase,  erect  and  equip  a 
suitable  building  therefor,  to  cost  not  exceeding  $25,000,  by  the  levy  and 
collection  of  an  annual  tax  of  50  cents  on  each  1100  worth  of  property  In  the 
-city  owned  by  white  i)ersons  and  corporations,  and  by  the  levy  and  collec- 
tion of  an  annual  head  tax  of  $1.50  on  each  white  male  inhabitant  over  the 
age  of  twenty -one  years  residing  in  the  city  of  Madisonvllle,  and  for  the 
election  of  six  school  trustees.  At  the  election  so  held  the  qualified  voteirs, 
by  largely  more  than  a  two-thirds  majority,  voting  viva  voce,  pronounced 
in  favor  of  the  proposition  submitted  to  them,  and  it  was,  therefore,  carried; 
and  the  appellees  were  elected  school  trustees  for  the  district  of  Madison - 
Tille. 

A  comi)arlson  of  the  allegations  of  the  petition  with  the  provisions  of 
article  10,  chapter  113  of  the  Kentucky  Statutes,  shows  that  all  the  provisions 
of  the  statute  were  carefully  and  faithfully  performed  in  holding  both  of 
the  elections  referred  to  above.  Appellant  contends  that  the  judgment  dis- 
missing his  petition  should  be  reversed,  first,  because  the  election  should 
have  been  held  on  a  regular  election  day ;  second,  it  was  void  because  the 
TOte  was  not  taken  by  secret  ballot  third,  It  was  void  because  women  were 
permitted  to  vote. 

Section  4464  authorizes  the  elections  Involved  In  this  litigation  to  be  held 
•either  upon  a  regular  election  day  or  on  any  other  day  fixed  In  order.  Sec- 
tion 166  of  the  Constitution  is  as  follows:  ''The  provisions  of  sections  146  to 
164,  Inclusive,  shall  not  apply  to  the  election  of  school  trustees  and  other 
-common  school  district  elections.  Said  elections  shall  be  regulated  by  the 
general  assembly,  except  as  otherwise  provided  in  this  Constitution. '  * 

As  the  elections  under  discussion  were  common  school  district  elections, 
they  were  not  required  to  be  held  on  a  regular  election  day,  and  the  case  of 
Belknap  against  the  city  of  Louisville  has  no  application  to  the  question  at 
bar.  A  secret  ballot  was  not  necessary.  Section  4467  of  the  Kentucky 
Statutes  requires  that  elections  such  as  those  under  discussion  be  held  viva 
Toce,  the  provision  in  this  regard  being  as  follows:  "On  the  day  set  apart 
for  the  election  the  officer  shall  open  a  poll,  and  shall  propound  to  each 
^oter  who  may  vote  the  question:  'Are  you  for  or  against  the  graded  com- 
mon school  tazF'  and  his  vote  shall  be  recorded  for  or  against  the  same,  as 
he  may  direct." 
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The  record  does  not  show  that  women  were  permitted  to  vote  at  the  elec- 
tions in  question ;  but  if  they  were,  the  elections  would  not  have  been,  foir 
that  reason,  void.  Section  4458  of  the  Kentucky  Statutes  provides  that  any 
widow  or  spinster  residing  in  any  school  district,  who  is  a  ta:2Epayer,  or  wha 
has  children  within  the  age  fixed  by  the  common  school  law  to  be  educated 
shall  be  deemed  a  qualified  voter  under  this  statute.  (Chapter  113. )  If  womenr. 
were  allowed  to  vote  at  the  elections  in  question,  the  presumption  will  be- 
indulge<l  that  they  belonged  to  the  class  which  the  statute  declares  to  be  legak 
voters  in  matters  relating  to  common  schools.  All  the  provisions  of  the- 
statute  regulating  and  concerning  the  elections  involved  in  this  litigation, 
having  been  scrupulously  followed  by  the  officers  having  them  in  charge,  we 
conclude  that  the  elections  so  held  were  legal  and  valid;  that  the  appellees 
were  duly  and  legally  elected  as  school  trustees  for  Madisouville;  that  the- 
tax  submitted  to  the  qualifletl  voters  was  legally  carried,  and  that  the  issue- 
and  sale  of  the  bonds  complained  of  may  be  lawfully  made  by  the  trustees- 
and  this  having  been  the  conclusion  reached  by  the  chancellor,  his  judg- 
ment, dismissing  appellant's  petition,  is  affirmed. 


COMMONWEALTH  v.  CANTRILL,  JUDGE. 

(Filed  May  22,  1908— Not  to  be  reported. ) 

Mandamus — Refusal  of  circuit  judge  to  vacate  the  bench — A  circuit  judge^- 
who  had  by  a  former  decision  of  this  court  been  adjudged  to  have  im- 
properly refused  to  vacate  the  bench  on  the  trial  of  a  case,  who  refuses  on  a 
return  of  the  case  to  vacate  the  bench  will  be  compelled  by  mandamus  of 
the  court  to  obey  the  mandate  issued  on  the  former  appeal. 

R.  B.  Fninklin,  Commonwealth's  attorney,  for  appellant. 

Opinion  of  the  court  by  Judge  Hobson. 

In  Powei-s  V.  Commonwealth,  24  Ky.  Law  Rep.,  1007,  decided  December  8,, 
1902,  it  was  held  that  the  affidavit  filed  by  the  defendant  was  sufficient  to- 
require  the  circuit  judge  to  vacate  the  bench.  After  discussing  the  questioa 
at  some  length  the  court  said :  "We  conclude  that  the  trial  court  erred  in  not 
vacating  the  bench  upon  the  motion  and  affidavit  discussed. ' ' 

For  this  reason,  and  others  indicated  in  the  opinion,  the  judgment  was  re- 
versed and  cause  remanded  "for  a  new  trial  under  proceedings  not  incon- 
sistent"  with  the  opinion.  After  the  mandate  was  filed  in  the  circuit  court 
the  defendant  entered  a  motion  that  the  circuit  judge  vacate  the  bench,  and 
his  attorneys  being  unable  to  agree  with  the  Commonwealth's  attorney  upon 
the  selection  of  a  judge  to  try  the  case,  moved  the  court  to  direct  the  clerk 
to  certify  the  facts  to  the  governor  in  order  that  he  might  appoint  a  judge 
to  try  the  case. 

The  court  overruled  the  motion.  The  Commonwealth's  attorney  thereupon 
entered  a  motion  in  this  court,  to  which  the  circuit  judge  entered  his  ap- 
I>earance,  asking  a  rule  absolute,  requiring  him  to  vacate  the  bench  in  order 
that  such  steps  may  be  taken  as  are  required  by  law  for  the  commission  of  a 
special  judge  to  try  the  case. 

The  opinion  in  the  case  of  Powers  v.  Commonwealth,  above  referred  to,  ia 
binding  on  the  circuit  court  and  no  less  on  this  court.     On  the  return  of  the 


DAVIS,   JB.,  &C.  V.  WILLBON.  21 

!  to  the  circuit  court  It  was  incumbent  on  the  circuit  judge  to  vacate  the 
l)eiich  in  obedience  to  the  mandate  of  this  court.     No  further  nhowlng  was 
required.      It  had  been  finally  determined  that  the  regular  circuit  judge 
'Could  not  properly  preside  in  that  case. 
Mandamus  will,  therefore,  issue. 


DAYIS,  JR.,  &c.  V.  WILLSON. 

(Filed  May  26,  1903.) 

Wills — Trusts— Mortgages— Estoppel— Lis  pendens— Champerty—A.  by  his 
win  devised  to  his  son  B.  a  large  estate  In  fee  simple;  also  real  estate  in 
trust  worth  about  $90,000,  which  was  given  to  B.  for  life,  and  the  remainder 
to  the  children  of  B.  living  at  the  time  of  his  death.  His  guardian,  under 
authority  of  a  decree  of  the  chancellor,  applied  a  portion  of  the  property 
belonging  to  B.  in  fee  to  the  improvement  of  the  trust  proijerty.  After 
reaching  his  majority  B.  l)ecame  dissatisfied  with  the  investment  made  by 
his  guardian;  instituted  an  action  against  all  parties  in  interest  except  his 
two  daughters,  C.  and  D.,  who  were  infants,  for  the  puriK)se  of  reimbursing 
him  out  of  the  trust  estate  for  the  amount  of  his  fee-simple  property  invested 
in  same.  The  court  directed  that  a  certain  house  and  lot  belonging  to  the 
trust  estate  should  be  conveyed  to  him.  Afterwards  B.  improved  this  prop- 
erty and  sold  it  to  appellant,  and  appellant  instituted  an  action  to  quiet  his 
title.  Upon  the  institution  of  this  action  O. ,  a  daughter  of  B. ,  employed  ap- 
pellee, an  attorney  at  law,  to  defend  the  action  for  her,  and  executed  a  promis- 
sory note  for  a  $1,600  fee  and  a  mortgage  on  her  remainder  intei'est  in  the 
property  to  secure  stime.  This  mortgage  was  duly  recorded.  The  lower 
court  granted  the  prayer  of  the  petition,  but  said  judgnient  was  reversed  on 
■  appeal  and  it  was  held  that  B.  had  only  a  life  interest  in  the  property,  and, 
therefore,  no  right  to  dispose  of  the  remainder  interests  of  C.  and  D.  in  the 
property.  After  the  return  of  the  case  to  the  lower  court  appellant  pur- 
chased the  Interests  of  C.  and  D.  for  $1,000,  and  an  agreed  judgment  quiet- 
ing the  title  was  entered.  Appellee  instituted  this  action  to  enforce  his 
mortgage  lien  against  .said  property.  In  defense  appellant  urged  that  the 
mortgage  to  appellee  was  champertous,  as  appellant,  at  the  time  same  was  exe- 
cuted, was  in  the  adverse  possession  of  said  property.  Held— That  appellant 
only  held  the  life  interest  of  B.  under  his  purchase  tis  a  life  tenant  does  not 
hold  adversely  to  the  remainderman  within  the  nu^ning  of  chapu^r  15,  Ken- 
tucky Statutes.  VndtT  .section  1^341,  Kentucky  Statutes,  she  had  the  right 
to  mortgage  her  remainder  interest  and  apix^llant  had  constructive  notice  of 
said  mortgage  from  the  time  of  the  recording  in  the  clerk's  oflflce.  Appel- 
lant also  claims  that  appellee  can  not  recover  as  he  was  a  pendente  lite  pur- 
chaser. Held— That  the  general  rule  is  that  a  pendente  lite  purchaser  is 
bound  by  the  judgment  rendered  in  the  c*ise  pending  at  the  time  of  the  pur- 
chase, but  this  rule  only  applies  to  the  cause  of  action  pending  at  the  time 
of  the  purchase  and  is  not  aflfected  by  a  cause  of  action  set  up  subsequent  to 
his  purchase.  The  transaction  with  C.  and  D.  was  nothing  more  than  the 
purchase  of  a  quit-claim  deed  fi-oin  them  and  did  nut  aflect  appellee's  rights. 
The  court  properly  fixed  the  value  of  C.'s  interest  at  $500,  which  she  had 
fixed  in  her  C(mtract,  and  adjudged  a  lien  tu  that  extent  in  favor  of  a])pellee. 

Simrall  &  Doolan  for  appellant.*^. 

.^Stanley  E.  Sloss  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Barker. 

John  I.  Jacob,  by  his  last  will  and  testament,  devised  to  his  son,  Charles 
D.  Jacob,  a  large  estate  in  fee  simple,  and  also  real  estate  in  the  city  or 
Louisyille,  Ky.,  worth  the  sum  of  190,000,  in  trust  to  him  for  life,  with  re- 
mainder to  his  children  living  at  the  time  of  his  death.  At  the  time  of  the 
death  of  his  father  Charles  D.  Jacob  was  an  infant,  and  his  guardian,  in 
order  to  improve  his  trust  estate,  instituted  an  action  in  the  Louisville 
Chancery  Court,  and  therein  obtained  a  decree  authorizing  the  sale  of  a 
portion  of  his  ward's  fee-simple  estate,  and  the  right  to  invest  the  proceeds 
In  Improving  the  trust  estate  in  order  to  increase  its  productiveness.  Under- 
this  decree  about  913,000  worth  of  the  fee-simple  estate  was  sold,  and  in- 
vested in  improving  a  part  of  the  trust  property  situated  at  the  corner  of 
Fourth  and  Main  streets,  in  Louisville,  Ky. 

After  reaching  bis  majority  Charles  D.  Jacob  became  dissatisfied  with 
the  investment  made  by  his  guardian,  and  Instituted  an  action  in  the  Louis- 
ville Chancery  Court  against  all  parties  in  interest,  except  his  two  daughters, 
Mrs.  L  P.  Caldwell  and  Miss  Lucy  D.  Jacob,  who  were  then  infants.  In  this 
action  a  decree  was  rendered,  refunding  to  the  fee-simple  estate  the  sum  that 
had  theretofore  been  taken  from  it  to  improve  the  trust  estate ;  and  for  this 
purpose  a  house  and  lot  at  the  corner  of  Third  and  Main  streets,  belonging^ 
to  the  trust  estate,  and  which  was  supposed  to  be  about  equal  in  value  to  the 
sum  taken  from  the  fee-simple  estate  to  improve  the  trust  property,  was 
conveyed  to  Charles  D.  Jacob,  in  fee  simple,  by  the  commissioner  of  the- 
oourt.  This  lot  he  afterwards  improved  by  building  a  new  business  house- 
thereon,  at  an  outlay  of  127,000  from  his  fee-simple  estate,  and  later  con- 
veyed the  lot  and  improvements  to  W.  T.  Davis  for  the  sum  of  t86,000,  with 
covenant  of  general  warranty. 

Subsequently  W.  T.  Davis,  learning  that  the  children  of  Charies  D.  Jacob 
were  claiming  to  be  owners  of  the  reversion  of  the  property  sold  to  him,  in- 
stituted an  action  in  the  Louisville  Chancery  Court  against  them  for  the 
purpose  of  quieting  his  title.  Upon  the  institution  of  this  action  Mrs.  I. 
P.  Caldwell,  and  her  husband,  employed  the  appellee,  A.  £.  Willaon,  who  is 
an  attorney  of  the  Louisville  bar,  to  defend  the  action.  The  sum  of  $1,600 
was  agreed  upon  as  a  fee  for  his  services  to  be  thereafter  rendered,  for  which 
they  executed  and  delivered  their  promissory  note,  to  secure  which  Mrs. 
Caldwell  and  her  husband,  I.  P.  Caldwell,  executed,  acknowledged  and  de- 
livered a  mortgage  upon  her  interest  in  the  property  involved  in  the  litiga- 
tion, which  was  recorded  by  the  clerk  of  the  Jefferson  County  Court  in  his 
office. 

Upon  the  trial  of  the  case  in  the  court  below  the  chancellor  rendered 
a  decree  sustaining  the  prayer  of  the  petition,  and  quieted  the  title  of 
W.  Y.  Davis  to  the  property.  From  this  judgment  an  appeal  was  taken, 
and  the  case  reversed  in  an  opinion  to  l)e  found  In  the  Ifi  Ky.  I^w  Rep. , 
21-24,  inclusive.  In  this  opinion  it  was  decided  by  this  court  that  the 
life  tenant,  Chnrles  D.  Jacob,  had  no  right  to  have  refunded  to  him  out 
of  the  trust  property  the  money  which  his  guardian  had  taken  out  of  his. 
fee-simple  estate  to  improve  the  trust  estate,  and  that  as  his  daughters,. 
Lucy  D.  Jacob  and  Mrs.  I.  P.  Caldwell,  were  not  parties  to  the  action  in- 
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slitnted  by  him  for  the  purpose  of  obtaining  the  decree  by  which  this  re- 
fandins  was  authorized,  they  were  not  bound  by  it.  The  court  further  said 
that  if  It  could  l>e  made  to  appear  that  the  trust  estate  had  not  been  in- 
jured by  the  whole  transaction,  and  that  there  still  remained  to  the  contin- 
gent remaindermen  the  $80,000  worth  of  property  devised  to  them  in  remain- 
der by  their  grandfather,  with  its  natural  increase  in  value,  then  W.  Y. 
Davis  would  be  entitled  to  a  decree  quieting  his  title. 

After  the  case  returned  to  the  lower  court  no  further  steps  were  taken  for 
several  years,  W.  Y.  Davis  making  no  efifort  to  establish  the  fact  that  the 
trust  estate  had  not  been  depreciated  by  the  action  of  Charles  D.  Jacob  in 
taking  from  it  the  house  and  lot  at  Third  and  Main  streets.  After  the  lapse 
of  three  or  four  years,  without  notice  to  appellee,  W.  Y.  Davis  made  a  settle- 
ment with  the  contingent  remaindermen,  by  which  he  paid  to  them  the  sum 
of  tl.OOO,  in  consideration  of  which  sum  they  signed  and  delivered  to  him  an 
agreed  judgment  quieting  his  title  to  the  property  in  question,  in  aooordanoe 
with  the  prayer  of  his  petition.  Subsequently  Charles  D.  Jacob  died,  and 
A.  E.  Willson  instituted  this  action  in  the  Jeiferson  Circuit  Court,  Chancery 
division,  for  a  judgment  on  this  note,  and  an  enforcement  of  his  mortgage 
lien,  by  which  its  payment  was  secured.  In  bar  of  the  action  W.  Y.  Davis 
pleaded,  first,  that  at  the  time  of  the  execution  of  the  mortgage  he  was  in 
actual,  adverse  possession  of  the  property,  claiming  it  as  his  own  adversely 
to  all  the  world,  and,  therefore,  the  mortgage  was  champertou^  and  void ; 
second,  that  appellee  was  a  pendente  lite  purchaser,  and  consequently  bound 
by  the  judgment  rendered  in  the  action  to  quiet  the  title  to  the  property- 
mortgaged  ;  third,  that  appellant  had  no  notice  of  appellee's  mortgage  at  the 
time  he  settled  with  the  contingent  remaindermen,  and  that  appellee's  mort- 
gage being  a  chose  in  action  was  not  a  recordable  instrument,  and,  there- 
fore, did  not  give  oonstruotive  notice  of  its  contents,  or  existence,  to  appel- 
lant. 

Under  the  deed  from  Charles  D.  Jacob,  W.  Y.  Davis  took  such  estate  as 
the  grantor  had  power  to  dispose  of,  which  was  a  life  estate.  The  life  ten- 
ant's holding  is  not  adverse  to  the  remaindermen,  but,  on  the  contrary,  is 
amicable  to  them,  the  possession  of  the  life  tenant  being  the  possession  of 
the  remaindermen.  At  common  law  a  remainder  could  not  be  created 
without  a  particular  estate  to  support  it,  the  reason  being  that  an  estate  of 
freehold  of  inheritance  could  not  be  created  without  livery  of  seisin,  or  de- 
livery of  possession;  and,  therefore,  it  was  necessary  that  there  .should  be  a 
tenant  of  the  particular  estate  to  whom  livery  of  seisin  could  be  made,  the 
possession  of  the  tenant  of  the  particular  estate  being  the  possession  of  the 
remainderman.  That  the  life  tenant  does  not  hold  adversely  to  the  remain- 
derman is  so  elementary  as  hardly  to  need  citation  of  authority.  (Smith  v. 
Shackelford,  9  Dana,  475;  Gregory  v.  Ford,  6  B.  Mon.,  475;  Phillips  v.  John- 
83n,  14  B.  Mon.,  140;  Thurman  v.  White,  14  B.  Mon.,  460;  Simmons  v.  Mc- 
Kay, 5  Bush.'  31;  DeCoursey  v.  Dicken,  1  Ky.  Law  Rep.,  260;  Mays  v. 
Hannah,  4  Ky.  Law  Rep.,  50  Mcllvaine  v.  Carter,  9  Ky.  I^wRep.,  899; 
Gudgell  v.  Tydlngs,  10  Ky.  Law  Rep.,  787;  Tucker  v.  Price,  17  Ky.  Law 
Rep.,  11;  Berry  v.  Hall,  11  Ky.  I^w  Rep.,  30;  Mays  v.  Scott,  19  Ky.  Law 
Rep.,  248;  Davidson  v.  Kelley,  23  Ky.  Law  Rep.,  248;  Davidson  v.  Kelley, 
28  Ky.  Law  Rep.,  1011.) 
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As  appellant's  holding  was  amicable  to  the  remalndennen,  the  contract 
by  which  Mrs.  Caldwell  conveyetl  her  interest  in  the  land,  by  mortgage  to 
appellee,  was  not  champertous  under  the  provisions  of  chapter  16  of  the  Ken- 
tucky Statutes.  She  had  the  right  to  mortgage  her  contingent  interest.  Sec- 
tion 2841  of  the  Kentucky  Statutes  provides:  "Any  interest  in,  or  claim  to, 
real  estate  may  he  disposed  of  by  deed,  or  will,  in  writing."  In  construing 
this  section  this  court,  in  the  case  of  the  Bank  of  Louisville  v.  Baumeister, 
87  Ky.,  6,  said:  "And  that  the  right  to  dispose  of  such  interest  or  claim  was 
intendetl  to  include  the  right  to  mortgage,  as  well  as  to  sell  absolutely,  is 
unquestionable.  For  it  is  well  settled  that  every  kind  of  interest  in  real 
estate  may  he  mortgaged,  if  it  be  subject  to  sale  and  assignment."  (Jones 
on  Mortgages,  section  136. ) 

The  court  then  held  that  an  option  upon  real  property  was  such  an  estate 
as  was  subject  to  sale  and  mortgage.  In  the  case  of  Overton  v.  Means,  2 
Ky.  Law  Rep.,  211,  this  court  said:  "Whether  an  interest,  by  devise,  in 
lands  is  vested  or  contingent,  it  is  vendible,  and  subject  to  sale  for  the  satis- 
faction of  debts."  In  the  case  of  White's  Trustee  v.  White,  86  Ky.,  603,  it 
is  said:  "It  is  contended  that  by  the  common  law  the  contingent  remainder 
could  not  be  sold  by  a  decree  of  court,  for  the  reason  that  the  decree  could 
operate  on  the  title  only,  and  as  no  title  passed  to  the  contingent  remainder- 
men until  the  happening  of  the  contingency,  there  could  be  no  sale  in  the 
Interim  by  a  decree  of  court.  But  section  6,  article  1,  chapter  63  of  the 
General  Statutes  (section  2341  of  the  Kentucky  Statutes),  provides:  'Any  in- 
terest in,  or  claim  to,  real  estate  may  be  disposed  of  by  deed,  or  will,  in 
writing.'  This  provision  clearly  embraces  a  contingent  remainder  interest; 
in  the  land. "  To  the  same  effect  is  McAllister  v.  Ohio  Valley  Banking  and 
Trust  Co. '8  Ass'ee,  24  Ky.  Law  Rep.,  1807. 

-  As  the  interest  of  the  remaindermen  was  subject  to  mortgage,  appellant 
had  constructive  notice  of  the  existence  of-  appellee's  lien  from  the  time  of 
the  recording  in  the  county  clerk's  office.  Undoubtedly  the  general  rule  is 
that  a  pendente  lite  purchaser  is  bound  by  the  judgment  rendered  in  the 
oase  pending  at  the  time  of  purchase,  but  this  rule  is  subject  to  this  modi- 
fication, that  the  rights  of  the  purchaser  is  subservient  only  to  the  cause  of 
action  pending  at  the  time  of  his  purchase,  and  is  not  affected  by  a  cause  of 
action  set  up  subsequent  to  his  purchase. 

Van  Fleet,  in  his  work  on  Former  Adjudiojition,  volume  2,  section  586, 
page  1116,  declan»s  the  rule  ns  follows:  "Alls  ]>endens  purcha«»r  is  not 
rtffec'tcMl  by  u  dec^ree  made  on  new  matter  incorporated  into  the  bill  lyy  way 
of  ain«MKluient  after  his  purchase."  (Freeman  on  Judgments,  sections  19iJ 
to  2i)2,  inclusive. ) 

In  the  case  of  Stene  &  Warren  v.  Connelly,  1  Metc>alfe,  652,  in  discussing 
the  ])recise(iuestion  involved  here,  it  was  said  in  the  oi)iuion :  "It  is  argue<l, 
on  the  ])art  of  the  ai)i>ellants,  that  a  lis  jx^ndens  was  created  by  the  filing  of 
th<'  original  iM'tition  and  the  service  of  the  [irocess  thenM)n  ;*  and  that  as 
the  object  of  the  action,  from  its  cninmenceinent  to  its  conclusion,  was  to 
subje<t  to  siile  the  house  and  lot  in  the  plivuliiifrs  mentioned,  for  the  pay- 
inent  of  the  debt  due  to  the  i)laintiffs,  the  alienation  of  the  ])ro])erty  during 
the  ])endency  of  the  acti(5n  was  unauthorizi'd,  and  that  the  purchaser  is 
affected  in  the  wune  manner  as   if  he  had  actual    n<»tice  of|  the  pn)ct*eiiing, 
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«nd  in  every  respect  occupies  the  attitude  of  a  pendente  lite  purchaser.  The 
general  rule  is  that  a  person  who  purchases  during  the  pendency  of  a  suit 
is  bound  by  the  judgment  that  niay  be  rendereil  against  the  person  from 
whom  he  derives  title.  The  rule,  however,  does  not  openite  to  annul  the 
conveyance,  but  only  to  render  it  subservient  to  the  rights  of  the  parties  to 
the  action.  The  original  petition  was  a  proceetling  in  rem  to  subject  real 
estate  to  the  payment  of  the  plaintiffs'  demand.  The  jurisdiction  of  the 
court,  to  furnish  the  relief  sought  for,  was  based  and  depended  upon  the 
allegation  that  the  debtor  intended  to  mnke  a  fraudulent  disposition  of  the 
attached  property.  As  that  nllegtition  was  not  sustained  by  proof,  the  court 
had  no  power,  on  that  ground,  to  order  a  sale  of  the  property,  nor  were  the 
plaintiffs  entitled  to  any  relief  on  their  original  |)etition. 

•*The  purchase  was  made  during  the  pendency  of  the  litigation,  undor  the 
original  petition.  The  purchaser  held  subject  to  the  result  of  that  litiga- 
tion, and  subservient  to  the  rights  of  the  plaintiffs  arising  out  of  it.  As, 
however,  the  plaintiffs  were  not  entitled  to  a  judgment  upon  the  matters 
then  in  litigation,  are  the  rights  of  the  purchaser  to  l)e  affected  by  another 
distinct  ground  of  etiuitable  relief,  which  was  subsequently  as.serted  by  them 
In  an  nniended  petition?  An  entirely  new  lis  pendens  was  created  by  this 
amendment.  By  it  the  plaintiffs'  right  to  come  into  a  court  of  equity  was 
placed  upon  a  different  and  distinct  ground.  It  did  not  operate  as  a  con- 
tinuance of  the  original  equity  which  had  been  relied  on,  but  asserted  an 
additional  and  independent  ground  of  equitable  relief.  It  presented  an  en- 
tirely different  state  of  case,  and  amounted,  subsequently,  to  a  new  cause  of 
action.  The  lis  pendens  which  it  created  can  not  be  permitted  to  relate  back 
to  the  commencement  of  the  action,  .so  as  to  affect  intervening  rights." 

The  judgment  obtained  in  this  action  was  not  iMised  upon  the  ground  for 
equitable  relief  set  up  by  appellant  in  his  action  against  the  remaindermen; 
on  the  contrary,  this  court  decidetl  iklversely  to  him  on  the  is.sues  ntised  by 
his  pleadings.  It  is  true  that  the  court  in  the  opinion,  wild  that  if,  when 
the  case  went  back  to  the  lower  court,  it  could  lx»  shown  that  the  trust  estate 
•of  the  remaindermen  was  in  st*itu  quo  (that  Is,  that  it  remalneil  lnt«ct  with 
Its  mitural  advancement  in  value)  then,  in  that  casc»,  a  judgment  (juieting 
the  title  might  lie  rendewd;  but  this  stnte  of  facts  was  never  set  up  by 
amended  pleading,  nor  was  It  attempted  to  Ik*  shown  l;y  the  evidence;  in- 
stead of  doing  this,  appellants  puiv.ha.^d  the  interest  of  the  iviiiaindermen 
by  the  jMij^nent  of  money,  and  the  agi-eed  judjfinent  entend  in  pursuance  of 
this  contnict  was,  in  effect,  nothing  more  than  the  purchase  of  a  quit -claim 
deed  fnmi  them. 

This  newly-inirchased  title  to  the  land  of  the  remaindennen  can  not  be 
allowed  to  rt»late  bick,  so  as  to  defeat  the  claim  of  a])i)ellec  ac(jiiire<l  years 
l)efope.  We  think  Jhe  chancellor  adopted  the  correct  basis  in  estimating  the 
value  of  the  interest  of  Mrs.  Caldwi'll.  ApiK^llce  could  not  acquire  a  jrreater 
Interest  than  his  moitgagor,  and  as  the  i:arties,  hy  tht»ir  own  afrn'enient, 
fLxwl  the  value  of  the  interest  of  both  the  n'mainderinen  at  $1,000.  Mrs.  Cald- 
well's interest  was  justly  placed  at  foOO.  It  docs  not  alter  the  status  of 
matters  to  show  that  Mr.s.  Caldwell  actually  ^nt  the  whele  sum  of  $1,000 
paid  for  the  outstanding  inteivst:  as  a  matter  of  law  she  \va>  only  entitled 
to  one-half   this  f»um,  and   this  must  be  considered   as  the  real  value  of  her 
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interest,  and  the  ralue  of  her  interest  must  limit  the  right  of  appellee's  re- 
covery under  his  mortgage. 

Wherefore,  the  judgment  of  the  chancellor,  both  upon  the  original  and. 
cross  appeal,  is  affirmed. 


BOND  V.  BRAND'S  TRUSTEE,  &c. 

(Filed  May  26,  IflOS.) 

Judicial  sales— Liability  of  purchaser  to  tazes^The  question  presented  on 
this  appeal  is  whether  or  not  a  purchaser  of  real  estate  at  a  sale  made  by  a 
commiHsioner  of  the  court  on  September  15,  1902,  is  liable  for  all  taxes  that 
may  be  assessed  against  said  property  on  that  day.  Held— That  upon  the 
acceptance  of  his  bid  by  the  commissioner  the  purchaser  becomes  the  holder 
of  the  equitable  title  to  said  property  within  the  meaning  of  section  4028,. 
Kentucky  Statutes,  and  subject  to  taxes  on  said  property  assessed  on  the  15tlL 
of  September. 

Walton  &  Rives  for  appellant. 

Morton  &  Darnall  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  2d  day  of  August,  1902,  the  app?]lant,  C.  E.  Bond,  became  the  pur- 
chaser of  a  lot  and  storehouse,  situated  thereon,  in  the  city  of  Lexington  at^ 
a  decretal  sale  made  by  the  master  commissioner  of  the  Fayette  Circuits 
Court,  at  the  price  of  |22,420,  and  executed  bonds  therefor  to  the  commis- 
sioner. The  report  of  sale  was  filed  on  the  16th  day  of  September,  1902, 
and  was  confirmed  and  possession  awarded  to  appellant  on  the  18th  day  of 
October  thereafter.  In  the  judgment  of  confirmation  the  question  of  appel- 
lant's liability,  for  taxes  against  the  property,  assessed  as  of  the  16th  day  of 
September,  1902,  was  reserved,  but  it  was  subsequently  adjudged  by  the 
court  that  appellant,  as  purchaser,  took  the  vested  equitable  title  to  th» 
property  on  the  day  of  sale,  and  was  liable  for  all  taxes  that  might  be  assessed 
on  the  property  as  of  September  16th,  1902.  To  this  ruling  of  the  court  the 
purchaser  excepted,  and  has  appealed  to  this  court. 

Sections  402B  and  4052  of  the  Kentucky  Statutes,  which  are  substantial 
re-enactments  of  similar  provisions,  contained  both  in  the  General  and  Re- 
vised Statutes,  on  the  same  subject,  read  as  follows : 

"Section  4023.  The  holder  of  the  legal  title,  and  the  holder  of  the  equitable 
title,  and  the  claimant  and  bailee  In  possession  of  the  property  on  the  15th 
of  September  of  the  year  the  assessment  is  made,  shall  he  liable  for  taxe& 
thereon;  and  as  lx»tween  themselves,  It  shall  Ix^  the  duty  of  the  holder  of  the 
equitable  title  to  list  the  property  and  piy  the  taxes  tht*reon,  whether  thfr 
proix»rty  be  In  ix)ssession  or  not  at  the  time  of  the  jMiynient. 

"Section  40h'2.  All  toxable  fstat*?  shall  ix^isnessed  and  valued  as  of  the  15th 
of  September  In  the  year  listed,  and  the  person  owning  or  possr.'^slng  the 
same  on  the  day  shall  list  It  with  tht»  assessor  and  remain  bound  for  the  tax^ 
notwithstanding  he  may  have  sold  or  piirted  with  the  wuue. " 

The  sole  question  to  Iv  decided  Is  whether  appellant,  on  the  2d  of  August, 
1902,  acouhvd  the  equitable  title  tc  the  property,  by  reastin  of  the  acceptance- 
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of  his  bid  and  bonds  for  purchase  money  by  the  commissioner  making  the- 
aale;  if  so,  he  became  liable  for  all  taxes  which  accrued  against  the  property 
after  that  date.  This  is  not  a  new  question  in  this  State.  In  Vance's 
Adm*r  v.  Foster  &  Ray,  72  Ky.,  889,  It  was  decided  that  an  accepted  bidder 
at  a  judicial  sale  could  be  compelled  to  comply  with  the  terms  of  his  pur- 
chase, notwithstanding  the  accidental  destruction  of  the  property  by  fire 
before  the  sale  was  confirmed  or  actual  possession  changed,  upon  the  theory 
that  he  held  the  equitable  title  to  the  property.  In  that  case,  in  discussing 
the  same  contention  made  for  appellant,  the  court  said:  "If  it  be  true,  as 
contended  for  the  appellee,  that  their  bids  for  the  several  parcels  of  machinery 
and  their  acceptance  by  the  commissioner  were  not  effectual  for  any  purpose 
until  approved  by  the  court,  and  could  have  only  operated  to  transfer  the 
title  as  from  the  time  of  confirmation,  we  readily  oonoede  that  the  loss  sus- 
tained in  this  case  should  fall  on  the  estate  of  Vance,  and  not  on  the  appel- 
lees. But,  in  our  opinion,  both  the  rights  which  the  appellees  acquired  and 
the  responsibilities  they  incurred  by  becoming  accepted  bidders  for  the  prop- 
erty grently  exceeded  those  resulting  from  mere  proposals  or  offers  to  pur^ 
chase  subject  to  the  approval  of  the  court.  The  principle,  we  thinic,  can  not 
be  questioned  that  where  at  the  time  a  sale  is  made  no  valid  ground  for  set- 
ting it  aside  exists,  the  accepted  bidder  is  entitled  to  his  purchase,  however 
much  the  property  may  appreciate  in  value-  he^een  the  sale  and  time  for 
confirming  It.  This  being  so,  why  should  he  not  be  held  bound  by  his  pur- 
chase, although  from  accidental  causes  the  property  in  the  meantime  may 
become  impaired  or  depreciate  in  value?*' 

This  case  was  followed  by  Clasby  v.  Barnett,  which  involved  similar  facts 
and  the  identical  question  made  by  appellant  on  this  appeal.  On  the  29th  of 
December,  1870,  the  master  commissioner  of  the  Fayette  Circuit  Court  sold 
pursuant  to  a  judgment  of  the  court  a  tract  of  land  to  Clasby.  The  sale  was 
reported  and  confirmed  in  February  thereafter.  The  date  then  fixed  by  the 
statute  for  assessing  property  was  on  the  10th  day  of  January.  The  taxeft 
were  assMed^againstthe-foaner  owner,  Barnett,  which  she  paid  under  pro- 
test, and  then  sued  the  purchaser  for  the  amount  thereof.  It  was  decided 
that  she  was  entitled  to  recover.  In  the  manuscript  opinion  confirming  tho 
judgment  of  the  lower  court  Judge  Lindsay  used  the  following  language : 
"Whilst  it  is  true  that  in  one  sense  the  purchaser  at  a  sale  made  by  the  com  - 
missioner  of  a  court  of  equity  is  only  a  preferred  bidder,  and  that  his  rlghtsi 
thereunder  do  not  become  absolutely  perfect  until  the  sale  is  confirmed  by 
the  chancellor,  it  is  also  true  that  he  occupies  a  position  similar  to,  and  pos- 
sibly as  favorable  to,  that  of  any  other  purchase  under  an  executory  contract. 
The  chancellor  can  not  arbitrarily  refuse  to  confirm  the  sale.  It  is  not  with 
him  a  mere  matter  of  discretion,  but  a  duty  or  power  regulatcKl  by  fixed 
rules,  and  unless  there  exists  some  reason  which,  according  to  the  principles 
of  equity  practice,  authorizes  the  sale  to  be  set  aside,  a  purchaser  is  not  only 
a  prior  bidder,  but  one  who  under  his  bid  can  demand,  as  a  matter  of  rights 
that  the  sale  shall  be  conflrme<l.  He  was  from  that  time  forward  the  equi- 
table owner  of  the  land,  and  the  order  of  conflmiatlon,  instead  of  vesting 
him  with  a  new  and  original  claim,  was  a  mere  determination  by  the  chan- 
cellor that  such  claim  had  existed  from  the  day  of  sale.  (Strump  v.  Kenn,. 
Ac,  manuscript  opinion  1878;  Vance's  Adm'r  v,  Foster,  &c. ,  quoted  supra.  > 
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Being  the  owner  of  the  land  on  the  10th  day  of  January,  1871,  he  was 
1x)und  to  list  it  for  taxation,  notwithstanding  the  fact  that  the  legal  title 
liad  not  been  vested  in  hiin  by  a  conveyance.  The  statute  required  the 
-owner  or  possessor  of  an  estate,  and  not  the  holder  of  the  legal  title,  to  assess 
It  for  taxation,  and  pay  the  taxes  due  upon  it. " 

This  case  was  followed  by  Hughes  v.  Swope,  88  Ky.,  264,  in  which  it  was 
expressly  announced  that  the  purchaser  at  a  decretal  sale  was  vested  with 
the  equitable  title  to  the  land  purchased  from  the  day  of  sale  until  the  con- 
firmation thereof  by  the  court.  These  decisions  are  in  accord  with  public 
policy,  which  requires  that  there  should  be  stability  in  judicial  sales,  and 
that  every  reasonable  presumption  should  be  Indulged  in  favor  of  sustaining 
them,  although  courts  of  equity  have  a  general  supervision  over  sales  made 
by  their  decrees,  and  may  for  sufficient  reasons  set  them  aside  and  order  re- 
sales. 

We  are  cited  to  the  opinion  in  the  case  of  the  Grerman  Bank  v.  City  of 
Louisville,  22  Ky.  Law  Rep. ,  9,  as  an  authority  supporting  the  contention 
-of  appellant.  That  case  was  decided  under  a  provision  of  the  charter  of  the 
•city  of  Louisville  in  force  in  1890  and  1891,  re^^latlng  the  assesitment  of 
lands  in  the  city,  and  which  provided  that  the  assessment  of  such  property 
might  be  either  against  the  owner  or  holder.  No  reference  is  made  by  the 
learned  and  able  judge  who  delivered  the  opinion  in  that  case  to  the  sections 
of  the  statute  quoted  supra,  and  which,  in  our  opinion,  must  control  the  de- 
termination of  this  question.  The  charter  under  which  that  assessment  was 
made  has  been  superseded  by  another,  and  if  the  opinion  had  rested  solely 
upon  its  provision,  it  is  possible  the  case  might  have  been  distinguished 
from  the  case  of  Clasby  v.  Barnett.  But  the  opinion  reviews  the  case  of 
Vance's  Adm'r  v.  Foster  &  Ray,  73  Ky.,  889,  and  Hughes  v.  Swope,  88  Ky., 
'257,  and  other  decisions  of  this  court,  and  holds  that  the  doctrine  as  therein 
•stated  must  be  taken  with  some  limitations,"  and  in  effect  holds  that  the 
legal  and  not  the  equitable  title  holder  of  the  property  must  pay  the  taxes, 
upon  the  ground  that  he  acquired  by  his  purchase  no  right  to  the  possession 
of  the  property,  nor  the  rents  or  profits  thereof  until  after  the  confirmation 
of  the  sale.  As  conceded  in  the  opinion  in  that  case,  the  question  is  one  in 
the  main  of  stiitutory  construction,  and  must  be  decided  by  section  4023, 
which  makes  It  the  duty  of  the  holder  of  the  e(iultable  title  to  list  the  prop- 
erty. 

Aft^r  a  very  careful  consideration  of  the  whole  question,  we  have  con- 
cluded Ihati  the  safer  and  better  rule  Is  to  adhere  to  the  construction  of  the 
statute  given  in  Vance's  Adm'r  v.  Ray  &  Foster,  Hughes  v.  Swope  and 
Clasby  v.  Barnett.  And  in  so  far  as  the  decision  in  the  case  of  the  German 
Bank  v.  City  of  Louisville  conflicts  with  this  ccmcluslon  it  is  overruled. 

Judgment  aflinned. 

KENTUCKY  FURNACE  CO.'S  f  RUSTEE  v.  CITY  NATIONAL  BANK 
OF  PADUCAH,  KY. 

(Filed  May  '„><),  1*.(>3— Not  tn  he  reported.) 

Liens— Pltnige— The  Kentucky  Furnace  C^).  leased  a  lot  to  H.  and  piled 
UH  tons  of  i)i^  in)n,  fur  which  H.  executed  his  wnrehoust^  receipt  to  snld 
^company,  which  it  pledget!  to  ai)p^-lliH   for  money  loaned.     The   pig  Iron  was 
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ricked  up  in  a  pile  separate  from  any  other,  and  H.  agreed  to  hold  it  foz^ 
appellee.  Said  company  afterwards  became  bankrupt,  and  this  action  in- 
volves the  rights  of  appellee  to  said  property  as  against  the  claim  of  th» 
trustee.  Heid— That  the  transaction  was  in  legal  effect  a  pledge  of  the  iroi> 
to  secure  the  bank  debt,  and  the  trustee  is  not  entitled  to  same  until  said 
debts  are  paid. 

J.  D.  Mocquot  for  appellant. 

Greer  &  Reed  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Kentucky  Furnace  Co.  leased  to  J.  P.  Holt  a  part  of  its  ground  and: 
then  placed  upon  the  ground  so  leased  its  pig  iron,  and  Holt  issued  to  it 
warehouse  receipts  therefor.  These  warehouse  receipts  it  pledged  to  appellee 
for  money  loaned.  The  pig  iron  was  stacked  on  the  ground  and  was  marked 
by  Holt  with  chalk  marks  ''C.  N.  B.,"  after  the  pledge  of  the  certificates, 
to  show  that  it  belonged  to  the  appellee,  the  City  National  Bank.  The  bank 
of&oers  saw  Holt,  who  told  them  that  the  reoeipts  were  all  right  and  they 
also  examined  the  iron.  The  arrangement  was  in  perfect  good  faith;  the 
property  on  which  the  bank  held  a  lien  was  separated  and  marked,  and  the 
lien  of  the  bank  was  recognized  by  the  furnace  company.  After  all  this,  on 
August  6,  1900,  the  furnace  company  became  bankrupt,  and  appellant  waa 
elected  trustee  of  the  bankrupt  estate.  At  the  time  of  the  adjudication  in 
bankruptcy  the  bank  liad  brought  a  suit  in  the  McCracken  Circuit  Court  to 
enforce  its  lien,  and  the  court  had  taken .xx>s8ession  of  the  property.  AppeK 
lant,  after  this,  brought  the  suit  before  us,  alleging  that  he  had  demanded 
the  possession  of  the  property  from  the  bank  that  he  might  administ^rT  upon 
it  as  part  of  the  bankrupt  estate,  and  praying  judgment  against  it  for  the 
projierty. 

The  two  suits  were  consolidated.  The  property  was  sold  under  an  agreed 
order,  by  which  the  proceeds  were  to  ])e  held  subject  to  the  judgment  of  the 
court,  and  on  final  hearing  appellant's  petition  was  dismissed. 

It  is  insisted  for  appellant  that  the  warehouse  receipts  issued  by  Holt  were 
not  warranted  by  section  4771,  Kentucky  Statutes,  on  the  ground  that  he  was 
not  a  warehouseman  within  the  meaning  of  the  statute.  We  do  not  deem  it 
necessary  to  decide  this  point,  And  no  opinion  is  intimated  thereon.  The 
evidence  clearly  shows  that  appellee  was  given  a  lien  on  the  113  tons  of  pig 
iron  in  oontroversy,  and  that  it  was  set  apart  and  identified  beyond  ques- 
tioD.  Holt  had  cliarge  of  it  as  the  agent  of  the  bank.  He  held  it  for  the 
bank.  It  was  placed  in  his  possession  for  this  purpose,  and  the  evidence  Is 
nndispnted  that  he  informed  the  bank  that  he  held  the  iron  for  it,  and  the 
bank  instructed  him  to  keep  it  safely.  This  was  a  valid  pledge,  and  the  cir- 
cuit court  properly  enforced  it.  The  property  was  cumbrous,  and  in  regard 
to  heavy  property  like  this  the  rule  as  to  things  easily  carried  off  or  oon^ 
cealed  does  not  apply,  and  it  is  not  a  badge  of  fraud  that  the  118  tons  of  iron 
was  ricked  up  on  that  part  of  the  furnace  company's  lot  which  had  been 
rented  to  Holt. 
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POWERS,  &c.  V.  HAMBRICK. 

(Filed  May  96,  1903— Not  to  be  reported. ) 

Bills  and  notes— Consideration — The  question  involved  in  this  appeal  is 
■whether  two  notes  which  were  executed  in  compromise  of  a  pending  suit 
■were  based  on  a  sufficient  consideration,  and  whether  a  note  for  1600,  with 
security,  was  intended  by  the  parties  as  a  satisfaction  of  a  former  note  for 
91,000.  Held— That  a  compromise  of  litigation  is  a  sufficient  consideration 
to  uphold  the  notes  based  on  same,  and  the  two  notes  were  valid,  and  the  |500 
note  was  not  intended  as  a  satisfaction  of  the  91,000  note. 

Victor  F.  Bradley  and  Nat  S.  Oflfutt  for  appellants. 

Montgomei*y  &  Lee  and  Jas.  F.  Askew  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Hambrick  executed  to  B.  M.  Perry  the  following  note  : 

'^ '91,000.  GtH)rgetown,  Ky.,  January  8,  1895. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  B.  M.  Perry  91,000, 
without  defalcation,  for  value  received,  bearing  6  per  cent,  interest.  The 
endorsers  waive  presentment,  protest  and  notice  of  dishonor. 

' '  Witness  our  hands. 

"N.  W.  HAMBRICK.." 

Perry  assigned  the  note  to  appellants  Power,  &  Miller,  who  filed  this  suit 
upon  it.  The  defendant,  Hambrick,  filed  answer,  in  which  he  pleaded  that 
there  was  really  no  money  at  all  due  from  him  to  Perry  when  .he  executed 
the  note,  and  that  aft#r  the  note  had  been  delivered,  and  on  the  same  day  it  was 
settled  by  the  execution  of  a  note  for  9500,  signed  by  him  and  by  his  father, 
W^ilford  Hambrick,  as  his  surety,  he  Ix^ing  insolvent.  The  9500  note  is  in 
these  words :  • 

*'9500.  Georgetown,  Ky.,  January  8,  1896. 

"One  year  after  date  we  promise  to  pay  Benj.  Perry  the  sum  of  9600,  with- 
out interest  until  after  maturity.  This  note  is  given  in  final  settlement  be- 
tween N.  W.  Hambrick  and  Benj.  Perry. 

*'N.  W.  HAMBRICK, 

"W.  HAMBRICK." 

The  plaintiff  then  pleaded  that  the  9500  note  was  not  given  in  settlement 
of  the  91,000  note,  but  that  both  notes  were  given  in  settlement  of  a  suit 
then  pending  in  the  Scott  Circuit  Court  in  which  B.  M.  Perry  was  plaintiff 
and  N.  W.  Hambrick  was  defendant,  pursuant  to  a  written  contract  of  settle- 
ment, which  is  as  follows : 

"Scott  Circuit  Court. 
**B.  M.  Perry,  Plaintiff  \ 

"V.  >     Agreement. 

*' Norman  Hambrick,  &c..  Defendants.     ) 

"This  cause  has  Ijeen  settled  this  day  on  the  following  terms:  First,  Nor- 
man Hambrick  and  Wilford  Hambrick,  his  father,  executed  their  joint  note 
to  said  Perry  for  9500,  payable  in  twelve  months  from  its  ilate ;  that  it  is  of 
date  January  8,  1895;  second,  Norman  Hambrick  executed  to  said  Perry  his 
individual   note  for  91,000,  of  date  January  8,  1895,  payable  one  day  after 
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date,  with  5  per  cent,  interest  from  date.    There  is  a  writing  evidencing 

«iid  settlement,  which  states  that  the  consideration  for  the  settlement  of 

the  suit  is  the  joint  note  of  Nurman  Hainbriclc  and  Wilford  Hambrick  for 

4500,  but  the  real  consideration  is  this  $600  note,  together  with  the  $1,000 

note  above  set  out. 

*'This  8th  day  of  January,  1895. 

**N.  W.  HAMBRICK." 

Haiubrick  admitted  signing  this  writing,  but  pleaded  that  it  was  obtained 
by  fraud  and  duress,  and  that  the  note  sued  on  was  without  consideration. 
On  motion  of  the  defenilant  the  case  was  transferred  to  equity,  and  on  final 
hearing  the  court  dismissed  the  petition.  It  is  clear  from  these  writings 
taken  together  that  the  $500  note  was  not  given  in  settlement  of  the  $1,000 
note,  but  that  both  were  given  in  settlement  of  the  suit  in  the  Scott  Circuit 
Court.  Perry  and  Hambrick  had  lx>en  partners  in  the  stock  business;  Perry 
■chargetl  that  Hambrick  had  used  a  large  amount  of  the  firm  money  in  his 
personal  matters,  and  that  something  like  $2,70i)  wixm  due  to  him  from  Ham- 
brick on  this  account.  The  suit  he  hmi  brought  in  the  Scott  Circuit  Court 
to  recover  this  money  was  settled  by  the  giving  of  the  two  notes.  The 
words  in  the  $5CX)  note,  to  the  effect  that  that  note  was  given  in  final  settle- 
ment between  them,  were  used  to  deceive  Wilford  Hambrick.  He  did  not 
know  that  his  son  had  given  a  $1,CKX)  note  in  addition  to  the  note  that  he 
signed,  but  this  is  no  defense  for  the  son  when  sued  upon  the  note,  for  he 
was  as  much  responsible  for  the  deception  of  his  father  as  Perry.  The  settle- 
ment of  the  suit  is  a  suilicient  consideration  to  uphold  a  note.  The  law  pre- 
sumes in  favor  of  a  sufficiency  of  the  consideration  of  a  written  promise,  and 
the  evidence  before  us  utterly  falls  to  overthrow  this  presumption.  The 
proof  is  very  vague  as  to  the  particulars  of  the  matters  Involved  in  the  suit 
that  was  settled,  and  the  burden  of  proof  being  on  the  defendant  to  show  a 
want  of  consideration,  to  refuse  to  enforce  the  note  on  such  evidence  would 
be  to  give  no  effect  to  a  written  contract  deli1)erately  madet  ..The  evidence 
that  the  note  was  obtained  by  fraud  or  duress  is  equally]  unsatitifactory. 
Hambrick  seems  to  have  understood  perfectly  well  what  he  was  doing.  The 
settlement  was  made  by  him  in  person.  If  Hambrick  owed  Perry  more  that 
•$1,500,  Perry  can  not  now  show  this;  and  for  the  same  reason  Hambrick  pan 
not  now  show  he  owed  less,  if  the  settlement  was  valid.  It  was  the  result 
of  considerable  consultation;  and  so  far  as  we  can  see  from  the  evidence 
there  was  nothing  amounting  to  duress  in  the  transaction.  The  evidence 
«howa  that  the  note  was  assigned  by  Perry  to  Power  &  Miller,  on  a  debt 
that  he  owed  them,  and  whether  they  took  it  alMoiutely  or  as  collateral 
security  for  the  debt  they  can  sue  on  it  in  their  own  name,  under  section  19 
of  the  Civil  Code,  although  any  defense  which  would  lie  good  against  Perry 
may  be  made  against  them.  But  the  evidence  not  showing  any  sufficient 
defense  to  the  suit  in  the  hands  of  Perry,  the  court  erred  in  dismissing  the 
petition. 

The  judgment  is  reversed  and  cauFe  remanded,  with  directions  to  enter  a 
Judgment  for  the  plaintiff  on  the  note. 
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ALDERSON  v.  COMMONWEALTH. 
(Filed  May  26,  1903— Not  to  l)e  reported.) 

1.  Criminal  law—Murtier^Iinpannellng  jury— Appellant  was  charged  by 
Indictment  with  the  murder  of  H.,  his  nelghlx)r,  who  was  assassinat^ed  in 
his  house  after  night  by  shot  from  a  shotgun  llred  through  hl8  window. 
The  evidence  was  purely  circumstantial,  and  the  trial  resulted  in  a  verdict  of 
conviction  and  sentence  to  the  penltentliiry  for  life,  from  which  this  appeal 
is  prosecuted.  It  is  Insisted  that  the  court  erred  to  his  prejudice  in  impanel- 
ing the  jury.  Held— That  under  section  281,  Criminal  Code  of  Practice,, 
that  an  error  In  the  manner  In  which  the  jury  were  selected  can  not  be  oon- 
■Idereti  on  appeal. 

2.  Evidence — Although  the  court  may  have  committed  an  error  in  allow- 
ing the  witnesses  for  the  Commonwealth  to  state  the  contents  of  a  letter 
written  by  the  accused  without  accounting  for  Its  absence,  he  cured  this 
error  by  showing  that  he  destnjyed  the  letter  and  t<estlfleil  to  Its  contents. 
The  rulings  of  the  court  In  the  admission  or  rejection  of  evidence  was  fair 
to  the  accused.  The  evidence  adduced  by  the  Commonwealth  conduced  to 
prove  appellant's  guilt,  and  this  court  will  not  reverse  a  conviction  in  a. 
criminal  case  on  the  ground  that  It  is  contrary  to  the  weight  of  the  evidence, 
if  there  be  any  evidence  to  support  the  verdict.  While  the  evidence  consti- 
tutes but  a  slender  foundation  for  depriving  one  of  his  liberty  during  his 
natural  life,  but  it  is  not  for  this  court  to  Invade  the  province  of  the  juiy 
and  set  aside  their  verdict  in  such  case. 

8.  Argument  of  Commonwealth's  attorney— The  argument  of  the  prose- 
cuting attorney  to  the  jury  was  not  prejudicial. 

Qeo.  C.  Harris,  James  C.  Sims  and  Sims  &  Grlder  for  appellant. 

L.  B.  Finn,  Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Simpson  Clnjult  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  (xeo.  B.  Alderson,  was  indicted  by  the  grand  jury  of  Simp- 
son county,  charged  with  the  willful  murtler  of  P.  D.  Hall.  A  trial  of  the 
case  resulted  In  his  conviction  and  sentence  to  confinement  In  the  peniten- 
tiary for  the  term  of  his  natunil  life.  To  reverse  this  judgment  he  has  ap- 
pealed to  this  court. 

On  the  4th  of  January,  1902,  al)out  8  o'clock  at  night.  P.  D.  Hall  was 
assassinat4Hl,  as  he  sat  by  the  fireside  of  his  home,  In  his  family  circle.  The 
murder  was  committed  by  firing  a  double-barreled  shotgun,  loaded  with 
slugs,  through  the  window  of  the  sitting  room,  blowing  out  the  brains  of 
.the  victim.  No  one  saw  the  assassin,  but  upon  the  following  morning  the 
sheriff,  with  a  posse,  made  an  examination  of  the  premises,  and  found  what 
they  thought  to  1^  tracks  of  the  murderer,  leading  from  the  yard  of  the 
murdered  man  across  several  fields,  and  Into  a  i)ath  leading  from  appellant's 
stable  to  his  dwelling  house,  where  they  were  lost.  At  one  point  along  the 
trail  the  tracks,  by  reason  of  the  softness  of  the  ground,  were  made  quite 
plain,  and  these  were  carefully  measured  by  the  officers  of  the  law.  Sus- 
picion pointed  toward  appellant,  because  of  the  fact  that  some  six  months 
before  the  murder  he  had  hml  a  difficulty  with  the  decedent,  which  resulted 
in  a  complete  estrangement  of  the  men  who  had  theretofore  been  friends. 

The  sheriff,  on  the  morning  after  the  murder,  went  to  the  house  of  appel- 
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lant  and  inquired  of  him  whether  he  had  seen  any  one  pass  through  his 
pJace  the  ni^ht  before;  to  which  he  responded  that  he  had  not.  Upon  re- 
quest, he  readily  produced  his  every-ilay  shoes,  which  were  can^fully  coiu- 
perwl  'With  the  tracks  the  officers  had  found,  by  applying  to  them  the  niejas- 
iipements  they  had  bilsen.  These  measurements  were  thought  by  the  officers 
to  show  that  app^lant's  shoes  corresponded  with  the  tracks.  Appellant 
also,  upon  recjuest,  without  any  hesitation,  prcxluced  his  double-barreled 
shoti^im,  which,  Ixnng  carefully  examined,  was  found,  in  the  opinion  of  the 
officers,  to  have  been  (luite  rectnitly  fired,  the  inside  of  the  l)airels  being: 
nM>ist,  and  upon  the  loads  being  twisted  out,  the  i)a])er  wadding  was  moist 
an«l  disc-oloretl  with  the  damp  black  of  recently  explodwl  gunpowder.  This 
paper  ^vlidding,  upon  examination,  was  found  to  have  been  torn  from  a  copy 
of  a  newspaper  which  was  lying  on  the  floor  of  appellant's  room  when  the 
sheriflf  entered.  The  iH?rcussion  caps  on  the  tubes  of  the  gun  were  quite  • 
bright  and  new,  exhibiting  no  evidence  of  corrosion. 

It  ivas  s<:)ught  to  }ye  shown  that  the  gun,  with  which  the  murder  was  com- 
mitted, was  a  muzzle- loading,  double-barn'led  shotgun,  by  the  fact  that  two  ' 
tkhots  were  flre<l  through  the  window  almost  simultaneously,  and  the  gun. 
was  l<iade«l  with  paper  wadding  which  was  picked  up  inside  the  room  where 
the  murdered  man  was  sitting  at  the  time  he  was  killed.  Thert»  was  evi- 
dence' ctmducing  to  show  that  the  appellant  had  traded  for  the  shotgun  he 
exhibited  to  the  sheriff  within  a  month  or  two  befoi-e  the  killing;  that 
within  a  short  while  before  the  murder  he  had  one  of  the  locks  of  the  gun 
fixed  by  a  gunsmith  in  the  city  of  Frank^Iin,  the  county  seat  of  Simpson 
county,  and  also  that  he  had,  about  the  »ime  time,  attempted  to  purchase 
buckshot  fromameiThant  In  Franklin,  but  without  success,  as  the  merchant 
had.m>ne  in  stock.  He  did,  however,  purchase*  a  jwckage  of  No.  6  shot,  say- 
ing that  the  shot  he  had  was  Xo.  8,  and  too  small  to  kill  anything. 

It  was  shown  by  the  testimony  of  one  Prn*y  St^imjis  that  appellant  and 
the  decHtlent  had  a  serious  quarrel  in  July,  liH)l,  which,  however,  did  not 
result  in  blows;  that  after  the  nuirtler  the  apix'llant  asked  him  if  anybody 
but  hims*»lf  knew  of  this  difficulty,  to  which  the  witness  i-eplied :  "Yes,  your 
wife  knows  about  it. "  Stamps  also  testifled  that  in  this  conversiition  ap- 
Iit*llant  said  to  him,  "if  they  were  to  prove  that  I  lK)nght  buckshot,  they 
Would  mighty  nigh  have  me,  wouldn't  they,"  and  asked  him  not  to  say 
anything  alxiut  what  he  had  siiid. 

E.  V.  Bogan,  the  sheriff  <rf  Simpson  county,  testifled  that  while  he  was 
guarding  api)«*llant  during  the  examining  trial  he  had  a  birflet  in  his  hand, 
and  that  appellant  ^:aid  to  him:  "If  tiny  one  found  where  I  !w)Ught,  or  tried 
.  to  buy,  Imckshot  they  might  hang  me,  or  I  would  plead  guilty.;*  This  is  a 
subf*tantial  outline  of  the  evidence?  adduced  by  the  Commonwealth  uix>n  the 
trial. 

The  appellant  denitnl  his  guilt,  or  thtit  he  had  offered  to  buy  buckshot,  or 
made  the  statements  alx)ve  set  forth,  as  given  in  the  evidence  of  Stamps  and 
Bogan.  By  his  father-in-law,  NV.  A.  Wallace,  he  sought  to  establish  an 
alibi,  by  showing  chat  Wallace  stayed  at  his  (apiK^Uant's)  house  on  the  night 
of  the  killing,  jwid  knew  that  he  was  there  at  the  hour  of  8  o'clock,  the  time 
at  which  the  murder  was  committed.  Apix'llant,  through  his  counsel,  com- 
plains of,  first,  error  of  the  court  in  imiMWieling  the  jury;  second,  error  of 
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the  court  in  admitting  incompetent  evidence  to  be  introduced  by  the  Com- 
monwealth ;  third,  In  overruling  the  motion  by  appellant  for  a  peremptory 
instruction;  fourth,  error  of  the  court  in  misinBtructing  and  refusing  to 
properly  instruct  the  jury;  fifth,  the  verdict  of  the  jury,  and  the  judgment 
was  contrary  to  the  law  and  evidence  in  the  case;  sixth,  error  of  the  court 
in  permitting  the  county  attorney,  who  made  the  concluding  argument  for 
the  Commonwealth,  to  state  and  argue  facts  to  the  jury  not  based  upon  the 
evidence  in  the  aise,  and  which  were  prejudicial  to  the  substantial  rights  of 
appellant. 

Section  281  of  the  Criminal  Code  provides  that  "the  decision  of  the  court 
upon  challenges  to  the  panel,  and  for  cause,  upon  motions  to  set  aside  an 
indictment,  and  upon  motion  for  a  new  trial,  shall  not  be  subject  to  excep- 
tion;" and  in  construing  this  section  we  have  uniformly  held  that  errors 
in  the  manner  in  which  the  jury  were  selec^teil,  or  that  a  juror  lacked  the 
statutory  qualifications,  shall  not  be  considered  on  appeal.  (Curtis,  alias  A. 
J,  Randall  v.  Commonwealth,  23  Ky.  Law  Rep,,  267.) 

An  examination  of  the  evidence  complained  of  as  incompetent,  which  the 
court  admitted  over  the  exceptions  of  appellant,  and  that  which  was  ex- 
cluded contrary  to  his  objections,  convinces  us  that  he  has  no  just  ground  to 
complain  of  the  court's  rulings.  One  of  the  most  serious  objections  made  to 
the  admis.sion  of  testimony  by  the  Commonwealth  was  in  permitting  Perry 
Stamps  to  detail  the  contents  of  a  letter  written  by  appellant  to  P.  D.  Hall, 
upon  the  day  following  their  altercation  in  July,  1901.  It  is  contended  that 
this  testimony  was  incQmi)etent,  because  the  absence  of  the  letter  was  not 
accounted  for,  and  the  court  should  not  have  permittetl  the  witness  to  state 
the  contents  of  the  writing  until  its  absence  was  explained.  Counsel  for 
appellant  etirnestly  insist  that  this  testimony  was  not  introduced  to  show  a 
threat  on  the  part  of  appellant  t4)ward  the  decedent,  but  from  a  desire  to 
show  that  appellant  was  an  inlldel,  and  tjo  enable  the  attorney  for  the  Com- 
monwealth to  use  this  fact  as  an  argument  to  the  jury  against  appellant. 

The  learned  counsel  overlook  the  fact  that  appellant  shows  that  the  letter 
in  quer^tion  was  returned  to  him  by  Stamps,  and  destroyed.  In  answer  to  a 
question  by  his  counsel,  as  to  what  became  of  the  note,  he  said:  ''I  don't 
rememlx»r  what  disposition  was  made  of  it;  desti-oyed  in  some  way.  Mr. 
Stamps  returned  the  note  to  me  after  reporting  that  he  had  read  it  to  Mr. 
Hall." 

"Q.  When  was  it  destroyed?" 

*'A.  The  same  day  it  was  sent." 

"Q.  Just  state,  if  you  recollect,  the  exact  language  of  the  note." 

•'A.  Can't  lie  exact  in  many  words,  some  few  words  can  give  the  exact 
language;  I  can  state  in  substance  all  the  note;  I  did  not  date  the  note  or 
address  the  note.  It  Ijegan  this  way.  'I  shall  not  interfere  with  you  or  your 
business;  I  shall  not  say  anything  of  you  or  your  affairs;  I  shall  not  say 
anything  to  interfere  with  you  in  your  business  nor  in  your  affairs,  nor  the 
good  will  and  esteem  of  your  neighbors;  I  ivquire  the  stime  treatment  at 
your  hands.  Our  account  is  now  settled  forever  if  there  be  no  God.  If  there 
is  a  God,  which  probably  you  and  I  both  doubt,  I  leave  the  final  balancing 
of  our  account  in  His  hands. '  " 

ConctHiing  it  to  have  been  error  to  have  allowed  the  Commonwealth's  wit- 
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t  to  have  detailed  the  contents  of  the  foregoing  letter  without  accounting 
for  its  absence,  and  that  the  letter  itself  was  incompetent,  appellant  clearly 
cored  these  errors  bv  showing  that  he  had  destroyed  the  letter,  and  by  tes- 
tifying to  its  contents  with  more  elaboration  than  did  the  witness  for  the 
State.  Although  counsel  complain  in  their  brief  that  the  Commonwealth's 
attorney  used  the  contents  of  this  note  in  his  address  to  the  jury  to  show 
that  appellant  was  an  atheist,  the  bill  of  exceptions  does  not  show  that  such 
argument  was  made.  They  also  complain  that  the  witness,  Stamps,  waa 
allowed  to  testify  as  to  the  eflfect  produced  on  Hall  when  the  letter  waa 
shown  or  read  to  him,  although  the  record  shows  that  the  court  excluded 
this  testimony. 

It  is  not  necessary  to  set  forth,  or  discuss,  the  objectionable  evidence  at 
any  great  length  or  detail.  We  are  satisfied  that  the  rulings  of  the  court 
were  in  accordance  with  the  law  of  the  case;  were  entirely  just  to  appellant, 
and  afford  no  ground  for  reversal.  The  third  and  fifth  errors  complained  of 
may  be  considered  together.  There  was  certainly  evidence  adduced  by  the 
-Common wealth,  which,  if  true,  tended  to  establish  appellant's  guilt;  and 
while  it  was  entirely  circumstantial,  and  we  think  meager,  it  was  compe- 
tent; and  this  court  has  uniformly  held  that  a  criminal  case  will  not  be  re- 
versed on  the  ground  that  it  is  contrary  to  the  weight  of  the  evidence,  if 
there  be  any  evidence  to  support  the  verdict.  (Vowells  v.  Commonwealth, 
^  Ky..  193;  Patterson  v.  Commonwealth,  88  Ky.,  315;  White  v.  Common- 
wealth, 96  Ky.,  180;  Travers  v.  Commonwealth,  9G  Ky.,  77.) 

The  court  instructed  the  jury  as  follows :  I 

*'No.  1.  The  court  Instjructs  the  jury  that  if  they  believe  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  accused,  G.  B.  Alderson,  before 
the  finding  of  the  indictment  in  this  case,  did,  in  Simpson  county,  Kentucky, 
unlawfully,  willfully  and  maliciously,  feJonlously  and  with  malice  afore- 
thought, kill  D.  B.  Hall,  by  shooting  and  wounding  the  said  Hall  upon  hia 
body  and  person,  with  a  gun,  a  deadly  weapon,  loaded  with  a  leaden  ball  or 
balls  or  other  hard  substance,  and  of  the  effect  of  which  shooting  and  wound- 
ing the  said  Hall  did  die  within  one  year  thereafter,  they  shall  find  the  ac- 
cused guilty  and  fix  his  punishment  at  death  or  confinement  In  the  State 
penitentiary  for  life,  in  the  discretion  of  the  jury. 

**No.  2.  The  court  instructs  the  jury  that  in  arriving  at  their  verdict  they 
shall  consider  all  the  facts  and  circumstances  In  evidence,  and  unless  they 
shall  believe  from  all  the  facts  and  circumstances  In  evidence,  beyond  a  rea- 
sonable doubt,  arising  out  of  such  facts  and  circumstances,  that  the  accused 
Is  guilty  of  the  killing  of  B.  D.  Hall,  they  shall  acquit  the  accused. 

' '  No.  8.  The  court  instructs  the  jury  that  the  defendant  is  presumed  to  be 
Innocent  until  his  guilt  has  been  shown  by  the  evidence  in  the  case  beyond 
a  reasonable  doubt;  and  if  from  all  the  evidence  the  jury  have  a  reasonable 
doubt  of  the  defendant's  guilt,  they  shall  acquit  him. 

"No.  4-  The  court  Instructs  the  jury  that  before  they  can  convict  the  de- 
fendant on  circumstantial  evidence  alone  every  material  fact  necessary  to 
show  the  defendant's  guilt  must  be  proven  beyond  a  reasonable  doubt,  and 
that  if  any  material  fact  necessary  in  this  case  to  show  the  defendant  guilty 
as  charged  in  the  indictment  has  not  been  proven  to  the  exclusion  of  a  roa« 
sonable  doubt,  they  should  acquit  this  defendant. 


36  ALDERSON  V.  COMMONWEALTH. 

"No.  5.  The  court  Instructs  the  jury  that  if  from  the  evidence  they  have  a 
reasonable  doubt  as  to  whether  any  material  fact  given  in  evidence  in  the 
case  is  true  or  untrue,  it  is  the  duty  of  the  jury  to  give  the  defendant  the 
benefit  of  such  a  doubt,  and  if  from  all  the  evidence  in  the  case  the  jury 
have  a  reasonable  doubt  of  the  defendant's  guilt,  they  should  acquit  him." 

These  instructions  contain  the  whole  law  of  the  case,  and  this  was  all  to 
which  appellant  was  entitled.  There  was  no  error  in  refusing  the  two  in- 
structions offered  by  appellant  as  all  that  was  proper  in  theni  was  contained 
In  those  given.  Conceding  that  we  could  consider  on  this  appeal  the  inci- 
dent complained  of  as  to  what  took  place  in  the  presence  of  the  jury  at  the- 
hotel  while  they  were  in  charge  of  the  sheriff,  we  do  not  think  that  the  in- 
terest of  appellant  was  injured  thereby.  What  was  said  in  the  presence  of 
the  jury  by  Mrs.  Duncan  and  Mrs.  Harris  was  favorable  to  him.  The  affi- 
davit of  these  ladies  on  this  point  does  not  show  that  what  sheriff  Bogaii 
said  was  heard  by  the  jury,  and  the  sheriff's  affidavit  shows  that  what  he 
said  was  not  in  their  hearing,  and  could  not,  therefore,  have  been  prejudicial 
to  appellant's  interest.  Nor  ar<3  we  able  to  see  that  the  argument  of  the 
Commonwealth's  attorney  to  the  jury  constitutes  misconduct.  The  objec- 
tional  language,  as  shown  by  the  bill  of  exceptions,  is  this:  **Said  attornt^y 
argueil  that  if  one  of  the  jurymen  was  guilty  of  a  crime,  and  on  a  trial 
eleven  should  be  shown  to  be  innocent,  the  conclusion  would  be  inevitable 
that  the  twelfth  one  would  he  guilty,  and  then  turned  to  the  defendant  and 
his  counsel,  daring  them  to  arraign  all  the  men  In  the  community  where 
deceased  Hall  lived,  all  men  in  Simpson  county,  and  in  Kentucky,  and  their 
innocence  would  appear."  This  was  a  mere  hypothetical  illustration,  made 
for  the  purpo.se  of  ivinforcing  the  Commonwealth's  position  as  to  the  guilt 
of  appellant,  and  while  it  may  lie  admitted  that  it  was  inconsequentifil 
logic,  we  do  not  think  it  was  improper. 

We  have  not  undertaken  to  give  all  of  the  evidence  adduced  in  the  case  in 
detail,  but  only  such  outline  as  will  .^»rve  to  illustrate  the  principles  of  law 
necessary  to  be  adjudicated.  There  was  much  that  is  omitted,  but,  with  it 
all,  we  are  deeply  impressed  with  the  fact  that  it  constitutes  but  a  .slender 
foundation  for  depri\  ing  one  of  his  liberty  during  his  natural  life.  How- 
ever, it  is  not  for  us  to  invade  the  province  of  the  juiy,  and  to  set  up  our 
opinion  against  theirs  on  the  merit  of  the  testimony.  The  appellant  was 
tried  for  a  most  heinous  crime,  the  as.sassi nation  of  his  neighlx)r;  for  this, 
he  was  tried  in  the  county  of  his  residence,  among  his  friends  and  neigh- 
bors, by  a  jury  of  the  vicinage.  Nece.ssfirily  the  effectiveness  of  the  evidence 
again.st  him  dejx^nded  on  the  character  of  the  witnesses  for  the  Common- 
wealth and  his  own  standing  and  that  of  his  witnes.ses  in  the  comumnity 
where  they  lived ;  of  these  things,  the  jury  who  tried  the  wise  were  far  more 
oompetent  to  judge  the  very  truth  than  the  court  who.se  province  it  is  to- 
decide  the  law. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 

Chief  Justice  Burnam  and  Jiuiges  O'l^ar  and  Nunn  di.ssenting. 

Chief  Justice  Burnam  deliveivd  the  following  ilissenting  opinion: 

After  carefully  reading  and  considering  the  testimony  in  this  case  I  have 
reached  the  conclusion  that  there  is  nothing  in  the  record  to  justify  the  ver- 
dict cf  the  jury  finding  the  defendant  guilty;  and  that  it  was  in.the.main 
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tiroiight  about  by  the  impassioned  appeal  of  the  representative  of  the  Com- 
monwealth to  the  passions  and  prejudices  of  the  jury  in  his  closing  argti- 
inent.  The  only  motive  for  the  killing  of  the  deceased  by  the  defendant,  as 
»ho\srti  by  the  record,  was  the  fact  that  they  had  had  a  sharp  difference  about 
«oiiip  business  matters  some  six  months  before,  and  that  as  a  result  of  the 
difference  the  defendant  had  addressed  deceased  a  note,  inclosing  the  bal- 
ance which  he  owed  him,  and  In  which  he  informed  him  that  he  would  not 
in  the  future  interfere  with  him  or  his  affairs,  or  seek  to  lessen  the  good 
will  and  esteem  of  his  neighbors,  and  that  he  would  require  similar  treat- 
ment at  his  hands.  The  note  closes  with  these  words:  **If  there  be  a  God, 
which  probably  you  and  I  both  doubt,  1  leave  the  final  balancing  of  our  ac- 
counts in  His  hands." 

The  county  attorney,  over  the  objection  of  the  appellant,  was  permitted  to 
U5e  these  words  in  the  trial  before  the  jury  (and  also  in  his  ])rief  in  this 
court),  U)  assault  the  defendant  as  a  man  who  doubted  the  existence  of  a 
Supreme  Being,  and  was,  therefore,  not  deterred  from  taking  vengeance  in 
his  own  hands  for  any  real  or  imaginary  affront.  The  history  of  the  world 
Ahows  that  religious  prejudices  are  the  strongest  and  most  easily  aroused 
passions  of  the  human  heart,  and  when  once  aroused,  the  most  unreasoning. 
The  able  county  attorney  very  correctly  reasoned  that  if  he  could  impress  the 
jury  with  the  Idea  that  defendant  did  not  believe  in  the  doctrine  of  future 
rvwards  and  punishments  at  the  hands  of  a  Supreme  Being,  that  it  would 
be  easy  for  them  to  believe  that  he  would  not  be  subject  to  moral  restraint 
in  the  commission  of  any  crime.  Under  our  system  of  government  the 
religious  convictions  of  a  man  charged  with  crime  can  not  be  called  in  ques- 
tion to  his  prejudice.  Whether  he  be  a  christian,  atheist,  deist,  buddhist, 
Ifohaniniedan,  or  foUower  of  Confucius,  he  is  entitled  to  ]ye  tried  upon  the 
evidence  of  his  guilt  of  the  particular  crime  for  which  he  is  arraigned. 

The  county  attorney,  over  the  objection  of  the  defendant,  was  also  permit- 
U*d  to  make  use  of  another  argument  which  in  my  mind  is  equally  repre- 
hensible in  the  prosecution  of  this  case.  Realizing,  perhaps,  the  weakness  of 
the  facts  on  which  he  asked  a  conviction  of  the  defendant  at  the  hands  of  the 
jury,  he  challenged  the  defendant  and  his  attorney  to  point  out  the  guilty 
man,  if  the  defendant  was  not.  In  substance  saying  to  the  jury  that  if  the 
defendant  failed  to  make  such  proof,  it  was  evidence  of  his  own  g^ilt. 
There  was  no  greater  duty  imposed  upt)n  the  defendant  and  his  attorneys  to 
di»»cover  the  real  assitssin  than  upon  any  other  citizen,  and  this  was  not  a 
legitimate  argument  for  counsel  in  his  closing  argument  to  the  jury,  and 
was  highly  prejudicial,  esptcially  in  view  of  thi*  fact  that  the  trial  court  had 
refused,  at  the  iuistance  of  the  defentliint,  to  give  instruction  13. 

There  are  several  other  fticts  developed  by  the  record  which  witisfy  my 
mind  that  the  defendant  has  not  had  a  fair  and  impartial  trial.  The  chief 
witness  against  him  was  put  in  charge  of  the  jury,  and  there  is  testimony 
in  the  record  to  the  effect  that  he  expressed  the  opinion  in  the  pre.<ence  of 
the  jury  that  defendant  was  guilty.  The  sheriff  admits  that  he  made  use  of 
this  remark,  but  claimed  that  it  was  iu  risiKJiisi'  to  a  siigp  stion  vt  some 
ladies  that  he  was  innocent,  nuule  iu  the  pivseiice  of  the  jury,  and  that  his 
answer  was  nt»t  heard  by  the  jury.  Whether  the  remark  was  heard  l)y  the 
Jury  or  not,  it  clearly  indic^ited  a  strong  feeling  on  his  jmrt  against  the  de- 
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fendant,  which  we  have  no  doubt  was  communicated  to  the  jury  in  8om» 
form,  perhaps  unintentional.  The  defendant  previous  to  this  charge  seems 
to  have  been  a  citizen  of  good  character.  He  served  the  country  as  a  sol- 
dier in  the  recent  war,  and  after  its  conclusion  had  returned  to  a  delicate 
Wife,  who  has  since  died,  and  five  small  children.  He  had  every  incentl ve- 
to good  citizenship  and  this  presumption  should  not  be  taken  away  from 
him  by  irrelevant  appeals  to  the  prejudices  of  the  jury. 

For  the  reasons  indicated  I  think  the  judgment  should  be  reversed. 

Judges  O'Rear  and  Nunn  concur. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  VINSON. 

(Filed  May  36,  1903— Not  to  be  reported.) 

Railroads — Negligence — Instructions— Appellee  was  a  passenger  on  a  pas- 
ienger  car  which  was  attached  to  a  freight  train,  and  what  is  known  as  a 
mixed  train.  The  Injury  was  caused  by  a  sudden  jerk  of  the  train  which 
threw  appellee  against  the  iron  railing  at  the  end  of  the  car.  The  defense 
relied  on  was  contributory  negligence,  and  appellant  insists  on  appeal  that 
the  court  improperly  instructed  the  jury  as  to  the  degree  of  care  necessary 
to  be  exercised  by  a  railroad  company  in  the  operation  of  a  mixed  train  to 
avoid  injury  to  ptissengers;  also  the  care  that  a  passenger  should  observe  on 
Buoh  a  train.  Held— That  the  court  should  have  Instructetl  the  jury  that 
while  it  was  the  duty  of  the  railroad  company  to  exercise  a  high  degree  ot 
care  in  protecting  its  passengers,  that  its  duty  was  different  where  the  pas- 
senger is  traveling  on  a  mixed  train,  owing  to  the  inconvenience  and  lack  of 
proper  appliances  to  avoid  jerks  and  concussions,  and  that  a  corresponding 
degree  of  care  is  required  of  a  passenger  while  riding  on  such  a  train. 

Reed  &  Oliver,  W.  Mike  Oliver,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for 
appellant. 

Hendrick  &  Miller  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

This  Is  a  suit  for  damages  resulting  from  personal  Injuries.  The  plain  tiff » 
James  Vinson,  alleged  that  he  purcha.sed  a  ticket  for  transportation  over  de- 
fendant's road  from  Cairo,  111.,  to  GUbertsvllle,  Ky. ,  and  that  while  en- 
deavoring to  alight  from  the  defendant's  train  at  his  point  of  de.<«tlnation 
he  was  by  the  gross  negligence  of  defendant's  servants  thrown  violently 
against  the  inm  railing  in  front  of  the  phitfoini,  theivby  ivtH^ivlng  serious 
Injuries.  The  defendants  in  their  answer  deny  that  phiintlff's  injuries  were 
due  to  the  negligence  of  their  servants  in  charge  of  the  train,  and  alleged 
that  when  plaintiff  purchased  his  ticket  he  was  Inforni»'d  that  he  would  have 
to  travel  on  a  mixed  train  from  Paducah  to  (lillH^rtsville,  which  were  more 
dangert)us  to  travel  upon;  that  plaintiff's  Injury  was  received  at  a  time 
when  defendant's  agents  in  charge  of  their  train  weiv  exercising  the  highest 
degree  of  care  that  could  l)e  exercised  in  operating  tniins  of  that  character; 
and  they  also  rely  upon  a  plea  of  contributory  negligence.  Plaintiff  In  his 
reply  denies  that  defendants  were  exercising  the  highest  degree  of  care  la. 
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the  operation  of   the  mixed  train  on  which  he  was  traveling,  or  that  his  in- 
juries were  due  to  contributory  negligence  on  his  part. 

The  testimony  for  plaintiff  conduces  to  show  that  after  defendant's  train 
had  stopped  at  Gilb^rtsville  he  arose  from  his  seat  and  went  forward  to  the 
front  platform  of  the  car  on  which  he  was  traveling,  for  the  purpose  of 
alig^hting  therefrom,  and  that  the  train  unexpectedly  to  him  started  forward, 
and  then  suddenly  stopped,  which  resulted  in  a  violent  concussion  between 
the  passenger  coach  and  the  platform  on  which  he  was  standing  and  the 
freight  car  in  front  of  it,  which  threw  him  against  the  iron  railing  sur- 
rounding the  platform  with  great  violence,  thereby  inflicting  serious  injury. 
The  testimony  of  the  defendant  conduces  to  show  that  the  plaintiff  was  in- 
formetl  at  Cairo,  111,,  when  he  purchased  the  ticket  for  Gilbertsville,  that  if 
he  went  on  a  particular  train  it  would  be  necessary  for  him  to  travel  on  a 
freight  train  with  a  passenger  coach  attached  from  Paducah  to  Gilbertsville, 
in  order  to  reach  his  destination  on  that  day;  that  owing  to  the  great  num- 
ber of  ciirs  on  trains  of  this  character  they  -were  much  more  diflflcult  to 
handle  than  regular  passenger  trains;  that  when  defendant's  train  ap- 
proached its  destination,  inmiediately  after  the  conductor  had  announced 
the  name  of  the  station  of  Gilbertsville,  and  while  the  train  was  still  In  mo- 
tion, the  appellee  negligently  left  his  seat  and  walked  to  the  front  of  the 
coach  on  which  he  was  riding,  and  that  when  the  train  was  stopped  the 
necessary  and  unavoidable  concussion  of  the  car  in  which  he  was  riding 
with  the  freight  car  in  front  caused  him  to  loose  his  balance  and  fall  again.st 
the  iron  railing;  that  if  he  had  remained  in  his  seat  until  the  train  had 
stopped  he  would  have  escaped  injury. 

The  trial  resulted  in  a  verdict  and  judgment  for  plaintiflP,  and  defendant 
has  appealed.  The  principal  ground  relied  on  for  a  ivversal  is  that  the  trial 
court  erred  in  instruction  Xo.  3  given  to  the  jury,  and  in  refusing  instruc- 
tion U,  oflfered  by  the  defendant.  Instruction  No.  3  reads  as  follows:  "The 
court  further  Instructs  the  jury  that  when  plaintiff  went  on  board  defend- 
ant's train  to  go  to  Gilbertsville  It  was  then  the  high  duty  of  the  defendant 
company  for  its  said  cars  to  be- free  from  defects,  which  endangered  the  lives 
of  pajffiengers,  or  their  safety,  and  to  have  had  competent  men  on  board  to 
operate  and  manage  the  train,  and  for  the  siifety  of  the  passengers.  The  de- 
fendant company  was  bound  to  exercise  the  highest  degree  of  care  and  dili- 
gence in  the  management  and  operation  of  Its  train  in  tninsix)rtlng  plaintiff 
to  Gilbertsville  and  landing  him  safely  upon  the  dei)ot  platform  of  the  com- 
pany at  that  place.  But  the  court  further  Instructs  the  jury  that  the  de- 
fendant was  not  liable  for  casualties,  If  any,  which  human  sagacity  could 
not  foresee,  and  against  which  prudence  could  not  provide." 

There  Is  no  claim  in  plaintiff's  petition  of  any  defects  in  the  defendtint's 
cars  which  endangered  the  lives  or  safety  of  its  passengers,  or  that  they  did 
not  have  competent  men  on  botird  to  operate  and  manage  the  train.  No 
such  issues  as  these  were  made  either  by  the  pleadings  or  the  proof,  and  It  is 
one  of  the  fundiimental  rules  of  jury  trials  that  the  Instructions  should  Ije 
based  upon  the  Issues  raised  by  the  pleadings  and  supported  by  the  evidence, 
and  should  not  divert  the  attention  of  the  jury  to  questions  not  relied  on  by 
the  parties.  (En.  of  P.  &  L.,  volume  11,  page  158.)  This  instruction  was 
an   invitatlou   to  plaintiff's   counsel   to  discuss  questions   not   made   by  the 
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pleadings  op  raised  by  the  proof,  and  wa«,  therefore,  calculated  to  divert  the 
attention  of  the  jury  from  the  real  issues  in  the  case.  Travelers  take  the 
risks  incident  to  the  charact^^r  of  conveyance  which  they  select;  and  the 
party  furnishing  the  conveyance  is  only  required  to -adopt  the  care,  vigilance 
and  skill  necessary  to  the  nianagenient  of  the  particular  mode  of  transporta- 
tion. Mr.  Elliott  in  bis  work  on  llailroads,  volume  4,  i)age  1()2*J,  in  discussing 
this  question,  says:  "In  a  general  sense  it  may  lie  said  that  where  a  railroad 
company  carries  jmssengers  on  freight  or  mixed  trains,  it  must  exercise  the 
same  high  degree  of  care  for  the  sixfety  of  its  passengers  as  in  other  cases. 
But  we  do  not  me^in  that  its  duty  and  the  precaution  it  must  take  are  abso- 
lutely the  same  with  respect  to  the  operation  of  such  trains  as  with  respect 
to  regular  passenger  trains,  as  to  its  roadbed,  bridges,  tmd  the  like,  it  wuuld 
seem  that  the  duty  is  absolutely  the  same,  but  it  is  obvious  that  the  risk  is 
greater  in  riding  on  freight  trains;  that  the  same  appliances  can  not  lie 
used,  and  the  sjime  spetnl  and  companitive  freedom  from  sudden  jerks 
attained.  The  duty  of  the  company  is,  therefore,  modifled  by  the  necessary 
difference  lietween  fi-eight  and  p^issi^iiger  trains,  and  the  manner  in  which 
they  must  be  operated.  And  while  the  general  rule  that  the  highest  prac- 
ticable degree  of  care  must  be  exercised  holds  good,  the  nature  of  the  train 
and  the  difference  in  its  mode  of  operation  must  be  considered,  and  the  com- 
pany is  bound  to  exercise  only  the  highest  degree  of  care  that  is  usually  and 
practically  exercised  and  consistent  with  operation  of  trains  of  that  nature. 
fc50  a  passenger  riding  on  a  freight  or  mixed  train  must  be  deemed  to  assume 
all  the  inconveniences  and  risks  usual  and  reasonably  incident  to  travel 
upon  suclj  trains.  He  must  exercise  ordinary  and  reasonable  ciire  to  guard 
against  injuries  from  such  risks,  and  must  not  voluntarily  take  a  position 
where  he  is  likely  to  be  injureil  by  a  sudden  jerk  of  the  car  resulting  from 
taking  up  slack  In  the  ordinary  way,  or  the  like." 

The  doctrine  Is  also  supjxirted  by  Mr.  Hutchinson  in  his  work  on  Carriers, 
and  in  numerous  decisions  of  courts.  We  are,  therefore,  of  the  cpinion  that 
the  defendant  was  entltleii  to  an  instruction  on  this  point. 

For  reasons  indiwited  the  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistejit  with  this  opinion. 
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(Filed  May  27,  1SH)8— Xc^t  to  be  reported.) 

Xeglitrcnre— Fellow  ser>*ant— Pleading— Apix^llant,  a  laboivr  In  the  em- 
ploy of  appellee,  l)rc)Ught  this  aetion  to  recover  for  injuries  alleged  to  have 
been  received  ])y  the  in't^lif»<  nee  of  others  in  the  emplc.y  of  ai)iK«llee,  and  the 
court  adjutl^ed  .siid  i)etition  was  insufbcient  to  charge  «pi)ellnnt  for  Injuries 
caused  hy  a  fellow  servniit.  On  appeal,  Held— That  the  lower  court  prop- 
vrly  adjudged  said  petition  insullieitnt  ft:r  several  reasons  stat+^d  In  the 
opinion. 

Thos,  T.  Hiner  and  .1.  B.  Marcum  for  appellant. 

(i.  W.  Flei'nor  and  liiddell  «&  Kiddell  for  appelltv. 

Appeal  from  Bivathltt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Hear. 
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Appellant,  who  wfis  a  laborer  in  the  employ  of  appellee,  engageil  in  getting 
out  Raw  logs  from  the  forest,  was  Injiiivd,  he  claims,  by  the  negligence  of 
other  servants  of  appellee.  His  i)etition,  as  amended,  thus  states  the  negli- 
gence which  caused  his  injury:  "Defendant,  by  its  agents  and  employes, 
other  than  this  plaintiff,  recklessly,  carelessly  and  negligently,  without  re- 
ganl  to  the  danger  or  position  of  this  plaintiff,  started  wiid  logs  down  the 
hill,  and  although  plaintiff  tried  in  every  way  and  manner  to  avoid  said 
logs,  they  caught  him  and  mangled  and  mashed  his  arm,"  etc, 

A  demurrer  was  sustained  to  the  petition  as  amended,  and  the  plaintiff 
refused  to  plead  further,  whereupon  his  action  was  dismissed.  It  was  in- 
cumbent upon  the  plaintiff  to  st«t<^  his  cause  of  action  by  showing  not 
merely  that  he  was  injuretl  while  in  the  employ  and  service  of  his  master, 
hut  that  the  injury  was  becatiso  of  the  neglect  on  the  part  of  the  master,  or 
some  >Juperior  servant  standing  in  relation  to  the  master  and  other  servants 
as  a  vice  principal,  to  do  something  which  he  was  in  duty  bound  to  do.  It 
is  not  charged  that  the  master  was  not  careful  in  the  employment  of  plain- 
tiff's cola]x:;rers,  nor  that  they  were  not  (ordinarily  wireful  in  doing  their 
work.  He  does  not  charge  that  the  servants  of  the  master,  whose  acts  he 
descrilies  as  negligent,  and  which  he  says  caustnl  his  injury,  were  other  than 
his  fellow  servants  in  the  same  line  of  employment  with  him. 

Under  the  familiar  rule  of  pleading,  that  the  allegations  of  the  pleader 
must,  on  demurrer,  be  most  strongly  construed  against  him,  it  would  ap- 
pear that  the  negligent  servants  who  caused  plaintiff's  injury  were  his  fel- 
low servants.  This  was  a  risk  which,  under  all  the  cases  and  general 
doctrine,  plaintiff  himself  assumed,  and  for  which  his  master  was  not  liable. 

Consequently  the  demurrer  was  properly  sustained,  and  the  judgment  is 
affirmed. 


COMMONWEALTH,  v.  HOGAN,  McMGllROW  &  TIEKE  CO. 

(Filed  May  27,  1903— Not  to  be  reporttnl. ) 

Foreign  corpomtions— License— Constitutional  law— This  action  was  in- 
stitutetl  to  recover  the  penalty  under  section  571,  Kentucky  Statut;t»s,  from 
appellant,  a  cori)oration,  created  under  the  laws  of  Indiana  for  engaging  in 
business  in  this  State  without  giving  the  location  of  its  olTices  in  this  State 
and  the  name  of  an  officer  or  ag(»nt  thereat  upon  whom  process  may  l)e 
servetl.  In  its  answer  appellant  states  that  its  place  of  business  is  Aurora, 
Ind.,  and  that  the  only  business  it  does  is  to  stiul  a  salesman  in  this  State 
who  solicits  or<lers  for  shoes  of  their  manufacture  from  siimples  exhibited, 
and  that  such  orders  art»  subject  to  approval  at  its  place  of  business  in  In- 
diana. This  answer  was  adjudged  sulTicient  on  den»urrer  and  tht'  petition 
dlsmi.ssed.  On  appeal,  Held— That  sf»ction  571  of  Kentucky  Statutes  can 
not  be  applieil  to  app^^llee,  as  .same  is  a  violation  of  the  interstate  commerce 
law  pii.ssed  by  congress  muler  subsection  ii  of  section  S,  article  1,  Constitu- 
tion of  the  United  StJttes.  No  question  seems  to  be  more  llrinly  si'ttled  than 
that  of  a  manufacturer  of  grM>ds  which  are  unquestionably  subjects  (jf  com- 
merce, who  carries  on  his  business  of  manufacturing  in  one  State,  can  send 
his  agents  into  another  State  to  solicit  orders  for  the  product  of  the  manu- 
factory without  being  embarrassed  or  obstructed  by  heing  required  to  t.jike 
out  licenses,  establi.sh  resident  agencies,  or  file  certificates  by  the  hiws  of  the 
domestic  State. 


42      COMMONWEALTH  V.  HOGAN,  MO  MOBBOW  &  TIEKE  GO* 

D.  J.  Wood  and  X.  W.  Halstead  for  appellant. 

W.  B.  Stier  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  Commonwealth  of  Kentucky  against  ap- 
pellee, the  Hogan,  McMorrow  &  Tieke  Co. ,  a  corporation  organized  under 
the  laws  of  Indiana,  engaged  in  the  manufacture  and  sale  of  shoes  at  the 
city  of  Aurora,  Ind.,  to  recover  the  penalty  denounced  by  section  571  of  the 
statutes,  for  engaging  in  business  In  this  Stat<^,  without  giving  the  location 
of  its  offices  in  this  State,  and  the  name  of  an  officer  or  agent  thereat  upon 
whom  process  might  be  served.  The  petition  alleges  that  the  defendant  had 
unlawfully  carried  on  its  business  of  selling  and  delivering  shoes  to  Wilson 
&  Co.,  in  Bardstowu,  Nelson  county,  Kentucky,  without  having  complied 
with  the  provision  of  the  st^itute.  Summons  issued  on  this  petition  and  was 
served  on  Harvey  B.  Hobbs,  the  alleged  agent,  through  whom  the  sale  to 
Wilson  &  Co.  was  affected.  The  defendant  entered  its  special  apix^irance 
and  moved  to  quash  the  service  of  process  upon  Hobbs  upon  the  ground  that 
he  was  not  an  officer  or  agent  of  the  defendant  upon  whom  process  could  be 
served.  This  motion  was  overruled.  They  then  filed  answer,  in  which  they 
admit  that  they  are  a  foreign  corporation,  organized  under  the  laws  of  the 
State  of  Indiana,  engaginl  in  the  manufacture  and  sales  of  shoes  in  the  city 
of  Aurt)ra ;  but  allege  that  the  only  sales  or  business  ever  conducted  by  it  in 
Nelson  county,  Kentucky,  was  that  of  permitting  a  traveling  salesnuin  to 
solicit  and  forward  from  retail  merchants,  doing  business  in  Nelson  county, 
from  siimples  exhiliited  to  them,  orders  addressed  to  them  at  Aurt)ra,  or  its 
bntnch  house  in  the  city  of  Cincinnati,  Ohio,  for  shoes  so  manufactured  by 
them,  which  orders  were  subject  to  the  approval  of  the  company  at  its  place 
of  business  in  Aui-ora,  and  if  so  approved  were  filled  by  shipment  from  its 
factory  in  the  State  of  Indiana  to  Nelson  county,  Kentucky,  and  payment 
therefor  made  by  drafts,  check  or  remittance  directed  to  the  defendant,  and 
plead  that  this  was  not  the  character  of  business  contemplated  by  section 
571;  but  that  if  this  section  should  be  so  construed,  that  it  is  in  violation  of 
subsection  3  of  section  8,  article  1  of  the  Federal  Constitution,  wherein  con- 
gress is  given  the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States  and  with  the  Indian  trills;  that  the  acts,  sales 
and  deli  Veritas  of  goods  sued  for  were  interstate  commerce,  and  deny  plain- 
tiff's right  to  prosecute  this  action  by  reason  of  its  having  ceded  to  the  con- 
gress of  the  United  States  the  exclusive  right  to  control  and  regulate  such, 
business.  The  plaintiff  filed  a  general  demurrer  to  the  second  and  thinl 
pnragmphs  of  the  tinswer,  which  were  overruled,  and  declining  to  plead 
further,  their  action  was  dismissed.  Upon  this  apiK^al  thty  ask  the  reversal 
of  the  judgment. 

Subsection  3  of  section  8,  article  1  of  the  Constitution  of  the  Unitinl  States 
provides  that  "Congress  shall  have  ixjwer  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian  tribes." 

There  is  nothing  in  the  Fi(]**ral  C(  nstitution  which  pn)hibits  a  State  from 
proscribing  conditi-ins  on  which  for.  ign  corporations  may  tranwict  business 
within  Its  limits,  provided  these  rv.*strictions  do  not  extend  s.)  far  as  to  prohibit 
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w  recnilAte  commerce  between  the  States.    This  they  can  not  do,  for  by  the  ex  - 
press  terms  of  the  Constitution  of  the  United  States  quoted  supra  this  power- 
is  oonferred  exclusively  upon  Congress.    It  has  been  repeatedly  decided  by 
the  Supreme  Court  of  the  United  States  that  interstate  commerce  consists  of 
intercourse  and  traffic  between  the  citizens  or  inhabitants  of  different  States, 
and  includes  not  only  the  transportation  of  person  and  property  and  the 
naTigation  of  public  waters  for  that  purpose,  but  also  the  purchase,  sale  and 
exchange  of  commodities;  and  that  the  sole  power  to  prescribe  the  rules  by 
which  it  shall  be  governed  is  vested  in  congress.     (Bobbins  v.  Shelby  County 
Taxing  District,    lao  U.     S.,    488;    O'Neal    v.    Vermont,    144   U.    S.,    328; 
Adjson  Pipe  Co.  v.  United  States,  175  U.  S  ,  211.)    And  no  question  seems 
to  be  more  firmly  settled  than  that  a  manufacturer  of  g^oods,  which  are  un  - 
questionably  subjects  of  commerce,  who  carries  on  his  business  of  manufac  - 
turing  in  one  State,  can  send  his  agents  into  another  State  to  solicit  orders 
for  the  product  of  the  manufactory  without  bt»ing  embarrassed  or  obstructed 
by  being  required  to  take  out  licenses,  establish  resident  agencies,  or  fllo 
certificates  by  the  laws  of  the  domestic  Stiite.    This  subject  is  so  exhaus- 
tively treated  in  Bennan  v.  Titusvllle,  158  U.  S. ,  289,  as  to  render  citation 
of  further  authorities  unnecessary.     These  decisions  rest  upon   the  theory 
tliat  orders  taken  for  goods  by  traveling  salesmen  in  the  employ  of   foreign 
corporations  do  not  constitute  the  contract  Itself;  and  that  the  contract  haa 
existence  only  from  the  time  of  the  confirmation  of  the  order. 

In  our  opinion  the  trial  court  properly  overruled  plaintiff's  demurrer  ta 
defendant's  answer,  and  dismissed  his  petition. 
Judgment  affirmed. 


COMMONWEALTH  v.  HOBBS. 
(Filed  May  27,  1903— Not  to  be  reported. ) 
D.  J.  Wood  and  N.  W.  Halstead  for  appellant. 
W.  B.  Stier  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  Hobbs,  a  traveling  salesman,  was  sued  in  this  action  by  the^ 
Commonwealth  of  Kentuclty  to  recover  the  penalty  for  a  violation  of  section 
571  of  the  Kentucky  Statutes.  The  acts  connected  with  the  alleged  sale  are^ 
recited  in  the  opinion  this  day  delivered  in  the  case  of  the  Commonwealth  v. 
Hognn,  McMorrow  &  Tieke  Co.,  ante,  41,  and  the  conclusion  there  reached,. 
that  the  company  were  engaged  in  the  tranwiction  of  interstate  commerce  in 
the  act  in  question,  and  that  section  671  had  no  application  thereto,  renders  it 
unnecessary  to  recite  the  reasons  for  the  conclusion  retiched  in  that  opinion,. 
and  it  necessarily  follows  then f mm  that  the  appellee  hatl  not,  by  the  acts 
alleged,  subjected  himself  to  the  penalty  herein  sought  to  l)e  recovered. 

Judgment  affirmed. 
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TOWN  OF  GRAY80X  v.  BAGBY. 

(Filed  May  27,  li)03. ) 

Municipal  goveriiDient—Construction  of  statu te8— Constitutional  law — In- 
junction—Appellee was  arrested  under  a  charge  of  violating  an  ordinance  of 
appellant  town,  a  breach  of  the  peace,  and  taken  before  the  police  judge. 
Appellee  filed  his  affidavit,  swraring  him  off  the  bench.  W.,  who  was  desig- 
nated by  an  ordinance  as  provided  by  section  3711,  Kentucky  Statutes,  was 
called  in  to  preside.  Appellet*  applied  to  the  circuit  court  and  obtained  an 
injunction  on  the  ground  that  said  section  of  the  statutes  was  in  violation 
of  section  109  of  the  Constitution,  which  prohibits  the  exercise  of  any  judl- 
■cial  power  by  any  officer  except  those  named  in  the  Constitution,  and  that 
the  attempt  to  vest  W.  with  judicial  power  was  void.  Held— That  the  or- 
dinance did  not  violate  the  Constitution  by  attempting  to  create  a  court,  but 
only  authorizes,  in  the  emergencies  therein  named,  another  person  to  fill  the 
position  which  authorized  him  U^  exertiise  judicial  powers  in  thfe  particular 
cases.  Nor  was  apprllee  entitled  to  a  trial  before  the  county  judge  or  some 
justice  of  the  peace  of  the  county  under  section  112rt,  Kentucky  Statutes, 
as  section  3711  was  pa.«sed  after  section  113<>,  and  must  l)e  construed  as  re- 
pealing same  in  so  far  as  inconsist<»nt  therewith. 

Armstrong  &  Woods  for  appellant. 

Theobald  &  Theolwld  for  appt  llee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  was  arrested  by  the  legal  authorities  of  appellant,  charged 
'With  violating  an  ordinance,  a  breach  of  the  peace,  and  was  taken  before  the 
regular  police  judge.  Appellee  filed  his  affidavit,  swearing  him  off  the 
bench.  Samuel  Wylie,  who  had  been  designated  under  an  ordinance  of  the 
town,  as  provided  by  section  3711  of  the  Kentucky  Statutes,  to  preside  in  such 
cases,  was  called  in  to  preside.  The  appellee  objected  to  Wylie 's  presiding, 
for  the  reason,  as  he  claimed,  that  the  ordinance  designating  him  and  that 
p*irt  of  section  3711  of  the  Kentucky  Statutes  authorizinjr  such  an  ordinance 
were  unconstitutional,  and  he  filed  his  pi^tition  in  the  Carter  Circuit  Court, 
with  the  necessiiry  allegations,  and  asked  an  injunction  restraining  blm 
from  so  prt  siding.  The  parties  agreed  upon  the  facts  to  Ix^  submitted  to  the 
court,  and  the  lower  court  sustained  the  petition  of  appellee,  and  the  case  is 
here  on  appeal. 

The  jipij.'llant  is  a  town  cf  the  sixth  class.  The  only  question  necessary  to 
Ix^  decided  on  this  appeal  is  whether  section  3711  of  the  Kentucky  Statutes, 
or  that  pnrt  of  it.  to  wit,  "the  ])oard  of  trustees  .shall,  by  ordinance,  provide 
who  sliall  act  in  the  place  of  the  police  judge  when  he  is  absent,  or  when, 
from  any  cause,  he  can  not  preside,  or  when  he  is  sworn  off  the  bench,"  is 
valid.  The  apiH'llee  contend.'^  tliat  this  stotir,n  of  t lie  statute  is  not  void  If 
construed  to  mean  that  MJine  judicial  officer,  such  as  a  county  judge  or  jus- 
tice of  the  i>eace,  >h()uld  ])e  dt  sij»nated  to  act  in  lieu  of  a  ivgular  police  judge, 
and  refers  to  section  lOi)  and  other  sections  of  the  Constitution,  which  estab- 
lishes the  Court  of  Ai.pval.s,  circuit  court,  quarterly  courts,  justices' 
courts,  iKjlice  ccuirts  and  iliscal  ctuiris,  and  clain»s  these  provisions  of  the 
Constitution  are  imperative,  and  no  judicial  power  can  be  exercisinl  by  any 
officer  except   tliose  named   in   the  Constitution,  and   that  theie  is  no  provl- 
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slon  Testing  such  power  in  appellant,  and  it  had  no  authority  to  designate 
Wylie  as  such  judge,  he  not  being  a  judicial  officer  at  the  time. 

We  agree  with  appellee  that  no  courts  can  be  established  other  than  those 
named   in   the  Constitution,  for  section  135  of  the  Constitution  says:  "No 
courts,  save  those  provided  for  in  this  Constitution,  shall  be  established." 
Section  3711  of  the  statute,  does  not  undertake  to  est*kblish  any  ether  court ;  it 
is  to  be  the  same  police  court,  but  only  authorizes.  In  the  emergencies  therein 
named,  another  person  to  fill  the  position,  which  authorized  him  to  exercise 
judicial  powers  in  the  particular  cases.     Appellee  refers  to  the  case  in  22  Ky. 
Law  Rep.,  975,  where  Roberts  suetl  Hacknty  for  false  imprisonment.     Hack- 
ney was  chairman  of  the  board  of  trustees  of  London,  a  sixth  class. town, 
and  undertook,  under  authority  of  the  Criminal  Code,  section  32,  to  sum- 
mons witnesses   to   appear  before   him  to  ascertain   if  an  offense  had  been 
oomniitt«>d,  and  Roberts  was  one  of  the  witnesses  sumiuoned.    He  refused  to 
answer  questions,  and  Hackney  committed  him  to  jail  for  five  hours   for 
contempt.     The  court  in  the  case  referred  to  decided  that  Hackney  was  not 
a  magistrate,  and  had  no  such  power.     Prior  to  the  enactment  of  the  present 
law   many,  if  not  all,  of  the  charters  of  sixth  class  towns  authorized  and 
directed  the  chairman  of  the  board  of  trustees  to  act  in  place  of  the  police  judge 
in  case  of  his  absence  or  inability  to  pr;^side.     Hackney  made  the  mistake  in 
believing  such  power  existed  when  In  fact  the  present  law,  the  statute  above 
quoted,  was  in  force  at  the  time.    The  general  assembly  had  the  power 
under  the  present  Constitution  to  enact  the  statute  referred  to.     In  section 
152  of   the  Constitution  this  language  Is  foimd:  '* Vacancies  In  all  offices  for 
the  Stat-e  at  large  or  for  districts  larger  than  a  county  shall  be  filled  by  ap- 
pointment of  the  governor;  all  other  appointments  shall  be  made  as  may  be 
prvscriljed  by  law."     And  in  section  1(50  this  language  is  found:  '  OlTlcers  of 
towns  or  cities  shall  ix^  elected  by  the  qiuilified  voters  therein,  or  a'^jpointed 
by  the  local  authorities  theivof,  as  the  genenil  asst^mbly  may,  by  a  general 
Hw,  provide.     *    ♦    ♦    The  general  assembly  shall  prescril)e   the  <iuaUflca- 
tions  of  all  officers  of  towns  and  cities,  the  manner  In  and  causes  for  which 
they  may  be  removed  from  office,  and  how  vacancies  in  such  offices  may  be 
filled." 

The  general  assembly,  by  section  3(571,  provided  that  no  one  should  be 
eligible  to  hold  the  office  of  i)olice  judge  in  a  town  ct  the  sixth  chi.'^s  unless 
he  was  a  resident  and  voter  theivin,  and  had  ivsided  in  the  town  for  one 
year  next  preceding  the  date  of  his  election  or  appointment.  It  is  agreed 
that  Wylle  possessed  the  qualifiuitions  of  police  judge,  as  required  by  the 
statute,  but  appellee  contends  that  under  section  112(5  of  the  statute,  that 
when  he  filed  his  affidavit  taking  the  regular  judge  off  the  bench,  he  should 
have  the  right  to  take  It  to  another  court;  that  his  affidavit  Ipso  facto  took 
It  out  of  the  police  court  and  that  he  was  entitled  to  a  trial  before  the  county 
judge  or  some  justice  of  the  pe^ice  of  the  county.  We  can  not  agree  with 
him  in  this.  The  statute  he  refers  to  was  In  existence  long  l)efore  the  Ken- 
tucky Statutes  were  published  and  long  before  section  3711  was  enacted,  and 
if  there  is  any  conflict  Tx?tween  section  112(5  and  that  section,  which  it  is  not 
necetwaiy  to  decide,  the  last  act,  or  that  part  of  it  in  conflict  with  sectk.n 
1136,  would  repeal  the  former  law. 
We  conclude  that  the  Constitution  authorized  the  general  assembly  to 
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enact  section  3711,  and  that  the  board  of  trustees  of  appellant  had  the  power 
thereunder  to  pass  the  ordinance  under  which  they  designated  Wylie  to  take 
the  place  of  the  regular  imlice  judge,  and  he  had  the  legal  right  to  try  ap- 
I)ellee  on  the  charge,  and,  therefore,  the  lower  court  erred  in  granting  the 
injunction. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 


BOARD    OF    COUXCILMEN     OF    THE    CITY    OF    FRANKFORT    v. 
FRANKFORT  SAFETY  VAULT  AND  TRUST  CO. 

(Filed  May  27,  1903.) 

Municii)al  taxation— Pleading— Appellant  brought  this  action  to  recover 
of  appellee  city  taxes  for  the  year  189ii  on  1160,000  mort>gage  bonds  which  it 
alleges  that  appellee  hold  both  individually  and  as  trustee  for  certain  per- 
sons unknown  to  plaintiff.  A  demun*er  was  interposed  to  the  petition  and 
sustained  on  the  ground  that  under  section  3424,  Kentucky  Statutes,  the 
action  was  prematurely  brought,  as  the  collector  was  not  authorized  under 
said  section  to  make  a  return  of  no  property  found  until  the  expiration  of 
his  term  of  ofl3ce.  Held— That  said  demurrer  was  improperly  sustained  on 
the  ground  stated  as  said  section  does  not  invalidate  a  return  of  no  property 
found  by  the  collector  before  the  expiration  of  his  term  of  office,  but  the 
petition  was  defective  for  other  reasons.  It  does  not  state  who  owned  the 
mortgage  or  any  bond  or  bonds  secured  thereby,  and  there  is  no  allegation 
that  the  owners  of  them  had  failed  to  pay  the  taxes  thereon,  and  it  must  be 
presumed,  without  an  allegation  to  the  contrary,  that  the  citizen  has  com- 
plied with  his  duty  in  the  payment  of  his  taxes.  The  appellee  trust  com- 
pany may  have  held  them  for  others,  but  it  must  be  presumed  that  the 
owners  have  paid  the  taxes.  If  the  trust  company  owned  the  lx)nds,  or  any 
part  thereof,  tten  it  is  not  liable  under  an  assessment  made  by  the  city 
assessor  or  tax  collector.  It  is  presumed  to  have  been  assessed  under  sections 
4077  and  4078,  Kentucky  Statutes  by  the  State  Board  of  Valuation  and 
Assessment. 

Ira  Julian,  W.  H.  Julian,  John  W.  Ray  and  T.  H.  Crockett  for  appellant. 

T.  L.  Edelen  for  Frankfort  S.  V.  and  T.  Co. 

J.  B.  Lindsey  for  F.  &  C.  Ry.  Co. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  brought  by  appellant  against  the  appellees  to  recover  taxes 
upon  $160,000  mortgage  bonds.  The  language  of  the  petition,  so  far  as  is 
necessiiry  to  quote,  is  as  follows:  "The  plaintiflf  says  the  Frankfort  Safety 
Vault  and  Trust  Co.,  both  individually  and  as  trustee  for  certain  persons 
now  unknown  to  plaintiff,  is  indebted  to  the  city  of  Frankfort  in  the  sum  of 
f  ],320  city  taxes  for  the  year  18SI9  and  interest  from  August  1,  1899,  until 
piid.  The  said  indebtedness  arose  as  follows:  On  the  10th  day  of  Januai-y, 
lS9i),  said  company,  as  trustee  for  certain  persons  now  unknown  to  plaintiff, 
held,  owned  and  controlled  in  the  city  of  Frankfort  property  situated  In  said 
city  of  the  value  of  $160,000  subject  to  tiixatlon  for  purposes  of  said  city. 
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-which  property  has  been  legally  and  regularly  assessed  as  of  January  10, 
18S>9,  for  taxation  under  ad  valorem  levies  of  said  city  for  the  year  1899.  Said 
property  consisted  of  one  certain  mortgage  executed  in  trust  by  the  Frank- 
fort &  Cincinnati  Ry.  Co.  to  the  Frankfort  Safety  Vault  and  Trust  Co. , 
dated  Decemljer  2,  1898,  and  bonds  and  other  obligations  secured  thereby." 

The  appellant  made  other  allegations,  to  the  effect  that  the  city  assessor 
had  failed  to  assess  this  property  and  that  the  tax  collector  had  reported  the 
property  for  taxation  to  the  city  clerk,  and  that  the  council  of  the  city  had 
reported  the  matter  of  assessment  to  the  finance  committee,  which  commit- 
tee, aft-er  investigation  thereof,  after  notice  to  the  Frankfort  Safety  Vault 
<and  Trust  Co. ,  recommended  to  the  council  that  the  list  report-ed  by  the  tax 
-collector  be  confirmed,  and  that  the  council  at  a  regular  meeting  confirmed 
the  assessment  and  the  a8s?ssment  was  duly  certified  by  the  city  clerk  to  the 
tax  collector  for  collection ;  that  he  made  an  effort  to  collect  it,  but  could 
not  find  any  property  upon  which  to  make  a  levy;  that  he  tendered  a  tax 
receipt  for  same  and  demanded  payment  which  was  refus^^d,  and  the  collector 
made  a  return,  in  J^ubstance,  of  no  property  found,  and  on  the  24th  day  of 
July,  1899,  this  action  was  filed. 

The  appellees  demurred  to  the  petition  and  the  special  judge  agreed  on  to 
try  the  demurrer  sustained  it  for  the  reason,  in  his  opinion,  the  action  was 
prematurely  brought,  and  In  his  opinion  stated  that  the  statute  seemed  to 
contemplate  that  the  collector  shall  not  make  a  return  of  ** no  property" 
until  the  expiration  of  his  term  of  office.  We  are  inclined  to  the  opinion 
that  the  lower  court  was  mistaken  In  Its  construction  of  the  statutes. 

Section  ^424  of  the  Kentucky  Statutes  says;  "After  the  collector  shall 
make  his  return  of  no  property  found  as  to  any  unpaid  taxes,  it  shall  be 
lawful  for  the  city  to  institute  proceedings  by  petition,  in  any  court  having 
jurisdiction  thereof,  against  such  delinquent  taxpayer  for  the  satisfaction  of 
such  taxes."    *    •    ♦ 

As  will  be  seen  there  is  nothing  In  this  section  limiting  the  time  of  hla 
making  a  return  of  no  property  found  until  his  term  of  office  expires,  and 
such  a  construction  would  1x3  unreasonable.  To  so  construe  It  would  give 
delinquent  taxpayers  every  opportunity  to  dispose  of  or  get  out  of  the  reach 
of  taxgatherers  and  courts  all  the  property  subject  to  taxation.  The  two 
preceding  sections  of  the  statute  have  reference  to  and  deal  with  settlements 
with  the  collector  and  his  sureties.  Section  8422  provides  that  the  collector 
in  all  cases  in  which  he  shall  be  unable  to  find  property  to  pay  the  taxes,  he 
shall  make  a  return  at  the  end  of  his  official  term  of  no  property  found,  and 
if  this  be  true,  then  he  shall  receive  credit  for  sajue  in  his  settlement  with 
the  council.  Section  8423  says  If  the  collector  falls  to  collect  all  taxes,  and  to 
return,  In  substance,  no  property  found  on  those  he  falls  to  collect,  then  his 
sureties  shall  be  liable  on  his  bond  to  the  city  for  the  amount  of  such  tax. 
From  a  careful  reading  of  the  last  two  sections  it  is  evident  that  they  have 
no  application  to  the  time  when  the  city  may  institute  proceedings  against 
delinquent  taxpayers  for  the  collection  of  taxes.  The  court  is  of  the  opinion 
that  under  the  authority  of  23  Ky.  Law  Rep. ,  908,  the  lower  court  should 
have  sustained  the  demurrer  for  the  reasons  in  that  opinion  given. 

The  petition  does  not  state  who  owned  the  mortgage  or  any  bond  or  bonds 
secured  thereby,  and  there  is  no  allegation   that  the  owners  of  them  had 
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failed  to  pay  the  taxes  thereon,  and  it  must  be  presumed,  without  an  allega- 
tion  to  the  contrary,  that  the  citizen  has  complied  with  his  duty  in  the  pay- 
ment of  his  tiixes.  The  appellee  trust  company  may  hav«  held  them  for 
others,  but  it  must  be  presumed  that  the  owners  have  paid  the  taxes.  If  the 
trust  company  owned  the  bonds,  or  any  part  thereof,  then  it  is  not  liable 
under  an  assts^iment  nuvde  by  the  city  assessor  or  tax  collector.  It  is  pre- 
sumed to  have  been  assessed  under  sections  4078  and  4077  by  the  auditor, 
treasurer  and  secretary  of  fct*\t-e. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


HENSLEY  V.  COMMONWEALTH. 
(Filed  May  27,  1903— Not  to  be  ivportetl. ) 

Criminal  law— Continuance*— On  March '15,  1903,  appellant  shot  and  killed 
S.,  and  four  days  later  was  indicttni,  and  on  the  same  day  was  brought  out 
of  jail  and  his  trial  entered  into,  and  on  the  following  day  a  verdict  and 
judgm(?nt  of  conviction  was  entered,  from  which  this  appeal  is  prosecuted. 
It  is  assigned  as  error  that  the  court  refused  to  grant  a  continuance  of  the 
case  on  tfie  affidavit  of  his  attorney,  and  appellant  showing  a  lack  of  oppor- 
tunity on  the  part  of  his  attorney  to  prepare  the  case,  and  the  lack  of  time 
to  procure  the  attendance  of  witnesses  material  to  the  defense,  Held— That 
the  court  erred  to  the  prejudice  of  appellant  in  refusing  to  grant  the  contin- 
uance as  appellant  was  deprived  of  a  treasonable  opportunity  to  pivpare  his 
defense. 

2.  Jury— It  was  also  error  to  keep  the  jury  at  the  house  of  an  uncle  of  the 
deceased. 

O.  H.  Pollard  for  appellant. 

C.  J.  Pmtt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of. the  court  by  Judge  Nunn. 

On  Sunday,  March  15,  1903,  the  appt»llant  shot  and  killed  Bud  Spict»r. 
Four  days  lat*^r,  to  wit,  March  19,  he  was  indicted,  and  on  the  stime  day  was" 
brought  out  of  jail  and  his  trial  entered  into,  over  his  protest,  and  on  the 
next  morning,  March  20,  a  verdict  was  returned  by  the  jury  finding  him 
guilty  and  fixing  his  punishnunt  ^it  sixtwn  years'  confinement  in  the  peni- 
tentiary, and  at  once  the  court  pronounced  judgment  upon  the  verdict.  The 
appellant  then  filed  his  motion  and  grounds  for  a  m  w  trial,  and  moved  the 
court  to  set  aside  the  vertlict  and  judgment,  which  motion  the  court  over- 
ruled. The  susbtance  of  the  rtvisons  filed  for  a  new  trial  are  as  follows: 
Because  the  court  ivfused  to  grant  him  a  continuance  and  forcwl  him  into  a 
trial  on  the  (Uiy  the  indictnu-'nt  was  found,  and  In  the  absence  of  all  his 
wltne.s.ses;  ]:>ecause  the  defendant  did  not  have  time  or  opportunity  to  pre- 
pare his  defense  or  t<i  invostigate  and  ascertain  what  evidence  material  to  his 
defense  was  in  reach ;  beciiuse  defendant's  counsel  had  no  oppt)rtunity  or  time 
to  consult  with  the  witnesses  or  to  make  any  prepanition  for  defense  before 
his  trial  was  begun,  or  even  to  ascertain  appelUmt's version  of  the  difficulty; 
because  the  jury  who  tried  the  case  was  taken  by  the  officer  who  had  charge 
of  the  jury  to  the  home  of  Bryant  Spicer,  an  uncle  of  the  deceased,  and  was- 
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then?  fed,  lodged  and  housed  both  before  and  after  the  case  was  finally  sub- 
mitted to  them. 

Courts  are  to  be  commended  for  giving  parties  speedy  trials;  but  the  courts 
should  be  careful  to  see  that  both  the  prosecution  and  the  defense  should 
have  reasonable  opportunity  and  time  in  which  to  investigate  and  prepare 
for  the  prosecution  and  defense. 

In  the  case  appellant's  counsel  filed  the  following  affidavit  in  support  of 
the  motion  for  a  continuance:  **The  affiant,  O.  H.  Pollard,  says  he  was  em- 
ployed to  defend  the  defendant,  John  Hensley,  after  dinner  yesterday;  that- 
at  the  time  he  accepted  said  employment  he  was  not  aware  that  there  would 
be  an  effort  to  try  this  case  at  the  present  term ;  that  he  knew  that  quite  a 
number  of  important  civil  cases  had  been  set  down  for  trial  on  to-day  by- 
special  agreement,  and  that  he  was  engaged  as  counsel  in  at  least  one  half 
dozen  of  said  cases,  one  of  which  was  a  damage  suit  involving  15, 000,  and 
another  damage  suit  involving  |lo,000;  that  with  the  expectation  and  under- 
standing that  they  were  to  be  tried,  witnesses  and  attorneys  were  expected 
from  different  counties;  one  of  said  witnesses  living  in  New  York  State, 
and  one  of  Haid  counsel  living  in  Ashland,  Ky.,  and  supposing  that  under 
these  circumstances  said  ctiuses  would  have  precedence  on  the  docket,  and 
little  dreaming  or  supposing  that  an  effort  would  be  made  to  have  a  trial  of 
this  indictment  at  this  term,  he  accepteil  said  employment.  He  had  a  pro- 
fetfsional  engagement  to  be  at  the  Powell  Circuit  Court  at  Stanton,  Ky. ,  on 
to-morrow,  and  that  he  is  bound  to  keep  such  engagement;  that  he  has  not 
conversed  with  any  witnesses  for  the  defense  nor  had  an  opportunity  to  see 
any  witnesses,  and  has  made  no  pr;^paration  for  this  trial,  save  having  sub- 
poenas placed  in  the  hands  of  the  sheriff  to  .secure  the  attendance  of  wit- 
nesses. He  says  it  is  impossible  for  him  to  properly  present  and  prepare  the 
defense  of  the  defendant  at  this  term  since  he  can  not  l)e  present  on  to-mor> 
row  or  next  day,  owing  to  his  aforesaid  previous  proftssional  engagements, 
and  this  court  expires  by  limitation  on  day  after  to-morrow;  that  he  can  not 
intelligently  present  a  defense  on  to-day  if  defendant's  witnesses  were  all 
present.  In  the  limited  time  he  has  in  this  court  he  could  scarcely  ascertain 
the  facts  within  the  knowledge  of  the  witnesses;  that  it  is  now  11  o'clock, 
and  if  this  trial  is  to  proceed  he  will  either  Ixj  foroe<l  to  retire*  now  or  before 
it  is  finally  submlttetl  to  the  jury,  since  his  engagements  will  not  permit 
him  to  remain  after  to-day.  He  says  he  would  not  have  accepted  employ- 
ment in  this  case  had  he  kuown  that  it  would  conflict  with  his  other  engage- 
ments, and  that  owing  to  the  foregoing  circumstances  he  finds  himself  in  this 
embarraasing  position.  He  does  not  believe  it  possible  for  the  defendant  to 
have  his  case  presented  at  this  term  under  the  circumstances;  that  he  has 
not  had  time  even  to  acquaint  himself  with  the  defendant's  version  of  the 
dlflSculty." 
This  affidavit  was  sworn  to  March  19,  1903. 

The  appellant  filed  an  affidavit  to  the  same  effect  and  giving  the  name  of 
absent  witnesses,  and  what  he  expected  to  prove  by  them,  and  in  addition 
stated  tliat  just  prior  to  the  difficulty  that  there  was  a  conspiracy  formed  by 
the  deceased  with  two  of  the  prosecuting  witnesses  in  a  nxnn  at  the  house  of 
one  Tharp  to  take  the  life  of  this  appellant.  He  named  two  of  the  persons 
present,  or  that  he  understood  to  be  present,  and  stated  that  there  were 
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others  there  whose  names  he  had  not  Ijeen  able,  and  had  had  no  opportunity, 
to  ascertain,  and  that  if  given  an  opportunity  he  could  find  out  the  names 
of  these  persons,  and  be  aljle  to  prove  that  the  conspiracy  was  actually 
formetl. 

It  was  said  in  the  case  of  Wells  v.  Commonwealth,  12  Ky.  Law  Rep. ,  113 : 
*'It  is  true  one  accuseil  of  crime  may  be  tried  at  the  term  of  oourt  when  the 
indictment  is  found ;  but  it  has  always  been  the  practice,  and  it  is  one  in 
the  interest  of  justice  and  fair;ne8S,  to  then  exercise  greater  liberality  toward 
a  party  who  asks  a  continuance  than  at  any  subsequent  term  of  court,  when 
he  has  certainly  had  ample  opportunity  to  prepare  for  trial." 

This  language  was  used  by  the  court  in  a  case  where  the  offense  was  com- 
mitted on  the  ()th  of  April,  1890.  He  was  indicted  on  the  14th  and  the  case  set 
for  trial  on  the  l»th. 

The  case  of  Brooks  v.  Commonwealth,  100  Ky.,  196,  was  where  Brooks 
killed  Gus  McKenzle  on  the  1st  day  of  the  June  term  of  the  Morgan  Circuit 
Court.  The  next  day,  the  2d  day  of  the  term,  he  was  indicted,  and  was 
brought  out  of  jiiil  and  two  members  of  the  bar  appointed  to  defend  him, 
and  the  case  set  for  trial  on  the  4th  day  of  the  term,  and  on  that  day  Brooks 
made  affidavit  stating  that  he  had  not  had  time  to  prepare  his  defense,  and 
asked  for  a  continuance  until  the  next  term  of  the  court  to  enable  him  to 
prepare  for  trial.  He  did  not  name  any  witnesses  in  his  affidavit,  but  stated 
that  he  had  acted  in  self-defense,  but  could  not  then  know  nor  had  he  had 
opportunity  to  ascertain  by  whom  he  could  prove  these  facts.  Both  of  his 
attorneys  made  statements  in  support  of  the  ii^otionfor  a  continuance,  show- 
ing that  they  had  neither  sufficient  time  nor  opportunity  to  make  suitable 
preparation  for  the  defense,  and  they  thought  it  impossible  to  obtain  a  fair 
and  impartial  trial  for  the  defendant  at  that  term  of  the  court,  a)id  that 
'they  could  not  do  the  defendant  justice  in  his  defense  if  forced  to  try  it  at 
that  term.  The  court  overruled  the  motion  for  the  continuance,  and  on  ap- 
peal in  this  case  the  court  said:  "It  can  hardly  be  said  that  the  facts  upon 
which  the  motion  for  a  continuance  in  this  case  was  based,  as  set  forth  in 
the  affidavit  of  the  appellant  and  the  statements  of  .his  counsel,  were  tech- 
nically legal  grojiinds  for  a  continuance.  At  the  same  time  they  were  of  such 
character  as  would  have  warranted  action  by  the  lower  court  upon  the  mo- 
tion favorable  to  the  appellant  in  the  exercise  of  a  sound  discretion  conferred 
by  the  law.  Section  185  of  the  Criminal  Code  provides  that  if  the  defendant 
is  in  custody  or  on  bail  when  the  indictment  is  found  'the  trial  may  take 
place  at  the  same  term  of  the  court,  at  a  time  to  be  fixed  by  the  court,*  In 
every  prosecution,  before  a  trial  can  be  lawfully  had,  the  defendant  must  be 
*  before  the  court'  ifi  some  way  or  by  some  process,  usually  before  the  com- 
mencement of  the  term  of  court  at  which  it  is  proposed  the  trial  shall  be  had 
(Criminal  Code,  section  187);  but  the  condition  provided  for  by  the  section 
quotetl  is  where  a  defendant  is  'before  the  court'  on  some  charge  before  or 
at  the  time  'the  indictment  is  found.'  And  the  object  of  these  piH)visions  is 
to  secui*e  as  speetly  a  trial  in  all  ca.s<^s  as  may  Ije  consistent  with  the  allow- 
ance of  reasonable  time  for  prepiinition,  l3oth  for  the  Commonwealth  and  for 
the  accu.sed. ' ' 

The  court,  aft*»r  ac(iuitting  the  trial  court  of  any  impi-oper  motive  in  over- 
ruling the  motion  for  a  continuance,  used  this  language:  "We  are  of  opinion 
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4hat  he  or  his  counsel,  who  were  officers  of  the  trial  court  and  had  under« 
taken  the  burden  of  defending  the  accused  in  obedience  to  its  order,  and 
whose  statements  oug^ht  to  have  had  great  weight  with  the  court  upon  the 
tjuestion  of  continuance,  did  not  have  sufficient  time  to  prepare,  and  in  fact 
that  they  could  not  have  made  the  proper  preparation  for  the  trial  of  the 
-case  at  the  June  term  of  the  court.  In  this  view  of  the  case  the  continuance 
-asked  for  ought  to  have  been  granted  by  the  trial  court. " 

The  Brooks  case,  and  the  case  at  bar,  are  very  similar.  According  to  the 
statements  of  the  appellant  and  his  counsel  he  did  not  have  reasonable  time 
within  which  to  make  the  proper  preparation  and  investigation  for  his  de- 
fense, and  in  addition  to  the  affidavits  of  the  defendant  and  his  counsel  the 
leoord  in  the  oase  is  evidence  of  that  fact.  One  evidence  of  it,  one  Sylvester 
Tharp,  the  most  important  witness  for  the  defense,  was  permitted  to  be 
fnx)8s-ezamined  by  the  Commonwealth's  attorney,  without  objection,  and  on 
'Cross-examination  Tharp  said:  "I  don't  know  how  many  times  I  have  been 
indicied.  I  have  been  indicted  a  number  of  times  for  selling  whisky.  I 
^was  indicted  for  murder,  charged  with  killing  Pearl  Strong,  in  this  court 
and  was  acquitted.  I  have  been  indicted  a  good  many  times.  I  was  en- 
gaged in  selling  whisky  at  the  time  defendant  shot  Spicer.  I  have  also  been 
indicted  in  this  court  for  hog  stealing,  but  was  acquitted."  Our  Code  pro- 
vides (section  697)  that  a  witness  may  not  be  impeached  by  evidence  of  par- 
ticular wrongful  acts  except  that  it  may  be  shown  by  the  examination  of  a 
witness  or  reoord  of  a  judgment  that  he  has  been  convicted  of  a  felony.  It 
follows  that  the  evidence  quoted  was  incompetent,  and  that  course  of  exam- 
ination should  not  have  been  i)ermitted.  This  question  has  been  repeatedly 
beforothisooart.  (5  J.  J.  M.,  6S3;  18 B.  M.,  214;  7  Bush,  137;  97  Ky.,  184;  19 
Xy.  Law  Rep.,  1801,  1778;  21  Ky.  Law  Rep.,  642;  22  Ky.  Law  Rep.,  1643.) 

From  this  record  it  appears  that  the  jury  while  kept  in  confinement  during 
the  reoeeses  of  the  trial  were  kept  at  the  house  of  Bryant  Spicer,  an  uncle  of 
the  deceased.  Bud  Spicer.  There  is  nothing  appearing  in  the  record  show- 
ing any  improper  oonduot  on  the  part  of  Spicer,  or  the  person  having  the 
jaiy  in  charge,  or  any  of  the  jurors  while  at  Spioer's  house.  The  officers  in 
charge  stated  that  they  were  taken  there  at  the  request  of  some  of  the  jurors, 
who  stated  that  they  were  expected  there,  and  had  made  arrangements  to 
spend  the  night  at  that  place.  This  ought  not  to  have  been  permitted. 
There  is  a  possibility  that  their  presence  in  the  house  of  the  uncle  of  the  de- 
ceased might  have  had  some  influence  upon  the  minds  of  the  jurors  to  in- 
dnce  them  to  avenge  the  death  of  the  nephew  of  their  host.  As  this  case  will 
have  to  be  tried  again,  we  purposely  refrain  from  commenting  upon  the  evi- 
dence, and  reverse  the  case  for  the  reason  of  the  abuse  of  the  discretion  of 
the  lower  oourt  in  refusing  to  grant  a  continuance. 

Wherefore,  the  case  is  reversed  and  the  cause  remanded,  with  directions  to 
gniDt  appellant  a  new  trial  and  for  further  proceedings  consistent  with  thia 
opinion. 
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COMMONWEALTH,  BY,  &c.  v.  GRAY'S  TRUSTEE. 

(Filed  May  27,  1908.) 

Taxation— Educational  Institution— CoftBtitutional  law— G.,  by  her  will,, 
devised  the  residuum  of  her  estnte  in  trust,  the  interest  to  be  applied  annually 
to  the  schooling  of  four  poor  children  to  be  selected  by  the  trustee.  The 
question  involved  on  this  appeal  is  the  right  to  tax  said  bequest.  It  is 
claimed  on  behalf  of  the  trustee  that  said  fund  is  exempt  under  section  170 
ol  the  Constitution,  which  provides  that  there  shall  be  exempt  from  taxa- 
tion *  •  ♦  institutions  of  education  not  used  or  employed  for  gain  by  any 
person  or  corporation  and  the  income  of  which  is  devoted  solely  to  the  cause 
of  education.  Held— That  said  fund  is  exempt  from  taxation  under  said 
section.  It  is  not  a  complete  definition  to  define  "institution"  as  simply  a 
building  or  a  plant,  or  a  body  corporate.  It  may  be  all  these,  but  more 
broadly  speaking,  it  is  that  which  is  set  up,  provided,  ordained,  established 
or  set  apart  for  a  particular  end,  especially  of  a  public  character  or  affecting^ 
the  community*  So  when  money  or  other  property  is  set  apart,  the  exclu- 
give  use  and  income  of  which  is  to  be  applied  to  the  cause  of  education  or 
pedagogy,  the  property  impressed  with  that  character  becomes  an  institution 
without  regard  to  the  particular  form  of  its  Investment. 

Wm.  W.  Spalding  for  appellants. 

W.  J.  Lisle  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rtar. 

Jennie  (Jane)  Gray,  of  the  county  of  Boyle,  devised  the  residuum  of  her  es- 
tate, after  certain  specific  l)eque8ts,  in  trust,  the  interest  to  be  applied  an- 
nually to  the  schooling  of  four  poor  children  to  be  selected  by  the  trustee. 
The  fund  was  not  a  large  one,  probably  f5,000  or  K5,000  In  the  aggregate. 
Since  her  death  in  1858  it  has  been  applied  as  directed.  The  trustee  invested 
all  but  a  1 1,000  of  it  in  national  l)ank  stock.  This  proceeding  was  Instituted 
by  the  auditor's  agent  to  require  the  listing  of  this  fund  for  taxation  for  all 
the  years  since  1885,  and  for  the  penalties  provided  by  statute  for  failure  to 
list  property  by  the  person  chargeable  with  that  duty.  The  county  court  re- 
quired the  property  to  be  listed.  The  circuit  court  reversed  that  judgment^ 
and  the  matter  is  here  on  appeal  for  review. 

Section  170  of  the  Constitution  provides  that  "there  shall  be  exempt  from 
taxation  •  *  *  institutions  of  education  not  used  or  employed  for  gain  by 
any  person  or  corporation,  and  the  income  of  which  is  devoted  solely  to  the 
oause  of  education. ' ' 

If  this  fund  is  exempted  from  taxation  it  Is  because  it  is  Included  In  the 
provision  above  quoted.  But  appellant  contends  that  it  is  not  so  embraced  ; 
that  it  has  been  set  apart  and  perpetually  dedicated  to  the  sole  cause  of  edu- 
cation, without  gain  to  any  person,  is  not  questioned.  This  court  had  occa- 
sion to  consider  and  construe  the  meaning  of  the  word  "institution,"  as- 
used  In  the  above  section  In  the  case  of  Trustees  of  Kentucky  Female  Orphan 
School  v.  City  of  Louisville,  100  Ky.,  40.  It  was  argued  in  that  case  for  the 
city,  claiming  the  right  to  tax  certain  property  in  which  the  endowment- 
fund  of  the  orphan  school  had  been  investe<l,  that  the  word  institution  refers, 
alone  to  the  buildings  and  grounds  used  by  the  schools  as  a  place  employed 
for  the  purpose  of  accommodating  the  pupils^and  teachers.    The  court,  how- 
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^Tor,  rejected  this  narrow  congtniction,  and  found  that  word  embraced  no^ 
•alone  the  buildings  and  grounds  so  used,  but  that  it  included  the  endow* 
ment  and  other  funds  of  the  school  or  corporation  which  were  dedicated 
solely  to  the  cause  of  education.    What  the  convention  which  framed  the 
Constitution  evidently  had  in  mind  was  to  exempt  from  taxation  all  prop- 
erty that  was  dedicated  solely  to  the  cause  of  education,  and  not  used  or 
employed  for  gain  by  any  person  or  corporation,  whether  that  property  waa 
l)nildings  or  money,  or  owned  by  natural  or  artificial  persons.     Buildings 
alone  and  the  grounds  upon  which  they  stand  are  not  adequate  to  provide 
«dacation ;   in  addition  money   must  be  used,  to  employ  teachers,  provide 
text-books,  etc.     Indeed  the  buildings,  so  far  as  ownership  by  the  educator 
is  concerned,  could  be  dispensed  with,  but  not  the  other  means.    Nor  can  we 
helieve  that  it  was  the  purpose  of  the  convention  to  require  those  dedicating 
their  property  to  this  unselfish  mode  of  education  to  use  it  in  connection 
with  real  estate  likewise  owned  and  used  before  the  exemption  should  applyi 
It  is  not  a  complete  definition  to  define  'institution"  as  simply  a  building 
^r  a  plant,  or  a  body -corporate.    It  may  be  all  of  these ;  but,  more  broadly 
speaking,  it  is  that  which  is  set  up,  provided,  ordained,  established,  or  set 
apart  for  a  particular  end,  especially  of  a  public  character  or  affecting  the 
community.    So  when  money  or  other  property   is  set  apart,  the  exclusive 
xiae  and  income  of  which  is  to  be  applied  to  the  cause  of  education,  or  peda- 
4rogy,  the  property  impressed  with   that  character  becomes  an  institution 
without  regard  to  the  iiartlcular  form  of  its  investment.    When  the  dedicator 
In  his  munifioenoe  sets  apart  property  or  a  fund  to  this  end,  the  people  in  a 
kindred  spirit  have  declared  by  their  organic  law  that  such  property,  when 
-SO  used  without  gain  or  profit  to  the  giver  or  owner,  shall  be  exempt  from 
taxation. 
It  follows  that  the  judgment  of  the  circuit  court  should  be  affirmed. 


CAMPBELL  V.  CAMBPELL,  &c. 

(Filed  May  27,  1903.) 

Divoree  and  alimony— After  a  divorce  iias  been  granted  a  wife  from  a  hus- 
^taand  in  an  action  In  which  she  did  not  ask  for  alimony,  she  can  not,  in  a 
snbsequent  suit,  recover  alimony,  as  section  2122,  Kentucky  Statutes,  evi- 
dently means  that  alimony  can  only  be  allowed  in  the  action  in  which  the 
divorce  is  granted. 

R.  B.  Flatt  for  appellant. 

N.  P.  Moss  for  appellees. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'llear. 

Appellant,  Alice  Campl)ell,  and  api^ellee,  B.  B.  Campbell,  were  huslmnd 
and  wife.  She  sued  for  and  obtained  an  absolute  divorce  from  him  on  stat- 
utory and  canonical  grounds.  In  her  suit  she  neither  asked  for  nor  was 
IRwnted  alimony.  At  a  suljsequent  term  of  the  court  she  brought  this  suit 
Against  her  divorced  husband  (who  had  become  a  nonresident),  and  against 
his  vendee,  to  whom  he  had  conveyed  qprtain  lands  in  this  State,  seeking  to 
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Bet  aside  the  conveyance  and  subject  the  land  to  the  payment  of  alimony  in- 
this  suit,  on  the  ground  that  the'  conveyance  by  the  husband  was  fraudulent^ 
and  colluslvely  made  with  his  codefendant  to  defeat  appellant's  claim.  Tbe 
question  here  for  decision  is,  can  the  divorced  wife  maintain  a  separate  suit 
for  alimony  against  her  former  husband  in  an  independent  action  be^un 
after  the  decree  of  divorce  y 

While  marriage  is  more  than  a  civil  contract  in  certain  of  its  aspects,  so 
far  as  the  property  rights  of  the  parties  are  concerned  they  are  governed. 
Blther  by  the  express  contract  of  the  marriage  settlement,  or  by  the  implied 
contract  imposed  by  law.  In  the  latter  is  involved  the  moral  and  legal  ob- 
ligation of  the  husband  to  support  his  wife.  This  undertaking  is  necessarily 
mutual  to  a  certain  extent,  for  the  correlative  duty  of  the  wife  is  to  main- 
tain that  relation  on  her  part,  in  chastity  and  in  good  faith.  She  is  ab- 
solved, at  her  election,  from  her  marital  obligation  by  his  breach  of  the 
marriage  duties  particularized  by  the  statute.  But  she  is  not  bound  to  pur- 
sue that  course.  If  she  elects  to  do  so,  to,  terminate  the  married  state,  witb 
its  interdependent  obligations,  she  elects  thereby  to  abandon,  and  to  yield 
her  claim  to  support  from  her  husband  implied  in  their  contract  of  mar- 
riage, except  to  the  extent  and  upon  the  terms  of  the  statute  which  she  has 
invoked. 

The  origin  and  evolution  of  the  doctrine  of  alimony  need  not  be  discussed 
now,  for,  by  statute  the  subject  is  regulated  in  this  State.  Section  2122. 
Kentucky  Statutes,  provides  that  "if  the  wife  have  not  sufficient  estate  or 
her  own  she  may,  on  a  divorce  obtained  by  her,  have  such  allowance  out  of 
that  of  her  husband  as  shall  be  deemed  equitable,  and  be  restored  to  the 
name  she  bore  before  marriage,  if  she  desires  it. " 

This  section  does  not  deal  with  the  right  of  the  wife  to  sue  her  husband 
for  maintenanoe  during  marriage,  upon  proper  showing  (Hulett  v.  Hulett.  80- 
Ky.,  868;  Steele  v.  Steele,  96  Ky.,  382),  nor  for  support  pendente  lite  (section 
2121,  Kentucky  Statutes;  section  424,  Civil  Code).  But  the  section  does  not 
recognize  that  the  wife's  claim  for  permanent  alimony,  upon  a  complete 
divorce,  is  not  one  of  absolute  right  at  all.  The  language  of  the  section 
seems  to  indicate  that  the  provision  for  the  wife's  future  support,  by  way  or 
alimony,  is  one  to  be  then  determined  by  the  court.  The  expression  "she 
may,  on  a  divorce  obtained  by  her,  have  such  allowance,"  etc.,  suggests, 
that  the  claim  for  alimony  must  be  so  presented  that  the  court  granting  the 
divorce,  having  all  the  facts  and  circumstances  before  it,  may  equitably  then 
and  there  adjust  the  property  rights  of  the  parties.  While  in  this  State  ali- 
mony has  not  been  regarded  as  an  incident  of  the  divorce,  this  is  true  only 
where  the  marital  relation  is  oontinue<l.  But  where  that  relation  is  termi- 
nated, without  claim  or  reservation  In  the  judgment  of  divorce,  concerning' 
future  support,  by  way  of  alimony,  all  such  rights  of  the  parties  must  be 
deemed  as  fixed  and  settled  by  the  judgment. 

The  opinion  of  this  court  in  Rogers  v.  Rogers,  16  Ben  Mon.,  292,  which 
seems  to  intimate  the  contrary,  seems  to  have  been  rested  In  the  main  on  the 
fact  that  the  decree  for  alimony  enforced  in  that  action  was  allowed  because 
it  was  the  judgment  of  a  court  of  genenil  jurisdiction  of  another  State,  to 
which  our  courts  were  required  to  give  full  faith  and  credit.  But  whether 
such  is  the  accurate  construction  of  that  opinion  we  have  concluded  that  the 
better  rule  is  the  one  now  applied. 
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The  jkidgment  of  the  circuit  court  dismissing  the  wife's  subsequent  suit 
for  alimony  Is  affirmed. 


CENTRAL  TRUST  CO.,  &c.  v.  JOHNSON,  &c. 

(Filed  May  27,  19UB— Not  to  be  report^l. ) 

Trustees— Compensation— In  this  action,  where  appellant  acted  as  trustee 
of  i35,O0U  of  city  bonds  and  about  |5,0i)0of  bank  stock,  the  court  allowed  it 
as  compensation  a  commission  of  5  per  cent,  on  the  income  and  1 14  per  cent. 
on  the  principal.  On  this  appeal  appellants  ask  that  instead  of  IK  per  cent. 
on  the  principal,  it  should  be  allowed  6  per  cent.  Held— That  the  chancellor 
has  not  abused  bis  discretion  in  fixing  said  allowances,  and  his  finding  will 
not  be  disturbed. 

Miller  &  Todd  for  appellants. 

George  V.  Triplett  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  Central  Trust  Co.  was  appointed,  and  for  a  term  acted,  as  trustee  of 
certain  properties,  including  |3ft,000  of  city  bonds,  and  about  16,000  of  bank 
stock  belonging  to  appellees.  In  the  settlement  of  its  accounts  it  asked 
credit  as  commission  for  its  services  for  5  per  cent,  straight  upon  the  prin- 
cipal of  the  bonds  and  bank  stock  referred  to.  During  the  years  which  ap- 
pellant served  as  trustee  it  collected  the  dividends  and  interest  upon  these 
securities,  as  well  as  rents  upon  certain  real  estate,  aggregating  about  ^,300 
per  year.  The  court  disallowed  the  claim  for  6  per  cent,  .upon  the  principal 
of  the  bonds  and  stock  above  named,  but  allowed  intead  1 H  per  cent.  The 
trustee  on  this  appeal  seeks  to  have  the  difference  up  to  6  per  cent,  allowed  it. 

The  statute  regrulating  the  fees  of  administrators,  executors  and  guardians, 
fixing  the  maximum  allowance  for  similar  services  at  6  per  cent,  in  the  ab- 
sence of  special  circumstances  upon  showing  made,  seems  to  have  been  gen- 
erally adopted  by  the  courts  as  a  rule  that  might  be  ordinarily  applied  In 
fixing  the  compensation  of  trustees  of  express  trusts.  However,  there  is  no 
fixed  rule  upon  the  subject,  and  the  matter,  from  the  very  nature  of  such 
cases,  must  be  left  largely  to  the  discretion  and  judgment  of  the  courts  before 
whom  the  settlement  is  made,  as  the  character  of  the  property,  the  circum- 
stances attending  its  management,  and  the  fidelity  and  success  of  the  trus- 
tee, should  all  have  a  bearing  in  fixing  the  allowance.  In  view  of  the  fact 
that  the  trustee  was  allowed  5  per  cent,  upon  the  income;  that  the  corpus  of 
the  fund  was  not  changed,  and  of  no  particular  trouble,  we  are  of  opinion 
that  the  allowance  in  this  case  was  an  adequate  and  reasonable  one. 

Judgment  afilrmed,  with  damages. 


CHEAP  &  SOX  V.  JACKSON. 

(Filed  May  27,  UX):J— Not  to  be  report<*d. ) 

Cancelling  ccmveyance.s— Fraud— In  this  action  the  lower  court  properly 
cancelled  a  conveyance  of  land  made  by  appellee  to  appellant  through  the 
traudulent  proniises  of  another  to  pay  him  |50  therefor,  which  transaction 
was  known  by  appellants,  or  one  of  them. 
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R.  Gudgell  &  Son  for  appellants. 
Alex.  Conner  for  appellee. 
Appeal  from  Bath  Circuit  Court. 
Opinion  of  the  court  by  Judge  Xunn. 

Appellants,  George  Cheap  &  Son,  in  the  year  1893,  were  brick  and  dmin- 
tlle  nianufticturers  In  the  State  of  Indiana.  They  visited  Salt  Lick,  In  Bath 
30unty,  Kentucky ;  ascertained  that  the  soil  there  was  suitable  for  their  busi- 
ness, and  that  much  of  the  land  In  that  section  needed  drain -tiling;  they 
made  a  proposition  to  the  citizens  in  and  about  Salt  Lick  that  if  they  would 
donate  to  them  four  acres  of  land  uimn  which  to  erect  their  establishment 
they  would  begin  operations  there.  Many  of  the  citizens,  including  William 
P.  Dickerson,  subscribed  to  a  petition  gotten  up  for  that  purpose  to  pay  for 
the  four  acres  of  land,  and  in  this  way  a)x)Ut  $200  was  subscribed.  Three 
acres  and  a  fraction  of  this  four  acres  afterwards  selected  for  that  purpose 
belonged  to  William  P.  Dlckerson,  and  the  balance,  a  little  less  than  an  acre, 
belonged  to  appellee,  William  Jackson,  a  colored  man. 

It  appears  from  the  record  that  William  P.  Dlckerson  induced  William 
Jackson  to  enter  into  this  conveyance  upon  the  promise  that  he  would  pay 
aim,  or  see  him  paid,  |60  as  the  price  of  his  part  of  the  land.  The  exact 
amount  of  money  collected  on  the  subscription  the  record  does  not  show, 
but  the  amount  that  was  collected  and  the  subscription  i)aper  were  turned 
over  to  Willl%m  P.  Dlckerson,  and  the  appellee  has  never  received  anything. 
The  appellants.  Cheap  &  Son,  or  one  of  them  at  least,  was  present  when  the 
deed  was  made.  They  knew  the  circumstances  upon  which  appellee  signed 
it.  and  that  he  had  not  received  anything  for  his  land,  and  that  it  was  not 
his  intention  to  donate  it,  and  that  he  was  not  able  to  do  so.  Appellee  bad 
not  subscribed  anything  to  the  purchase  of  the  land,  and  appellants  knew 
this  fact,  and  it  would  be  a  fraud  upon  his  rights  to  permit  a  conveyance 
made  under  the  circumstances  as  shown  by  this  record  to  stand  and  appellee 
be  deprived  of  his  property  without  any  compensation  whatever. 

Wherefore,  the  judgment  of  the  lower  court  Is  affirmed. 


FORD  V.  CRIGLER,  &c. 

(Filed  May  27,  1903— Xot  to  be  reported.) 

Nep:li|?ence — Instructions — Appellees  were  carrying  on  business  In  a  three- 
story  l)iiildlng,  where  they  had  been  for  some  time  and  were  renting  out  the 
third  story  for  storage  of  furniture,  and  the  furniture  was  moved  to  and 
from  it  hy  means  of  an  elevator,  which  had  fallen  l)efore  within  the  knowl- 
edge of  a  ppt^llees.  ApiH^llant,  while  in  the  employment  of  expre.ssmen,  was 
engaged  In  loading  furniture  on  the  elevator  when  it  fell  with  him,  inflict- 
ing severe  injuries,  for  which  appellant  bmught  this  action  against  appellees 
for  damages,  alleging  that  the  unsafe  condition  of  the  elevator  was  unknown 
to  him  I)efore  the  fall.  On  the  trial  the  court  gnve  a  peremptory  instruction 
for  defendant,  from  which  this  appwil  is  prosecuteil.  Held— Tliat  the  court 
erred  in  giving  said  pi  reniptory  instruction.  AppelUvs  are  engaged  in  the 
storage  businevss  and  had  furnished  and  directed  the  use  of  this  elevator  in 
the  removal  of  gtH)ds  from  their  l)uilding,  and  if  the  elevator  they  furnished 
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^^as  out  of  repair  and  unsafe,  and  they  knew,  or  by  the  exercise  of  ordinary 
fSAve  could  have  known,  that  it  was  unsafe  before  directing  the  use  thereof, 
or  before  the  injury  to  appellant,  and  appellant  did  not  know  of  its  unsafe 
condition,  then  appellees  would  be  liable. 

B.  F.  Graziani  for  appellant. 

I>.  A.  Glenn  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  this  record  that  appellees,  Robert  Crigler  and  Jacob  Crig- 
ler,  doing  business  as  Crigler  &  Crigler  in  the  city  of  Covington,  were  en- 
^paged  in  the  wholesale  liquor  business.  They  occupied  a  building  three 
stories  high,  the  upper  story  of  which  they  used  as  a  storage  room  where 
they  stored,  for  all  those  who  desired  it,  household  goods  and  other  articles. 
They  had  been  conducting  this  storage  house  all  the  time  they  had  been 
occupying  that  building.  The  only  way  by  which  they  could  store  goods  in 
OP  remove  goods  from  the  third  floor  for  their  customers  was  by  means  of  an 
elevator. 

One  Lieutenant  Wetherlll  had  his  goods  stored  in  this  room  and  employed 
expressmen  Edmonds  and  Routt  to  remove  his  furniture  from  appellees* 
storehouse  to  his  home.  These  expressmen  had  the  appellant,  Charles  Ford, 
employed  to  aid  them  In  the  removal  of  these  goods.  iThey  went  to  the 
storehouse  of  appellees  and  were  shown  by  appellees  this  elevator,  to  be  used 
hy  theip  in  lowering  the  goods  frdhi  the  third  floor.  It  appears  from  the 
reoord  that  while  using  the  elevator  that  Edmonds  discovered  that  it  was 
out  of  repair  and  dangerous,  and  that  he  notified  them  of  this  fact,  and  they 
promised  to  repair  it,  but  failed  to  do  so.  The  evidence  also-showed  that  it 
had  previously  fallen  while  in  use  with  the  knowledge  of  the  appellees.  All 
this  was  denied  by  the  appellees.  And  It  appears  that  while  appellant  and 
an  assistant  were  loading  the  elevator  with  part  of  Wether  ill's  goods,  and 
appellant  was  placing  a  chair  on  some  other  goods  that  they  had  placed  on 
the  elevator,  he  placed  ono  of  his  feet  upon  the  elevator,  and  It  suddenly,  and 
unexpectedly  to  him,  gave  way  and  fell  to  the  cellar  below,  whereby  some  of 
his  ribs  were  broken,  his  face  bruised  and  his  person  otherwise  severely  in- 
jured. The  record  shows  that  he  had  no  knowledge  or  Information  of  the 
defect  in  the  elevator,  and  this  is  also  denied  by  the  appellees.  The  appel- 
lant brought  his  action  against  the  appellees,  the  Issues  Were  formed  an<l  a 
trial  had  which  resulted  In  the  court  giving  the  jury  a  peremptory  Instruc- 
tion to  find  for  appellees,  to  which  the  appellant  except-ed,  and  the  case  is 
here  on  appeal. 

The  court,  in  granting  this  peremptory  instruction,  misapplied  the  prin- 
ciples enunciated  in  the  case  of  Bush  v.  Grant,  22  Ky.  Law  Rep  ,  1766, 
decided  by  this  court.  In  that  case  appellants  had  an  ash -lifter  ele- 
vator, usedgin  raising  ashes  and  cinders  from  the  cellar  to  the  first  floor 
or  sidewalk.  The  appellants  contracted  with  an  artiflcial  stone  company  to 
make  a  concrete  floor  in  the  basement.  It  was  not  understood  that  this  ash- 
lift  was  to  ))e  used  in  that  work.  It  was  not  made,  nor  inttnided  to  be  used, 
for  any  such  purpose.  Appellee  Grant  was  an  employe  of  the  artiflcial 
stone  company,  and  some  one  representing  that  company  directed  him  to 
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load  this  ash  lifter  with  sand,  or  other  heavy  material,  which  was  done,  and 
he  went  up  to  the  first  floor  to  receive  it.  The  pan  in  coming  up  through  the 
hole  caught  in  some  way,  and  he  stepped  down  on  it  to  imfasten  it.  The 
weight  it  already  had,  together  with  his  weight  added,  caused  the  small  cord 
to  break,  and  he  fell  and  was  injured.  The  court  said,  in  that  case,  that 
the  appellants  were  in  nowise  responsible  for  his  injury.  That  case  is  unlike 
the  one  before  us.  The  appellees  in  this  case  are  engaged  in  the  storage  busi- 
ness, and  had  furnishetl  and  directed  the  ust»of  this  elevator  in  the  removal 
of  goods  from  their  bulldini^,  and  if  the  elevator  they  furnished  was  out  of 
repair  and  unsafe,  and  they  knew,  or  by  the  exercise  of  ortlinary  care  could 
have  known,  that  it  was  unsafe  before  directing  the  use  thereof,  or  before 
the  injury  to  appellant,  and  appellant  did  not  know  of  its  unsafe  condition, 
then  appolh>es  would  be  liable.  These  appellees  being  in  the  possession  of 
and  in  control  of  this  storehouse  for  their  benefit,  were  bound  to  use  care 
and  diligence,  proportioned  to  the  risk,  to  keep  their  premises  and  elevator 
at  least  reasonably  safe  for  the  access  and  use  of  those  coming  there  by  their 
invitation,  express  or  implied,  on  any  business  to  be  triinsacted  or  permitted 
by  them,  or  for  any  other  purpose  beneficial  to  them,  and  they  are  liable  for 
injury  to  any  such  person,  who  is  himself  guilty  of  no  contributory  negli- 
gence, occasioneii  by  their  want  of  such  care  and  diligence.  We  are  of  the 
opinion  that  the  lower  court  erred  In  giving  the  peremptory  instruction. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


COMMONWEALTH  v.  LASHLEY. 

(Filed  May  28,  1903— Not  to  be  reported. ) 

Criminal  law— Falae  sWearing- Indictment— The  sufficiency  of  an  indict- 
ment for  false  swearing  is  involved  on  this  appeal.  Held— That  the  indict- 
ment was  not  insufficient  on  the  ground  of  failure  to  negative  by  special 
allegation  the  matter  alleged  to  have  been  sworn  to  by  the  accused.  The 
allegations  of  the  i)etition  were  sufficient. 

C.  J.  Pratt,  M.  R.  Todd  and  Nat  A.  Porter  for  appellant. 

J.  S.  Wortham  for  appellee. 

Appeal  fnmi  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  Commonwealth  api)eals  from  a  judgment  of  the  lower  court  sustain- 
ing a  demurrt»r  to  an  indictment  charging  Nancy  J.  I^ishley  with  false 
swearing,  upon  the  ground  that  the  indictniont  did  not  negative  by  special 
allegation  the  matter  allt'ged  to  have  Ix^n  sworn  to  by  the  acousetl.  The  de- 
scriptive part  of  the  indictiiient  is  as  follows:  "The  said  Nancy  J.  I-iashley 
did  unlawfully,  willfully,  feloniously,  knowingly,  corruptly,  falsely  and 
fraudulently,  after  loing  first  swc^rn  hy  the  dork  of  the  Edmonson  Circuit 
Court,  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  depose, 
swear,  give  In  evidence,  sny  and  state,  that  one  John  Karris  was  upon  a  cer- 
tain night  at  the  housi^,  at  the  time  used  and  occupied  and  controlled  by  one 
Thomas  Ltish ley  tis  a  penidence;   and  that  Farris  stayed  during  the  night. 
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being  the  night  on  which  said  Tom  Lashley  was  aocuaed  of  breaking  into 
the  residence  of  J.  C.  Durbln,  and  Intimidating  the  inmates  thereof,  and 
for  which  breaking  and  intimidation  the  said  Tom  Lashley  was  at  the  time 
on  trial  under  indictment  of  said  court,  and  said  statements  being  at  the 
time  in  a  matter  judicially  pending  as  aforesaid,  and  on  a  subject  in  which 
she  could  be  and  was  legally  sworn  as  aforesaid;  and  the  said  Nancy  J. 
LAshlej  at  the  time  well  knew  said  statement  to  be  false  and  untrue,  and 
at  the  time  well  knew  the  truth  to  be  that  he  (Farrls)  was  not  upon  said 
night  at  the  said  residence  of  said  Lashley,  and  did  not  stay  at  said  resi- 
dence during  said  night,  said  oath  being  administered  as  aforesaid  by  T.  J. 
Woosley,  the  duly  elected,  qualified  and  acting  clerk  of  the  £dmonson  Cir> 
cult  Court,  with  full  power  and  authority  to  administer  said  oath." 

Section  134  of  the  Criminal  Code  requires  that  an  indictment  should  be 
direct  and  certain  as  regards  the  party  charged,  the  offense  charged,  and  the 
county  in  which  the  offense  was  committed,  and  the  particular  circum- 
stances of  the  offense  charged,  if  they  be  necessary  to  constitute  a  complete 
offense.  In  our  opinion  the  allegations  of  the  indictment  are  sufficient  in 
each  of  thes^  particulars. 

It  is  insisted  for  appellee  that  the  indictment  is  fatally  defective  in  that  it 
fails  to  allege  that  John  Farris  was  not  at  the  house  of  Tom  Lashley  on  the 
night  when  Tom  Lashley  was  accused  of  breaking  into  the  residence  of 
Burbin.  The  words  of  the  indictment  are  that  '*  Nancy  J.  Lashley  well 
knew  the  truth  to  be  that  he  (Farris)  was  not  upon  the  said  night  at  the 
said  residence  of  said  Lashley.  and  did  not  stay  at  said  residence  during  said 
night."  In  Commonwealth  v.  Still,  88  Ky.,276,  the  indictment  charged 
that  Still  "did  falsely  and  corruptly  testify  that  he  did  not,  between  the 
20th  day  of  June,  1881,  and  the  2dd  day  of  April,  1882,  see  a  game  or  gamea 
of  cards  played  in  the  tavern  house,  or  in  the  saloon  of  the  said  Clark,  in 
which  game  or  games  of  cards  so  played,  money  nor  property  of  value  was 
bet,  won  nor  lost,  when  T.  P.  Clark  was  present,  or  had  any  knowledge  or 
Information  of  the  same  so  far  as  he  (Still)  knew.  Nor  did  he  testify  before 
the  grand  jury  of  this  county,  when  R.  W.  Shellbourne  was  foreman  of  the 
flame,  that  he  (Still)  saw  a  game  of  poker  played  in  Clark's  hotel,  at  Wick- 
liffe,  when  T.  P.  Clark,  proprietor  of  the  house,  was  engaged  in  the  game 
upstairs  in  said  building,  where  money  or  property  was  bet,  won  or  lost,  or 
when  Clark  was  present.  All  which  statements  were  false,  and  known  to 
be  by  said  Still  to  be  false  at  the  time,  and  was  willfully  and  corruptly  made 
and  testified  to,  said  Ballard  Circuit  Court  having  jurisdiction  and  authority 
to  examine  into  said  charge  against  said  T.  P.  Clark." 

It  was  held  that  this  inhictment  was  not  good  because  it  did  not  specific- 
ally allege  that  the  accused  did  see  the  game  of  cards  playe<l  at  the  time  and 
place  mt^nttoned;  and  that  the  accust^^d  did  know  Clark  had  knowledge  or 
information  of  the  game.  The  Indictment  In  the  case  at  bar  is  not  liable  to 
a  similar  criticism,  as  it  does  Kptciflcally  charge  that  Farris  was  not  upon 
the  night  in  question  at  the  residence  of  Lashley;  and  that  the  defendant 
well  knew  her  statement  that  he  was  to  be  false  and  untrue. 

In  our  opinion  the  trial  court  erred  in  sustaining  the  demurrer  to  the  in- 
dictment. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 
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WHITE  HOUSE  CANNEL  COAL  CO.  v.  WELLS,  &c. 
(Filed  May  28,  1903— Not  to  be  reported. ) 

1.  Trespass—  Pleading— In  this  actibn  of  trespass  quare  clausum  fregit  to 
recover  for  the  value  of  timber  cut  and  removed  from  plaintiff's  land,  where 
the  plea  of  liberum  tenementum  was  Interposed,  plaintiff  can  not  recover  for 
timber  cut  and  removed"  from  the  land  of  another,  although  He  may  have 
bought  and  paid  the  owner  therefor. 

2.  Boundary— Evidence — In  locating  the  boundary  of  a  patent  the  line 
should  be  located  by  beginning  at  the  conceded  beginning  comer  and  follow 
the  calls  of  the  patent,  and  when  it  is  necessary  courses  and  distances  called 
for  in  the  patent  should  be  made  to  yield  to  the  marked  boundary  made  at 
the  time  the  land  was  surveyed  for  purpose  of  obtaining  patent. 

G.  V.  Segraves  and  Alexander  Lackey  for  appellant. 

John  P.  Wells  for  appellees. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  apx)ellees  brought  this  suit  against  the  appellant,  alleging  that  it 
forcibly  and  without  right  entered  upon  the  land  and  committed  a  trespass, 
by  cutting  and  removing  timber  therefrom,  and  by  injuring  the  grcrwing 
timber  on  it.  The  appellant  pleaded  liberum  tenementum.  On  the  trial  of 
the  case  it  was  developed  that  i)art  of  the  timber  had  been  removed  from  the 
land  claimed  by  Aaron  Wells,  not  from  the  land  which  they  owned.  The 
appellee,  M.  L.  K.  Wells,  admitted  this  to  be  true,  but  claimed  that  he  had 
bought  the  timber  from  Aaron  Wells  after  the  appellant  had  cut  It,  and, 
therefore,  was  entitled  to  recover  its  value  in  this  case. 

This  being  an  action  of  tresiiass  quare  clausum  fregit,  the  plaintiff  had 
no  right  to  a  recovery  for  the  timber  which  had  been  cut  and  removed  from 
the  land  of  another,  although  he  may  have  paid  Aaron  Wells  its  value. 
The  court  erred  to  the  prejudice  of  the  appellant  in  allowing  this  issue  to  be 
in  this  case.  The  principal  i>art  of  the  timber  which  the  appellant  out  was 
within  the  boundary  of  the  William  G.  Wells  patent  for  fifty  acres  as  claimed 
by  the  plaintiffs,  and  they  claim  to  own  the  land  embraced  by  that  bound* 
Ary. 

The  description  of  the  land  conveyed  by  the  patent  is  as  follows:  ** Begin- 
ning on  a  beech  and  mulberry  on  a  conditional  line  between  said  Wells  and 
William  Meek ;  thence  north  7  east  26  poles  to  two  hickories ;  north  25  east 
18  poles  to  persimmon  and  rock ;  north  4  west  14  poles  to  a  black  oak  and 
hickory;  north  38  east  124  poles  to  a  pine;  north  1  east  85  poles  to  a  locust; 
north  27  east  52  poles  to  a  double  chestnut;  north  41  east  48  poles  to  three 
•chevStnut  Oaks;  north  8^3  east  38  poles  to  three  hickories;  south  49  east  46 
poles  to  a  chestnut  oak;  north  71  east  85  ix)U's  to  a  locust;  south  53  east  80 
poles  to  a  chestnut  oak;  south  62  west  170  poles;  south  26  west  284  poles; 
north  70  west  18  poles  to  the  beginning." 

The  appellant  claims  that  the  land  from  which  the  timber  was  cut  and  re- 
moved was  covered  l)y  R.  M.  and  W.  A.  Willis'  patent,  and  that  the  fifty -acre 
patent  does  not  cover  the  land;  that  the  division  line  between  them  runs  on 
the  top  of  the  dividing  ridge,  between  the  Long  branch  of  Grassy  creek  and 
Lick  creek.     The  plaintiffs  claim  that  the  division  line  runs  Ix^yond  the  top 
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of  this  ridge.  Both  parties  agree  that  the  mulberry  called  for  in  the  patent 
is  still  standing,  and  that  it  is  the  beginning  corner  of  the  survey.  So  there 
is  an  agreement  of  the  litigants  as  to  the  exact  location  of  the  Ix'ginning 
corner  of  the  fifty -acre  patent.  To  begin  at  the  mulberry  and  run  the  calls 
of  that  patent  several  comer  trees  are  reached,  although  the  patent  so  run 
will  not  close.  The  plaintiffs  claim  that  the  patent  should  be  run  by  com- 
'mencing  at  the  mulberry  tree  and  reverse  the  calls  of  the  pat^^nt,  and  to  do 
so  a  certain  pine  tree  which  they  claim  as  a  corner  to  the  survey  will  be 
found  to  be  In  the  line  of  the  survey.  To  commence  at  the  Mulberry  tree 
and  run  this  reverse  course  the  distances  called  for  in  the  patent  will  not 
reach  the  pine  tree  by  sixty  poles.  To  continue  the  survey  from  the  pine 
tree  on  the  reversed  calls  no  line  or  corner  trees  are  found,  and  the  patent- 
will  not  clo.se.  The  api)ellant  contends  that  the  pine  tree  claimed  by  plain- 
tiffs to  be  a  comer  tree  is  not  one.  As  the  mulbt  rry  tree  is  agreed  to  be  the 
b^inning  comer  by  both  parties,  we  are  of  the  opinion  that  to  ascertain  the 
location  of  the  boundary  of  the  flf  fcy-acre  patent  the  survey  should  be  located 
by  beginning  at  that  corner;  thence  follow  the  calls  of  the  patent  and  when 
it  is  necessary  courses  and  distances  called  for  in  the  patent  should  be  made 
to  yield  to  the  marked  boundary  made  at  the  time  the  land  was  surveyed 
for  purpose  of  obtaining  the  patent.  The  court  erred  in  instructing  the 
jury,  because  it  submitted  both  the  law  and  the  facts  for  its  determination. 
The  question  should  have  been  submitted  to  the  jury  as  to  whether  the 
patents  under  which  the  plaintiffs  claim  cover  the  land  from  which  the 
timber  was  taken.  Oh  another  trial  the  court  should  direct  the  jury  as  to 
the  beginning  corner  of  the  survey,  and  as  to  the  effect  of  marked  lines  on 
the  courses  and  distances  called  for  in  the  patent. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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Assignment  for  benefit  of  creditors— Compromise— Siu^ety— Appellant  had 
loaned  a  bank  $60,000,  for  which  it  had  executed  its  note.  As  collateral 
security  two  certain  notes  for  $6,000  each  were  delivered  to  it.  The  bank 
afterwards  became  insolvent,  and  made  a  deed  of  assignment  for  the  benefit 
of  its  creditors  and  appellee.  T.  was  made  its  assignee.  An  arrangement 
was  made  by  the  assignee  by  which  he  transferred  the  assigned  estate  to  G. , 
a  title  company,  which  assumed  to  pay  the  debts  of  the  bank.  This  arrange- 
ment was  made  with  the  knowledge  and  consent  of  the  creditors,  Including 
appellant,  and  was  also  approved  by  the  court.  In  the  written  agreement  of 
oompromiae  it  was  stipulated  by  appellant  that  it  released  the  assignee  from 
any  and  all  liabilities  and  responsibility  as  assignee,  and  agreeing  to  i03k 
alone  to  T.  and  the  collateral  held  by  appellant  for  the  payment  of  their 
debt.  In  transferring  the  assets  to  the  title  company  the  assignee  turned 
over  to  it  money  which  was  realized  from  sale  of  lots  on  which  liens  exi.sted 
to  secure  certain  notes,  and  the  question  involved  on  this  appeal  is  whether 
or  not  the  surety  of  the  assignee  is  liable  to  appellant  for  the  money  so  paid 
over  to  the  title  company.  Held— That  by  accepting  the  agreement  of  com- 
promise appellant  released  Its  liability  against  the  assignee  and  his  surety; 
besides,  the  agreement  having  become  a  judgment  of  court,  It  Is  binding  on 
appellant  and  estops  it  from  recovery. 
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Bamett  &;  Barnett,  Jas.  C.  Poston  and  Chas.  K.  Stewart  for  appellant. 
B.  C.  Klnkead,  St.  John  Boyle  and  Bodley,  Basking  Flezner  f  or  appellees. 
Appeal  from  Jefferson  Cirouit  Court,  Chanoery  division,  No.  9. 
Opinion  of  the  court  by  Judge  Paynter. 

The  Westvlew  Savings  Bank  borrowed  $60,000  from  the  appellant,  Louis-  • 
ville  Insurance  Go. ,  for  which  it  executed  its  note.  As  collateral  securities 
two  certain  notes  for  $5,000  eAch  was  delivered  to  it.  Subsequently  the  bank 
became  insolvent,  and  made  an  assignment  to  W.  B.  Tate  for  the  benefit  of 
its  creditors.  Tate,  as  assignee,  instituted  a  suit  in  the  Jefferson  Circuit 
Court  to  settle  the  estate,  to  which  appellant  was  made  a  defendant.  In 
that  action  the  court  entered  an  order  enjoining  all  creditors  from  suing  op 
maintaining  actions  against  the  assignee.  The  appellant  and  two  or  three 
others  held  all  the  debts  against  the  estate  except  a  few  thousand  dollars. 
Negotiations  began  between  the  assignee  and  the  Qerman-American  Title 
Co.  looking  to  the  settlement  of  the  estate.  The  latter  proposed  to  take  the 
assets  of  the  Westvlew  Savings  Bank  and  pay  its  debts.  So  the  president  of 
the  German -American  Title  Co.  addressed  Tate,  as  assignee,  the  following 
letter : 

"Dear  Sir— In  order  to  bring  about  a  definite  understanding  as  to  our 
proposition  concerning  our  purchase  of  the  assets  and  assumption  of  the  lia- 
bilities of  the  Westvlew  Savings  Bank  and  your  costs  and  expenses  in  the 
administration  of  the  assigned  estate,  we  make  you  the  following  proposi- 
tion: We  will  buy  from  you  all  the  assets  of  the  Westvlew  Savings  Bank, 
consisting  of  personal  notes,  lien  notes,  mortgage  bonds,  title  bonds,  real 
estate,  cash  on  hand,  iron  safe,  and  in  all  and  general  everything  belonging 
to  said  assigned  estate  of  the  Westvlew  Savings  Bank,  and  we  will  assume  to 
pay  in  full  all  of  the  debts  of  the  Westvlew  Savings  Bank,  which  debts  are 
approximately  as  follows : 

Louisville  Insurance  Co $68,865  66 

Louisville  Banking  Co 40,661  64 

Mrs.  Caroline  Brown 25,516  65 

Louisville  Building  Association,  about 10,700  00 

Other  depositors,  about 4,796  79 

Kentucky  Title  Co 1,000  00 

George  A.  Newman 100  00 

John  Rauchenberger 26  00 

Helen  Bruce 100  00 

Total $140,858  64 


"We  will  also  pay  all  costs  and  expenses  indurred  by  you  in  the  adminis- 
tration of  the  trust,  including  $7,500  to  B.  C.  Kinkead,  $5,000  to  Simrall, 
Bodley  &  Doolan,  and  $8,130  to  you  in  full  of  your  compensation  as  such 
assignee. 

"It  is  understood  that  if  you  desire  to  accept  this  proposition  an  order 
shall  be  obtained  fnnn  the  Jefferson  Circuit  Court,  Common  Pleas  division, 
in  action  3456,  brought  by  you  against  said  bank  and  others,  settling  all  ac- 
counts up  to  the  date  of  the  order,  and  granting  you  a  full  discharge  from 
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all  duties  and  obligations  as  such  assignee  except  for  the  purpose  of  enabling 
Tou  to  finally  wind  up  your  accounts,  should  yon  have  to  take  any  steps  In 
ivlation  to  this  contract  in  the  event  of  a  failure  on  our  part  to  fully  comply 
with  its  terms,  approving  the  sale  by  you  and  ordering  you  to  convey,  and 
also  to  deliver  to  this  company,  or  its  order,  all  of  the  assets  then  in  your 
posssession  as  juich  assignee.  •  •  •  The  fees  of  the  attorneys  and  your 
fee  herein  to  be  arranged  as  soon  as  you  deliver  to  us  all  of  the  assets  of  the 
We«tview  Savings  Bank,  and  as  soon  as  the  order  has  been  entered  in  court 
and  confirmed,  you,  however,  to  do  this  as  speedily  as  possible.  All  of  the 
debts  of  the  Westview  Savings  Bank,  with  the  exception  of  the  debt  of  the 
Louisville  Banking  Co. ,  Louisville  Insurance  Co.  and  Mrs.  Caroline  Brown, 
shall  be  paid  within  two  years  from  the  date  of  the  delivery  by  the  assignee 
of  the  assets  to  us,  excepting  the  depositors  whoss  claims  shall  be  arranged 
satisfactory  to  them  or  paid  within  six  months  from  the  date  of  such  deliv- 
ery by  the  assignee,  and  the  claims  of  the  Louisville  Banking  Co. ,  Louis- 
ville Insurance  Co.  and  Mrs.  Caroline  Brown  shall  be  paid  as  per  agreement 
between  us  and  said  three  last-named  parties,  they  consenting  in  writing  to 
this  arrangement.  As  a  guarantee  for  the  payment  by  us  of  the  debts  of  the 
Westview  Savings  Bank  other  than  those  of  the  Louisville  Banking  Co., 
Louisville  Insurance  Co.  and  Mrs.  Caroline  Brown,  you  are  to  retain  in 
your  possession  real  estate  lien  notes  or  bonds  of  sufficient  face  value  to  cover 
them,  and  we  agree  to  pay  said  debts  to  secure  which  such  paper  is  retained 
by  you  out  of  the  first  colle<'.tion  made  by  us  from  the  assets  turned  over  to 
lis.  Whenever  we  shall  pay  on  said  debts  the  sum  of  $1,000  or  more  you  are 
to  surrender  to  us  an  equal  amount  of  such  securities  retained  by  you." 

Thereapon  the  Louisville  Banking  Co. ,  by  its  president,  Theodore  Harris, 
together  with  other  creditors,  addressed  Tate  a  letter,  which  reads  as  follows: 

"Dear  Sir^The  undersigned  creditors  of  the  Westview  Savings  bank  have 
seen  the  proposition  made  to  you  by  the  German- American  Title  Co.  to  pur- 
chase the  assets  of  said  Westview  Savings  Bank  and  assume  all  its  liabilities. 
Believing  that  the  acceptance  of  the  said  proposition  by  you  as  assignee  is 
for  the  best  interests  of  the  creditors  of  the  said  Westview  Savings  Bank  and 
ourselves,  we  ask  that  you  accept  said  proposition,  to  which  we  agree  for 
ourselves,  and  do  hereby  release  you  from  any  and  all  liabilities  and  re- 
sponsibility to  us  as  such  assignee,  and  agree  to  look  alone  to  the  German - 
American  Title  Co.  and  the  collateral  which  we  hold  as  security  for  our 
debts  for  the  payment  of  our  Indebtedness  from  said  Westview  Savings 
Bank." 

Tate,  as  assignee,  addressed  a  letter  to  the  German -American  Title  Co., 
^hlch  reads  as  follows : 

'* Gentlemen— Your  proposition  of  February  5,  to  purchase  the  assets  of  the 
Westview  Savings  Bank,  is  received,  and  I  hereby  accept  same  su])ject  to  the 
approval  of  the  court,  application  for  which  will  be  made  as  soon  as  papers 
can  be  prepared.  In  the  meantime  I  would  suggest  that  you  obtain  from 
the  Louisville  Banking  Co.,  Louisville  Insurance  Co.  and  Mrs.  Caroline 
Brown  consent  to  the  arrangement  which,  as  mentioned  in  the  pi-oposition, 
you  can  obtain,  a  form  of  which  I  send  you  herewith. 

•'Please  also  obtain  from  the  Westview  Savings  Bank,  over  signature  of 
itfl  president,  by  authority  of  its  board  of  directors,  agreement  to  dismiss 
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appeal  and  consent  to  this  arrangement,  for  which  purpose  I  also  enclose 
fonn. " 

After  this  corresiMndence  such  steps  were  taken  in  the  action  which  was 
brought  by  Tate  to  settle  the  assigned  estate  as  resulted  in  the  court  enter- 
ing therein  a  judgment  as  follows:  "This  case  coming  on  to  be  heard  on  the 
petition  of  the  plaintiff  for  instructions  as  to  the  acceptance  by  him  of  the 
proposition  made  to  him  by  the  German- American   Title  Co.  to  purchase 
the  assets  of  said  Westvlew  Savings  Bank  and  assume  its  liabilities,  and  the 
court  having  personally  examined  the  said  W.  B.  Tate,  and  fully  considered 
the  matter  not  only  in  connection  with  the  said  petition,  but  also  the  re- 
quest and  instructions  and  resolutions  of  the  board  of  directors  of  the  said 
Westvlew   Savings  Bank  and  the  LouiFvllle  Insurance  Co.  and  Caroline 
Brown  to  accept  said  proposition,  and  believing  it  to  be  to  the  best  interests 
of  the  creditors  of  the  said  bank  that  the  said  proposition  be  accepted,  is 
ordered  that  the  action  of  the  said  W.  B.  Tate  in  accepting  such  proposition 
be,  and  is  hereby,  ratified  and  confirmed,  and  he  is  ordered  and  directed,  upon 
the  compliiince  of  the  said  German -American  Title  Co.  with  the  terms  of 
said  contract,  to  transfer,  «x)nvey  and  deliver  to  it,  the  said  German -Amer- 
ican Title  Co. ,  all  the  assets  and  property  of  the  said  Westvlew  Savings 
Bank  now  in   his  hands  as  such  assignee,   except  such  ix>rt>ion  thereof  as 
shall  be  i*etained  under  the  ticrms  of  said  contract  in  his  hands  as  security 
for  the  performance  of  said  German-American  Title  Co.  of  its  agreement.    . 

•'It  is  further  ordered  that  this  action  be  and  is  retained  for  the  entry  of 
such  orders  herein  as  may  be  necessary  to  fully  carry  out  said  agreement  and 
for  any  other  purposes. ' ' 

After  this  order  was  entered  Tate  transferred  to  the  German- American 
Title  Co.  the  assets  as  contemplated  by  the  judgment  of  the  court.  It  ap- 
pears that  the  two  15,000  notes  held  by  appellant  as  colltiteral,  together  with 
four  others  for  like  amounts,  had  been  executed  to  the  Westvlew  Savings 
Bank  by  what  is  known  in  this  record  as  the  syndicate,  W.  B.  Tate  being  a 
member  of  it.  These  notes  were  executed  by  the  members  of  the  syndicate 
to  the  Westvlew  Savings  Bank  in  consideration  of  certain  parcels  of  prop- 
erty situated  in  the  city  of  Ijouisville.  The  bank  conveyed  the  property  to 
the  syndicate  by  title  bonds.  The  syndicate  proceeded  to  sell  the  property 
and  take  cash  and  notes  therefor,  but  during  the  progress  of  the  transaction 
the  lien  which  existed  for  the  purchase  money  on  the  parcels  of  land  was 
prorated.  Four  notes  for  (5,000,  each  due  the  Westvlew  Savings  Bank,  were 
paid,  which  left  unpaid  the  two  notes  held  by  the  appellant  as  collateral. 
Some  of  the  property  upon  which  a  lien  existed  for  them  was  sold,  and 
notes  and  cash  received  therefor  was  turned  over  to  the  Westvlew  Savings 
Bank,  or  its  assignee.  After  the  agreement  with  the  German- American 
Title  Co.  Tate,  as  assignee,  delivered  to  it  the  assets  in  his  hands,  includ- 
ing the  cash  notes  which  had  been  received  for  these  parcels  of  land.  The 
legal  title  to  certain  of  these  lots  upon  which  liens  existed  being  in  the 
Westvlew  Savings  Bank,  Tate,  as  assignee,  conveyed  them  to  the  German- 
American  Title  Co. ,  or  to  some  one  else  under  its  direction.  The  Fidelity 
and  Deposit  Co.,  of  Maryland,  was  surety  on  Tate's  bond  as  assignee.  The 
question  is,  is  Tate  and  his  surety  responsible  on  his  bond  as  assignee  for 
the  proceeds  of  certain  lots  which  he  turned  over  to  the  German-American. 
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Title  Co.  under  the  contract  with  it  which  was  approved  by  a  judgment  of 
the  court? 

On  hehalf  of  the  appellant  it  Is  insisted  that  by  its  letter  to  Tate  it 
chan^red  the  proposition  made  by  the  Geniian-American  Title  Co.  to  pur- 
chase the  assets  in  the  hands  of  Tate,  as  assignee.  It  claims  that  the  propo- 
sition was  qualified,  because  it  wrote  Tate  that  it  agreed  to  look  alone  to 
the  G<qrman-American  Title  Co.  and  the  collateral  which  it  held  for  the  pay- 
ment of  its  debt.  It  wfll  be  observed  that  the  proi)08ition  of  the  German- 
American  Title  Co.  was  to  take  the  assets  of  the  Weatview  Savings  Bank, 
consisting  of  personal  notes,  lien  notes,  mortgage  bonds,  title  bonds,  real 
estate,  cash  on  hand,  iron  safe,  and  in  fact,  everything  belonging  to  the 
estate,  and  in  consideration  of  which  it  was  to  assume  and  pay  all  its  debts. 
This  proposition  was  accepted  by  Tate,  as  assignee,  upon  the  condition  that 
the  court  would  approve  it  in  the  action  which  he  had  instituted  to  the  es- 
tate. The  appellant,  through  its  president,  fully  understood  the  proposition 
of  the  German -American  Title  Co.  He  wrote  Tate  that  he  had  seen  the 
proposition  made  by  it  and  urged  upon  Tate  the  acceptance  of  its  proposi- 
tion. Informing  him  in  that  letter  that  it  thereby  released  him  from  any  and 
all  liability  and  responsibility  to  it  as  assignee  of  the  Westview  Savings 
Bank.  There  was  no  suggestion  made  by  the  appellant  that  Tate  should 
have  the  proposition  of  the  German -American  Title  Co.  changed,  or  tliat  he 
should  qualify  it  by  the  terms  of  his  acceptance. 

Xo  new  conditions  or  terms  were  suggested  in  the  letter  to  Tate.  The 
language  in  the  appellant's  communication  to  Tate,  as  assignee,  relied  upon 
to  show  a  change  of  the  proposition  of  the  German-American  Title  Co. ,  does 
not  do  so.  Its  statement  is  that  it  would  look  to  the  title  company  and  the 
collateral  it  held  for  the  payment  of  its  debt.  The  language  was  not  in- 
tended to,  nor  did  it,  restrict  the  right  of  Tate  to  transfer  to  the  title  com- 
pany the  cash  and  property  which  he  held  as  assignee.  As  an  inducement 
to  Tate  to  accept  the  proposition,  it  released  him  from  further  liability.  By 
the  acceptance  of  the  title  comiiany's  proposition  it  agreed  that  Tate  should 
turn  over  to  it  all  the  money  and  property  in  his  hands.  The  court  which 
passed  upon  the  question  as  to  whether  the  title  company's  proposition 
should  be  accepted,  so  understood  it  and  directed  its  acceptance  and  ordered 
Tate  to  transfer,  convey  and  deliver  to  it  all  the  assets  and  property  of  the 
Westview  Savings  Bank,  except  a  small  portion  which  has  no  relation  to  the 
question  here  involved.  The  appellant  expressly  released  Tate  from  all  lia- 
bility and  responsibility  as  assignee  on  the  condition  that  he  would  transfer 
all  assets  in  his  hands  as  assignee  to  the  title  company,  which  he  did.  We 
think,  under  the  plain  terms  of  the  agreement  between  the  title  comimny, 
Tate,  as  assignee,  and  the  appellant,  no  cause  of  action  existed  in  favor  of 
the  appellant  against  Tate  on  the  bond  which  he  gave  as  assignee.  In  addi- 
tion to  this  we  are  of  the  opinion  that,  as  the  judgment  unqualifiedly  ordered 
Tate  to  turn  over  all  assets  in  his  hands  as  assignee,  it  precludes  plaintiff 
from  recovery,  even  if  the  appellant  attempted  to  qualify  and  limit  the 
terms  of  the  title  company's  proposition. 

The  judgment  Is  affirmed. 

vol.  25—5 
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BROWN,  &c.  V.  TATE,  &o. 

(Filed  M»y  28,  1903— Not  to  be  reported. ) 

Baniett  &  Barnett,  James  C.  Poston  and  Chas.  K.  Stewart  for  appellants. 

R.  C.  Kinkead,  St.  John  Boyle  and  Bodley,  Bask  in  &  Flexner  for  appel- 
lees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  by  Judge  Paynter. 

The  facts  in  this  case  are  substantially  the  same  as  in  the  case  of  Louisville 
Insurance  Co.  v.  Tate,  &c. ,  ante,  «1,  opinion  this  day  delivered.  Caroline 
Brown  and  the  LouLsvllle  Banking  Co.  weiv  creditors  of  the  Westview  Sav- 
ings Bank  at  the  time  it  assigned  to  Tat**.  They  joined  with  the  I^)uisville 
Insurance  Co.  in  the  letter  to  Tate  as  assignet^,  advising  him  to  accept  the 
proposition  of  the  German -Americjin  Title  Co.  Whilst  the  collateral  held 
by  the  appellants,  Louisville  13anking  Co.  and  Caroline  Bniwn,  is  different 
fnmi  that  held  by  the  Louisville  Insunmce  Co.,  yet  the  facts  of  the  c^ise  niise 
the  same  question  decided  In  the  Louisville  In.surance  Co.  v.  Tate,  &c. , 
and  our  conclusions  are  the  same  as  Uy  the  effect  of  the  acceptance  of  the 
proposition  made  by  the  title  company. 

The  judgment  is  aflQrmed. 
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(Fileti  May  28,  1903— Not  to  Ix^  reported. ) 

Conveyances— Where  a  husband  makes  a  conveyance  of  real  property  to  hia 
wife  and  children,  the  rule  of  construction  well  settled  in  this  State  is  that 
the  wife  is  only  vested  with  an  estate  for  her  life  and  the  husl)and's  children 
the  remainder. 

John  F.  Morgan  and  John  J.  Williams  for  appellants. 

W infield  Buckler  and  J.  H.  Minogue  for  appellees. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hol)son. 

Mrs.  Sarah  R.  Stewart  di^d  on  the  (ith  of  March,  1902.  her  husband,  Henry 
Stewart,  having  died  a  few  months  befon\  She  left  surviving  her  four  chil- 
dren by  Henry  Stewart  and  two  children  by  a  former  marriage.  After  her 
death  her  two  children  by  her  first  husband  filed  this  suit,  asserting  claim 
as  heirs  at  law  of  their  nu  ther  to  an  interest  in  a  house  and  lot  conveyed 
by  Henry  St4»wai*t  to  her  and  her  children  by  him.  Their  claim  is  that 
their  mother  took  the  land  as  joint  tenant  with  her  four  Stewart  children, 
and  that  on  her  death  her  inten\st  in  the  land  descendcil  equally  to  all  her 
children.  On  the  other  hand,  the  Stewart  children  claim  that  under  the 
deed  their  mother  took  a  life  estate*  in  the  land,  and  they  the  remainder. 
This  is  the  only  questitm  in  the  case  and  depends  upon  the  proper  construc- 
tion of  the  deed,  which  is  in  these  words: 

ii  "This  indenture  l)etween  Henry  Steward,  of  the  county  of  Nicholafi,  and 
State  of  Kentucky,  of  the  first   prri,  and   Sai-ah  R.  Stewart,  wife  of  said 
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Heniy  Stewart,  and  her  children  hy  said  Henry  Stewart,  now  born,  yis. , 
Minnie,  Robert,  Berry  and  Nellie,  and  such  other  child  or  children  as  may 
be  bom  to  her  by  said  Henry  Stewart,  of  the  county  of  Nicholas,  State  ot 
Kentucky,  of  the  second  part,  witnesseth:  That  in  consideration  of  $1  1q 
hand  paid,  and  the  further  consideration  of  the  natural  love  and  affection 
said  first  party  has  for  his  wife  and  children  above  named,  and  such  other 
child  or  children  as  may  hereafter  be  born  to  him  by  said  Sarah  B.  Stewart, 
the  party  of  the  first  part  does  hereby  sell,  convey  and  transfer  unto  the 
parties  of  the  second  part,  and  their  heirs  and  assigns,  a  certain  lot  or  parcel 
of  ground  lying  in  the  town  of  Carlisle,  Nicholas  county,  Kentucky.  (Here 
follows  description  of  land. )  To  have  and  to  hold  the  property  hereby  con* 
Tvyed  with  its  appurtenances  to  the  jiarties  of  the  second  part  and  their 
heirs  and  assigns  forever,  with  covenant  of  genenil  warranty  of  title. 

"In  testimony  whereof  the  party  of  the  first  part  hereunto  sets  his  hand 
this  10th  day  uf  January,  1878. 

"HENRY  STEWABT." 

Where  land  is  conveyed  to  a  woman  and  her  children,  she  then  having 
children,  and  the  conveyance  is  from  her  father,  or  some  person  other  than 
her  husband,  the  rule  is  that  she  and  the  children  take  as  joint  tenants,  the 
wtate  opening  up  to  after-lx)m  children.  (Turner  v.  Patterson,  So  Ky^,  296; 
Gill  V.  Logan,  50  Ky.,  234;  Cessna  v.  Cessna,  67  Ky.,  616.)  But  where  the 
deed  is  made  by  the  husband  to  his  wife  and  children  a  different  rule  is  foI« 
lowed.  Thus  in  Davis  v.  Hardin,  80  Ky.,  672,  the  conveyance  was  "between 
David  W.  Jones,  of  the  first  part,  and  Mary  E.  Jones  and  William  P.  Jones, 
Infant  child  of  Mary  E.  Jones,  of  the  second  part."  The  property  was  oon% 
veyed  '*in  trust  for  the  said  Mary  E.  Jones  and  William  P.  Jones  and  any 
otiier  child  or  children  of  her  begotten  by  said  David  W.  Jones. "  The  court, 
after  saying  that  the  object  of  all  construction  is  to  effectuate  the  intention 
of  the  person  whose  writing  is  to  be  construed  and  that  the  words  of  the  instru* 
msnt  to  this  end  must  read  in  the  light  of  the  attending  circumstances  and  the 
Klation  of  the  parties,  added:  ''A  father  making  provision  for  his  child  and 
that  child's  children,  may  well  be  supposed  to  have  intended  them  to  take 
jointly.  They  are  all  of  his  blood,  and  the  natural  object  of  his  bounty;  but 
when  a  husband  makes  a  conveyance  to  the  wife  and  their  children,  there  is  less 
reason  to  suppose  that  he  intended  they  should  take  as  joint  tenants,  whereby 
liis  bounty  may,  by  her  death,  pass  into  the  hands  of  a  stranger,  even  as 
against  himself.  No  doubt  Jones  desired  and  intended  that  his  wife  should 
^njoy  the  property  equally  with  their  children,  but  it  would  be  unnatural 
to  suppose  that  he  intended  to  invest  her  with  an  esttite  which  might  pass 
from  her  to  strangers  to  his  blood.  ♦  *  *  It  would  be  far  more  reasonable 
to  suppose  that  he  intended  to  give  his  wife  a  life  estate,  remainder  to  their 
children,  as  was  held  in  Foster  v.  I?hreve  and  Webb  v.  Holmes." 

In  Bullock  V.  Caldwell,  81  Ky. ,  56f5,  this  rule  was  approved,  and  it  was  fol- 
lowed in  Smith  v.  Upton,  12  Ky.  Law  ttep.,  27,  where  the  conveyance  was 
'to  Helen  Smith,  wife  of  Henry  H.  8mith,  and  her  chlldn»n." 

It  was  again  followed  in  Bodine  v.  Arthur,  91  Ky.,  53.  There  the  convey- 
ance was  *'unto  said  Hettle  E.  Bodine,  wife  of  the  said  B.  W  Bodine,  and 
to  her  children  by  him  begotten,  forever."  It  was  again  followed  in  Good* 
ridge  v.  Goodridge,  91  Ky. ,  507,  and  in  Fletcher  v,  Tyler,  Si2  Ky. ,  Uo.    Tho 
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rule  was  also  approved  in  Hood  v.  Dawson,  17  Ky.  Law  Hep. ,  884,  where  thep> 
oourt,  after  pointing  out  that  a  different  construotion  is  given  to  convey- 
anoes  by  a  husband  to  his  wife  and  children  than  to  those  made  by  other- 
persons,  said:  '*In  such  oases  the  constant  and  uniform  tendency  of  the  court 
has  been,  in  cases  where  the  language  was  in  substance  to  the  wife  and  chil- 
dren, or  for  the  use  and  benefit  of  the  wife  and  children,  or  of  the  wife  and 
the  heirs  of  her  body  or  issue,  etc.,  to  hold  that  the  wife  takes  a  life  estate - 
only,  and  that  the  children  take  in  remainder.  The  reason  assigned  by  the 
oourt  for  this  favorite  construction  is  that  otherwise,  if  the  wife  was  held  to 
take  an  interest  in  fee  simple,  this  part  of  the  estate  might  pass  to  some- 
stranger  in  blood  to  the  husband,  a  possibility  not  to  be  supposed  consonant 
to  his  wishes  and  intention.  This  rule  has  also  been  applied  to  cases  where 
the  consideration  for  the  conveyance  moves  from  the  husband  to  the- 
grantor. " 

The  cases  relied  on  for  appellees  do  not  conflict  with  those  above  cited. 
None  of  them  were  conveyances  by  the  husband,  and  the  rule  as  applied  to- 
oonveyanoes  by  the  husband  is  too  well  settled  in  this  State  to  be  now  de- 
parted from.  The  deed  in  this  case  is  to  the  parties  of  the  second  part,  who- 
are  "Sarah  R.  Stewart,  wife  of  »kid  Henry  Stewart,  and  her  children  by 
said  Henry  Stewart,  now  born,  viz.,  Minnie,  Robert,  Berry  and  Nellie,  and 
such  other  child  or  children  as  may  be  born  to  her  by  said  Henry  Stewart  ** 
It  is  made  "in  consideration  of  $1  in  hand  paid  and  the  further  considera- 
tion of  the  natural  love  and  affection  said  first  party  has  for  his  wife  and 
children  above  naiued,  and  such  other  child  or  children  as  may  hereafter  be 
bom  to  him  by  said  Sarah  B.  Stewart. "  It  is  true  the  oonveyanoe  is  "unto- 
the  parties  of  the  second  part  and  their  heirs  and  assigns' '  and  in  the  haben> 
dum  clause  the  same  words  are  used;  but  the  use  of  thQ  words  "and  their 
heirs  and  assigns' '  does  not  indicate  anything  more  than  an  Intention  to 
pass  to  the  grantees  the  whole  estate.  In  other  words,  these  are  only  formal 
words  to  show  that  a  fee  was  conveyed,  and  they  are  insufficient  to  take  the 
case  out  of  the  rule  heretofore  so  often  laid  down,  which  seems  to  us  just  and 
is  aptly  illustrated  by  the  facts  of  the  case,  for  it  is  peref ctly  clear  that  Henry 
Stewart  aimed  to  provide  for  his  wife  and  her  children  by  him.  He  ezprenly 
excluded  his  stepchildren,  and  in  three  places  in  the  deed  refers  to  her  chil- 
dren by  him,  then  bom  or  thereafter  bom  to  her  by  him.  To  give  the  step- 
children an  interest  in  this  land  would  be  to  violate  the  intention  of  the- 
grantor,  apptirent  on  the  face  of  the  instrument. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


DRURY'S  ADM'X  v.    NEW  YORK  LIFE  INS.  CO. 

,-     (Filed  May  28,  1903. ) 

Insurance— Forf el tiu«  of  policy— On  July  7,  1897,  appellee  issued  and  de- 
livered to  D.  a  policy  of  insurance  on  his  life,  which  was  nonforfeitable  after 
payment  of  three  annual  premiums  of  129.70  each.  It  was  also  stipulated 
that  at  the  end  of  the  third  and  any  subsequent  year  the  company  would 
issue  a  policy  of  paid-up  insurance  if  demand  for  same  was  made  within  six 
months  after  nonpayment  of  premium.  It  was  also  provided  that  if  any 
subsequent  premium  is  not  duly  paid  and  the  policy  surrendered  and  a  paid- 
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up  policy  issued  as  pwrlpusly  stated,  the  poUoy  will  be  extended  without 
request  or  demand  for  the  full  amount  during  the  tenn  stipulated  in  a  table 
attached  to  the  policy.  D.  made  payment  of  three  annual  premiums,  but 
being  unable  to  pay  the  premium  in  advance  on  July  7,  1900,  executed  his 
note  for  same,  due  in  twelve  months.  D.  failed  to  pay  this  note  with  inter- 
est when  due,  or  the  premium  due  July  7,  1901,  but  died  in  the  August  fol- 
lowing, and  this  suit  was  brought  on  said  policy.  In  its  answer  the  company 
alleged  that  no  application  was  made  for  paid-up  insurance,  and  denied  that 
it  was  indebted  ba  any  greater  amount  than  $84.  In  a  second  paragraph  it 
claimed  that  the  assured  waived  and  surrendered  his  right  to  extended  in- 
surance by  refusing  or  failing  to  pay  the  interest  on  his  premium  note,  and 
hy  falling  to  pay  the  premium  due  July  7,  1901.  It  also  alleged  that  by  the 
terms  of  the  note  D.  made  a  new  contract,  and  it  was  stipulated  that  all 
rights  under  the  policy  were  forfeited  unless  said  interest  and  premiums 
were  duly  paid,  except  the  right  to  a  surrender  value  or  paid-up  policy. 
Held — That  said  answer  presented  no  defense  to  a  recovery  under  the  policy 
as  no  new  contract  was  made  by  the  note,  and  under  the  policy  D.  was  en- 
titled to  extended  insurance  for  four  years  after  paying  three  premiums  with* 
-out  any  request  or  demand  therefor,  which  would  have  kept  the  policy  in 
force  for  a  period  beyond  his  death,  besides  the  right  to  a  surrender  value  is 
aved  by  the  terms  of  the  note,  and  this  includes  the  right  to  extended  in- 
surance. 

Drury  Ss  Drury  and  H.  X.  Morton  for  appellant. 

Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  7th  day  of  July,  1897,  the  New  York  Life  Ins  Co.  issued  and  delivered 
to  Charles  N.  Drury  a  policy  for  1 1,000  upon  the  twenty  year  payment  life 
plan,  payable  to  his  executors,  administrators  or  assigns,  or  such  other  bene* 
iiciaiy  as  might  be  designated  by  the  insured,  in  consideration  of  $29.70,  paid 
in  advance,  and  the  payment  of  a  like  sum  on  the  7th  day  of  July  in  every 
year  during  the  continuance  of  the  policy  until  twenty  full  years'  premiums 
should  have  been  paid.  As  an  inducement  to  take  the  policy  the  company 
offered  certain  special  advantages  in  the  way  of  loans  and  surrender  values 
which  were  set  out  In  a  table  on  the  second  page  of  the  policy,  and  which 
were  made  a  part  of  the  contract  of  insurance,  and  which  are  as  follows : 

"TABLE  OF  LOANS  AND  SURRENDER  VALUES. 

"In  paid-up  insurance  or  extended  insurance,  under  the  conditions  spec!* 

lied  on  the  next  page. 

Surrender  Values. 

At  the  end  of  Loans  Paid  up  Ins.       Extended  Ins.  for 

the  term  of  $1,000 

ad.  year $40  00  $150  00  4  yrs.  10  mon, 

4thyear 65  00  200  00  8  yrs.    1  mon, 

5th  year 72  00  .250  00  11  yrs.    4  mon, 

'^Jthyear 88  00  300  00  14  yrs.    8  mon. 

On  the  third  page  of  the  policy,  under  the  head  of  benefits  and  provisions^ 
^he  policy  contained  these  stipulations : 
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'*This  policy  can  not  be  forfeited  after  it  shall  haTe  been  In  force  three* 
full  years  as  hereinafter  provided: 

*'l8t.  If  any  subsequent  premium  is  not  duly  paid,  this  policy  will  be  en- 
dorsed for  the  amount  of  paid-up  insurance,  payable  at  the  death  of  the  In- 
sured, specified  in  the  table  on  the  preceding  page,  less  the  value  of  »ny 
Indebtedness  on  this  policy,  provided  demand  is  made  therefor,  with  the 
Burrender  of  this  policy  within  six  months  after  such  nonpayment,  or, 

*'2d.  If  any  subsequent  premium  is  not  duly  paid,  and  if  this  policy  is  not 
surrendered  as  provided  in  the  preceding  clause,  the  insurance  under  this 
policy  will,  after  the  repayment  of  any  indebtedness,  be  extended  without 
request  or  demand  therefor,  for  the  amount  of  11,000,  during  the  term  pro- 
vided in  the  table  on  the  preceding  page,  payable  only  if  the  insured  dies 
Within  said  term.  At  the  end  of  said  term,  if  the  insured  is  then  liviner» 
this  policy  shall  cease  and  determine." 

The  annual  premium  of  129.70  was  paid  when  the  policy  was  issued  And 
On  the  7th  day  of  July,  1898,  and  1899.  On  the  7th  day  of  July*  1900,  the  ln> 
•ured,  Dniry,  failed  to  pay  in  cash  the  premium  of  189.70  In  advance,  and 
by  agreement  with  the  company  executed  the  following  note: 

•*  PREMIUM  LIEN  NOTE, 
**i29.70.  July  7,  1900. 

**  Twelve  months  after  date  I  promise  to  pay  to  the  order  of  the  New  York 
Life  Insurance  Co.,  at  the  office  of  said  company  in  the  city  of  New  York, 
the  sum  of  $29. 70,  with  interest  in  advance  at  the  rate  of  5  per  cent,  per 
annum  (for  value  received),  being  for  premium  due  July  7  on  policy  No. 
801,526,  issued  by  said  company  on  the  life  of  Charles  N.  Drury. 

'*It  is  understood  and  agreed : 

"1st.  That  this  note  may  be  renewed  if  interest  thereon  and  subsequent 
premiums  on  said  policy  are  duly  paid. 

*'2d.  That  unless  said  interest  and  premiums  are  duly  paid,  said  policy 
and  its  accumulations  shall  Immediately  be  forfeited,  except  as  to  the  right 
to  a  surrender  value  or  paid-up  policy,  which  may  be  provided  in  said  policy 
or  by  statute. 

'•8d.  That  in  the  settlement  of  any  claim  or  any  benefit  under  said  policy 
before  this  obligation  shall  have  been  fully  paid,  the  amount  thereon  shall 
be  deducted  from  the  amount  otherwise  payable  by  said  company. 

(Signetl)    "CHARLES  N.  DKURY." 

Drury  failed  to  pay  either  the  principal  or  interest  on  this  note  at  ma- 
turity, and  he  also  failed  to  pay  any  part  of  the  premium  of  $29.70  for  the 
ensuing  twelve  months,  which  fell  due  on  the  7th  day  of  July,  1901,  and  de- 
parted this  life,  intestate,  on  the  16th  day  of  August,  1901.  And  the  appel- 
lant, Ann  T.  Drury,  shortly  thereafter  qualified  as  his  administratrix,  and 
forwarded  to  the  company  proofs  of  the  death  of  the  insured,  and  demanded 
the  payment  to  her  under  the  terms  of  the  policy  of  91,000,  with  Interest 
from  October  4,  1901,  and  payment  being  refused  by  the  company,  instituted 
this  suit  against  appellee  on  the  11th  day  of  Octoljer  thereafter. 

The  company  in  its  answer  admitted  the  issual  of  the  policy  and  the  pay- 
ment of  the  premiums  for  the  years  '97,  '98  and  '99;  that  no  application  was 
made  by  the  insured  for  ptiid-up  insurance,  but  denies  that  it  was  indebted 
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to  the  appellant  in  any  amount  exceeding  $84,  and  the  second  paragraph  of 
ihe  answer  reads  as  follows:  "Defendant  says  that  by  the  terms  of  the  con- 
tract above  quoted  the  assured  waived  and  surrendered  his  right  to  extended 
insurance  by  refusing  or  failing  to  pay  the  Interest  on  his  premium  note 
above  set  out,  and  by  refusing  or  failing  to  i>ay  the  premium  due  July  7, 
1901.  Defendant  says  that  by  the  terms  of  the  premium  lien  note  quoted 
supra  it  'was  expressly  agreed,  in  addition  to  the  contract  set  out  in  the  pol- 
icy, and  in  ctfnformity  therewith,  'that  unless  said  interest  and  premiums 
are  duly  paid,  said  policy  and  accumulations  shall  immediately  become  for- 
feited and  void,  except  as  to  the  right  to  a  surrender  value  or  paid-up  pol- 
icy, '  that  the  assured,  by  the  terms  of  the  policy  above  set  out,  and  by 
the  terms  of  the  premium  note  aforesaid,  is  entitled  to  a  paid  up  policy  only 
as  specified  in  the  policy,  less  the  amount  of  his  indebtedness  at  the  time  to 
the  company,  leaving  a  net  amount,  as  of  date' July  7,  1901,  of  t84,  for  which 
amount  this  defendant  hereby  offers  to  confess  judgment  in  full  of  plain- 
tiff's recovery.** 

A  general  demurrer  was  filed  by  plaintiff  to  the  defendant's  answer,  and 
it  was  overruled,  and  plaintiff  declining  to  plead  further,  it  was  adjudged  by 
the  trial  court  that  the  plaintiff  recover  judgment  for  $84,  with  interest  from 
the  16th  of  August,  1901,  until  paid,  and  so  much  of  her  petition  as  sought  to 
recover  more  than  this  sum  was  dismissed,  and  plaintiff  has  appealed.  It  is 
admitted  that  the  conditions  of  the  policy  had  all  been  complied  with  by  the 
assured  up  to  the  time  he  executed  the  note  of  July  7,  1900,  for  the  premium 
then  due,  carrying  the  iwlicy  up  to  July  7,  1901 ;  and  that  by  the  express 
terms  of  the  policy  he  was  on  that  date  entitled  to  a  loan  of  $40,  or  to  a 
paid-up  policy  of  $150,  or  to  extended  insurance  for  $1,000  for  four  years  and 
ten  months.  It  is  also  admitted  that  if  the  appellantr  had  not  executed  the 
premium  note  relied  on,  or  paid  any  of  the  subseciuent  premiums  in  accord- 
ance with  the  terms  of  his  contract,  and  had  died  at  any  time  within  four 
years  and  ten  months  from  the  7th  of  July,  1900,  that  his  administratrix 
would  have  been  entitled  to  recover  the  full  amount  of  the  policy.  But  the 
defendant  insisted  that  the  note  given  on  the  7th  of  July,  1900,  contained  a 
new  contract  between  the  company  and  the  assured,  by  which  It  was  agreed 
that  unless  the  princlpiU  and  Interest  of  the  premluiu  note  was  paid  at  ma- 
turity the  policy  and  Its  accumulations  were  immediately  forfeited,  except 
as  to  the  right  of  the  assured  to  a  paid-up  policy  for  $150,  less  the  indebted- 
ness of  the  assured  to  the  company  growing  out  of  the  execution  of  the  note. 
It  does  not  seem  to  us  that  this  is  a  fair  construction  of  the  second  condition 
attached  to  the  premium  note  of  July,  1900.  While  It  recites  that  unless 
the  Interest  and  premiums  are  duly  paid  the  policy  and  its  accumulations 
shall  be  forfeited,  it  expressly  stipulates  that  the  right  to  a  surrender  value 
or  paid-up  policy,  provided  In  the  policy,  shall  remain  intact.  Under  the 
head  of  surrender  values,  in  the  table  of  loans  and  surrender  values,  set  out 
on  the  second  page  of  the  pt)licy,  we  find  paid-up  insurance  and  extended 
insurance  both  under  the  head  of  surrender  values ;  and  under  the  head  of 
nonforfeiture  provisions,  on  the  third  page  of  the  policy,  we  find  it  provided 
that  if  any  subsequent  premium  is  not  duly  paid,  this  policy  shall  be  en- 
dopsed  for  the  amount  of  paid-up  Insurance,  payable  at  the  death  of  the  In- 
sored,  specified  in  the  table  on  the  preceding  page,  less  the  amount  of  in- 
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debtedness  on  this  policy,  provided  demand  is  made  therefor,  with  surrender 
of  this  policy,  within  six  months  after  such  payment.  There  is  no  pretense 
that  the  insured  ever  compiled,  or  attempted  to  comply,  with  this  proyislon 
of  the  policy.  It,  therefore,  follows  that  his  right  to  a  policy  for  paid-up  in- 
surance was  abandoned.  In  the  second  condition  under  this  head  it  is  pro- 
vided *'that  if  any  subsequent  premium  is  not  duly  paid,  and  if  the  policy 
is  not  surrendered  as  in  the  preceding  clause,  the  insurance  under  this  policy 
will,  after  the  repayment  of  any  indebtedness,  be  extended  without  request 
or  demand  therefor  for  the  amount  of  $1,000,  during  the  term  provided  in 
the  table  on  the  preceding  page,  payable  only  if  the  insured  dies  within 
said  term.  At  the  end  of  said  term,  if  the  insured  is  then  living,  the  policy 
shall  cease  and  determine. ' ' 

It  will  be  observed  that  extended  insurance  for  the  fullj'amoiint  of  the 
policy  is  one  of  the  surrender  values  expressly  provided  for,  and  the  only 
one  which,  under  all  conditions,  is  not  forfeitable.  Paid-up  insurance  is 
also  a  surrender  value,  but  to  enable  the  Insured  to  take  advantage  of  this 
provision  the  policy  requires  that  the  Insured  should,  within  six  months 
after  failure  to  pay  a  premiiuu,  surrender  his  policy  and  demand  paid-up 
insurance.  If  the  contention  of  the  company  Is  a  sound  one,  the  effect  of 
the  failure  of  the  insured  to  pay  the  Interest  and  premium  note  at  maturity 
is  to  exactly  reverse  these  conditions  of  the  policy.  In  other  words,  it  forfeits 
automatically  the  provision  for  extended  insurance,  and  revives  the  provi- 
sion for  a  paid-up  policy  which  had  been  forfeited  by  the  assured's  failure  to 
malie  demand  therefor  and  surrender  his  policy  within  six  months.  The 
law  does  not  favor  forfeitures,  and  will  not  assume  that  the  assured  Intended 
by  the  execution  of  the  note  of  July,  1900,  to  forfeit  the  right  to  extended  in- 
surance, which  he  had  already  acquired  by  the  payment  of  three  annual  pre- 
miums on  the  policy.  The  only  reasonable  construction  which  can  be  put 
upon  the  language  of  the  policy  and  note  is  that  on  2the  forfeiture  of  the 
policy  by  the  nonpayment  of  interest  assured  forfeited  all  right  to  further 
participate  in  accumulations,  to  receive  dividends,  tQ  be  re- instated  after 
the  lapse  of  the  policy,  etc. ,  but  did  not  surrender  his  right  to  extended  in- 
surance for  the  term  earned  by  the  premiums  paid. 

Nor  can  we  doubt  that  if  the  insured  had  made  a  demand  for  paid-up  in- 
surance at  the  time  of  his  default  in  the  payment  of  the  premium  note  and 
interest,  that  the  company  would  have  been  prompt  to  claim  that  he  was 
not  entitled  to  a  paid-up  policy,  as  he  had  failed  at  the  proper  time  to  make 
demand  therefor,  but  only  to  such  extended  insurance  as  his  Interest  in  the 
iwlicy  would  purchase  after  the  payment  of  his  indebtedness  to  the  company. 

It,  therefore,  follows,  that  the  Judgment  must  be  reversed  and  cause  re- 
manded, with  instructions  to  sustain  plaintiff's  demurrer  to  the  defendant's 
answer,  and  for  other  proceedings  consistent  wlth^thls  opinion. 
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CITY  OF  COVINGTON,  Ac.  v.  SHINKLB,  fto. 

(Filed  May  88,  1908— Not  to  be  reported.) 

MunicipRl  taxation— Injunction— In  this  action  appellee  seeks  to  enjoin 
the  tRX  collector  of  the  city  from  selling  a  piece  of  real  property  for  taxes, 
allefflDg  that  the  valiiation  fixed  by  the  assessor  and  board  of  equalization  is 
€xoessiTe.  Held— That  there  in  no  appeal  from  action  of  a  board  of  equal- 
ization in  fixing  the  valuation  of  property,  and  the  courts  will  not  enjoin 
the  oollectlon  of  a  tax  on  the  ground  of  excessive  valuation  unless  it  be 
shown  that  the  assessment  is  so  excessive  as  to  import  fraud  in  the  assessor 
or  amount  to  spoliation.    Neither  Is  shown  in  this  case. 

F.  J.  Hanlen  for  appellants. 

J.  W.  Biyan  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  instituted  by  the  appellants,  Bradford  and  Sarah  Jane 
Shinkle,  against  the  city  of  Covington  and  Edward  Zeis,  delinquent  tax 
collector,  to  enjoin  the  sale  of  a  lot  and  store  thereon,  situated  at  the  south- 
west comer  of  Madison  and  Seventh  streets  in  the  city  of  Covington,  for  taxes 
due  the  city  for  the  year  1901  upon  an  assessment  of  $14,000  as  fixed  by  the 
board  of  equalization.  Plaintiff  alleges  that  the  property  would  not  bring 
at  a  fair  voluntary  sale  more  than  $8,500;  and  that  the  valuation  of  $14,000 
was^exoessive  and  oppressive.  In  their  answer  the  city  of  Covington  say 
that  the  valuation  placed  thereon  by  the  board  of  equalization  was  fair  and 
reasonable. 

Plaintiff  testified  that  the  property  was  assessed  at  $8,500  for  1897,  1898  and 
1890;  that  during  the  year  1900  the  building  on  the  property  was  torn  down 
and  rebuilt  and  that  in  addition  to  the  old  materials  about  $4,000  was  ex- 
pended in  rebuilding;  that  he  listed  it  for  taxation  for  the  year  1900,  after  it 
had  been  rebuilt,  at  $8,600,  but  that  the  city  assessor  raised  the  valuation 
thereon  to  $11,500;  that  he  then  appealed  to  the  board  of  equalization  for  a 
leductlon  of  the  assessment  to  $10,000,  and  that  upon  the  hearing  of  the  case 
they  advanced  the  assessment  to  $14,000;  that  he  received  a  gross  income  on 
the  property  of  $115  per  month.  A  number  of  witnesses  introduced  by  the 
€i^<  testify  that  $14,000  was  the  fair  salable  value  of  the  property.  Section 
2179  of  the  statutes,  which  is  a  provision  of  the  charters  of  cities  of  the  sec- 
ond class,  to  which  appellee  belongs,  provides  that  ''all  the  real  estate  in 
the  city  shall  be  assessed  at  Its  fair  cash  value,  estimated  at  a  fair  voluntary 
sale,  as  of  the  15th  of  September  in  each  year. ' ' 

And  section  8181  provides  that  "there  shall  be  a  board  of  equalization,  to 
consist  of  three  citizens,  who  shall  hear  all  complaints  against  the  assess- 
ment made  by  the  assessor  and  shall  determine  the  same.  They  shall  in- 
crease or  decrease  assessments  on  like  property  to  make  all  assessments  as 
uniform  as  may  be,  or  to  place  a  true  value  on  the  property  assessed. " 

The  statute  does  not  provide  for  an  appeal  from  their  valuation  to  the 
courts,  and  courts  of  equity  will  not  enjoin  the  collection  of  a  tax  upon  the 
ground  that  the  property  has  been  assessed  too  high,  unless  it  be  shown  that 
the  assessment  is  so  excessive  as  to  Import  fraud  In  the  assessor,  or  amount 
to  spoliation.     (Russell,  Sheriff,   &c.   v.  Corlish,   Litsey,   &c.,  10  Ky.  Law 
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Rep.,  26;  Boyal  Wheel  Co.  v.  Taylor  County,  80  Ky.  Law  Rep.,  904. > 
The  evidence  does  not  show  the  assessment  complained  of  to  belong  to  eitheir 
category. 

For  reasons  indicated  the  judgment  appealed  from  is  reversed  and  cause 
remanded,  with  direction  to  dissolve  the  injunction  and  dismiss  plaintiff  *» 
petition,  and  for  further  proceedings  consistent  with  this  opinion. 


SUPREME  LODGE  KNIGHTS  OF  HONOR  v.  LAPP'S  ADM'X. 
(Filed  May  28,  1903--Not  to  be  reporte<l.  > 

1,  Insurance — Suicide — Instructions— Evidence— Appellant  issued  to  L.  a 
benefit  certiflwite  for  12,000,  provided  the  death  was  not  produced  by  suicide, 
whether  sane  or  insane,  except  it  be  committed  in  a  delirium  resulting  from 
illness.  Three  trials  were  had.  The  first  verdict  was  in  favor  of  plaintiff, 
which  the  court  set  aside;  at  the  second  trial  the  jury  disagreed,  and  the 
third  trial  resulted  in  a  verdict  and  judgment  for  phiintiff,  from  which  this 
appeal  is  prosecuted.  Appellant  insists  thiit  the  verdict  is  flagrantly  against 
the  evidence,  and  the  court  should  have  given  a  peremptory  instruction  to 
find  for  defendant.  Held— That  as  the  facts  and  circumstances  tended  to 
prove  that  L.  took  his  life  while  in  delirium  from  illness,  the  court  properly 
refused  to  give  a  peremptory  instruction  to  find  for  defendant.  The  rule  is 
settled  in  this  State  that  a  peremptory  instruction  should  not  Ix*  given  if 
there  is  any  evidence  to  uphold  the  contention  of  the  opposing  party. 

2.  Verdicts— The  rule  in  this  State  is  that  where  there  have  been  three 
verdicts  for  the  name  party,  or  two  verdicts  and  a  hung  jury,  the  court  will 
not  disturb  the  verdict  of  the  third  jury  on  the  ground  that  the  verdict  is  not 
sustained  by  the  evidence. 

Humphrey,  Burnett  &  Humphrey  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  3. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  on  April  2rt,  1886,  issued  to  John  Lapp  a  benefit  certificate,  in- 
suring his  life  in  the  sum  of  12.000,  in  accordance  with  the  laws  governing 
the  order,  provided  death  was  not  produoiHl  by  suicide.  Among  the  laws  of 
the  ortler  was  a  rule  as  follows:  "The  ortler  will  not  pay  the  benefits  of 
those  memliers  who  commit  suicide,  whether  sane  or  insane,  except  it  be 
committed  in  a  delirium  resulting  from  Illness,  or  while  the  member  is 
under  treatment  for  insanity,  or  after  the  member  has  been  judicially  de- 
clared to  Ix  insane ;  but  in  all  cases  not  within  said  exception  the  assess- 
ments contributed  to  the  widows'  and  orphans'  benefit  fund  by  such  member 
shall  be  returned,  and  sholl  Ix?  paid  to  the  ]x»neflciaries  in  lieu  of  the  ben- 
efit." 

John  Lapp  shot  himself  with  a  pistol  in  August,  1S*.)7,  and  died  a  few  days 
later.  The  comiMiny  offered  t<)  piiy  1454.1X3,  the  amount  he  had  contributetl 
to  the  lx»neflt  fund;  but  refiistHl  to  pay  the  full  amount  of  the  policy  on  the 
ground  that  he  had  conmiitteil  suicide.  On  the  other  hand,  the  plaintiff  in- 
sist^Hl  that  he  committed  sulfide  in  delirium  resulting  from  illness.  The 
case  was  tried  three  times  in  the  circuit  court.     On  the  first  trial  the  jury 
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fonnd  for  the  plaintiff;  the  court  granted  a  new  trial,  on  the  second  trial  the 
J11X7  disagreed;  on  the  third  trial  the  jury  again  found  for  the  plaintiff. 
The  chief  complaint  on  the  appeal  is  that  the  verdict  is  palpably  against  the 
evidence,  and  that  under  the  proof  the  jury  should  have  been  instructed  per- 
emptorily to  find  for  the  defendant.  The  insured  was  a  butcher.  He  was 
seen  coming  out  of  the  water  closet  at  his  residence  with  a  pist^ol  in  his 
hand.  The  witness  caught  him  by  the  arm,  set  him  In  a  chair  and  took  the 
pistol  away  from  hin».  He  was  shot  through  the  head  just  above  the  ear. 
This  is  the  only  proof  as  to  how  the  shooting  occurre<l.  No  motive  Is  shown 
for  the  shooting.  His  financial  condition  was  satisfactory.  For  some  days 
before  he  was  shot  he  had  complained  of  headache,  and  had  been  seen  by  sev- 
eral persons  holding  his  head.  He  said  he  was  suffering  from  neuralgia,  and 
was  taking  quinine  for  it.  His  actions  for  several  days  were  strange.  If 
persons  went  where  he  was  he  would  walk  away,  but  if  asked  a  question  he 
would  answer  It.  Ordinarily  he  was  a  very  jovial  person.  For  some  time 
he  was  nervous  and  could  not  sleep  at  night.  His  health  was  not  good  and 
his  family  observed  this.  Toward  the  last  he  seemed  to  be  wandering; 
sometimes  when  persons  talked  to  him  he  would  not  answer.  He  com- 
plained a  great  deal  of  violent  pain  in  the  head,  and  on  the  day  before  his 
death,  while  holding  his  head  with  his  hands,  said  that  he  had  neuralgia  so 
bad  it  almost  set  him  crazy.  On  the  morning  of  his  death  he  was  sitting  at 
his  desk  and  a  witness  walked  up  to  him  and  spoke  to  him,  and  he  partly 
turned  around  and  said  "good  morning."  The  witness  said:  "What  Is  the 
matter,  Johnnie y"  He  said:  "My  head  has  been  hurting  me."  The  wit- 
ness said :  "You  ought  to  do  something  for  that, "  and  he  said :  "I  am  taking 
quinine. "  This  is  the  last  proof  made  in  regard  to  him  until  he  came  out  of 
the  wat«r  closet  with  the  pistol  in  his  hand  and  the  shot  through  the  head. 
There  is  some  proof  that  as  they  were  taking  him  upstairs  he  said:  "Don't 
tell  mother;"  but  his  sister  says  she  said  this,  not  he.  And,  however  this 
may  be,  we  are  satisfied  from  all  the  evidence  that  this  time  he  was,  by  rea- 
son of  the  wound,  in  a  condition  not  to  be  responsible. 

The  rule  in  this  State  is,  where,  there  is  any  evidence,  the  question  is  for 
the  jury,  and  we  can  not  say  that  there  was  not  some  evidence  on  these 
facts  that  the  shooting  was  done  in  delirium  resulting  from  illnes.s.  It 
would  be  an  exten»^ion  of  the  contract  to  say  that  the  word  Illness  refers 
only  to  such  a  sickness  as  confine<l  the  deceased  in  l^jd.  It  is  clear  that  the 
deceased  was  sjck  and  had  been  sick  for  some  time,  and  the  jury  were  war- 
ranted from  the  violence  of  the  pain  he  was  shown  to  have  suffeivd,  his  ab- 
normal actions  and  the  testimony,  that  his  mind  was  wandering  in  conclud- 
ing that  the  shooting  was  done  in  delirium.  Delirium  is  defined  as  mental 
aberration  or  a  wandering  of  the  mind.  (Webster. )  Illness  is  defined  as  a 
disorder  of  health,  sickness.  ( Webster. )  Under  these  definitions,  where  the 
deoessed  was  suffering  from  violent  piilns  in  the  head,  which  had  continued 
for  some  time,  and  seemed  to  be  wandering  and  distrait,  there  whs  at  least 
ground  for  the  conclusion  that  he  was  suffering  from  delirium  resulting 
from  illness,' and,  there  being  no  other  reason  shown  for  the  suicide,  the 
question  was  properly  left  to  the  jury. 

The  rule  in  this  State  is  that  where  there  have  heen  three  verdicts  for  the 
same  party,  or  two  verdicts  and  a  hung  jury,  the  court  will  not  disturb  the 
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vardict  of  the  third  jury  on  the  ground  that  the  verdict  is  not  sustained  hy 
the  evidence.  While  the  evidence  of  the  two  physicians  introduced  as  ez- 
P3rts  was  entitled  to  very  little  weight,  on  account  of  the  meagemess  of  the 
f  .lets  on  which  their  conclusion  was  based,  we  do  not  see  there  was  any  ma- 
terial error  in  its  admission.  The  case  of  Manhattan  Life  Ins.  Co.  v.  Beard, 
23  Ky.  Law  Bep.,  1747,  was  upon  a  policy  materially  different  from  that 
bafore  us  in  its  provisions.  A  case  more  like  this  is  Blackstone  v.  Standard 
Life  and  Accident  Ins.  Co. ,  3  L.  R.  A. ,  486. 

The  court  instructed  the  jury  that  they  might,  in  their  discretion,  allow  or 
disallow  interest  on  the  amount,  if  they  found  for  the  plaintiff.  The  jury 
found  for  the  plaintiff  $2,000,  without  interest.  But  the  court,  on  motion, 
disregarded  so  much  of  the  verdict  as  did  not  give  interest,  and  entered  a 
judgment  in  favor  of  the  plaintiff  for  12,000,  with  interest  from  the  time  the 
money  was  due  under  the  policy.  This  was  correct;  it  was  a  suit  upon  a 
written  contract.  The  money  bore  interest  from  the  time  it  was  due,  and 
the  court  erred  in  submitting  the  question  of  interest  to  the  jury.  The  find- 
ing of  the  jury  in  favoi>  of  the  plaintiff  entitled  her  to  a  judgment  for  the 
amount,  with  interest  from  the  time  at  which,  under  the  contract,  the 
money  was  due.  (Gore  v.  Buck,  17  Ky.,  209;  Carr  v.  Robinson,  71  Ky.,  989; 
Reynolds  V.  Powers,  17  Ky.  Law  Rep.,  1059;  Cook  v.  Clark,  21  Ky.  Law 
Rep.,  31«.) 

Judgment  affirmed. 


LOCKE  V.  COMMONWEALTH. 
(Filed  May  38,  1908— Not  to  be  reported. ) 

1.  Criminal  law—Local  option— Construction  of  statutes— Appellant  was 
Indicted  for  a  violation  of  a  local  option  law,  provided  by  special  statute  of 
1876,  which  prohibited  the  sale  of  spirituous,  vinous  or  malt  liquors  in  Glas- 
gow, and  a  conviction  and  fine  of  f  100  was  imposed  upon  him,  from  which 
he  prosecutes  this  appeal.  Prior  to  the  commission  of  the  offense  Barren 
county  had,  by  a  vote  of  the  people,  adopted  the  provision  of  the  general 

'election  law  as  provided  by  chapter  81,  Kentucky  Statutes,  and  it  is  insisted 
that  the  special  act  of  1876  was  repealed  by  t^  adoption  of  the  general  local 
option  law  in  Barren  county.  Held— That  all  special  statutes  prohibiting 
the  sale  of  liquors  enacted  prior  to  the  adoption  of  the  Constitution  are  un- 
repealed, except  where  they  have  been  vacated  in  the  manner  prescribed  by 
section  a56t),  Kentucky  Statutes,  which  is  by  a  vote  of  the  people  in  the  dis- 
trict affected  by  the  statute  authorizing  the  sale  of  liquor.  As  this  has  not 
been  done  in  Glasgow,  the  siiecial  statute  of  1876  and  the  general  prohibition 
law  are  both  in  force  there,  the  former  modified  by  the  latter  as  to  procedure, 
the  quantity  of  liquor  constituting  the  offense  and  the  penalty. 

2.  Evidence— Proof  of  the  sale  of  a  bottle  of  beer  authorized  a  conviction,  as 
it  is  a  matter  of  common  knowledge  that  the  word  *'beer,"  when  used  with- 
out a  prefix,  signifies  malt  liquor,  and  that  wherever  malt  liquor  is  not  in- 
tended to  be  expressed  by  the  use  of  this  word,  some  prefix  is  used,  such  as 
root  beer,  ginger  beer,  etc.;  but  when  the  word  '*beer"  is  used  alone.  It 
jueans  either  common,  lager  or  bock  beer. 

Herman  Morris  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 
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Appeal  from  Barren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

The  appellant  was  indicted  by  the  grand  jury  of  Barren  county,  charged 
with  the  ofFenae  of  keeping  a  tippling  house  in  the  town  of  Glasgow,  Ky., 
by  selling  to  one  Capt.  Tom  Allen  malt  liquor  by  the  pint,  to  be  drunk  in 
the  town  of  Glasgow,  and  which  was  drunk  therein,  contrary  to  the  form  of 
the  statute  in  such  cases  luade  and  provided.  This  indictment  was  had  by 
virtue  of  an  act,  entitled  "An  act  to  prohibit  the  sale  of  spirituous,  malt  or 
vinous  liquors  in  Glasgow,  and  within  one  mile  from  the  outside  boundary 
thereof, '  ■  approved  February  28,  187(5. 

Upon  the  trial  of  the  case  the  evidence  of  the  Commonwealth  showed  that 
appellant  was  the  owner  and  in  possession  of  a  drug  store  in  Glasgow :  that 
within  twelve  months  next  before  the  finding  of  the  indictment  the  witness 
for  the  Commonwealth,  Capt.  Tom  Allen,  purchased  from  a  brother  of  ap- 
pellant two  pint  bottles  of  beer,  for  which  he  paid,  or  agreed  to  pay,  25 
cents.  This  purchase  was  made  in  the  drug  store  of  appellant,  and  the 
brother  who  made  the  sale  was  often  seen  attending  to  the  ordinary  business 
of  appellant  in  the  store.  The  witness  drank  one  bottle  of  the  beer  in  the 
store  at  the  time  of  the  purchase;  the  other  he  carried  away  with  him. 
Nothing  was  said  as  to  what  kind  of  beer  was  purchased;  witness  experi- 
enced no  intoxicating  effect  from  what  he  drank.  In  explaining  why  he 
made  the  purchase  he  said  :  "I  was  quite  tired,  and  thought  it  would  help 
me,  and  I  got  it,  as  I  often  do  in  the  cities;  I  just  get  a  glass  of  beer  and  go 


This  was  all  the  evidence  introduced  by  the  Commonwealth,  and  there- 
upon appellant  moved  the  court  for  a  peremptory  instruction  to  the  jury  to 
find  htm  not  guilty,  which  was  overruled,  to  which  ruling  of  the  court  he 
excepted.  The  appellant  then  called  the  clerk  of  the  county  court  of  Barren 
county,  whereupon  the  Commonwealth's  attorney  "agreed  that  the  record 
in  the  Barren  county  clerk's  office,  showing  that  an  election  had  been  held 
in  Barren  oounty  in  1808,  to  take  the  sense  of  the  voters  of  said  oounty  as  to 
whether  or  not  spirituous,  vinous  or  malt  liquors  should  be  sold  in  Barren 
county ;  also  the  record  showing  that  said  election  resulted  in  the  county 
voting  in  favor  of  prohibiting  the  sale  of  spirituous,  vinous  and  malt  liquors 
in  said  county,  and  the  records  showing  the  orders  filing  said  report  of  elec- 
tion offioers  and  the  final  order  showing  that  said  prohibition  law  is  in  effect 
in  Barren  oounty;  and  it  was  agreed  by  plaintiff  that  said  records  might  be 
considered  as  read,  but  plaintiff  objected  to  the  competency  of  said  evidence , 
and  the  court  sustained  the  objection,  to  which  ruling  defendant  excepted, 
and  for  the  imrpose  of  this  appeal  the  record  in  the  case  of  Miller  v.  Com  - 
monwealth  and  Locke  v.  Commonwealth  be  considered  and  filed  as  a  part 
of  this  record,  upon  the  placing  of  said  records  by  defendant  with  this 
record,  before  its  submission  in  the  Court  of  Appeals,  and  said  defendant 
need  not  file  a  copy  of  said  record  as  a  part  of  the  testimony  of  N .  D.  Terry. ' ' 

The  defendant  offered  no  further  testimony.  Whereupon  the  court  in  - 
■tnicted  the  jury,  who  returned  a  verdict  of  guilty,  and  fixed  the  punish* 
ment  l^  a  fine  of  $100.  Appellant's  motion  for  a  new  trial  having  been 
overruled,  he  has  appealed  for  the  purpose  of  reversing  the  judgment  against 
him. 
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Appellant  now  insists  that  there  was  no  evidenoe  to  show  that  he  had  sold 
malt  liquors  in  the  city  of  Glasgow,  as  charged  in  the  indictment,  and  that 
the  court  should  have  sustained  his  motion  for  a  peremptory  instruction. 
This  claim  is  based  upon  the  theory  that  there  was  no  evidence  to  support 
the  allegation  of  the  indictment,  that  he  had  sold  malt  liquors;  in  other 
words,  the  contention  is  that  the  word  "beer,"  without  any  prefix,  does  not 
warrant  the  conclusion  that  the  sale  was  of  malt  liquor.  Respectable  au- 
thority is  cited  on  both  sides  of  this  proposition.  "We  think  that  it  is  a  mat- 
ter of  common  knowledge  that  the  word  "beer,"  when  used  without  a  prefix, 
signifies  malt  liquor,  and  that  wherever  malt  liquor  is  not  intended  to  be 
t^xpressed  by  the  use  of  this  word,  some  prefix  is  used,  such  as  root  beer, 
ginger  Ijeer,  etc. ;  but  when  the  word  "beer"  is  used  alone,  it  means  either 
oonmion,  lager  or  bock  beer.  That  the  witness  in  this  case  used  the  word  In 
this  pense  is  shown  when  he  said:  "I  was  quite  tired,  and  thought  it  would 
help  me,  and  I  got  it,  as  I  often  do  in  the  cities;  I  just  get  a  glass  of  beer 
and  go  ahead. ' ' 

The  case  of  Hurst  v.  Commonwealth,  28  Ky.  Law  Rep.,  3fi5,  is  conclusive 
of  this  question.  In  that  case  Hurst  was  indicted  for  selling  malt  liquors  in 
violation  of  a  special  act  of  the  legislature,  prohibiting  the  sale  of  liquor  in 
the  coimtles  of  Bell,  Harlan  and  Tjeslie.  The  opinion  shows  that  the  evidence 
for  the  Commonwealth  established  •the  fact  that  the  defendant  sold  beer  at 
Mount  Pleasant,  Harlan  county;  no  prefix  to  the  word  "beer"  was  used; 
there  were  other  questions  in  the  case,  but  it  was  necessary  for  the  court  to 
hold  that  the  word  "beer"  signified  malt  liquor,  in  order  to  reverse  the 
judgment  granting  the  defendant  a  peremptory  instruction  at  the  close  of 
the  Commonwealth's  testimony.  The  court  said:  "We  think  the  testimony 
was  such  that  the  question  of  guilt  or  innocence  should  have  been  sub- 
mitted to  the  jury  under  appropriate  instructions.  " 

The  introduction  by  the  appellant  of  the  record  showing  that  Barren 
<30unty  had,  prior  to  the  commission  of  the  offense  complained  of,  prohibited 
the  sale  of  spirituous,  vinous  and  malt  liquors  by  an  election  held  for  that 
purpose  under  the  provisions  of  the  statute  of  March  10,  1894,  being  chapter 
81  of  the  Kentucky  Statutes,  makes  it  necessary  for  us  to  decide  whether  the 
general  prohibition  law,  or  the  special  act  of  1876,  or  both,  are  in  force  in 
the  city  of  Glasgow;  in  other  wonis,  whether  the  special  statute  has,  or  not, 
been  repealed  by  the  election  under  the  general  law. 

In  the  case  of  Stamper  v.  Commonwealth,  19  Ky.  Law  Rep.,  1014,  it  was 
held  that  neither  the  adoption  of  the  present  Constitution  nor  the  enact- 
ment of  the  General  Statutes,  concerning  the  prohibition  of  the  sale  of 
liquor  in  the  Commonwealth,  s(»t  aside,  or  vacated,  an  election  prohibiting 
the  sjtle  of  liquor  under  a  special  statute,  entitled  "An  act  to  regulate  the 
selling,  procuring  for,  or  giving  of,  spirituous,  vinous  or  malt  liquors,  or 
any  intoxicating  drinks  in  the  county  of  Carter,"  approved  March  18,  1886, 
and  that  this  special  stJitute  remained  in  force,  modified,  however,  by  the 
provisions  of  the  general  pn)hibition  law,  so  ns  to  make  the  procedure, 
amount  of  sale,  and  penalty,  conform  to  the  pnnisions  of  the  latter,  this 
being  necessary  to  make  the  geuenil  law  comprehensive  of  the  whole  sub- 
ject, and  enforced  with  unlt'onnity  throughout  the  Commonwealth. 

In  the  case  of  Thompson  v.  Commonwealth,  20  Ky.  Law  Rep.,  397,  it  was 
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said:  *'Thls  case  presents  for  decision  the  question  whether  section  61  of  the 
Constitution  of  1891,  or  the  act  of  March  10,  1894,  embodied  in  chapter  81, 
Kentucky  Statutes,  adopted  pursuant  thereto,  had  effect  to  repeal  a  special 
or  local  act  prohibiting  sale  or  gift  of  spirituous,  vinous  or  malt  liquors, 
li^ich  as  the  act  in  force  in  Bockcastle  county  at  date  of  adoption  of  Con- 
stitution." 

The  court  then  reviewed  the  opinion  in  Stamper  v.  Commonwealth,  supra, 
and  held  that  special  acts  in  foroe  prior  to  the  adoption  of  the  Constitution, 
prohibiting  the  sale  of  liquors,  were  not  repealed  by  the  Constitution  or  the 
general  prohibition  law.  In  response  to  a  petition  for  rehearing  the  court 
said:  **Thifl  court  held  that  the  doctrine  announced  by  Chief  Justice  Lewis 
in  the  2^tauiper  case,  as  applicable  to  divisions  of  the  State  in  which  a  vote 
had  het^n  taken  against  the  t^ale  of  liquor  in  such  locality ,  and  was  also  ap- 
plicable to  localities  where  the  legislature  had  prohibited  such  sale  without 
submission  to  the  popular  vote,  but  that  all  local  laws  upon  the  subject 
were  modified  by  the  provisions  of  the  general  law  as  to  procedure,  amount 
of  liquor  permitted  t-o  be  sold,  and  penalty.  In  other  wonls,  that  wherever 
a  local  law  was  in  force,  either  tlirough  vote  of  the  people  or  liy  legislative 
will,  the  sale  of  liquor  by  retail  remalneti  prohibited,  not  according  to  the 
terms  of  the  local  act,  but  as  If  a  vota  htui  Ix^en  had  in  such  locality  against 
the  sale  of  liquor  under  the  act  of  March  10,  1894. ' ' 

In  the  case  of  Brann  v.  Hart,  97  Ky.,  7*36.  it  was  held  that  the  ''manner  in 
which  an  existing  prohibition  statute  may  l)e  i-epealed  or  nullified,  as  well 
as  the  manner  in  which  the  sale  of  spirituous,  vinous  or  malt  liquors  may 
he  hereafter  prohibiteti  in  any  city,  county,  town  or  precinct,  is  expressly 
provided  in  chapter  81  of  the  Kentucky  Statutes,  entitled  local  option  law, 
which  was  intended  to,  and  does,  regulate  the  whole  subject  as  provided  for 
in  section  HI  of  the  Constitution.  And  as  it  does  not  appear  that  the  act  of 
March  20,  1880  (special" prohibition  law),  has  been  reix?aled  or  nullified  in  the 
manner  provideti  in  chapter  81,  it  must  be  regarded  in  full  force. ' ' 

The  case  of  Raulx)ld  v.  Commonwealth,  21  Ky.  I^aw  Bep.,  1125,  involved 
the  act  of  1876,  prohibiting  the  sale  of  liquor  in  Glasgow,  which  we  have 
under  discussion.  Kaubold  was  indicteti  under  this  special  act,  utter  the 
fivneral  prohibition  law  had  been  adopted  by  the  people  of  Barren  county, 
and  it  was  contended  there,  as  here,  that  the  special  act  was  superseded  by 
the  general  law,  and  it  was  sought  U)  differentiate  it  from  the  StJimper  and 
Thompson  cast*s.  To  this  argument  the  court  said:  "The  effect  of  these 
cases  (StiimiKfr  and  Thompson)  is  that  the  laws  which,  by  section  (31  of  the 
Constitution,  were  not  to  be  repealed  by  that  section  were  to  be  considered 
as  continued  in  force  in  the  territory  to  which  they  were  made  applicable, 
but  mo<Ufied  as  to  procedure,  quantity  of  liquor  which  might  or  might  not  be 
fi'jld,  and  penalty  to  be  imposed  for  violation  of  the  law,  l)y  the  general  lowil 
option  law  to  which,  in  those  ivspects,  they  were  made  to  conform.  The 
section  provides:  'But  nothing  herein  shall  be  construed  to  interfere  with, 
or  to  repeal,  any  law  in  force  relating  to  the  sile  or  gift  of  such  liquors. ' 
And  we  are  of  opinion  that  section  2o()0,  Kentucky  Statutes,  containing  in 
*'ffect  local  laws  in  localities  where  the  sale,  etc.,  has  Ijeen  pi\)hibited  by 
special  legislation,  applies  to  the  Glasgow  statute,  which  is  a  prohibitory 
statute,  for  it  prohibits  the  sale  of  liquor  to  be  drunk  in  the  district  crt'ated 
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by  the  act.    This  Is  a  limitation  of  the  scope  of  the  prohibition,  but,  so  fajr 
as  it  goes,  It  Is  still  prohibitory." 

The  court  then  proceeded  to  af9rm  the  judgment  of  conviction  had  under 
the  special  act  of  1876,  thus  holding  that  the  special  act  was  In  full  force 
and  effect  after  the  general  prohibition  law  had  been  adopted  by  the  people 
of  Barren  county. 

In  the  case  of  Locke  t.  Commonwealth.  24  Ky.  Law  Rep.,  64,  the  appel- 
lant (the  same  person  who  Is  appellant  here)  had  been  indicted  by  the  grand 
jury  of  Barren  county  for  violating  the  local  option  law,  the  evidence  show- 
ing the  sale  of  beer  in  the  city  of  Qlasgow.  The  court,  in  aflElrming  the 
judgment  of  conviction,  held  that  the  local  option  law,  under  chapter  81  of 
the  Kentucky  Statutes,  had  teen  lawfully  carried  by  the  people,  and  was  in 
full  force  and  effect  In  Barren  county. 

A  review  of  the  cases  decided  by  this  court  bearing  upon  the  principles  In- 
volved here  leads  to  the  conclusion  that  all  special  statutes  prohibiting  the 
sale  of  liquors,  enacted  prior  to  the  adoption  of  the  Constitution,  are  unre- 
pealed, except  where  they  have  been  vacated  in  the  manner  prescribed  by 
ssctlon  2660  of  the  Kentucky  Statutes,  which  is  by  a  vote  of  the  people  in  the 
district  affected  by  the  statute  authorizing  the  sale  of  liquor.  As  this  has  not 
been  done  in  Glasgow,  it  follows  that  the  special  statute  of  1876  and  the 
general  prohibition  law  are  both  in  force  there,  the  former  modified  by  the 
latter  as  to  procedure,  the  quantity  of  liquor  constituting  the  offense,  and 
the  penalty. 

Although  the  appellant  in  this  case  was  indicted  under  the  special  act  of 
1876,  the  procedure  and  the  penalty  were  in  accordance  with  the  general  pro- 
hibition law,  which  was  right  and  proper.  The  question  as  to  the  guilt  of 
the  appellant  was  properly  submitted  to  the  jury  In  the  instructions,  and 
perceiving  no  error  in  the  record  the  judgment  is  affirmed. 
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COLLINS  V.  MASDEN,  &o. 
(Filed  May  29,  1908—Not  to  be  reported. ) 

1.  Graded  schools— Taxation— Injunction— This  action  was  brought  by  tax- 
payers to  enjoin  the  collection  of  taxes  levied  in  the  district  to  support  a 
graded  school.    The  levy  is  sought  to  be  enjoined  on  several  grounds. 

2.  Election— The  election  organizing  the  district  was  not  invalid  as  the 
record  discloses  that  no  illegal  votes  were  received  and  that  no  legal  votes 
were  refused.  The  prejMnderance  of  the  evidence  is  that  the  votes  of  two- 
men  who  it  is  alleged  voted  after  the  polls  closed,  voted  before  the  closingr 
hour,  but  if  this  were  true  it  did  not  affect  the  result.  Where  the  person- 
appointed  as  clerk  of  the  election  upon  a  valid  excuse  fails  to  act,  the  selec- 
tion of  another  i)erson  by  the  judge,  with  the  consent  of  the  voters  present, 
was  a  sufficient  appointment.  Although  the  i^erson  selected  as  clerk  waR 
voted  for  as  one  of  the  trustees,  this  would  have  only  affected  his  own  elec- 
tion had  this  constituted  a  disqiuUiflcation.  He  was  a  de  facto  officer  as  to 
the  voters  in  other  particulars.  The  election  was  viva  voce,  and  no  fraudu- 
lent conduct  on  his  part  is  charged.  Where  the  returns  were  signed  by  the 
clerk  alone  the  refusal  of  the  judge  to  sign  them  did  not  invalidate  them.. 
An  officer  of  the  election  will  not  be  permitted  to  defeat  the  will  of  the- 
voters  by  refusing  to  sign  the  returns.  The  election  was  not  invalid  because 
the  notice  and  order  of  election  incluiled  two  small  parcels  of  laud  beyond 
the  two  and  one-half  mile  limit. 

3.  Assessment— The  assessment  was  not  invalid  under  section  4443,  Ken- 
tucky Statutes,  as  it  was  correctly  done  under  direction  of  the  county  super- 
intendent and  sheriff,  who  had  been  select4*d  as  district  treasurer. 

4.  Fixing  time  for  payment  of  taxes— The  failure  of  the  trustees  to  fix  a 
time  for  the  payment  of  taxes  did  not  invalidate  the  levy. 

5.  Tender  of  tax  receipt— The  failure  of  the  sheriff  to  tender  a  ttix  receipt 
before  making  a  levy  would  not  invalidate  the  levy.  As  it  is  the  duty  of  a 
tazpayep  to  pay  his  taxes,  he  should  tender  same  before  .seeking  an  injunc- 
tion on  this  ground.  It  will  be  presumed  that  the  sheriff  did  his  duty  in 
tendering  tax  receipts. 

vol.  25—6 
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Fairleigh,  Straus  &  Fairleigh,  J.  F.  Combs  and  J.  R.  Zimmerman  for  ap- 
pellant. 

Chapeze  &  Hal  stead  and  Ben  Ghapeze  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court-  by  Judge  O'Rear. 

An  election  was  held  In  common  school  district  No.  16,  in  Bullitt  county, 
embracing  the  towii  of  Lebanon  Junction,  to  determine  whether  It  should 
be  changed  from  a  common  to  a  graded  school  district.  As  the  result  of  the 
election  it  was  certified  that  the  proposition  to  change  had  received  fifty 
votes,  while  forty-flve  had  been  cast  against  It.  The  result  was  oertlfled  by 
the  county  canvassing  board  and  the  county  court  to  the  superintendent  of 
schools,  who  met  with  the  trustees  elect^ed  at  the  time  the  proposition  nvas 
voted  upon  (September,  1897),  and  organized  the  graded  school  district.  The 
boarti  of  trustees  so  elected  assumed  the  duties  of  their  office,  and,  as  they 
were  by  statute  permitted  to  do,  made  the  sheriff  of  the  county  ex  ofiScio 
their  treasurer  to  collect  the  tax  imposed  by  the  board  for  the  benefit  of  the  ' 
school. 

These  suits  were  brought  by  nine  of  the  taxpayers  of  the  district  against 
the  sheriff,  seeking  to  restrain  the  collection  of  the  tax  from  them.  They 
allege  as  grounds  for  their  resistance  tjiat  the  election  was  Illegally  held, 
and  was  void;  that  frauds  had  been  committed  by  the  officers  of  election  by 
which  legal  qualified  voters  who  were  against  the  change  and  the  tax  were 
refused  and  not  permitted  the  right  to  vote;  that  illegal  voters  were  permit- 
ted to  vote  in  favor  of  the  change  and  tax,  and  that  the  officers  kept  the 
polls  open  and  received  votes  in  favor  of  the  change  and  tax  after  the  time 
fixed  by  law  for  the  closing  of  the  polls.  It  is  also  claimed  that  the  returns 
were  not  signed  by  the  officers  appointed  to  hold  the  election,  and  that  they 
were  not  canvassed.  In  other  words,  some  two  years  after  the  election  was 
held,  and  after  all  or  about  all  the  taxpayers  had  paid  their  taxes  except  ap- 
pellees, this  suit  to  contest  the  election,  as  It  were,  is  brought. 

The  ivcord  discloses  that  no  Illegal  votes  were  received;  that  no  legal 
votes,  in  fact  it  does  not  show  that  any  voters,  were  refused.  There  seems 
to  be  a  (luestion  whether  two  men  were  not  permitted  to  vote  after  the  hour 
for  closing  the  polls.  The  preponderance  of  the  evidence,  In  our  opinion,  is 
that  their  votes  were  ivcelved  before  the  closing  hour.  But  be  that  as  It 
may,  it  did  not  affect  the  result. 

The  person  appointed  as  clerk  of  the  election,  upon  a  valid  excuse,  failed 
to  act.  .  Another  was  seU^ted  ])y  the  judge,  with  the  consent  of  the  voters 
present,  to  act  in  his  stead,  and  did  act.  This  was  a  sufficient  appointment. 
(Tru'itefs  v.  Garvey,  SO  Ky.,  163.)  He  was  voted  for  as  one  of  the  trustees. 
But  as  he  was  already  a  trustee  of  the  common  school  district,  and  he  and 
the  others  elected  seem  to  have  been  elected  without  opposition,  it  does  not 
api)ear  to  us  that  he  had  such  interest  as  dls<iuallfled  him  from  acting  as 
clerk.  But  if  the  disqualiflctition  had  existed,  it  could  have  affected  his 
own  election  only.  He  was  assuredly  a  de  facto  officer  as  to  the  voters  in 
other  ])articulars.  The  record  does  not  show  that  he  did  anything  wrong  in 
connp<ti«)n  with  the  election.  It  was  a  viva  v(»ce  election,  and  there  does 
not  apiH'ar  the  slightest  gn)und  for  the  chargi»  of  fraud. 
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The  judge  of  the  election  failed  to  sign  the  returns.  But  the  clerk  did» 
The  judge's  failure  was  because,  as  he  says,  the  two  votes  were  received  after 
the  polls  elo<ted.  He  does  not  otherwise  attempt  to  impeach  their  correct- 
ness An  officer  of  an  election  will  not  be  permitted  to  defeat  the  will  of  the 
voters  by  refusing  to  sign  the  returns.  He  may  be  compelled  to  sign  them 
by  mandamus,  or,  if  they  are  verified  and  identified  by  the  signature  of  the 
other  officers,  they  will  be  considered  suflJcient.  (Keller  v.  Ferguson,  24  Ky. 
Law  Rep. ,  1305.  ) 

The  territory  proposed  in  the  notice  and  order  of  election  included  two 
small  parcels  of  land  beyond  the  two  and  one-half  mile  limit.  (Section  4464, 
Kentucky  Statutes. )  However,  no  voter  lived  within  the  outlying  territory, 
nor  does  it  appear  that  any  part  of  it  is  included  in  the  property  owned  by 
any  of  the  complaining  taxpayers.  Besides,  the  overplus  is  too  insignificant 
to  be  material  in  this  case.  The  circuit  court  adjudged  the  election  legal, 
and  that  the  proposition  to  change  to  a  graded  school  district  and  in  favor 
of  the  tax  had  been  regularly  adopted.  A  question  is  raised  that  the  assess- 
ment was  so  irregular  as  ^o  be  void. 

S«?tion  4443,  Kentucky  Statutes,  requires:  "Within  ten  days  after  said 
levy  It  shall  be  the  duty  of  the  district  treasurer,  with  the  assistance  of  the 
county  superintendent,  to  make,  or  cause  to  be  made,  from  the  assessor's 
book,  as  equalized  for  county  taxation,  and  the  records  of  assessments  of 
property  as  filed  by  the  railroad  commissioners  or  board  of  assessment  in  the 
office  of  the  county  clerk,  a  list  of  the  names  of  all  persons  or  corporations 
liable  for  such  taxes,  and  the  amount  of  property  owned  by  each,  and  liable 
therefor,  and  the  total  amount  of  taxes  due  thereon,  and  shall  file  a  copy  of 
the  list  with  board  of  taxation." 

The  assessment  was  made  as  directed  by  this  section.  Appellees  Insist  it 
was  not,  because  the  superintendent  did  not  make  or  act  in  conjunction  with 
the  treasurer's  assistant  in  making  the  transcript  from  the  county  court 
clerk's  records  of  the  assessment  for  county  and  State  purposes,  so  far  aa 
embraced  by  the  school  district.  In  i)oint  of  fact  the  county  superintendent 
and  sheriff  together  directed  the  doing  of  this  work.  It  was  correctly  done, 
and  approved  by  them.  The  superintendent  was  required  to  do  no  more 
than  was  the  sheriff,  that  is,  *'to  make,  or  cause  to  be  made,"  the  list  of 
property  and  taxpayers,  which  thereby  becomes  the  assessment  for  the  school 
district  for  that  year. 

It  seems  that  the  trustees  failed  to  fix  the  time  by  which  the  tax  should  be 
paid.  The  section  (4443)  required  that  they  should  fix  such  time,  which  shall 
not  be  less  than  two  nor  more  than  four  months  from  the  time  of  making 
such  order.  The  taxpayer  Is  then  required  to  pay  his  taxes  within  that 
time,  or  suffer  a  penalty.  No  penalty  is  sought  to  be  collected  in  this  case. 
The  distraint  for  the  taxes  was  not  made  till  more  than  four  months  after 
the  levy.  We  are  of  opinion  that  the  order  fixing  the  time  for  payment 
above  mentioned  Is  for  the  benefit  of  the  taxpayers,  as  regarding  his  liability 
to  penalties  upon  default.  It  does  not  affect  the  validity  of  the  levy,  nor 
is  It  meant  as  a  statute  of  limitation,  beyond  which  no  collection  could  be 
exacted.  It  Is  claimed  that  the  sheriff  falletl  to  tender  tax  receipts  to  some 
of  appellees  before  levying  upon  their  property.  The  sheriff,  in  his  testi- 
mony,   contradicts  this.    The  presumption  of  law   Is   that  the  officer  did 
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xnAke  the  tender  if  It  was  his  duty  to  do  so.    However,  as  it  was  the  duty  of^ 
appellees  to  pay  their  taxes,  and  at  least  to  tender  them  before  enjoining' 
their  collection  on  the  ground  last  discussed,  their  failure  can  not  help  thexn 
in  this  suit. 

The  circuit  court  judgment,  holding  the  assessment  invalid  and  enjoinin^r 
the  collection  of  the  tax,  is  reversed.  The  cross  appeal  of  appellees  from  the 
judgment  holding  the  election  to  have  been  legally  held  is  aiBrmed.  The- 
Cause  is  remanded,  with  directions  to  dismiss  the  petitions  and  dissolve  the 
Injunctions. 
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(Filed  May  29,  1903.) 

1.  Attachment— Liens— Mortgages— Appellants  held  live  notes  of  appellee- 
for  $2,200  each,  due  at  intervals  thereafter,  and  they  held  as  collateral  eleven 
bonds  of  11,000  each,  which  were  secured  by  a  third  mortgage  on  the  breweiT* 
plant.  These  bonds  were  of  a  series  representing  194,000,  issued  to  a  trustee 
for  debts  of  appellee.  The  first  mortgage  was  for  $50,000,  and  the  second  mort- 
gage was  for  $100,000.  The  entire  value  of  the  brewery  plant,  etc.,  covered 
by  the  mortgages  was  about  $210,705.  Appellants  brought  this  suit  on  three 
of  its  notes  past  due  and  sued  out  an  attachment  on  the  ground  that  appellee 
did  not  have  enough  property  in  this  State  subject  to  execution  to  satisfy^ 
their  debt,  and  its  collection  would  be  endangered  by  delay;  also  on  the 
ground  that  appellee  was  fraudulently  removing  its  property  from  the  State,, 
not  leaving  enough  to  satisfy  plaintiffs'  debt.  Other  personal  property  not 
embraced  by  the  mortgage  was  of  the  value  of  about  92,546,  not  including 
beer  in  various  stages  of  manufacturv*.  The  chancellor  found  against  appel- 
lants on  all  the  grounds  of  attachment.  The  finding  of  the  chancellor  fixing 
the  value  of  buildings,  ground  and  machinery  (all  covered  by  the  three  mort- 
gages) at  $210,705  will  not  be  disturbed  as  this  court  inclines  to  follow  the 
rule  which  gives  some  weight  to  the  chancellor's  finding  of  fact,  and  in  cases, 
of  grave  doubt  his  findings  will  not  be  disturbed.  The  first  and  second 
mortgages  alone  then  amounted  to  $158,249.  Besides,  there  was  owing  a  pur- 
chase money  lien  of  $3,000,  making  $161,249.  This  would  leave  an  apparent^ 
balance  of  $49,456  with  which  to  pay  a  third  mortgage  debt,  then  amounting 
to  $111,000.  This  would  only  pay  about  45  per  cent,  of  said  debts.  Of  this  bal- 
ance appellants,  as  holders  of  eleven  of  the  third  mortgage  bonds,  all  of 
which  were  pledged  to  secure  all  of  api)ellants'  notes,  were  entitled  to  re- 
ceive about  $5,841.  The  chancellor  erred  In  applying  this  credit  to  the  whole 
of  it  to  that  part  of  the  debt  due.  It  was  the  privilege  of  the  creditor  to 
collect  out  of  the  debtor's  e.state  all  of  the  debt  due  and  not  secured,  that  is, 
not  covered  by  the  value  of  the  security.  If  a  creditor  have  even  more  col- 
lateral in  value  than  his  debt,  he  will  not  be  compelled  to  yield  any  of  it  to 
the  debtor  until  the  whole  of  the  debt  is  paid.  If  we  add  to  the  personal 
property  not  coveretl  by  the  mortgage  the  value  of  the  100  barrels  of  beer 
finished,  it  would  increase  same  to  $8,085  of  personal  property  undoubtedly 
subject  to  execution  or  attachment.  The  chancellor  erred  in  fixing  the  value 
of  6,465  barivls  of  bei^r,  in  the  several  stageH  of  uumufacture,  at  $1.60  per 
barrel.  Unfinished  beer  in  the  stfite  of  fermentati(m  is  not  leviable  under 
an  execution,  liecaus**  if  the  sheriff  were  so  minded  he  could  not  take  it  into 
his  actual  custody  without  destroying  its  nature  and  value.  He  can  not  aa 
to  it  satisfy  the  general  rule  as  to  what  constitutes  a  good  levy,  which  re- 
quires tliat  the  officer  must  do  such  acts  as  would  subject  him  to  an  action 
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"fcr  trespass  but  for  the  protection  of  the  execution.  Conceding  that  the 
value  of  the  unfinished  beer  should  be  esti«i»ted  in  fixing  the  value  of  ap- 
pellee's property,  the  liens  of  materialmen,  labor  liens  and  faixes  would 
more  than  consume  the  value  of  the  proi)erty,  leaving  nothing  subject  to 
execution. 

2.  Removal  of  property  from  the  Stat(» — The  ordinary  and  customary  sales 
of  manufactured  prod\icts  in  not  unusual  quantities,  in  tht*  regular  course 
of  busin»»ss.  to  customers  out  of  the  State  is  not  enough  to  justify  an  attach- 
ment against  an  insolvent  seller  on  the  ground  that  he  has  removed  his 
property,  or  a  material  part  of  it,  out  of  theStat^,  not  leaving  enough  therein 
to  satisfy  his  creditors.  There  must  Ije  some  purpose  to  remove  the  property 
from  the  State,  so  as  to  get  it  beyond  the  process  of  the  court  and  the  reach 
of  the  creditors,  or  removal  in  such  unusual  quantities  as  to  reasonably  sug- 
gest such  a  purpose. 

Augustus  E.  Willson  and  Pirtle  &  Trabue  for  appellants. 

Phelps  &  Thum,  Zack  Phelps  and  Gibson  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  indebted  to  appellants  in  the  sum  of  $11,000,  besides  interest, 
evidenced  by  five  notes  for  |2,200  each,  all  dated  October  1,  1894,  and  matur* 
Ang,  the  first  one  eleven  months  after  date,  the  others  at  intervals  of  one 
each  year  thereafter.  They  were  secured  by  collateral,  eleven  bonds  of  $1,000 
each,  which  were  secured  by  a  third  mortgage  on  appellee's  brewery.  These 
■eleven  bonds  were  of  a  series  representing  $94,900  issued  to  a  trustee  for  debts 
owing  by  appellee.  There  was  a  first  mortgage  of  $60,000,  and  a  second 
mortgage  of  $100,000.  Appellee  defaulted  in  paying  three  of  the  $9,200  notes 
to  appellants. 

Appellants  brought  this  suit  to  recover  $7,898.68,  the  amount  of  the  three 
notes  and  interest  imst  due,  and  obtained  an  attachment  against  appellee's 
iProperty  on  the  ground  (Civil  Code,  secti3n  194,  subdivision  2)  that  appellee 
had  not  enough  jproiierty  In  this  State  subject  to  execution  to  satisfy  the 
plaintiffs'  demand,  and  that  the  collection  of  the  demand  would  be  endan- 
.geied  by  delay  in  obtaining  judgment  or  a  return  of  no  property  found. 
Appellants  also  joined  In  the  suit  an  action  for  indemnity  under  section  988, 
Olvil  Code,  for  the  two  notes  not  due,  on  the  ground  that  the  defendant  was 
•about  to  remove,  or  had  removed,  its  property,  or  a  material  part  thereof,  out 
of  this  Stdte.  not  leaving  enough  therein  to  satisfy  the  plaintiffs'  claim,  or 
-the  claims  of  said  defendant's  creditors. 

All  of  appellee's  property  was  not  included  in  the  mortgages.  Its  brewery 
wag.  This  included  all  its  real  estate,  consisting  of  the  brewing  plant,  at 
Louisville,  and  much  of  the  personal  property.  Other  personal  property, 
not  embraced  by  the  mortgage,  was  of  the  value  of  about  $2,545,  not  includ- 
ing beer  In  various  stages  of  manufacture.  The  chancellor  found  against 
plaintiffs  on  all  their  grounds  of  attachment.  Their  appeal  presents  three 
<loe8tions  for  our  consideration :  First,  had  defendant  enough  property  in 
this  State  subject  to  execution  to  satisfy  plaintiffs'  demand?  second,  was 
4heir  demand  in  danger  from  further  delay?  third,  was  the  sale  of  its  beer 
not  in  usual  quantities  to  regular  customers  out  of  the  State  by  an  insolvent 
brewer  a  ground  for  attachment? 
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Ist.  The  circuit  court  in  fixing  the  values  upon  appellee's  property  baa 
seen  fit  to  adopt  the  maximum  Taluations  from  among  those  of  witnessea 
materially  varying.  Whether  we  are  fully  justified  in  following  his  course, 
in  view  of  all  the  evidence,  may  be  doubted.  Yet  we  incline  to  follow  a 
rule  of  this  court,  which  gives  some  weight  to  the  onanoellor's  finding  of 
facts,  and  in  cases  of  grave  doubt  his  findings  will  not  be  disturbed.  The 
chancellor  fixed  the  value  of  buildings,  ground  and  machinery  (all  covered 
by  the  three  mortgages)  at  1210,705.  The  first  and  second  mortgages  alone 
amounted  then  to  $168,849.  Besides^  there  was  owing  a  purchase  money  lien 
of  |S,OOC,  making  1161,249.  This  would  leave  an  apparent  balance  of  $49,466. 
But  it  must  be  remembered  that  this  same  property  was  subject  to  a  third 
mortgage  of  $94,900,  which  with  accrued  interest  then  amounted  to,  say, 
$111,000.  Thus  we  have  $49,456  to  pay  $111,000  of  lien,  or  say  45  per  cent,  of 
that  item.  Of  this  sum  ($49,466)  appellants,  as  holders  of  eleven  of  the  third 
mortgage  bonds,  all  of  which  were  pledged  to  secure  all  of  appellant's  notes, 
were  entitled  to  receive  $5,841.  But  that  at  best  was  only  an  estimation,, 
which  when  the  practical  test  of  foreclosure  sales  come  to  be  applied,  would,. 
Tiewed  from  the  evidence,  likely  fall  short  of  realization  In  fact.  Conoedlng^ 
that  appellants'  proportion  of  the  $49,466  equity  in  the  mortgaged  property 
was  worth  $5,841  in  fact,  wherein  law  should  it  be  applied?  The  learned 
chancellor  applied  the  whole  of  it  to  that  part  of  the  debt  due.  In  this  we 
think  he  erred.  Appellants  were  entitled  to  payment  of  the  whole  of  their 
debt.  If  partial  payments  had  been  made  by  appellee  it  would  not  have  re- 
leased pro  tanto  any  of  the  collateral,  there  being  no  clause  in  the  notes  to 
that  effect;  but  the  security  would  have  remained  upon  the  balance  of  the 
debt.  Without  deciding  whether  appellants  might  have  ignored  their  security 
and  proceeded  at  law  to  collect  the  whole  of  their  debt,  it  was  certainly  their 
privilege  to  collect  out  of  the  debtor's  other  estate  all  of  the  debt  due  and 
not  secured,  that  is,  not  covered  by  the  value  of  the  security.  So  if  the 
Talue  of  the  security  was  $5,841,  then  only  a  small  imrt  of  the  debt  due  waa 
really  secured,  because  the  part  not  due  and  its  interest  consumed  all  the 
Talue  of  the  collateral  except  about  $700. 

If  a  creditor  have  even  more  collateral  in  value  than  his  debt,  he  will  not 
be  compelled  to  yield  any  of  it  to  the  debtor  until  the  whole  of  the  debt  is 
paid.  (Union  Bank  v.  Laird,  2  Wheat.,  390;  Pollock's  Adm'r  v.  Smith,  21 
Ky.  Law  Rep.,  1227;  ^tna  Life  Ins  Co.  v.  Wilcox  Bank,  48  Neb.,  644.) 

This  is  not  the  case  where  a  payment  is  made  to  a  creditor  holding  several 
debts,  in  which  the  law  would  apply  it  to  the  debt  past  due.  There  was  no 
payment  here.  There  was  no  property,  or  what  is  the  same  thing,  no  value 
in  appellee's  property,  covered  by  the  mortgages,  which  it  could  have  ap- 
plied, or  required  the  application  of,  to  the  iwiyment  of  appellants'  debt  of 
$7,822.68,  unless  it  be  the  estimated  balance  of  $700,  and  w^hether  that  could 
be  applied  without  actual  payment  so  as  to  defeat  their  right  of  action  for 
the  whole  debt  due  is  not  necessary  to  be  decided.  The  personal  property 
not  embraced  by  the  mortgages  consisted  of  horses,  wagons,  harness,  ma- 
chinery, and  goods  in  bottling  department,  all  valued  at  $2,545.81.  Added 
to  this  wa^  a  quantity  of  beer,  100  barrels  of  which  was  finished,  having  a 
market  value  of  $5.40  per  barrel,  after  paying  the  United  States  govemmeni*. 
tax  of  $1  per  barrel.  This  would  produce  $3,085  of  personal  property  un- 
doubtedly subject  to  execution. 
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In  addition  to  this,  appellee  had  6,465  barrels  of  beer  In  the  seTeral  stages 
of  manufacture,  of  which  260  were  in  the  fermentation  state,  3,125  In  the 
nih  state  and  8,080  in  the  chip  state. ,  None  of  these  was  a  marketable  con- 
dition. In  each  of  them  something  must  be  added,  esjiecially  in  the  way  of 
skilled  labor  and  attention,  to  make  the  beer  worth  anything  as  a  market- 
able commodity.  Especially  did  it  require  a  brewery,  with  necessary  Tats, 
tubs  and  cold  storage  compartment,  all  of  great  cost,  and  all  necessary  to 
be  operated,  to  complete  the  process  by  which  this  beer  would  ever  become 
aTailable  as  a  saleable  article.  The  learned  chancellor  proceeded  upon  the 
theory,  in  estimating  the  value  of  this  crude  beer,  that  it  was  a  valuable 
property,  and  that  whatever  value  it  had  must  be  considered  in  finding 
whether  appellee  had  enough  property  subject  to  execution  to  pay  appellants' 
debt.  In  the  first  place,  all  valuable  property  is  not  subject  to  sale  under 
execution.  For  example,  certain  equitable  interest  in  land,  debts  owing 
the  execution  defendant,  choses  in  action  generally,  and  so  on.  They  may 
go,  and  do,  toward  constituting  the  debtor's  solvency.  But  neither  his  sol- 
vency nor  insolvency  are  regarded  in  determining  whether  he  has  enough 
property  subject  to  execution  to  pay  plaintiff's  debt  (McFerran  v.  Jones,  9 
Litt.,  222;  Kich  v.  Catterson,  2  J.  J.  Mar.,  135;  Woolley  v.  Stone,  7  J.  J. 
Mar.,  302;  Bussell  v.  Robinson,  7  Ky.  Law  Bep.,  361;  Hickman  v.  Heed,  11 
Ky.  Law  Bep.,  406.) 

The  question  comes  down  to  the  point:  What  property  has  the  debtor  in. 
this  State  subject  to  execution?  Generallv  speaking,  any  species  of  personal 
property,  described  as  a  chattel,  is  subject  to  levy  and  sale  under  the  writ  of 
execution.  But  it  must  be  in  esse  at  the  time  of  the  levy  and  Fale.  For- . 
merly  growing  crops,  the  product  of  the  labor  of  the  tenant,  and  raised 
annually  by  cultivation,  were  the  subject  of  execution.  (Craddock  v.  Bid- 
dlesbarger,  2  Dana.  205;  Parham  v.  Thohipson,  2  J.  J.  Mar.,  159.)  This 
has,  however,  been  changed  by  statute.  (Section  1606,  Kentucky  Statutes. ) 
It  may  be  argued  that  In  view  of  the  fact  that  the  legislature  had  not  ex^ 
empted  other  imperfect  and  immature  things  from  similar  sale,  is  evidence 
that  the  legislatiye  policy  is  not  to  exempt  them.  This  argument  would 
have  peculiar  force  if  such  property  had  ever  been  held  subject  to  execution 
sale,  but  it  has  not  been,  so  far  as  we  are  advised.  We  have  nothing  to  do 
with  the  argument  of  inconvenience  in  the  case.  The  matter  comes  to 
whether  the  property  proposed  to  be  sold  has  a  saleable  quality.  Perhaps 
that  could  be  best  tested  after  an  attempt  to  sell  had  been  made.  But  such 
articles  as  molten  iron,  or  glass  in  the  furnace,  burning  charcoal  in  the  pit, 
and  coke  in  the  ovens,  or  baker's  dough,  or  brick  in  a  burning  kiln,  hides 
in  the  vat,  and  beer  in  a  state  of  fermentation,  while  undeniably  having  the 
qualities  of  chattels,  are  nevertheless  in  such  imperfect  state  of  transition 
tram  one  thing  to  another,  that  they  really  can  not  be  said  to  be  either. 
Without  further  labor,  and  generally  artistic  or  skilled  labor,  and  the  use  of 
the  realty,  and  the  combination  or  mixture  of  other  articles,  they  are  prac- 
tically worthless.  The  officer  could  not  take  them  Into  possession,  nor  could 
he  separate  them  from  the  bulk  of  which  they  are  part  without  destroying 
perhaps  not  only  what  he  took,  but  probably  much  in  addition  of  even 
greater  value.  While  doing  the  creditor  no  good,  he  would  be  utterly  de- 
stioying  the  debtor.    There  can  be  no  sense  in  allowing  such  an  act.    AV 
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though  in  levying  upon  unwieldy  objects  the  officer  may  leave  them  in  the 
debtor's  xxissession,  or  in  the  possession  of  another  (Hill  v.  Harris,  10  Ben 
Mon.,  120),  he  could  not  require  such  i)erson,  against  his  consent,  to  give 
them  further  attention,  ami  to  put  upon  them  his  labor,  time  and  expiri- 
ence.  It  has  btH*n  long  since  the  creditor  could  force  his  debtor  to  involun- 
tarily work  for  him.  The  facts  of  this  case  fairly  illustrate  such  a  situation  : 
6,000  barrels  of  beer  in  the  tubs  are  levied  up<m.  In  its  then  state  it  will 
require  on  an  average  of  four  to  six  weeks'  time  and  attention  to  perfect  it 
so  that  it  will  have  any  market  value,  whatever.  To  give  it  the  necessary 
attention  requires  a  plant  worth  1200,000;  the  labor  and  attention  of  a  large 
and  expensive  force  of  workmen,  more  or  less  skilled  in  the  trade  of  making 
beer,  and  the  addition  from  time  to  time  of  other  material  than  that  already 
embraced  in '  the  beer  when  levied  upon.  When  a)  completed  it  would  be 
worth  16.50  per  barrel.  In  its  then  state,  even  allowing  the  privilege  of  such 
use  and  services,  it  wa^  worth  not  exceeding  11.50  p€*r  barrel.  Without  the 
privilege  of  using  the  brewery,  and  without  the  labor  and  attention  men- 
tioned, it  would  be  without  any  value. 

In  this  State  the  ancient  writ  of  fieri  facias  is  allowed  by  statute,  subject 
to  but  few  exceptions  in  ltd  former  operations.  One  of  them  is  that  it  can 
not  be  levied  upon  growing  crops,  as  formerly  allowed.  Another  is,  It  must 
be  first  satisfied  out  of  the  personal  estate  of  the  debtor,  if  he  have  suflQcient. 
Certain  specified  articles  are  exempted  by  statute  to  a  debtor  who  ift  a  citizen 
with  a  family  from  levy  and  sale  under  execution  and  attachment.  But 
these  latter  are  not  excepted,  as  such,  from  the  operation  of  the  writ  of  exe- 
cution, so  much  as  that  their  quantity  Is  exempted  from  sequestration  for 
debt  at  all.  Drake  on  Attachments,  sections  S49-260,  and  Wappels  on  Attach- 
ments, sections  986-986,  are  authority,  and  cite  cases  as  well  In  support  of  It, 
that  such  unfinished  product  as  that  levied  upon  In  this  case  Is  not,  and  In 
justice  ought  not  to  be,  subject  to  levy  and  seizure  under  attachment  or  exe- 
cution. As  to  the  similarity  of  the  writs,  Wapples  says  (section  888):  ''The 
writ  of  attachment  Issued  at  the  beginning  of  a  suit  Is  really  a  preliminary 
execution,  dependent  for  Its  ultimato  efficacy  upon  the  rendering  of  the 
judgment  In  favor  of  the  plaintiff.  *  *  *  It  has  all  the  characteristics  of 
an  execution  in  the  first  stage. ' ' 

Unfinished  beer  in  the  state  of  Intermediate  fermentation  Is  not  leviable 
under  an  execution,  because  If  the  sheriff  were  so  minded  he  could  not  take 
it  into  his  actual  custody  without  destroying  its  nature  and  value.  He  can 
not  as  to  It  satisfy  the  general  rule  as  to  what  constitutes  a  good  levy,  viz : 
*•  That  the  officer  must  do  such  acts  as  would  subject  him  to  an  action  for 
trespass  but  for  the  protection  of  the  execution."  (McBumle  v.  Overstreet, 
8  Ben  Mon.,  308.  )  While  he  might  leave  it  with  the  defendant,  yet  the  de- 
fendant may  also  refuse  to  be  responsible  for  It,  or  to  give  It  room  or  atten- 
tion. It  is  not  satisfactory  to  say  that  the  officer  would  generally  wait  till 
the  product  was  so  completetl  as  to  be  marketable.  The  officer  can  no  more 
he  compelled  to  wait  than  can  the  debtor  }ye  compelled  to  work  for  his  cred- 
itor. Nor  should  the  sheriff  be  required  to  turn  brewer,  for  which  he  has 
provided  him  neither  the  equipment  nor  the  necessary  means,  nor  experi- 
ence, probably,  nor  help,  nor  the  time,  without  neglecting  all  other  public 
duties.     So  the  question  must  he  determined  as  of  any  hour  before  the 
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liroduct  reaches  a  salable  condition.  Public  policy,  which  looks  to  the  pub- 
lic welfare,  forbids  that  the  law's  process,  intended  for  the  aid  of  creditors 
and  not  for  the  punishment  of  debtors,  should  be  perverteti  in  its  use  by  the 
creditor  to  such  ruinous  ends  to  the  debtor,  with  no  benefit  to  any  one. 
Such  property  of  a  debtor  can  l)e  reached  by  the  law  and  subjected,  in  a 
pn>per  c»se,  by  having  a  receive  r  appointed  to  take  charge  of  it,  and  perfect 
it.     Adequate  authority  and  means  are  to  lie  had  for  such  action. 

But  even  had  the  beer  in  its  unfinished  state  Ix^en  subject  to  seizure,  its 
then  value,  as  fixetl  by  the  chancellor,  11.50  jmr  barrel,  making  18,197,  added 
to  the  other  unencum tiered  personal  property  of  18,085  value,  above  named, 
would  have  yielded  but  $11,28*2  of  property  tprima  facie  subject  to  execution. 
Appellee  owned  at  that  time  overdue  taxes  of  110,971,  which  by  statute  was 
a  first  lien  uijon  all  the  property.  Besides,  it  owed  to  laborers  and  material- 
men over  116,000.  Under  sections  2487,  2488  and  2490,  Kentucky  Statutes, 
whenever  the  property  of  a  manufacturing  establishment  in  this  State  assigns 
for  the  benefit  of  creditors,  -or  is  taken  in  custody  under  execution  or  attach- 
ment for  debt,  materialmen  who  furnish  it  supplies,  and  the  employes  of 
the  owner  in  such  business,  have  a  lien  upon  the  whole  plant  and  effects  in- 
volved in  such  business,  for  the  whole  of  the  amount  due  them  for  their 
labor  and  supplies.  In  the  marshaling  of  liens,  the  mortgagees,  finding 
the  property  mortgaged  to  them  insufficient  to  pay  these  charges  and  their 
mortgages,  would  have  the  right  to  require  the  holdl^rs  of  the  tax  liens 
(which,  by  express  mandate  of  the  statute,  must  first  be  satisfied  out  of  the 
personal  estate),  and  the  holders  of  the  materialmen  and  labor  liens  who 
have  liens  on  both  mortgaged  and  unmortgaged  property,  to  apply  the  un- 
morlgaged  property  first  to  the  satisfaction  of  their  lien.  (Logan  v.  Ander- 
son, 18  Ben  Mon.,  119;  Hibler  v.  Davis,  18  Bush,  21;  Bank  of  Ky.  v.  Yance, 
4  Litt.,  176;  iSwigert  v.  Bank  of  Ky.,  17  Ben  Mon.,  286;  Glass  v.  Pullen,  6 
Bush,  d49. ) 

This  would  have  oonsumed  the  whole  of  the  personal  estate,  leaving 
iMthing  subject  to  ezecutiou. 

M.  The  day  after  the  levy  of  the  attachment  appellee  assigned  all  its  prop- 
erty for  the  benefit  of  creditors.  It  was  hopelessly  insolvent.  Its  liabilities 
were  hyrgely  in  excess  of  its  assets,  even  when  placing  upon  the  latter  a  very 
high  estimate.  It  had  been  losing  heavily  for  several  years.  The  fir&t  ten 
months  of  1897  (the  year  of  the  attachment)  its  net  loss  was  nearly  190,000. 
Ereiy  day  saw  its  liabilities  increase,  and  its  prospects  growing  worse. 
These  circumstances  are  enough  to  warrant  the  finding  that  the  collection 
of  appellants'  debt  was  endangered  by  delay  in  obtaining  judgment  or  a 
return  of  no  property  found.  (Johnson's  Ass'ee  v.  Lou.  City  National  Bank, 
28  Ky.  Law  Rep.,  118;  Deposit  Bank  of  Owensboro  v.  Smith,  22  Ky.  Law 
Bep.,  808.) 

3d.  We  are  of  opinion  that  the  ordinary  and  customary  sales  of  its  manu- 
factured product  in  not  unusual  quantities,  in  the  regular  course  of  business, 
to  customers  out  of  the  State,  is  not  enough  to  justify  an  attachment 
against  an  insolvent  seller  on  the  ground  that  he  has  removed  his  property, 
or  a  material  part  thereof,  out  of  the  Stnte,  not  leaving  enough  therein  to 
fiatisly  his  creditors.  There  must  be  shown  some  purpose  to  remove  the 
property  from  the  State,  so  as  to  get  it  beyond  the  process  of  the  court  and 
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the  reach  of  the  creditors,  or  removal  In  such  unusual  quantities  as  to  i 
sonably  suggest  such  a  purpose. 

The  judgment  is  reversed  and  cause  remanded  for  proceedings  not  incon- 
sistent herewith. 


TURPIN  V.   COMMONWEALTH. 

(Filed  May  29,  190»— Not  to  be  reported. ) 

Criminal  law— Evidence— Appellant  seeks  a  reversal  of  conviction  and 
sentence  for  horse  stealing,  alleging  as  error  the  admission  of  evidence 
against  him.  The  prosecuting  witness  had  stated  that  the  horse  was  stolen 
in  October,  1902,  and  another  witness,  who  was  corroborated,  stated  that  be 
had  bought  the  horse  during  the  fall  of  1902  from  a  man  that  he  recognized 
as  the  accused.  Appellant  stated  that  he  was  put  in  jail  on  tihe  22d  day  of 
September,  1902,  and  remained  there  continuously  until  the  trial.  The  wit- 
ness who  bought  the  horse  was  then  recalled,  who  fixed  the  tlate  as  Septem- 
ber 27,  1902,  by  refei*ence  to  a  memorandum  made  at  the  time.  He  also 
stated  that  the  man  gave  his  name  as  Pleas  Turpin.  Api)ellant  stated  that 
he  returned  from  the  Eddyville  penitentiary  on  September  12,  and  was  in  a 
weakenetl  condition  and  remained  about  Henderson  until  September  29^ 
when  he  was  arrested.  He  denied  that  he  stole  the  horse,  but  did  not  deny 
that  he  sold  him  to  the  buyer,  or  that  he  said  his  name  was  Pleas  Turpin. 
Appellant  complains  that  the  lower  court  erred  in  permitting  this  testimony 
to  be  given  by  the  witness  after  being  recalled ;  also  that  the  court  erred  in 
failing  to  admonish  the  jury  that  the  fact  that  he  had  been  in  the  peniten- 
tiary could  be  considered  only  as  affecting  his  credibility.  Held— That  it 
was  not  error  to  permit  witnesses  to  testify  that  the  man  who  sold  the  horse 
gave  his  name  as  Pleas  Turpin,  nor  was  it  error  to  permit  witnesses  to  be 
recalled  to  fix  the  date  of  the  sale  of  the  horse  after  appellant  had  stated  that 
he  was  in  jail  at  the  time  the  horse  was  stolen.  The  date  is  immaterial  ex 
cept  that  it  must  appear  that  the  offense  was  committed  prior  to  the  finding 
of  the  indictment.  As  appellant  had  voluntarily  stated  t^at  he  had  been 
confined  in  the  penitentiary,  it  was  not  error  for  the  court  to  fail  to  admonish, 
the  jury  that  this  fact  could  be  considered  only  as  aiOEeoting  his  credibility. 

John  W.  Lockett  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Henderfon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  was  indicted  in  the  month  of  January,  1908,  charged  witb 
feloniously  stealing  a  horse,  the  personal  property  of  Mrs.  Dennison.  He 
pleaded  not  guilty,  a  trial  was  had  which  resulted  in  a  verdict  and  ju(^g- 
ment  sentencing  him  to  the  penitentiary  for  the  term  of  three  years. 

Miss  Dennison  was  introduced  for  the  Commonwealth,  and  stated  that  her 
mother's  horse  was  stolen  in  Octot)er,  1903,  but  by  whom  stolen  she  did  not 
know. 

George  GriflQn,  who  was  corroborated  by  Clarence  Dickey  and  one  Royster, 
stated  that  he  bought  the  stolen  horse  at  Cory  don,  Henderson  county,  Ky.^ 
in  the  fall  of  1903,  about  9  o'clock  in  the  morning,  and  that  the  defendant 
looked  like  the  man  from  whom  he  had  bought  the  horse,  and  he  thought  it 
was,  but  would  not  be  positive. 
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The  appellant  was  then  introduced  in  his  own  behalf,  and  testified  that  he 
had  not  stolen  the  horse  in  question;  that  he  was  In  jail  from  the  226.  day  of 
September,  1902,  up  to  the  time  of  the  trial;  that  he  had  been  convicted  of 
housebreaking  and  had  served  a  term  in  the  penitentiary. 

W.  B.  Jennings,  the  jailer,  testified  that  the  appellant  was  put  in  jail  the 
89d  day  of  September,  1009,  and  had  been  confined  there  continuously  up  to 
the  time  of  the  trial. 

The  Commonwealth'then- recalled  Miss  Dennison,  over  the  objection  of  ap- 
pellant, and  she  testified  that  it  was  in  the  fall  the  horse  was  stolen,  but  that 
she  did  not  know  what  time.  The  court  sustained  the  appellant's  objection 
to  this  testimony  and  instructetl  the  jury  to  disregard  it.  The  Common- 
wealth then  recalled  George  QrifBn,  who  stated  that  he  bought  the  horse  on 
the  17th  day  of  September.  IOCS,  stating  that  he  had  made  an  entry  of  the 
time  in  a  note  book  which  he  had  in  his  hand.  In  thie  statement  he  was 
corroborated  by  Clarence  Dickey. 

Griffin,  Dickey  and  Royster  all  testified  that  the  man  from  whom  Griffin 
bought  the  horse  said  that  his  name  was  Pleas  Turpin.  The  appellant  was 
again  introduced  in  his  own  behalf,  and  testified  that  he  returned  from  the 
Eddyville  penitentiary  on  the  12th  day  of  September,  in  a  weak  and  sickly 
oonditlon,  and  remained  in  and  about  the  city  of  Henderson  until  after  the 
17th  of  September.  It  is  a  noticeable  fact  that  while  the  appellant  was  put 
apon  the  stand  as  a  witness  in  his  own  behalf  twice,  in  each  instance  he 
iwears  that  he  did  not  steal  the  horse,  but  he  did  not  deny  that  he  sold  the 
horse  to  Griffin  on  the  17th  of  September,  or  at  any  time,  or  that  he  did  not 
give  his  name  to  Griffin  and  others  as  Pleas  Turpin,  but  only  attempts  to 
show  by  inference  that  he  could  not  have  been  at  Corydon,  nine  miles  from 
Henderson,  on  that  day. 

Appellant's  counsel  contends  that  the  lower  court  erred  in  permitting 
Griffin  and  others  to  say  that  the  man  who  sold  the  horse  to  him  gave  hia 
name  as  Pleas  Turpin;  and,  second,  that  it  erred  in  permitting  Griffin  to 
he  recalled  in  rebuttal  and  fix  the  17th  day  of  September  as  the  day  of  the 
purchase  of  the  horse;  third,  that  the  court  erred  in  failing  to  instruct  the 
jmy  that  the  fact  that  appellant  had  been  in  the  penitentiary  only  went  to 
affect  his  credibility  as  a  witness.  As  to  the  first  objection.  It  was  an  im- 
material matter.  The  jury  could  not  have  been  influenced  by  that  fact  except 
they  believed  from  the  evidence  that  he  was  identified  as  the  person  who 
sold  the  horse  to  Griffin,  and,  besides,  the  appellant  himself  did  not  deny  the 
tact,  except  by  inference,  that  he  was  the  man  who  sold  the  horse  and  gave 
the  name  of  Pleas  Turpin. 

The  second  objection  can  not  prevail  for  the  reason  that  it  was  not  impor- 
tant to  the  Commonwealth,  in  chief,  to  fix  any  day  or  i)articular  time  when 
the  horse  was  stolen,  except  to  fix  it  before  the  finding  of  the  indictment, 
and  when  appellant  was  put  upon  the  stand  and  placed  himself  in  the  peni- 
tentiary until  the  12th  of  September,  and  in  jail  from  and  after  the  22d  of 
September,  in  an  attempt  to  show  that  It  was  impossible  for  him  to  have 
stolen  the  horse,  then  it  was  entirely  right  and  proper  for  the  Commonwealth 
to  prove  that  this  sale  of  the  horse  took  place  between  the  12th  and  the  22d 
of  September.  The  witnesses,  Griffin,  Dickey  and  Koyster,  had  only  stated 
in  chief  that  this  trax^saction  had  taken  place  in  the  fall  of  1902,  without 
fixing  any  particular  day  or  date. 
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As  to  the  third  proposition,  and  as  a  general  rule,  appellant's  contention 
is  correct.  But  in  this  case,  where  the  appellant  brought  out  the  fact  that 
he  was  in  the  penitentiary  volunt-arily  and  in  aid  of  his  defense,  we  are  of 
opinion  that  the  court  did  not  err  in  failing  to  admonish  the  jury  that  the 
fact  of  his  having  Ixx^n  in  the  penitentiary  could  only  be  considered  as  affect- 
ing the  credibility  of  appellant  as  a  witness. 

Perceiving  no  error  prejudicial  t-o  the  rights  of  the  appellant  the  judgment 
•of  the  lower  court  is  aflBrmed. 


BITZKR  V.  CAVER. 

(Filed  May  2«,  liK)3— Not  to  \ye  reported. ) 

Negligence— Damages— Instructions— Appellee  brought  this  action  to  re- 
tjover  damages  for  injuries  alleged  to  have  been  inflicted  upon  him  by  appel- 
lant, by  the  discharge  of  a  pistol,  either  purposely  and  willfully,  or  recklessly 
and  carelessly  using  sixnie.  The  first  trial  resulted  in  a  verdict  for  defend- 
ant, and  a  new  trial  having  been  granted,  the  second  trial  resulted  in  a  ver- 
dict for  plaintiff  for  $700  damages,  which  is  sought  to  be  reversed  on  this 
appeal  on  the  ground  that  the  court  erred  to  defendant's  prejudice  In  re- 
fusing to  give  an  instruction  on  contributory  negligence.  Held — That  aB 
there  was  no  evidence  of  oontrlbdtory  negligence  it  was  not  error  to  refuse 
■an  instruction  on  this  point. 

Wirgman  &  Underwood  and  Bodley,  Baskin  &  Flexner  for  appellant. 

Kohn,  Baird  &  Spindle  and  S.  A.  Bederman  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  on  the  8th  day  of  February,  1900,  sued  appellant,  charging, 
in  substance,  that  he  was  a  servant  and  employe  of  appellant  to  labor  In  his 
Ifrocery  and  feed  store  In  the  city  of  Ijoulsville  In  the  capacity  of  porter; 
that  on  the  25th  day  of  December,  1899,  without  his  will  or  consent,  and 
without  fault  on  his  part,  the  appellant,  with  force  and  arms,  to  wit,  with  a 
firearm  loaded  with  a  leaden  bullet,  either  purposely  and  willfully,  or  reck- 
lessly and  carelessly,  discharged  the  firearm  into  the  left  eye  and  head  of  ap- 
pellee ;  that  at  the  time  of  the  occurrence  and  Injuries  the  appellee  was  in 
the  discharge  of  his  duties  as  the  servant  and  employe  of  appellant,  and  that 
appellant  either  purposely  and  willfully,  and  with  Intent  to  Injure  the  ap- 
pellee, discharged  the  firearm,  or  that  the  appellant,  with  gross  negligence 
And  gross  carelessness  In  the  handling  and  operation  of  the  firearm,  dls-  ■ 
charged  the  same,  and  that  one  or  the  other  of  these  facts  were  true,  but 
which  one  is  true  he  does  not  know.  And  then  proceeded  to  relate  the  ex- 
tent of  his  Injuries,  which  were  great. 

The  appellant  filed  an  answer  traversing  each  and  every  allegation  con- 
tained in  the  petition,  and  by  asecond  paragraph  alleged  **that  the  injuries  to 
the  appellee  mentioned  in  the  petition  were  caused,  In  whole  or  In  i)art,  by  the 
negligence  of  the  plaintiff  himself ,  without  which  negligence  on  the  part  of 
the  plaintiff  the  injury  mentioned  in  the  petition  would  not  have  occurred. " 
This  paragraph  of  the  answer  was  traversed  by  the  appellee.  On  these  Issues 
A  trial  was  had  and  the  jury  returned  a  verdict  on  that  trial  for  appellant. 
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Appellee  filed  motion  and  grounds  for  a  new  trial,  which  were  sustained  by 
the  court.  The  appellant  here  objected  to  the  action  of  the  court  and  filled 
his  bill  of  exceptions  and  evidence.  On  the  second  trial  the  appellee  recov- 
ered a  judcrment  for  $700.  Appellant  moved  the  court  to  grant  him  a  new 
trial,  and  filed  reasons  therefor.  The  court  overruled  the  motion  and  the  case 
is  here  on  appeal.  The  appellant  asks  the  court  to  reverse  the  last  judgment 
and  direct  the  lower  court  to  reinstate  the  filrst  judgment. 

The  records  of  both  trials  are  before  us.     The  evidence  on  each  was  in  sub- 
stance the  same,  and  in  effect  shows  about  the  following  state  of  facts :  That 
on  Christmas  day,  in  1899.  the  appellant  and  one  of  his  clerks,  by  the  name  of 
Simpson,  engaged  in  a  fight  and  were  separated.    Afterwards,  on  the  same 
morning,    renewed  the  fight,  and  by  some    means  xwere  separated  again, 
Simpson  going  for  a  butcher  knife  and  appellant  behind  his.  CQ^inter  to  his 
desk,  and  obtained  a  pistol,  cocked  it  and  put  his  finger  on  the  trigger.     One 
of  appellant's  other  clerks  had  charge  of  Simpson,  and  were  about  sixteen 
feet  from  appellant.     Appellee  was  also  behind  the  counter  with  his  broom 
preparatory  to  sweeping  out  the  litter  from  behind  the  counter.    And  just 
at  the  moment  appellant  prepared  his  pistol  in  the  manner  named,  appellee 
approached  near  to  appellant  and  remarked  to  him :  "O  Boss,  don't  shoot!" 
Appellant  immediately  remarked  "don't  crowd  me,"  waived  his  pistol  in 
the  direction  of  appellee  and  the  pistol  went  off,  shooting  apx)ellee  just  under 
the  left  eye,  passing  through  the  eye-socket  and  out  the  left  temple,  entirely 
destroying  the  left  eye.     Appellant's  evidence  in  substance  agrees  with  this 
statement,  except  he  says  he  did  not  hear  appellee  make  any  remark  at  all; 
that  he  saw  him  approaching  and  he  did  not  want  to  be  interfered  with  at 
the  time;    that  he  feared  an  attack  by  Simpson  with  a  butcher  knife,  and 
that  he  undertook  to  waive  him  off,  and  the  pistol  accidentally  flreii. 

On  the  first  trial  the  court  gave  an  instruction  on  contributory  negligence 
by  appellee.  In  our  opinion  this  was  error,  and  the  court  did  right  in  set- 
ting aside  that  verdict.  We  have  searched  the  reconi  carefully  and  have  ])een 
anable  to  find  one  thing  said  or  act  done,  or  attempted  to  be  done,  on  the  part 
of  appellee  that  was  careless,  negligent  or  improper  at  any  time  during  this 
difficulty,  but,  on  the  contrary,  all  that  he  did  say  or  do  was  to  appeal  to  his 
boss,  the  appellant,  not  to  commit  a  crime. 

There  is  certainly  nothing  in  the  evidence  upon  which  to  authorize  such 
&n  instruction.  The  real  objection  of  appellant  to  the  action  of  the  court  on 
the  second  trial  was  because  the  court  failed  to  give  an  instruction  on  c<m- 
tributory  negligence  of  appellee.  We  have  been  unable  to  find  any  error 
committed  on  the  last  trial  to  the  prejudice  of  appellant's  rights. 
Wherefore,  the  judgment  of  the  lower  court  is  aflSrmed. 


BEST  V.  BEST'S  ADM'R,  &c. 

(Filed  May  29,  1903— Not  to  be  reported.) 

Decedents'  estates— In  this  action  to  settle  the  estate  of  a  decedent,  the 
finding  of  the  chancellor  in  favor  of  a  claimant  f(>r  |90  for  nursing  deceased 
JQst  previous  to  his  death  is  not  disturbed,  but  the  judgment  di»illowing  a 
claim  for  1200  for  board  is  reversed. 
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O'Xeal  &  O'Neal  for  appellant.  '  ^ 

James  T.  A.  Baker  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division.  No.  2. 
Opinion  of  the  court  by  Chief  Justice  Bunyini. 

The  Louisville  Trust  Co.,  as  administrator  of  Charles  Best,  deceased, 
brought  this  suit  against  his  heirs  and  creditors  for  a  settlement  of  his  estate. 
They  allege  that  the  appellant,  Minnie  Best,  had  filed  a  claim  against  his 
estate  for  $810,  for  board  and  nursing,  and  asked  a  reference  to  the  master 
commissioner  to  ascertain  the  just  amount  due  thereon  by  the  estate  of  their 
intestate.  The  commissioner  found  from  the  proof  that  Charles  Best  had 
boartletl  with  Mrs.  Minnie  Best  for  four  or  five  years  preceding  his  death  at 
the  agreed  price  of  $4  per  week ;  that  the  proof  failed  to  show  that  he  had 
paid  his  board  from  the  6th  of  January,  1001,  until  his  death  on  the  24th  da 
of  December  of  the  same  year,  and,  therefore,  allowed  her  claim  for  board  at 
the  contract  price,  which  amounted  to  $200.  He  also  allowed  the  additi<mal 
sum  of  $350  for  services  in  nursing  the  deceased,  whom  the  prooJ  shows  to 
have  died  after  an  illness,  which  extended  over  a  period  of  several  years, 
from  chronic  tuljerculosis. 

The  trial  court  sustained  exceptions  to  the  $200  allowed  for  board,  and  re- 
duced the  allowance  for  nursing  to  $90,  and  from  this  judgment  Mrs.  Best 
appeals.  The  proof  in  the  case  shows  conclusively  that  the  deceased  boarded 
with  claimant  during  this  interval  of  time  under  a  contract  to  pay  her  $4 
per  week;  and  that  during  his  last  illness  he  received  from  her  nursing 
which  his  condition  rendered  necessary. 

As  the  evidence  is  not  clear  and  satisfactory  as  to  the  length  of  time  before 
the  death  of  the  deceased  when  special  attention  of  this  character  was  neces- 
sary, we  do  not  feel  justified  in  making  any  change  in  the  allowance  fixed 
by  the  trial  court.  But  as  the  testimony  wholly  fails  to  show  that  the  de- 
ceased paid  his  board  from  the  6th  of  January,  IWl,  until  his  death  on  the 
24th  of  December,  1901,  and  burden  of  showing  such  payment  was  upon  the 
plaintiff,  the  trial  court  erred  in  disallowing  this  claim.  The  deceased  does 
not  seem  to  have  paid  his  board  weekly,  but  to  have  allowed  it  to  accumu- 
late for  years  at  a  time  before  paying.  It  is  shown  that  on  the  27th  of  De- 
cember, 1898,  he  paid  Mrs.  Best  $490  at  one  time  on  this  score.  There  is 
evidence  that  he  gave  to  the  husband  of  the  claimant  a  check  for  $20  some 
time  t>efore  his  death,  and  as  there  is  no  evidence  conducing  to  show  that  it 
was  not  for  board,  we  are  of  the  opinion  that  the  presumption  should  be  in- 
dulged that  it  was  st:)  intended,  and  that  the  $200  should  l)e  credited  with 
this  $20,  leaving  due  to  plaintiff  a  balance  of  $180,  which  should  have  been 
allowed  in  addition  to  the  $90  for  nursing  for  nine  weeks  between  October  18 
and  DecemlxT  20,  1901. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


WHITE  tSEWING  MACHINE  CO.  v.  POWELL,  &c. 

(Filed  M.-iy  2^),  190,?— Not  to  lie  reported.) 

Contract— Guaranty— Surety— Appellees   sijzned  a   contract  which   may  be 
termed  a  continuing  guaranty  to  appellee  for  all  linl)ilities  that  it  might  in- 
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cur  on  account  of  aewing  machines  that  it  might  sell  and  deliver  to  W. 
This  action  was  brought  to  recover  an  indebtedness  on  said  obligation.  In 
defense  it  is  urged  that  appellees  are  not  liable  for  failure  of  appellant  to 
notiiy  appellees  of  the  acceptihnce  of  said  guaranty.  It  iH  further  urged  they 
weiv  liable  only  for  a  small  part  of  said  indebtedness  as  they  had  in  writing 
Dotifled  appellant  that  they  would  be  bound  no  further  on  said  obligation, 
and  the  greater  part  of  said  indebtedness  was  incurred  after  appellant  re- 
ceived said  notice.  A  trial  resulted  in  favor  of  appellant  for  the  amount 
alleged  by  appellees  as  due,  from  which  appellant  prosecutes  this  appeal. 
Held— That  the  obligation  was  binding  on  appellees  without  notice  of  its 
acceptance.  The  issue  as  to  receipt  of  notice  by  appellant  to  terminate  their 
liability  was  submitted  to  the  jury  under  proper  instructions,  and  their  find- 
ing will  not  be  disturbed. 

Bugg  &  Wickliffe  for  appelHnt. 

B.  S.  Bailey  and  F.  L.  Turner  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge*  Nunn. 

On  the  13th  day  of  July,  1899,  J.  S.  and  Willis  Willis,  as  principals,  and 
the  appellees,  Ewing  Powell  and  J.  M.  Gholson,  as  pureties,  executed  and 
delivered  to  appellant  a  written  obligation  by  which  appellees,  Powell  and 
Gholson,  agreed  to  pay  appellant  any  and  all  sums  of  money  and  Indebted- 
ne}«s  of  any  kind  that  said  Willis  &  Willis  might  become  Indebted  to  and 
owing  appellant,  either  in  the  form  of  open  account  or  promissory  note  or 
notes  for  any  machine  or  other  property  thereafter  to  be  sold  and  furnished  s 
to  Willis  &  Willis  by  appellant.  The  petition  alleges  that  upon  the  faith  of 
this  obligation  appellant  did  sell  and  deliver  to  Willis  &  Willis,  at  their 
special  instance  and  request,  machines  and  other  propertj'  to  the  amount  of 
1575.60;  that  Willis  &  Willis  made  divers  payments  and  at  different  times 
executed  notes,  and  at  the  Institution  of  this  action  were  Indebted  to  appel- 
lant in  a  balance  of  the  sum  of  $284.24. 

The  appellee  defended  upon  two  grounds: 

Ist.  They  claimed  they  were  not  responsible  on  this  obligation  for  any 
amount  for  the  reason  that  they  were  only  guarantors  for  Willis  Sc  Willis, 
and  that  the  appellant  had  failed  to  give  them  any  notice  of  Its  acceptance 
of  the  guaranty,  or  that  it  would  furnish  Willis  &  Willis  any  machines  or 
other  property  thereon. 

2d.  That  even  if  liable  to  any  extent,  they  were*  only  liable  to  the  extent  of 
about  $48,  for  the  reason,  as  they  allege,  that  about  the  last  day  of  Septtmiber 
or  1st  of  October,  1899,  they  prepared  a  letter  In  which  they  stated  that  they 
would  not  be  any  longer  b<mnd  by  the  contract  sued  on,  and  would  not  l)e 
respcmsible  for  any  machines  or  other  property  thereafter  st)ld  and  delivered 
U)  Willis  &  Willis,  and  that  they  addressed  said  letter  to  appellant  at  Cleve- 
land, C,  their  place  of  business,  placed  it  in  an  envelope  with  a  return 
address  written  or  printed  thereon,  stamped  the  same  and  mailed  It  at  the 
postoffice  at  Hazelwood,  Ky. ;  that  appellant  received  the  letter  and  notice, 
and  that  all  the  amount  sued  for,  except  the  $43  referred  to,  was  for  goods 
sold  and  delivered  Willis  &  Willis  afttr  appellant  had  received  the  letter  and 
notice  aforesaid;  that  they  wer.'  not  reaponsiljle  thei-efor.  Apix*llant  denied 
these  allegations.  A  trial  was  ha-.l,  th^  jury  returned  a  vfrdict  in  favor  of 
appellant  for  $43;  the  court  overruled  appellant's  jiujtion  for  a  new  trial,  of 
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which  they  complain,  and  the  case  is  here  on  appeal.  The  first  defense  relied 
upon  by  appellees  is  not  good.  The  writing  sued  on  shows  an  absolute  guar- 
anty on  their  part. 

In  volume  14,  A.  &  E.  Eno.  of  Law,  Sd  edition,  1141,  it  is  said:  "Anabm- 
lute  guaranty  is  an  unconditional  promise  of  payment  or  performance  on 
default  of  the  principal.  To  bind  the  guarantor  it  is  not  necessary  that 
there  should  be  notice  of  acceptance  of  the  guaranty  or  notice  of  default 
of  the  principal,  or  that  any  steps  should  be  taken  to  enforce  the  contract 
iaruaranteed  against  the  principal."  (100  Ky.,  466;  6  Ky.  Law  Rep.,  770; 
90  Ky.,  425.) 

As  to  the  second  defense,  we  are  of  the  opinion  that  the  appellees  had  the 
right  upon  notice  to  appellant  to  stop  their  liability  and  to  save  themselves 
from  further  loss,  by  reason  of  any  further  sales  to  Willis  &  Willis,  after 
date  of  notice.  In  volume  14,  A.  &  E.  Enc  of  Law,  Sd edition,  1159,  it  is  said: 
'•So  far  as  the  question  of  revoking  guaranties  is  concerned,  they  are  divisible 
into  two  classes :  First,  where  the  consideration  is  entire,  that  Is,  where  it 
passes  wholly  at  one  time;  second,  where  the  consideration  is  fragmentary, 
supplied  from  time  to  time,  and,  therefore,  divisible.  Guaranties  of  the 
first  mentioned  class  are  not  revokable  by  the  guarantor,  and  are  not  term- 
inated by  his  death  and  notice  of  that  fact,  unless  this  intention  is  plainly 
expressed  in  the  guaranty  itself.  On  the  other  hand,  guaranties  of  the  sec- 
ond class,  commonly  known  as  conti;iuing  guaranties,  may  be  withdrawn 
on  notice,  in  the  absence  of  anything  in  the  guaranty  to  the  contrary,  and 
the  guarantor  will  not  be  affected  by  any  trani^action  between  the  principal 
obligor  and  the  guarantee  subsequent  to  the  notice." 

The  record  shows  that  appellees  proved  the  writing  and  the  mailing  of  the 
letter  to  appellant  as  alleged  in  their  answer,  and  that  the  letter  had  not 
lieen  returned  to  them  through  the  mail.  Appellees  also  introduced  one  of 
the  firm  of  Willis  Sc  Willis,  who  testified  that  while  he  and  his  brother  were 
doing  business  in  Hickman,  Ky.,  they  received  a  letter  from  appellant  in 
which  it  stated.  In  substance,  that  appellees  had  informed  it  that  they  did  not 
want  to  remain  on  the  bond  any  longer,  and  sent  them,  Willis  &  Willis,  a 
blank  bond  to  l)e  filled  and  executed;  that  they  never  executed  it  and  they 
bought  the  last  two  items  sued  on,  of  $107  and  1121),  after  receiving  this  letter. 
Appellant's  secretary  stated  that  no  such  letter  was  ever  received  by  it 
from  appellees. 

The  court,  by  its  first  instruction,  told  the  jury  to  find  for  appellant  158, 
less  an  endorseil  credit  of  tl6,  and  by  the  sec^ond  and  third  instructions  told 
the  jury  to  find  for  appellant  the  $107,  with  interest,- and  the  $129  account 
unless  they  believed  from  the  evidence  the  appellees  wrote  the  appellant  a 
letter,  in  which  they  notified  It  that  they  would  no  longer  be  responsible  on 
the  contract  sued  on  for  the  debts  of  Willis  &  Willis,  and  that  appellant  re- 
ceived the  letter,  and  that  after  receiving  the  letter  it  sold  to  Willis  &  Willis 
the  goods  for  which  the  note  of  $107  and  the  account  for  $129  were  made  and 
executed,  in  which  case  they  should  find  for  appellees  as  to  these  two  items. 

These  instructions  put  the  issues  fairly  and  properly,  and  it  was  the  prov- 
ince of  the  jury,  under  the  evidence,  to  determine  the  fact  as  to  whether  or 
not  appellant  sold  and  delivereil  the  goods  to  Willis  &  Willis,  to  the  amount 
of  the  last  two  items  nameil,  after  it  had  received  notice  from  appellees  that 
they  would  no  longer  Ix*  responsible  for  future  liability  on  the  contract  sued 
on,  and  the  jury  determined  that  issue  against  it. 

Wherefoiv,  the  judgment  of  the  lower  court  is  affirmed. 
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•     HABTFOBD  STEAM  BOILEB  I.  &  I.  CO.  v.  ASHLAND  STEEL 

PLANT. 
(Filed  May  29,  190&— Not  to  be  reported. ) 

Damages— Instructions—Th is  action  was  brought  by  appellee  to  recover 
damages  of  appellant  on  its  undertaking  to  insure  appellant  against  dam- 
ages ttiat  might  result  from  injury  or  damage  that  it  might  sustain  from 
the  pressure  of  steam  on  any  one  or  more  of  its  boilers,  and  the  damage  sued 
for  was  injury  to  one  of  its  boilers,  which  exploded.  On  the  trial  a  verdict 
and  judgment  resulted  in  favor  of  appellee  for  $1,259.79  damages.  Appellant 
urges  as  error  that  the  court  erred  in  its  instruction  in  using  the  word 
"tubes'*  instead  of  "flues."  Held— That  as  these  words  were  indiscrim- 
inately used  during  the  trial  in  pleadings,  by  the  attorneys  and-  witnesses, 
the  jury  were  not  misled  thereby. 

Thos.  B.  Brown  and  A.  B.  Johnson  for  apiiellant. 

Proctor  K.  Malin  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  appeals  from  a  judgment  against  it  for  the  sum  of  $1,269.79 
rendered  against  it  by  the  Boyd  Circuit  Court  in  favor  of  appellee.  The 
facts  upon  which  the  judgment  was  obtained  were  in  substance  these :  The 
appellee  being  the  owner  of  some  twenty-three  steam  Iwllers  in  use  at  its 
plant  in  Ashland,  Ky.,  the  appellant,  being  an  insurance  company,  insured 
these  lx>ilers  against  all  immediate  loss  or  damage,  except  by  fire,  aiuHed 
by  the  explosion,  oollap.se  or  rupture  of  one  or  all  of  these  boilers,  or  any 
parts  of  same,  as  particularly  described  in  the  policy,  caused  by  the  pressure 
of  steam. 

Appellee's  boiler,  No.  5,  was  injured  and  damaged  to  the  extent  of  the  re- 
covery, appellee  contending  that  the  injury  was  caused  by  the  explosion, 
collapse  or  rupture  caused  by  steam  pressure.  The  appellant  denied  this,  and 
alleged  that  the  tubes  of  boiler  No.  5,  the  injured  part,  were  injured  by 
firing  the  boiler  without  there  Ix'ing  water  in  it,  and  by  reason  of  this  de- 
stroyed fifty -eight  of  the  tubes  of  the  108  in  the  boiler. 

On  this  issue  appellee  introduced  two  witnes.ses,  who  stated  that  this  boiler 
was  full  of  water  when  the  fire  was  placed  in  the  furnace  for  an  hour  Ijefore 
the  injury,  one  of  them  swtaring  that  he  filled  it  and  the  other  swearing 
that  he  was  present  at  the  completion  of  it;  also  it  introduced  experts  as 
witnessc»s  sustaining  its  contention,  or  tending  to  do  so.  On  the  other  hand, 
the  appellant  introduced  many  experts  as  witnesses,  whose  testimony  was 
very  strong  and  convincing,  that  its  contention  was  correct.  Its  testimony 
was  solely  confined  to  experts.  The  court  .submitted  this  issue  in  apt  words, 
and  the  jury  found  for  appellee.  The  only  complaint  made  by  appellant  to 
the  instructions  was  that  the  court  used  the  word  "tul)es"  instead  of  "flues.'* 
The  court  did  not  err  in  this.  While  it  is  true  that  the  appellee  in  its  peti- 
tion called  them  "flues,"  the  appellant  corrected  this  error,  if  any,  by  its 
answer  in  which  it  called  them  "tubes,"  and  alleged  that  they  were  burned 
by  fire  by  reason  of  there  being  no  water  in  the  boiler  when  the  fire  was 
started.    The  appellee  denied  thin,  and  the  issue  was  formed. 

We  think  it  immaterial  whether  the  instruction  called  them  "tubes"  or 

vol.  25—7 


98  HOFFMAN  V.  OOLGAK. 

**  flues. "  The  jury  could  not  hare  been  misled  by  reason  thereof.  The  record 
shows  that  in  the  pleadings  of  the  parties,  and  by  counsel  on  both  sides  and 
the  witnesses  all  through  the  trial  of  the  case,  the  words  "tubes,"  * 'flues'* 
and  "pipes"  were  used  interchangeably  when  speaking  of  the  same  thing. 
The  jury,  under  proper  instructions  and  under  the  evidence,  decided  that 
these  tubes  or  pipes,  composing  a  part  of  that  boiler  No.  5,  were  destroyed  by 
reason  of  a  rupture  or  collapse  occasioned  by  the  pressure  of  steam,  which 
emptied  the  boiler  of  water  and  caused  their  destruction  by  melting,  the 
rupture  or  collapse,  caused  by  steam  pressure,  being  the  proximate  cause  of 
the  injury. 

Perceiving  no  error  prejudicial  to  the  rights  of  appellant  the  judgment  of 
the  lower  court  is,  therefore,  aflSrmed. 


HOFFMAN  V.  COLGAN. 

(Filed  May  20,  1908— Not  to  be  reported.) 

Husband  and  wife— Contracts— Conveyances— The  husband  of  appellant 
«)nveyed  a  house  and  lot  to  S. ,  who  In  turn  conveyed  it  to  appellanu  Ap- 
pellee made  a  written  proposition  to  appellant  to  purchase  said  house  and 
lot,  to  which  was  appended  the  condition  that  the  title  to  said  land  was  to 
be  examined  and  approved  by  the  Kentucky  Title  Co.,  and  if,  in  it« 
opinion,  the  said  title  is  not  good  or  is  defective,  the  title  would  not  be  ac- 
<oepted.  This  proposition,  modified  as  to  price,  was  accepted  in  writing  by 
appellee.  Appellant  and  her  husband  afterwards  tendered  a  general  war- 
ranty deed  to  appellee,  who  refused  to  accept  same,  basing  his  objection  on 
a  report  made  by  the  title  company  approving  the  title  if  the  husband  was 
of  sound  mind  when  he  made  the  conveyance.  This  suit  was  Instituted  by 
api)ellant  to  compel  specific  performance  of  saldoontract.  In  defense  it  is  urged 
that  the  proposition  of  the  wife,  without  joining  the  husband  therein,  is  not 
enforcible.  Held— That  this  objection  is  not  tenable.  Whatever  objection 
may  have  existed  to  the  proposition  of  acceptance  by  the  wife  can  not  be 
urged  after  she  and  her  husband  have  made  and  tendei*ed  a  sufficient  deed. 
The  doctrine  that  a  contract  must  be  mutual,  that  is,  not  binding  upon 
either  party  unless  both  are  bound,  obviously  can  not  apply  to  a  case  where 
the  party  originally  not  bound  has  executed'  the  contract.  The  evidence 
shows  cletirly  that  the  husband  was  of  sound  mind  when  he  executed  the 
deed  of  conveyance.  It  is  insisted  that  as  the  title  company  did  not  approve 
the  title  that  appellee  is  not  bound  on  said  contract.  Held— That  the  con- 
dition in  the  contract  did  not  mean  a  whimsical  or  arbitrary  conclusion  by 
the  title  company  as  to  the  title.  In  sales  dependent  upon  conditions  pre- 
cedent, such  as  approval  by  the  buyer  or  of  another  person,  he  must  act  hon- 
estly and  fairly.  So  that  by  correcting  the  misUike  of  fact  forming  the  Imsis 
of  the  title  company's  exception  in  its  opinion  the  ccmcluslon  of  the  court  Is 
that  the  title  company  meant  to  and  did  in  fact  approve  the  title.  The 
chancellor  erred  in  refusing  to  compel  appellee  to  accept  the  title  tendeivd. 

Pryor  &  Sapinsky, 'Thomas  Walsh  and  W.  S.  Piyor  for  appellant. 

H.  H.  Nettleroth  for  appellee. 

Api^eal  from  Jeflferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  0'R*ar. 

February  14,  lb93,  John  Hoffman,  being  the  owner  in  fee  simple  of  a  cer- 
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tain  house  and  lot  in  Louisville,  conveyed  to  one  Speckert,  who  conveyed  to 
appellant,  the  wife  of  John  Hoffman.  Thus  appellant  became  the  owner  of 
the  fee-simple  title,  provided  John  Hoffman  was  at  that  time  mentally  com« 
petent  to  contract. 

Simultaneously  with  the  transaction  mentioned  Speckert  caused  the  Hoff- 
mans  to  execute  to  the  German -American  Title  Co.,  a  corporation  under  his 
management,  a  mortgage  upon  this  property  to  secure  certain  bonds.  These 
bonds  Speckert  sold  to  the  Louisville  Insurance  Co. ,  which  instituted  suit 
against  the  Hoffmans  to  subject  the  property  to  their  payment.  The  Hoff- 
mans  defended  upon  the  grounds  that  the  bonds  and  mortgage  had  been 
procured  by  Speckert 's  fraud,  and  were  without  consideration;  that  they 
were  liable  in  the  hands  of  the  insurance  company,  by  statute,  to  every  de- 
fense that  could  have  been  made  against  them  in  the  hands  of  Si>eckert  or 
his  company;  and  that  John  Hoffman-  at  the  time  was  of  such  mental  de« 
bllity  that  he  was  not  competent  to  contract.  The  circuit  court,  and  on  ap- 
peal, this  court  (Louisville  Ins.  Co.  v.  Hoffman,  20  Ky.  Law  Rep.,  2016)  held 
the  transaction  was  fraudulent,  so  far  as  Speckert  and  his  company  were 
oonoemed,  and  decreed  the  cancellation  of  the  mortgage  and  bonds. 

Appellee,  on  November  1,  1900,  proposed  to  buy  the  above-named  property 

from  appellant  and  her  husband.    The  negotiations  took  the  form  of  the 

loUowing  proposition : 

''Louisville,  Ky.,  November  1,  1900, 
** John  Hoffman,  Elizabeth  Hoffman : 

*'I  will  give  you  for  the  house  and  lot  situated  on  the  north  side  of  Chest-* 
nut  street,  29x110  feet,  beginning  forty- six  feet  east  of  Hancock  street,  $5,600, 
one-third  cash  and  balance  at  one  and  two  years,  with  interest  at  the  rate 
of  6  per  cent,  per  annum  and  a  Hen  be  retained  to  secure  purchase  price,  and 
title  to  be  conveyed  with  general  warranty,  and  covenant  against  encum* 
branoes,  and  that  you  have  full  right  and  power  to  convey  the  same.  Title 
to  said  land  to  be  examined  and  approved  by  the  Kentucky  Title  Co. ,  and 
If,  in  its  opinion,  the  said  title  is  not  good  or  is  defective,  I  will  not  accept 
said  tiUe. 

(Signed)    *'JOHN  COLGAN." 

**I  will  take  $5,750  on  the  same  terms  and  conditions  above  mentioned,  and 
you  must  agree  to  assume  taxes  for  1901. 

(Signed)    ''MRS.  JOHN  HOFFMAN. '» 

**My  proposition  as  herein  modified  by  Mrs.  Elizabeth  Hoffman  is  ao« 
i>epted,  November  6,  1900. 

(Signed)    "JOHN  COLGAN.'* 

On  January  9th  following  appellant  and  her  husband,  John  Hoffnian» 
executed  and  tendered  to  appellee  a  suflScient  deed,  embracing  all  the  cove« 
nants  required  by  the  foregoing  proposition.  It  was  rejected  by  appellee, 
The  reason  for  his  rejection  was  because,  he  says  by  pleading,  the  Kentucky 
Title  Co.  pronounced  the  title  defective.  The  title  company's  report  to  ap« 
pellee  is  dated  December  27,  1900.  When  it  was  delivered  to  appellee  does  not 
appear,  nor  does  it  appear  that  appellee  took  action  on  it  till  after  the  deed 
was  tendered,  when,  for  the  reasons  stated  in  the  title  company's  report,  an^ 
because  of  the  fact  of  that  report,  he  declined  to  accept  the  deed.  This  suit 
was  thereupon  brought  by  appellant,  her  husband  joining,  to  enforce  the 
speoiflc  execution  of  the  contract  of  sale.    There  were  three  defenses  inter« 
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poeed  by  appellee,  vis. ,  first,  he  ayerred  that  at  the  time  John  Hoffman 
attempted  to  convey  the  title  to  his  wife,  appellant,  he  was  mentally  inoom- 
petent  to  know  the  effect  of  his  act;  was  old  and  infirm,  and  was,  by  the 
fraud  and  undue  influence  exercised  over  him  by  appellant,  induced  to  exe- 
cute the  deed  against  his  will;  that  John  Hoffman  had  ever  since  continued 
to  be  without  contractual  capacity  on  account  of  his  imbecility;  second, 
that  the  contract  was  executory  only,  and  that  appellant's  husband  not  hav- 
ing joined  in  it,  it  was  void.  At  least,  that  not  being  binding  on  her.  It 
lacked  necessary  mutuality,  and  was,  then'fore,  not  binding  on  anyone; 
third,  that  it  was  a  condition  in  the  contract  that  the  title  was  subject  to- 
the  examination  and  approval  of  the  Kentucky  Title  Co. ;  that  as  it  rejected 
the  title,  appellee  was  absolved  from  his  liability  on  the  contract,  in  every 
event. 

As  to  John  Hoffman's  mental  capacity,  the  proof  is  all  one  way.  It  es- 
tablishes beyond  doubt  that  he  had  sufficient  mind  to  contract  on  all  the 
occasions  involved  by  these  tmnsactions.  The  only  thing  said  to  the  con- 
trary is  the  plea  in  the  insurance  company  case  referred  to.  What  was  there 
decided  was  that  Hoffman  and  his  wife  were  old,  illiterate  Germans,  unac- 
quainted with  the  English  language,  and  the  meaning  of  technical  t-erms. 
used  in  conveyances,  and  that  they  were  thereby  the  more  easily  imposed  on 
by  their  attorney,  Sptckert,  in  procuring  the  mortgage  from  them.  But 
aside  from  that,  this  case  must  rest  on  the  evidence  it  contains.  There  is 
nothing  in  that  evidence  to  overcome  the  legal  presumption  of  the  sanity  of 
the  contracting  person.  From  this  it  follows  that  appellant  had  the  fee- 
simple  title  to  the  lot  in  question  when  appellee  offered  to  buy  it  from  her. 

The  second  proposition  advanced  by  appellee,  that  a  married  woman's 
executory  contract  to  sell  her  land  is  not  enforcible  against  her  unless  hop 
husband  joins  in  it,  and,  therefore,  that  it  is  not  binding  upon  the  other 
party  to  it,  is  not  without  some  force  at  flr^t  appearance.  At  common  law 
a  feme  covert  could  not,  except  for  cerbiin  things,  bind  herself  personally  by 
an  executory  contract.  The  marrieti  women's  acts  generally  enacted  have 
aimed  to  enlarge  the  feme's  powers  with  respect  to  the  control,  use  and  dis- 
posal of  her  property.  Such  limitations  as  yet  remain  upon  that  power  are 
retained  not  as  nn  obst-ficle,  but  as  a  protection  to  her  and  her  husband. 

The  existing  statute  in  this  State  on  this  subject  is  (section  2128  in  part): 
"She  may  make  contracts  and  sue  and  be  sued,  as  a  single  woman,  except 
that  she  may  not  make  an  executory  contract  to  sell  or  convey  or  mortgage 
her  real  estate  unless  her  husband  join  in  such  contract."    *    *    • 

This  veto  power,  as  it  were,  is  given  the  husband  not  so  much  to  hamper 
the  wife  as  to  protect  him  in  his  potential  property  right>s  in  her  real  estate. 
We  do  not  decide  whether  an  executory  contract  by  a  married  woman  to  sell 
her  real  esttite,  made  with  the  knowledge  and  consent  of  her  husband,  would 
be  obligatory  on  them.     That  question  is  not  necessarily  presented. 

In  this  case  appellee  proposed  to  buy  appellant's  lot  at  a  certain  price. 
She  accepted  it  by  executing  the  necessary  deed,  in  which  her  husband 
joined.  So  far  (is  she  was  concerned  it  may  be  conceded,  for  the  sake  of  the 
argument,  that  she  was  not  bound  by  appellee's  offer  and  her  parol  or  In- 
BuiBcient  acceptance  of  it.  But  while  it  was  open,  she  did  accept  it,  and  sa 
far  as  it  wtis  required  of  her  executed  her  part  of  the  sale.    Her  deed  made- 
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In  eonjQiictlon  with  her  husband  did  bind  her  to  the  fullest  extent  It  was 
«8  effectual,  so  far  as  the  element  of  time  was  oonoemed  (which  was  not 
made  of  the  essence  of  the  contract),  as  if  it  had  been  delivered  the  next  mo- 
ment after  iQkpellee's  offer  was  made.  It  was  above  and  better  than  anj 
executory  contract  she  and  her  husband  could  have  made.  It  left  nothing 
for  them  to  do.  '*The  party  to  be  bound"  under  the  statute  of  frauds  (section 
470  Kentucky  Statutes)  was,  thereafter,  the  purchaser— appellee.  (Tyler  v. 
Onzts,  03  Ky.,  831.)  The  doctrine  that  a  contract  must  be  mutual,  that  it 
Is  not  binding  upon  either  party  unless  both  are  bound,  obviously  can  not 
apply  to  a  case  where  the  party  originally  not  bound  has  executed  the  con- 
tract. (Gillespie  V.  Beecher,  94  Mich.,  374;  Chamberlain  v.  Robertson,  81 
Iowa,  408;  Walker  v.  Owen,  79  Mo.,  568;  Neef  v.  Redmon,  76  Mo.  Ap.,  198.) 

It  will  be  noted  that  appellee  appended  a  condition  as  to  the  sufficiency  of 
the  title  to  his  proposition,  viz. :  "Title  to  said  land  to  be  examined  and  ap- 
proved by  the  Kentucky  Title  Co.,  and  if,  in  its  opinion,  the  said  title  is 
not  good,  or  is  defective, ' '  it  was  not  to  be  accepted.  The  parties  could  not 
haTB  meant  this  clause  to  destroy  the  binding  obligation  of  the  contract.  It 
must  have  been  intended  that  upon  the  facts  affecting  the  title,  as  they 
existed,  the  legal  opinion  of  the  title  comjiany  as  to  whether  appellant  had 
the  fee-simple  title  to  the  lot,  clear  and  unencumbered,  and  that  If  she  and 
her  husband  had  full  right  and  power  to  convey  the  same,  should  be  conclu- 
sive upon  th^  parties.  In  other  wopds,  its  legal  opinion  of  the  title  was  to 
be  accepted  in  lieu  of  a  judicial^  opinion,  based  upon  the  state  of  the  title. 
This  did  not  mean  a  whimsiail  or  arbitrary  conclusion  by  the  title  company, 
for  it  is  provided  that  there  was  to  be  an  examination  by  the  company,  neces- 
sarily that  it  migb|)  have  all  needed  data  before  it  to  enable  it  to  form  an 
opinion — such  indeed  as  was  necessary  to  qualify  it  to  form  a  correct  and 
Just  opinion.  It  is  the  language  of  appellee,  the  party  proposing  to  buy ;  its 
legal  import  and  effect,  If  there  be  doubt  of  its  extent,  must  be  construed 
most  strongly  against  him.  The  title  company  made  an  examination.  It 
reported  in  writing.  Its  opinion  was  that,  barring  the  fact  of  John  Hoff- 
man's supposed  mental  incompetency  when  he  made  the  deed  to  his  wife  in 
1896,  the  title  was  perfect.  It  further  showed  that  it  had  certain  informa- 
tion on  the  subject  of  John  Hoffman's  mental  condition,  both  in  1896  and 
at  the  date  of  the  examination  by  the  company.  This  information  is  set  out 
in  the  report,  which  stated  that  he  was  not  then  (in  1896)  of  sound  mind. 
But  this  was  not  true.  It  was  clearly  a  mistake  of  fact,  as  much  so  as  if  the 
examiner  had  overlooked  a  deed  of  record  forming  a  link  in  the  chain  of  ap- 
pellant's title.  The  report  being  that  the  title  was  good,  barring  the  facta 
stated,  it  must  follow  that,  in  the  opinion  of  the  title  company,  if  John 
Hoffman  was  then  of  sound  mind,  the  title  was  sufficient.  We  can  not  be- 
lieve that  the  title  company  meant  to  give  an  opinion  based  upon  a  certain 
fact,  when  it  knew  the  fact  was  not  as  stated.  Nor  are  we  justified  in  be- 
lieving that  appellant  desired,  or  Intended  by  the  insertion  of  the  clause  last 
quoted,  to  obtain  an  opinion  that  was  not  true,  when  based  upon  the  facta 
as  they  actually  existed.  To  believe  either  proposition  would  be  to  convict 
the  parties  of  a  deliberate  fniud  upon  appellant. 

It  is  to  be  noted,  too,  in  this  connection,  that  the  title  conip^iny  was  not 
authorized  to  ignore  necessary  facts,  nor  to  change  them.  It  was  merely  to 
form  and  deliver  its  opinion  on  the  facts  as  they  were. 
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In  sales,  dependent  upon  conditions  precedent,  such  as  approval  by  the 
buyer,  or  of  another  person,  be  must  act  honestly,  reasonably  and  fairly. 
(Daggett  V.  Johnson,  49  Yt.,  846;  Hartford,  &c.,  Co.  v.  Brush,  48  Id.,  628.) 
So  that  by  correcting  the  mistake  of  fact,  forming  the  basis  of  the  title  com- 
pany's exception  in  its  opinion,  we  find  that  it  meant  to,  and  did  in  fact» 
approve  the  title.  We  are  consequently  of  opinion  that  the  chancellor  erred 
in  dismissing  appellant's  petition. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  enter  a 
Judgment  for  api)ellant  decreeing  the  specific  performance  by  appellee  of  th» 
contract  sued  on,  and  for  other  necessary  proceedings  not  inconsistent  here- 
with. 


KENTUCKY  BOARD  OF  PHARMACY,  &c.  v.  CASSIDY,  &c. 

(Filed  May  28,  1908.) 

Pharmacy— Sale  of  proprietary  and  patent  medicines^-Constitutional  law^ 
—Construction  of  statutes— This  appeal  involves  the  validity  of  article  2** 
chapter  86,  Kentucky  Statutes,  which  establishes  a  board  of  pharmacy  and 
defines  its  powers  and  duties.  Appellees  are  engaged  in  the  business  of 
vending  at  wholesale  and  retail  a  certain  proprietary  medicine  in  the  orig- 
inal bottles  or  packages;  that  they  have  been,  for  a  number  of  years,  en- 
gaged in  selling  proprietary  medicines  of  dilferent  kinds  In  this  State.  Ap- 
pellees are  not  registered  pharmacists,  nor  entitled  to  be  registered  as  such ; 
they  are  not  druggists,  and  do  not  keep,  own  or  conduct  a  drug  store  or 
pharmacy,  or  a  county  store  in  a  small  place,  or  rural  district,  nor  do  tJiey 
compound  drugs,  medicines  or  physicians'  prescriptions,  or  employ  a  regis- 
tered pharmacist  in  superintendence.  The  direct  question  presented  ia 
whether  or  not  appellees  are  prohibited  by  said  act  from  conducting  their 
business  without  complying  with  its  provisions.  It  is  urged  that  said  act  ia 
unconstitutional.  Held— That  said  act  is  constitutional.  The  right  of  the 
legislature  to  enact  laws  necessary  to  protect  the  lives  and  health  of  the- 
citizens  from  the  acts  of  incompetent  and  unskilled  pharmacists,  under  the 
police  power  of  the  Commonwealth,  is  well  settled.  The  legislature  did  not 
intend  by  the  passage  of  the  pharmacy  act  to  apply  its  provisions  in  restraint 
of  sale  of  patent  or  proprietary  medicines. 

T.  L.  Edelen  and  Helm.  Bruce  &  Helm  for  appellants, 

J.  Embry  Allen  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  an  agreed  case  in  equity  instituted  in  the  Fayette  Circuit  Court  tor- 
the  purpose  of  obtaining  an  adjudication  of  the  effect  of  an  act  to  '^regulate^ 
the  practice  of  pharmacy  in  the  Commonwealth  of  Kentucky,  and  to  estab- 
lish a  board  of  pharmacy,  and  define  the  powers  and  duties  thereof,  which 
constitutes  article  2,  chapter  85,  Kentucky  Statutes, "  upon  the  business  of  ap- 
pellees. The  act  in  question  establishes  a  board  of  pharmacy,  and  regulates 
the  sale  of  drugs  and  medicines  by  retail,  and  the  compounding  of  physi- 
cians' prescriptions  In  the  State  of  Kentucky. 

Section  2681  prescribes  how  the  Kentucky  Board  of  Pharmacy  shall  be  ap- 
pointed and  organized.    Section  2622  enumerates  the  duties  of  the  board». 
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among  which  Is  the  following:  *'It  shall  be  the  duty  of  the  said  board  to 
examine  all  applicants  for  registration  submitted  in  proper  form ;  to  grant 
certificates  of  registration  to  such  persons  as  may  be  entitled  to  same  under 
the  provisions  of  this  act;  to  investigate  complaints,  and  to  cause  the  prose- 
cution of  all  persons  violating  the  provisions  of  this  act.  '* 

The  qualifications  of  applicants,  and  the  manner  in  which  they  may  re- 
ceive certificates  as  registered  pharmicists,  and  their  rights  and  duties  after 
having  received  certificates,  are  prescribed  in  'sections  2624,  2625,  2626,  2627 
and  3628. 

By  section  2619  it  is  provided  that  '* except  as  in  this  act  provided,  it  shall 
hereafter  be  unlawful,  in  the  Commonwealth  of  Kentucky,  for  any  person 
who  is  not  a  registered  pharmacist,  within  the  meaning  of  this  act,  to  vend 
at  retail,  compound  or  dispense  any  drug,  medicine,  chemical,  poison,  or 
pharmaceutical  preparation  for  medical  use,  or  compound  and  dispense 
physicians'  prescriptions.  Any  person  violating  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  liable  to  a  fine  of  not  less  than  $20  nor  more  than  150  for  each  and 
every  offense.  *  * 

''Section  3620.  Any  owner  of  a  pharmacy,  or  retail  drug  store,  who,  not 
being  a  registered  pharmacist,  shall  fail  or  neglect  to  place  in  charge  of  such 
pharmacy  or  drug  store  a  registered  pharmacist,  or  any  such  proprietor  who 
shall  by  himself,  or  any  other  person,  permit  the  compounding  or  dispens- 
ing of  prescriptions,  or  the  vending  at  retail  of  drugs,  medicines,  poisons  or 
pharmaceutical  preparations  in  his  store  or  place  of  business,  except  by  or 
in  the  presence  and  under  the  Immediate  supervision  of  a  registered  phar- 
macist, shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
tliereof  shall  be  liable  to  a  fine  of  not  less  than  $25  nor  more  than  HOC,  and 
each  week  that  he  shall  cause  or  permit  said  pharmacy  or  retail  drug  store 
to  be  so  conducted  or  managed  shall  constitute  a  separate  and  distinct  offense» 
and  render  him  liable  to  separate  prosecution  and  punishment  therefor." 

Section  2629  forbids  the  adulteration  of  drugs,  and  provides  for  the  prose- 
cution of  offenders  against  the  provision. 

"'Section  2630.  No  person  shall  sell  at  retail  any  poisons,  except  as  herein 
provided,  without  affixing  to  the  bottle,  box,  vessel,  or  jmckage  containing 
the  same,  a  label  printed  or  plainly  written,  containing  the  name  of  the 
article,  the  word  "poison,"  and  the  name  and  place  of  business  of  the  seller, 
with  the  common  name  of  two  or  more  readily  accessible  antidotes,  iiQr  shall 
he  deliver  poison  to  any  person  without  satisfying  himself  that  such  poison 
is  to  be  used  for  legitimate  purposes.  A  poison,  in  the  meaning  of  this  act, 
sliall  be  any  drug  or  chemical  preparation,  which,  according  to  standard 
works  on  medicine  or  materia  medica,  is  liable  to  be  destructive  to  adult 
human  life  in  quantities  of  sixty  grains  or  less.  It  shall  be  the  further  duty 
of  any  one  selling  or  dispensing  poisons,  which  are  known  to  ho  destructive 
to  adult  human  life  in  quantities  of  five  grains  or  less,  before  delivering 
them,  to  enter  into  a  book  kept  for  that  purpose  the  name  of  the  seller,  the 
name  and  residence  of  the  buyer,  the  name  of  the  article,  the  quantity  sold 
or  disposed  of,  and  the  purposes  for  which  it  is  said  to  be  intended,  which 
book  of  registry  siiall  be  kept  for  at  least  two  years,  and  shall  at  all  times 
be  open  to  the  inspection  of  the  coroner  of  the  county  in  which  the  same  may 
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be  kept.  Oil  of  tansy,  oil  of  savin,  ergot,  and  its  preparations,  cotton  root, 
and  its  preparations,  and  all  other  active  emenagogues  or  abortives,  shall 
be  sold  at  retail  or  dispensed  only  upon  the  written  prescription  of  a  legally 
qualified  physician.  The  provisions  of  this  section  shall  not  apply  to  the 
dispensing  of  poisons  in  not  unusual  quantities,  or  doses,  on  physicians* 
prescriptions,  nor  to  the  sale  to  agriculturists  or  horticulturists  of  such 
articles  as  are  commonly  used  by  them  as  insecticides.  Every  person  falling 
to  comply  with  the  requirements  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than 
•10. 

"Section  2681.  Any  person,  or  persons,  not  a  registered  pharmacist,  may 
open,  own  or  conduct  a  drug  store  or  pharmacy  if  he  or  they  keep  con- 
stantly in  charge  of  the  same  a  registered  pharmacist:  but  shall  not  himself 
or  themselves  sell  or  dispense  drugs  or  medicines^  except  proprietary  or 
patent  medicines  in  original  packages. 

"Section  2632.  Nothing  in  this  act  shall  be  construed  so  as  to  apply  to,  or 
in  any  manner  interfere  with,  the  sale  of  the  usual  nonpoisonous  domestic 
remedies  and  medicines,  and  patent  or  proprietory  medicine,  by  county 
stores  in  small  places  or  rural  districts.  Nothing  in  this  act  shall  apply  to, 
or  in  any  manner  Interfere  with,  the  business  of  any  licensed  practicing 
physician,  or  prevent  him  from  supplying  to  his  patients  such  artless  as 
may  seem  proper  to  him,  or  with  his  compounding  his  own  prescriptions," 

The  agreed  facts  show  that  the  appellees  are  engaged  In  the  business  of 
vending  at  wholesale  and  retail  a  certain  proprietary  medicine  known  as 
vltae-ore,  in  Lexington,  Ky.,  which  is  a  kind  of  subacid  drink,  possessing, 
as  It  claims,  valuable  medicinal  qualities;  that  they  are,  and  have  l^een  for 
a  number  of  years,  engaged  in  the  business  of  vending  and  selling  at  retail 
In  this  State  various  patent  and  proprietary  medicines,  manufactured  and 
compounded  both  In  and  out  of  this  State;  that  these  medicines  are  sold  at 
retail  In  the  original  packages  or  lx)ttles  in  which  they  are  put  up  by  the 
manufacturer  and  proprietor,  without  brejiklng  the  seal,  or  In  any  way 
changing  or  adding  to  the  medicine  or  composition. 

Appellees  are  not  registered  pharmacists,  nor  entitled  to  be  registered  as 
such;  they  are  not  ilruggists,  and  do  not  keep,  own  or  conduct  a  drug  store, 
or  pharmacy,  or  a  county  store  In  a  small  place  or  rural  district;  nor  do 
they  compound  drugs,  medicines  or  physicians'  prescriptions,  or  employ  a 
regist*-r^d  pharmacist  In  superintendence.  It  Is  the  usual  practice  or  cus- 
tom of  druggists  in  this  Commonwealth,  who  are  not  registered  pharmacists, 
to  sell  at  retail  patent  and  proprietiiry  medicines  in  the  same  manner  with 
i-eference  to  the  quantity  .of  the  medicine,  and  the  package  in  which  the 
«ime  is  sold,  as  the  appellees  can-yon  their  business;  the  term  "original 
IMickage,"  as  applicable  to  the  sale  of  patent  and  proprietary  medicines, 
means,  and  is  so  understiwd  by  all  persons,  the  small  individual  imckage  or 
bottle  as  prepared  for  retail,  and  not  the  large  Ik)x  or  pickage  in  which  the 
small  packages  may  have  lx»en  shipped  by  the  manufacturer. 

There  are  many  more  agn»ed  facts  contained  in  the  written  stipulations 
bc»tween  the  parties  to  this  action  which  are  not  tliought  necessarj'  to  l)e  set 
out  therein,  the  real  question  for  adjudication  being  whether  or  not  the  sale 
of  patent  and  proprietary  medicines  In  the  manner  shown   by  the  agreed 
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facts  which  aro  set  out  violates  the  proTlslons  of  the  statute  under  discus- 
sloii. 

It  can  not  be  questioned  that  the  language  of  sections  9619  and  fS&HO  would 
include  within  their  scope  patent  and  proprietary  medicines  unless  that 
conclusion  is  forbidden  by  the  language  of  other  sections  of  the  statute  to  be 
noticed  hereafter.  Nor  can  the  constitutionality  of  the  act  be  succecfsfully 
amalled;  the  right  of  the  legislature  to  enact  laws  neoessaiy  fio  protect  the 
llTes  and  health  of  the  oitlTens  from  the  acts  of  incompetent  and  unskilled 
pharmacists,  under  the  iiolice  power  of  the  Commonwealth,  is  so  well  settled 
as  hardly  to  need  either  argument  or  citation  of  authority  to  support  it ;  this 
Tery  act,  or  similar  acts  preceding  it,,  have  been  recognized,  approved  and  en- 
forced in  numerous  cases  by  this  court.  (Commonwealth  v.  Fowler,  96  Ky., 
168;  State  Board  of  Pharmacy  v.  White,  84  Ky.,  696;  Kentucky  Board  of 
Pharmacy  v   Lodier,  22  Ky.  Law  Rep.,  821.) 

From  the  case  of  State  v.  Heineman,  80  Wis.,  268,  we  make  the  following 
quotation  as  containing  a  most  admirable  presentation  of  the  right  of  the 
State,  in  the  exercise  of  its  police  power,  to  enact  laws  to  preserve  and  pro- 
tect the  health  and  lives  of  the  citizens  from  the  consequences  of  unskilled 
compounding  of  dangerous  and  deadly  drugs:  **Was  it  not  within  the  power 
of  the  legislature  to  thus  protect  the  health  and  lives  of  citizens  throughout 
the  State  from  improper,  dangerous  and  destructive  compounds,  put  up  by 
incompetent  or  Inefficient  persons  f  All  courts  agree  that  the  police  power 
of  the  State  extends  to  all  regiilations  affecting  the  lives,  limbs,  health, 
comfort,  good  order,  morals,  peace  and  safety  of  society,  and  hence  may  be 
exercised  on  many  subjects  and  in  numerous  ways.  (Baker  v.  State,  64 
Wis.,  872;  State  v.  Ryan,  70  Wis. ,  681.)  In  speaking  of  such  power,  Mr. 
Justice  Field,  in  a  recent  case,  said:  'The  possession  and  enjoyment  of  all 
rights  {ire  subject  to  such  reasonable  conditions  as  may  be  deemed,  by  the 
governing  authority  of  the  country,  essential  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  community.  Even  liberty  itself,  the  greatest 
of  all  rights,  is  not  unrestricted  license  to  act  according  to  one's  own  will. 
It  is  only  freedom  from  restraint,  under  conditions  essential  to  equal  enjoy- 
ment of  the  same  right  by  others. '  It  is  then  liberty  regulated  by  law.  (8 
Crossley  v.  Christensen,  187  U.  S.,  89. ) 

"This  principle  has  been  applied  in  many  ways,  and  to  a  variety  of  voca- 
tions. Thus  it  has  been  held  that  a  State  may  require  locomotive  engineers 
therein  to  be  examined  and  licensed  by  a  board  created  for  that  purpose,  and 
make  it  unlawful  to  operate  without  such  license.  (Smith  v.  Alabama,  128 
IJ.  S.,  466;  Nashville,  &c.,  Ry.  Co.  v.  Alabama,  128  U.  S.,  96.)  So  it  has 
been  held  that  a  State  may  lawfully  regulate  the  manufacture  and  sale  of 
oleomargarine.  (Powell  v.  Penn.,  127  U.  S.,  678,  affirming  Powell  v.  Com- 
monwealth. 114  Pa.  St.,  266,  60  Am.  St.  Rep.,  860:  Commonwealth  v.  Weiss, 
139 Pa.  St.,  247;  23  Am.  St.  Rep.,  182;  People  v.  Arensl)erg,  105 N.  Y.,  123, 
od  Am.  St.  Rep.,  483.)  So  it  has  ))een  held  that  the  State  may  lawfully  re- 
quire every  practitioner  of  medicine  therein  to  obtain  a  license  from  a  State 
iJoard  created  therefor,  as  evidence  of  his  qualification  to  so  practice,  and 
make  It  unlawful  to  practice  without  first  obtaining  such  licen.se.  (Dent  v. 
West  Virginia,  129  V.  S.,  114;  Eastman  v.  State,  109  Ind.,  278,  58  Am.  St. 
Bep.,  400;  Williams  v.  People,  121  111.,  8ft.)    A  similar  rule  has  been  applied 
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todentiRtry.    (Gosnell  v.    State,   69  Ark.,   228;    State  v.   Vandersilius,    4» 
Minn.,  129;  State  y.  Creditor,  44  Kan.,  666,  21  Am.    St.  Bep.,  906);  also   to 
persons  engaged  in  the  business  of  plumbing.    (Singer  t.  State,  72  Md.,. 
464.) 

''The  case  at  bar  was,  in  effect,  recently  decided  in  New  Hampshire,  where 
it  was  held  that  a  statute  of  that  State,  which  required  the  retailers  of 
drugs,  medicines,  etc. ,  to  submit  to  an  examination  and  procure  a  license  ia 
within  the  \x)lice  power  of  the  State,  and  is  not  a  tax  on  the  business,  nor 
does  it  deprive  of  property  without  due  process  of  law.  (State  v.  Forcier,  65 
N.  H. ,  42. )  In  that  case,  as  here,  it  was  claimed  that  the  fee  required  to  be 
paid  by  the  act  rendered  the  same  illegal,  but  the  court  said:  *The  fee  of  $& 
to  be  paid  by  the  applicant  for  a  license  to  engage  in  the  business  of  an 
apothecary  and  druggist  is  merely  an  equivalent  for  the  service  rendered  by 
the  commissioners  in  making  the  examination  and  issuing  the  license,  and 
can  not  be  considered  as  a  tax  upon  the  business,  or  as  depriving  the  appll> 
cant  of  his  property  without  the  process  of  law.'  (State  v.  Forcier,  65  N- 
H.,  42;  to  the  same  effect  is  Smith  v.  Alabama,  124  U.  S.,  465;  Nashville, 
&c.,  Ry.  Co.  V.  Alabama,  128  U.  S.,  96.)" 

Tledraan  in  his  work  on  Limitations  of  Police  Power,  says :  "The  ordinary 
police  regulations  of  employments  and  professions  is  most  certainly  within 
the  power  of  the  State  governments. ' ' 

This  court,  in  numerous  cases,  has  upheld  laws  prescribing  the  qualifica- 
tions of  persons  desiring  to  practice  law,  medicine  and  dentistry.  In  the 
case  of  DriscoU  v.  Commonwealth,  93  Ky. ,  398,  it  was  said :  *'  We  see  no  reason 
for  denying  the  right  of  the  legislature  to  enact  laws  for  the  protection  of 
the  people,  by  requiring  those  who  undertake  to  practice  a  profession  to  give 
evidence  of  their  qiuhliflcations  and  skill  by  the  exhibition  of  a  license  from 
those  who,  in  the  legislative  judgment,  are  competent  to  determine  whether 
or  not  the  applicant  has  the  necessary  qualifications  to  practice  the  particu- 
lar profession.  The  citizen,  of  necessity,  when  diseased,  must  employ  the 
physician,  and  the  lawyer  when  his  right  of  person  or  property  has  been  vio- 
lated. The  entire  public  is  interested  in  knowing,  or  having  the  means  of 
ascertaining,  whether  the  physician  he  desires  to  employ  has  a  sufldcient 
knowledge  of  medicine  to  enable  him  to  practice  his  profession;  and  for  the 
welfare  and  safety  of  the  citizens  the  legislature  may  s«iy  that  you  shall  not 
practice  medicine  unless  you  have  the  endorsement  of  a  board,  skilled  in  the 
profession.  The  xmtients  of  the  physician  must  rely  on  his  knowledge  of 
rae<licine  and  the  mode  of  administering  it;  and  the  entire  public,  being  in- 
terested in  having  physicliins  learned  in  the  profession,*  it  is  competent  for 
the  legislature  to  prescrilie  the  mode  of  determining  the  qualifications  of 
those  who  propose  to  embark  In  the  practice.  The  constitutional  question 
has  been  mised  and  decided  by  many  courts,  all  holding  that  when  the  con- 
ditions imposed  upon  the  profession  by  the  law-making  power  before  one 
can  enter  upon  the  practice  are  reasonable,  they  must  ]ye  complied  with  or 
the  penalty  imposed  will  be  enforced.  The  Supreme  Court,  in  the  case  of 
Dent  V.  West  Virginia,  129  U.  S.,  114,  has  determined  the  constitutionalitQr 
of  such  laws  in  a  case  where  the  statute  of  West  Virginia  was  very  much 
like  that  of  this  State.  The  right  of  a  State  to  enact  such  laws  proceeds 
from  the  inherent  power  to  prescribe  such  rules  as  will   protect  the   health. 
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and  nfetj  of  th^  people.  (State  v.  Gregory,  88  Mo.,  128;  same  case,  58 
Am.  Bep.,  666;  State  v.  State  Medloal  Ex.  Board,  82  Minn.,  824;  same 
case,  50  Am.  Rep.,  576;  case  of  Bauer,  4  Atl.  Beii.,  918;  Harding  y.  People^ 
16  Pac.  Rep.,  727.)" 

The  question  before  as  is  not  only  the  right  of  the  legislature  to  forbid  the 
ale  of  patent  and  proprietary  medioines  except  by  registered  pharmacists, 
but  whether  it  has  done  so  in  the  statute.  It  is  manifest,  from  an  inspection 
of  the  language  of  sections  2619  and  2620  that  the  protection  of  the  citizens 
from  the  acts  of  unskilled  pharmacists  in  the  oompotinding  and  sale  of  dan-- 
gerous  medicines  is  the  primary  object  of  the  statute. 

It,  must  occur  to  every  one  who  reflects  upon  the  subject  that  there  does 
not  exist  the  same  reason  for  requiring  the  service  of  a  skilled  pharmacist 
in  the  sale  of  patent  and  proprietary  medicines  as  for  the  ordinary  retailing 
of  drugs  and  the  compounding  of  physicians'  prescriptions.  Patent  and 
proprietary  medicines  are  put  up  upon  uniform  prescriptions,  and  placed 
upon  the  market,  ready  for  use,  by  the  consumer.  They  are  sold  upon  their 
known  or  supposed  reputation  as  curative  agents;  those  who  handle  and  sel^ 
them  make  no  change  in  their  composition  or  ingredients,  and  there  is, 
therefore,  no  danger  arising  from  unskilled  compounding  or  mistakes  as  to 
ingredients.  Undoubtedly,  much  of  it  is  worthless,  perhaps  more  is  harmful, 
bat  ignorance  in  the  compounding  does  not  enter  into  their  manufacture. 
The  statute  requires  no  duty  of  the  registered  pharmacist  in  reference  to 
these  medicines;  he  sells  them  on  the  call  of  his  customers  just  as  they  are 
prepared  by  the  proprietors  for  retail,  and  it  requires  no  more  scientific  skill 
to  do  so  than  to  sell  soap  or  perfumery,  or  any  other  like  articles  usually 
kept  by  druggists. 

Much  was  said  in  the  argument  at  bar,  and  is  said  in  the  brief  of  counsel 
for  appellants,  as  to  the  duty  of  the  pharmacists  to  apply  the  provisions  of 
section  2630  to  patent  and  proprietary  medicines  sold  by  him.  This  section 
forbids  the  sale  of  poisons  at  retail  without  afSzing  to  the  bottle,  box,  vessel 
or  package,  containing  the  drug,  a  label  printed  or  plainly  written,  con- 
taining the  name  of  the  article,  the  word  '* poison,"  and  the  name  and  place 
of  business  of  the  seller,  with  the  common  name  of  two  or  more  readily  ac- 
cessible antidotes,  or  the  delivery  of  poison  to  any  person  without  assurance 
that  it  is  to  be  used  for  legitimate  purposes.  It  is  insisted  that  the  section 
relates  to  the  sale  of  patent  and  proprietary  medicines,  as  well  as  other 
drags,  and  this  is  done  to  show  the  necessity  for  the  superintendence  of  a 
phnrmacist  in  the  matter  of  their  sale. 

There  is  little  doubt  but  the  provisions  of  this  section  apply  alone  to 
such  deadly  poisons  as  produce  immediate  harm,  or  death,  and  not  to  patent 
or  proprietary  medicines,  which,  if  harmful  at  all,  do  not  at  once  produce 
disastrous  effects  on  the  human  system.  We  think  these  medicines  do  not  ' 
come  within  the  meaning  of  the  phaniiacy  act,  and  that  this  is  shown  by 
the  language  of  sections  2681  and  2682,  which  are  the  only  parts  of  the  stat- 
ute In  which  they  are  mentioned  by  name.  The  first  of  these  expressly  au- 
thorizes owners  of  drug  stores  who  are  not  registered  pharmacists,  but  who 
employ  one  in  their  business,  to  themselves  sell  such  medicines ;  and  section 
88®  authorizes  the  owners  of  county  stores  to  keep  them  in  stock  for  sale. 
The  language  of  these  two  sections  shows  that  the  legislature  did  not  regard 
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these  mediolnes  as  coming  within  the  soope  of  the  statute,  and  seem  to  have 
been  inserted  for  no  other  purpose  tlian  to  illaoe  this  beyond  question. 

There  can  be  no  reason  for  denying  to  appellees  the  right  to  sell  the  med- 
icines in  question,  and  according  to  it  the  owners  of  drug  stores  and  county 
stores  who  possess  no  greater  scientific  skill  in  the  knowledge  of  pharmacy. 
The  lives  and  health  of  the  customers  of  the  owners  of  county  stores  and  of 
the  customers  of  such  druggists  as  are  authorized  to  sell  patent  and  pro- 
prietary medicines,  by  section  2681,  are  as  saored  in  the  estimation  of  thn  law 
makers  as  are  those  of  the  customers  of  other  drug  stores,  and  if  it  had  been 
thought  necessary  for  the  protection  of  the  latter  to  limit  the  sale  of  the 
medicines  in  question  to  registered  pharmacists,  undoubtedly  the  same  pro- 
tection would  have  been  thrown  around  the  former.  The  learned  chancellor 
below  was  of  opinion  that  the  act  does  not  apply  to  the  sale  of  patent  and 
proprietary  medicines,  and  in  this  we  concur. 

The  judgment  is  affirmed. 

Whole  court  sitting. 


ANGEL  V.  JELLICO  COAL  MINING  CO. 

(Filed  Junes,  1908.) 

Master  and  servant — Negligence — Instructions — Appellant  in  his  petition 
alleged  that  he  was  employed  by  appellee  to  keep  up  the  fire  in  a  furnace  in 
its  mine,  and  that  servants  of  appellee  engaged  in  a  different  employment, 
by  direction  of  a  superior  officer,  negligently  placed  dynamite  near  his 
furnace, which  exploded  and  inflicted  severe,  painful  and  permanent  injuries 
on  him,  and  that  the  danger  from  dynamite  was  unknown  to  him,  and  asked 
a  recovery  of  damages  therefor.  On  the  trial  the  lower  court  gave  a  peremp- 
tory instruction  to  find  for  appt'llee.  Held— That  the  court  erred  in  giving 
said  peremptory  instruction.  It  was  the  duty  of  appellee  to  furnish  appel- 
lant, its  servant,  a  safe  place  to  work,  and  he  did  not  assume  any  risks  out- 
side of  the  position  he  assumed,  and  was  entitled  to  recover  damages  for  the 
Injuries  complained  of  if  occasioned  In  the  manner  alleged,  and  the  facts 
should  have  been  submitted  to  a  jury. 

C.  W.  Lester  for  appellant. 

Tye  &  Den  ham  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellant  in  the  Whitley  Circuit  Court  to 
recover  of  appellee  damages  for  personal  injuries  alleged  in  the  petition  to 
have  been  sustained  by  an  explosion  of  dynamite,  which  servants  of  appellee 
in  a  different  line  of  service  to  that  in  which  appellant  was  engaged  had 
negligently  placed  near  and  in  front  of  the  fire  of  a  furnace  in  the  air  shaft 
of  its  mine  that  appellant,  as  its  servant,  was  required  to  keep  up.  It  is 
also  averrtnl  in  the  petition  that  the  dynamite  was  put  in  front  of  the  fire  to 
**thaw,"  the  heat  of  which  wiused  it  to  explode,  and  that  it  was  a  very  dan- 
gerous explosive,  though  its  dangerous  character  was  at  the  time  unknown 
to  him.  but  was  known  to  appellee's  servants  who  placed  it  near  the  fire. 

The  answer  denies  the  negligence  complained  of  in  the  petition,  and  in 
addition   alleges  contributory  negligence  on  the   iKirt  of  appellant,  which 


ANOEL  y.  JELLIOO  COAL  MINING  00.  109 

lalter  plea  is  controverted  by  reply.  Upon  the  conclusion  of  appellant's  evi- 
dence the  Jury,  in  obedience  to  a  peremptory  instruction  from  the  court,  re> 
turned  a  verdict  for  appellee.  Appellant  complains  of  the  giving  of  the 
peremptory  instruction  by  the  lower  court,  and  of  its  refusing  him  a  new 
trial,  and  by  this  appeal  asks  relief  at  the  hands  of  this  court.  It  api>eara 
from  the  evidence  that  one  Goflord  was  the  foreman  of  the  appellee,  and  in 
control  of  its  servants  charged  with  the  duty  of  track  laying  in  the  mine, 
and  that  in  the  performance  of  that  work  dynamite  was  used  in  removing 
slate  and  other  obstructions.  It  was  used  for  no  other  purpose  in  the  mine, 
and  was  under  the  exclusive  control  of  Gofford,  who  sometimes  caused  it  to 
be  placed  in  front  of  the  furnace  fire  to  "thaw."  The  furnace  fires  were 
kept  up  by  appellant,  who  testified  that  he  had  never  used  dynamite,  or  seen 
it  used,  but  that  he  was  afraid  of  its  exploding  in  the  process  of  "thaw- 
ing." and  expressed  his  fear  of  it  to  Gofford,  and  also  to  John  nnd  Howard 
Jenkins,  each  of  whom  had  occasionally  placed  it  near  the  furnace  fire. 
Bat  they  assured  him  that  there  was  no  danger  of  an  explosion,  and  John 
Jenkins  said  it  could  not  explode  unless  there  was  a  cap  on  it. 

It  also  appears  that  the  dynamite  that  caused  appellant's  injuries  was 
placed  before  the  tire  by  Howard  Jenkins,  one  of  Gofford's  hands,  by  the 
latter 's  direction.  It  does  not  appear  that  appellant  saw,  or  knew,  of  its 
\x\ng  so  placed  on  that  (xscasion,  but  it  is  not  nlaterial  whether  or  not  its 
pr^^noe  was  known  to  him.  The  explosion  occurred  while  appellant,  How- 
ard Jenkins,  and  other  employes  of  appellee  then  present  were  eating  their 
noon  meal.  Appellant's  neck  and  shoulders  were  wounded,  and  his  hand 
badly  burned  by  the  explosion.  In  fact  his  injuries  caused  thereby  were  so 
serious  and  painful  as  to  compel  hlip  to  keep  bis  bed  for  more  than  a  month, 
and  his  hand  was  so  injured  that  he  has  never  since  been  able  to  close  it, 
and  that  member  is,  therefore,  permanently  injured. 

It  is  the  duty  of  the  master  to  supply  the  servant  with  reasonably  Fafe  and 
suitable  tools  and  machinery  to  perform  the  work  required  of  him,  and 
equally  his  duty  to  furnish  the  servant  a  reasonably  safe  place  to  work,  and 
to  see  that  it  is  kept  so.  Appellant  in  undertaking  for  appellee  the  work  of 
keeping  up  the  furnace  fires  in  the  air  shaft  of  its  mine  as-sumed  the  risks 
that  are  necessarily  or  usually  incident  to  .such  service,  but  it  can  not  be 
contended  that  danger  or  risks  such  as  arise  from  the  use  of  dynamite  by 
other  .Hervants  of  the  same  master  in  a  wholly  distinct  department  of  ser- 
Tlce  were  in  any  way  connected  Vith,  or  incident  to,  appellant's  work  as 
fireman. 

In  the  case  of  the  Ohio  Valley  Ry.  Co.  v.  McKinley.  17  Ky.  Law  Rep., 
1028,  this  c<mrt  applied  the  principle  here  announced.  McKinley  was  in- 
jured by  the  premature  explosion  of  dynamite  which  was  then  being  used 
by  him  and  other  servants  of  the  railway  company  in  bla.sting  rock.  It  ap- 
pears that  he  was  furnished  an  iron  rod  by  his  employer  fur  tamping  dyna- 
mite in  the  hole  drilled  for  that  purpose,  and  that  its  use  was  highly  danger- 
oas,  because  of  the  violence  of  the  concussion  produced  thereby,  and  in  fact 
that  the  premature  explosion  resulted  from  its  use.  It  was  alleged  in  the 
petition  that  the  danger  of  using  the  iron  rod  was  known  to  the  railway 
oompany,  its  agents  and  the  superintendent  then  in  charge  of  the  quarry, 
hat  was  unknown  to  McKinley,  although  he  had  for  several  months  used  the 
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iron  rod  for  tamping.  This  court  upon  these  facts  held  that  it  was  the 
plain  duty  of  the  defendant  to  have  furnished  its  employes  a  wooden  rod  in- 
stead of  the  iron,  and  that  it  was  clearly  negligent  in  providing  only  the 
iron  rod,  as  the  evidence  all  tended  to  prove  that  the  danger  was  greatly 
diminished  in  tamping  with  a  wooden  stick.  Goi^tinuing  the  disousslon  on 
this  point,  the  court  said:  "It  is  hardly  accurate  to  say  that  the  servant  so 
employed  assumes  the  risk  incident  to  his  employment.  It  may  be  the  law 
to  say  that  he  assumes  the  risks  necessarily  incident  to  his  employment, 
when  the  risk  is  considered  with  reference  to  the  primary  duty  of  his  em- 
ployer to  furnish  tools,  and  in  fact,  all  other  instruments,  means  and 
agencies  necessary  to  be  used  in  the  prosecution  of  his  business  reasonably 
safe  and  secure  for  the  purpose  used.  But  this  duty  of  the  employer  is  the 
first  and  primary  duty,  and  should  at  all  times  by  the  trial  courts  be  kept 
steadily  in  view,  and  no  construction  of  the  law  should  be  tolerated  that 
needlessly  exposes  the  servant  to  danger  in  the  prosecution  of  the  business 
of  the  master.  Humanity  itself  demands  this'  much  consideration  by  the 
employer  for  the  lives  and  safety  of  his  servants,  and  the  greater  the  danger 
to  the  servant,  the  greater  should  be  the  care  and  caution  demanded  by  the 
law  of  his  employer. ' '  . 

The  appellant's  only  duty  was  to  keep  the  fire  in  the  air  shaft  buminff. 
There  was  no  risk  whatever  in  the  performance  of  that  duty.  He  was  prac- 
tically as  secure  from  all  danger  from  injury  there  as  he  would  have  been 
in  his  own  home,  but  for  the  placing  of  the  dynamite  in  proximity  to  the 
fire  at  his  post  of  duty.  He  had  no  control  over  those  who  thus  placed  it,  or 
of  the  deadly  explosive  itself,  and  his  apprehension  of  an  explosion  had 
doubtless  been  removed  by  the  repeated  assurances  of  Goflord  and  the  two 
Jenkins  of  the  absence  of  all  danger. 

Evidence  was  introduced  by  appellee  to  prove  that  the  dynamite  would 
not  explode  upon  being  subjected  to  heat,  and  that  it  had  even  been  con- 
sumed without  exploding.  Be  that  as  it  may,  it  did  in  this  instance  ex- 
plode, either  from  the  action^of  the  heat,  or  by  concussion  produced  by  some 
object  striking  or  falling  upon  it  unknown  to  those  present  at  the  time.  But 
in  view  of  the  evidence  it  is  hard  to  understand  how  it  could  have  occurred  if 
not  from  the  action  of  the  heat.  At  any  rate,  it  was  the  province  of  the 
jury  to  determine  the  cause. 

Howard  Jenkins,  who  is  evidently  experienced  in  the  use  of .  dynamite, 
testified  upon*the  trial  that  a  jar  or  concussion  of  sixty  pounds  weight  would 
cause  it  to  explode,  and  the  manufacturer,  in  order  to  warn  the  public  of  its 
dangerous  character,  labels  each  box  of  it  "Highly  Explosive."  It  must  be 
presumed,  therefore.^that  appellee's  .servants  entrusted  with  the  use  of  the 
dynamite  knew  it  to  be  a  highly  dangerous  explosive,  and  it  was  their  duty 
to  have  providedj  some  place  other  than  the  air  shaft  of  the  mine  where  it 
could  be  thawed  without  risk  of  injury  to  appellant,  or  other  employes  of 
appellee,  and  in  placing  it  in  the  air  shaft  they  were  guilty  of  gross  negli- 
gence, in  that  they  made  the  further  performance  of  the  duties  of  appellant's 
employment  dangerous  in  the  extreme,  thereby  violating  the  primary  duty 
which  appellee]owed  himjto  provide,  and  maintain,  a  reasonably  safe  place 
for  the  performance  of;the  work  required  of  him. 

There  is  nothing  in^the^evidence  conducing  to  prove  contributory  negli- 
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Srence  on  the  part  of  appellant,  nor  can  It  be  contended  that  his  Injuries 
trere  caused  hy  the  negligence  of  his  fellow  servants,  as  the  negligent 
parties,  though  servants  of  appellee,  were  in  a  department  of  its  service 
wholly  different  from  that  in  which  appellant  was  engaged.  But  if  they 
were  fellow  servants  it  would  not  relieve  appellee  of  liability  in  this  case,  as 
its  duty  to  appellant  required  it  to  provide  him  a  reasonably  safe  place  in 
which  to  work,  and  the  negligence  of  those  who  placed  the  dynamite  Ijefore 
the  furnace  fire  was,  and  is,  imputable  in  such  a  case  to  it  as  master.  (Trade- 
water  Coal  Co.  V.  Johnson.  84  Ky.  Law  Rep.,  1777.) 

Being  of  opinion  that  the  lower,  court  erred  in  giving  the  peremptory  in- 
struction, the  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  court  to  set  aside  the  verdict  and  judgment  and  grant  the  appellant  a 
new  trial  consistent  with  the  opinion  herein. 


BOARD  OF  COUNCILMEN  OF  CITY  OF  FRANKFORT  v.  HOWARD. 

.    (Filed  June  2,  1908—Xot  to  be  reported. ) 

Municipal  govemment^Damages— Instructions— Appellee  recovered  dam- 
ages against  appellant,  the  city,  for  injuries  resulting  from  the  act  of  the 
city  in  building  a  wall  about  eighteen  inches  high  on  the  outside  of  the 
pavement  in  front  of  a  storeroom  and  dwelling  owned  by  appellee,  which 
causes  water  and  mud  from  the  street  to  run  into  his  house,  thereby  render- 
ing it  untenantable  audi  greatly  depreciating  its  value.  On  appeal  appel- 
lant insists  that  the  court  erred  in  giving  instructions.  Held— That  the 
instructions  given  were  not  prejudicial  to  appellant.  Even  though  the  in- 
struction as  to  the  measure  of  damages  may  have  been  erroneous,  appellant 
did  not  offer  any  instruction  curing  the  defect.  The  jury  were  authorized 
from  the  evidence  to  find  for  plaintiff. 

Ira  Julian,  T.  H.  Crockett  and  W.  H.  Julian  for  appellant. 

John  W.  Rodman  and  Jas.  A.  Yiolett  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  Howard,  owned  a  storeroom  and  dwelling  house  on  Main 
street  in  Frankfort.  In  the  year  1899  the  appellant,  without  his  consent,  as 
is  alleged,  erected  a  stone  wall  about  twenty- eight  feet  long  and  eighteen 
Inches  high  immediately  in  front  of  and  within  eight  or  ten  feet  of  the  front 
door  and  front  wall  of  his  house,  thereby  elevating  the  stone  wall  eighteen 
inches  above  the  pavement  and  above  the  level  of  the  floor  of  the  house  and 
filled  the  Main  street  in  front  of  his  property  upon  the  level  of  this  wall, 
and  that  this  fill  and  wall  deprived  him  of  his  free  and  unobstructed  ingress 
and  egress  to  and  from  his  building,  and  has  caused  the  water,  mud  and 
fllth  from  the  street  to  run  onto  his  pavement  and  into  his  house  to  such 
an  extent  as  to  deprive  him  of  the  reasonable  use  and  enjoyment  of  his  prop- 
erty; that  before  the  improvement  referred  to  was  made  he  rented  his  prop- 
erty for  $40  per  month,  but  that  since  the  erection  of  the  street  and  wall, 
thereby  throwing  the  water  into  his  house,  makes  the  same  untenantable, 
and  it  can  not  be  rented;  that  it  has  caused  his  property  to  greatly  depreciate 
in  value  to  his  damage  in  the'sum  of  |2,000. 
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The  answer  of  appellant  admits  the  construction  of  the  street,  but  denies 
all  the  other  allegations  contained  in  the  petition,  and  alleges  that  the  im- 
proTement  was  made  under  an  ordinance,  and  was  made  in  a  reasonably 
safe  and  proper  manner,  and  without  injury  to  appellee's  property. 

Each  party  introduced  witnesses  to  sustain  their  contention.  The  court  In- 
structed the  jury,  and  the  jury  returned  a  verdict  in  favor  of  appellee.  Th^ 
appellant  filed  motion  and  grounds  for  a  new  trial;  the  court  overruled 
same,  and  the  case  is  here  on  appeal.  The  court  gave  two  instructions,  and 
the  appellant  oflfertd  one,  which  was  refused  by  the  court.  The  second  in- 
struction given  by  the  court-  was  more  favorable  to  the  appellant  than  it 
was  entitled  to.  By  it  the  court  told  the  jury,  in  effect,  that  unless  they 
believed,  by  the  negligence  of  the  appellant's  servants  in  the  construction  of 
the  street  improvements,  water  was  caused  to  run  from  the  street  onto  ap- 
pellant's property  to  his  injury,  then  they  should  find  for  the  appellant.  By 
this  instruction  the  court  took  from  the  jury  the  question  as  to  whether  or 
not,  by  reason  of  the  improvement,  his  ingress  and  egress  to  the  property 
was  interfered  with.  The  objection  of  the  appellant  to  the  first  instruction 
given  by  the  court  as  to  the  measure  of  damages  is  not  well  taken.  Even  if 
the  court  erred,  the  appellant  did  not  offer  any  instruction  curing  the  de- 
fect, and,  besides,  it  offered  an  instruction  on  this  point  similar  to  the  one 
given  by  the  court. 

The  appellee  introduced  six  witnesses,  who  testified  that  appellee's  prop- 
erty was  damaged  to^  the  extent  of  from  |1,000  to  |S,00n.  The  appellant  in- 
troduced six  witnesses  who  testifie<l  in  effect  that  he  was  not  damaged  to 
any  extent.  It  was  the  province  of  the  jury  tiying  the  case  to  pass  upon 
this  issue  of  fact,  and  by  the  evidence  they  were  authorized  to  find  a  verdict 
either  way.     We  do  not  feel  authorized  to  disturb  their  verdict. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


T^l\e  K^i^tUcky  IxaW  Reporter 
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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 

TROSPER  V.  COLLINS. 

(Filed  June  2,  1908— Not  to  be  reported.) 

Specific  performance  of  oontraot — Tax  sale — Tru.sts— Appellee  brought  this 
action  to  obtain  a  conveyance  of  a  tract  of  land  for  which  he  holdR  a  title 
bond  executed  by  the  husband  of  appellant.  He  alleges  that  appellant  holds 
same  without  right,  claiming  same  under  a  pretended  tax  sale.  In  her  an- 
swer appellant  alleges  that  the  land  was  bought  and  paid  for  with  money 
belonging  to  her,  but  thnt  the  conveyance  was  made  to  her  husband  in  vio- 
lation of  his  promise  to  have  same  conveyed  to  her,  and  that  he  subsequently 
made  said  oonveyance  to  her  in  recognition  of  the  trust  imposed  upon  him, 
and  that  she  purchased  the  tax  title  to  remove  a  c^oud  from  her  title.  The 
title  bond  was  not  filed  in  the  action,  nor  was  any  proof  taken,  and  the 
court  refused  her  claim  and  ordereil  a  conveyance  in  accordance  with  the 
title  bond.  On  appeal,  Held— That  the  petition  of  appellant  appears  to  be 
defective  in  several  particulars,  but  appellant's  answer  presents  an  equitable 
defense,  and  a  reversal  is  had  to  permit  preparation  of  the  case  if  appellee 
desires  to  proceed  further. 

James  M.  Robinson  and  James  M.  Hays  for  appellant. 

James  B.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  institut«^d  by  appellee  in  the  Knox  Circuit  Court  to  re- 
cover of  appellant  a  tract  of  land  lying  in  Knox  county.  The  petition,  in 
substance,  sets  out  the  following  grounds  of  recovery :  That  appellee  pur- 
chaKed  the  land  in  controversy  from  one  W.  H.  Trosper,  who  gave  him  a 
tllle  bond,  which  is  not  filed  as  an  exhibit,  wherein  he  *igreed  to  convey  ap- 
pellee the  fee-simple  title  to  the  land  by  sulliciiMit  deed,  but  failed  to  do  so; 
that  appellee  took  possession  of  the  land  under  his  purchase,  and  it  was 
listed  for  taxation  as  his  property  in  the  year  1H<>I,  and  was  sold  by  the  sheriff 
for  the  tax  thus  assessed  again.st  it  in  December,  1891;  that  the  sale  was 
illegal  and  void  for  the  alleged  reason  that  no  tender  of  a  tax  receipt  was 
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evHF  iiiadt'  him  by  the  sheriff,  and  he  hail,  and  owned  at  the  time  of  the  sale 
of  the  land,  per?^onal  propi^rty  in  Knox  county  of  gn^ater  value  than  the 
amount  of  the  ttix,  out  of  which  it  could  have  been  made,  and  that  the  siile 
i){  the  land  was  not  legally  advertised,  etc. 

One  T.  B.  Disney  lK)Uf?ht  the  land  at  the  tax  sale  for  the  amount  of  the 
tix,  $13.31,  and  thereafter  assigned  to  Alex.  Trosper  the  b«»ueflt  of  his  pur- 
chase, but  the  land  was  theivafter,  and  by  his  diivetion,  conveyed  the  appel- 
lant, Alice  Trosper,  by  dt*ed  from  the  sheriff,  altliough  before  the  t^xpinition 
of  two  years  from  the  dat**  f)f  the  sale,  and  In^fore  the  conveyance  from  the 
rtJieriff  to  appellant,  api>ellet^  tendere<l  t-o  Alex.  Tnisper  and  to  Disney,  the 
purchaser  at  the  tax  siile,  the  amount  of  the  t«x  for  which  it  had  l)oen  sold, 
with  the  intA»rest  and  damage  allowed  l)y  law,  which  was  refuscnl,  and  a 
similar  ti»nder  was  made  to  appellant  by  appellee  in  redemption  of  the  land 
aft^r  tlie  conveyance  to  her  frtmi  the  sheriff,  but  this  t-ender  was  likewise  re- 
fused. This  action  was  then  brought  t-o  compel  the  acceptance  by  appellant 
•of  the  tax  for  which  the  land  was  sold,  together  with  the  Interest  and  dam- 
ages provided  by  law,  and  to  effect  the  redemption  of  the  hind  and  its  restora- 
tion to  appellee,  in  pursuance  of  which  object  a  t<»nder  was  made  of  the 
necessiiry  amount  with  the  petition. 

A  demurrer  was  filed  by  appellant  to  the  petition   and  overruled  by  the 

court,  and  she  then  filed  answer,  in  the  first  piiragraph  of  which  it  is  denied 

that  appellee  acquired  tiny  title  to  the  land  In  controversy  by  the  title  bond 

from  her  husliand,  or  that  he  paid  her  huslNiud  any  sum  for  the  land,  or 

.  that  h<*  ever  had  possession  of  the  land. 

In  the  second  paragraph  of  the  answer  it  is  averred  that  app(*Ilant  was  a 
nijirri»Hl  woman  at  the  time  of  the  execution  of  the  title  l)ond  to  appellee  by 
h^r  husband,  <uul  that  ipie  was  then,  and  is  now,  the  owner  of  the  land 
which  was  bought  and  iKiid  for  witli  monoy  and  property  derivtnl  liv  her 
from  lier  lather's  estate;  that  her  husband,  W.  II.  Tri)sivr,  ovrr  her  pn^t<*st 
and  objection  at  the  lime,  toolv  to  himwlf  the  legal  title  to  the  land,  but  has 
since  conveyed  it  to  her,  and  that  tiu»  title  Imnd  from  him  to  appellee  was 
^iven  against  her  will,  and  without  her  consent,  which  fact  was  Icnown  to 
api>ell«H»  at  the  time  he  received  the  title  bond,  and  tliat  her  purchase  of  the 
t'lx  title  was  made  to  remove  the  cloud  ca.st  u])om  her  title  by  the  tax  siile, 
but  no  claim  of  title  is  asserted  by  her  answer  on  account  of  the  tax  siile. 

No  rej)ly  was  filed  to  the  answer,  and  the  cause  having  b(M'n  submitt<»d 
upon  the  pleadings,  and  without  proof,  the  lower  court  rt»ndereil  judgment 
<leclariog  the  tax  sale  and  sheriff's  deed  void,  recpiiring  ap])ellant  to  accept 
tht»  sum  tendered  her  hy  aj)p;'llee,  and  dire<'tiiig  her  to  convey  the  land  to 
jil)j)ellee  by  proper  deed  within  the  succeeding  Uni  days,  and  in  the  event  of 
her  failuiv  to  do  so,  that  the  conveyance  In*  made  by  the  master  commls- 
>^j()ner. 

Appellant  refused  to  exc^cute  the  deed,  whereuiK)n  it  was  made  by  the 
<'ommissioner,  and  appellant  pn)secut<'s  this  ai)peal  to  o])tain  a  reversal  of 
the  judgment  of  the*  lower  court.  We  are  of  the  opinion  that  the  judgment 
renderetl  l)y  the  lower  court  was  unauthorized  by  the  pleadings.  The  answer 
avers  that  the  land  in  conti-oversy  was  jiaid  f«)r  with  money  and  pn">iierty  of 
ftppellant's,  which  she  received  fn)m  her  father's  estJite,  and  that  the  title  to 
the  land  was  conveyed  to  her  husband  over  her  protest  and  against  her  ob- 
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jection,  but  that  he  thereafter  rectified  the  wrong  done  her  by  conveying  her 
the  land.  While  not  so  stated,  it  is  perhaps  to  be  infernnl  that  this  tardy  act 
of  justice  was  done  her  by  her  husband  aft<^r  the  execution  by  him  of  the 
title  bond  to  appellee,  but  if,  an  averretl  in  the  answer,  the  latter  knew  that 
fihe  had  paid  for  the  land,  and  that  the  title  bond  given  him  by  her  husband 
was  executed  without  her  consent,  it  can  not  be  true  that  he  was  an  inno- 
cent purchaser;  upon  the  contrary,  his  r<mduct  in  receiving  the  bond  under 
these  circumstances  would  seem  to  indicate  a  prolwible  conspiracy  Ix^tween 
him  and  the  husljand  of  appellant,  the  purpose  of  which  was  to  defraud  her. 

It  is  a  significant  fact  that  the  petition  fails  to  allege  that  W.  H.  Trosper 
at  the  time  of  the  alleged  execution  of  the  title  bond  held  the  legal  title  to 
the  land,  and  it  is  not  averretl  either  what  consideration  was  paid  him  by 
appellee*  for  the  land.  It  is  usual  in  executing  title  bonds  to  set  out  in  them 
the  consideration  paid,  or  to  \ie  paid,  for  the  land  mentioned  therein,  but 
we  find  that  appellee,  for  some  unaccountable  reason,  has  failed  to  malse  the 
title  bond  an  exhibit  in  this  case.  It  is  denied  in  the  answer  that  he  paid 
anything  for  the  land.  It  is  also  strange  that  appellee  should  have  delayed 
the  bringing  of  this  action  so  long.  According  to  the  statements  of  the 
petition  he  received  the  title  bond  some  time  previous  to  1890,  the  tax  sale 
oxurred  December  28,  1891,  yet  this  action  was  not  brought  until  April  3, 
1902,  nor  was  there  any  effort  made  by  him  in  all  this  time  to  obtain  of  hia 
alleged  vendor  a  deed  conveying  him  the  legal  title  to  the  land  according  to 
the  terms  of  the  title  bond. 

In  view  of  the  foregoing  facts,  and  of  the  uncontroverttd  averments  of  the 
answer,  we  do  not  hesitate  to  declare  that  the  judgment  of  the  chancellor 
should  }ye  reversed,  and  unless  it  should  Im  the  desire  of  appellee  to  contro- 
vert the  affirmative  matter  of  the  answer  by  rt^ply,  judgment  should  be  en- 
tered declaring  appellant  to  l)e  the  owner  of  the  land,  and  removing  any 
cloud  that  may  have  been  cast  upon  her  title  hy  the  tax  siile,  for  in  the  pres« 
ent  condition  of  the  pleadings  enough  is  shown  to  indicate  that  the  manner 
in  which  appellant's  husband  acquired  title  to  the  laiul  in  ctmtroversy 
created  a  trust  in  her  behalf  which  he  recognized  by  afterwards  conveying 
her  the  land,  the  circumstances  of  which  appear  t-o  have  been  known  to  ap- 
pellee when  he  rK»»lved  of  the  husband  the  title  Ijond. 

Such  trusts  have  frequently  been  enforced  by  this  court,  as  will  Ix*  seen 
by  reference  to  the  following  authorities:  Latimer  v,  Glenn,  2  Bush,  535; 
Miller  v.  Edwards,  7  Bush,  894;  Campliell  v.  Camplx*ll,  79  Ky.,  ;J95,  and 
Webb  V.  Foley,  30  Ky.  Law  Rep. ,  1207. 

Upon  the  return  of  the  Ciiuse  to  the  lower  court,  if  a  reply  is  filed  by  ap- 
pellee, appellant  should  be  allowed  by  amencbnent  to  make  more  speciflo 
her  answer  upon  any  point  nmterlal  to  her  defense  or  claim  of  title. 

Wheivfore,  the  judgment  of  the  lower  court  is  reversed,  with  directions  to 
the  lower  court  to  set  aside  the  commissioner's  deed  to  appellee  and  for  such 
further  proceedings  as  are  not  inconsistent  with  the  opinion  herein. 
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WARD  V.  TRIPLE-STATE  NATURAL  GAS  AND  OIL  CO. 

(FiledJune  2,  1903.) 

Condemnation  of  land— Compensation-— DamageB— Appellant,  by  a  written* 
contract  with  the  fiscal  court  of  Martin  county,  granted  an  easement  to  the 
public  to  maintain  a  highway.  Afterwards  the  fiscal  court  granted  to  ap- 
pellee the  right  to  lay  a  gas  main  under  the  roadway.  Appellant  brou|$ht 
this  action  to  recover  compensation  from  appellee  for  the  taking  of  his  land 
as  well  as  for  damages  done  to  his  adjacent  property  by  reason  of  overflows 
from  an  adjacent  stream,  caused  by  the  constructitm  of  said  gas  main.  Held 
— That  the  fiscal  court,  only  having  an  easement  in  the  land  for  a  roadway, 
could  not,  by  any  grant  it  could  give,  affect  the  rights  of  appellant  in  the 
ownership  of  the  land.  The  laying  of  the  gas  main  under  the  surface  of  the 
highway  in  a  rural  district  is  an  additional  servitude,  and  the  owner  of  the 
land  is  entitled  to  compensation  as  such,  and  not  a«  matter  of  damages.  It 
Is  not  material  whether  it  damaged  his  other  property,  or  any  of  his  prop- 
erty, for  as  the  property  taken  was  appellants,  appellee  is  liable  to  him  for 
its  value.  In  addition  appellee  was  liable  to  appellant  for  whatever  damage 
resulted  to  his  adjacent  premises,  if  any,  caused  by  its  unauthorized  use  of  it» 
pipe  line  along  the  roadway.  But  he  is  not  entitled  to  compensation  for 
laying  the  pipe  line  afterwards  in  the  roadway,  to  which  the  flpcal  court  ob- 
tained the  fee-simple  title,  unless  it  caused  special  damage  to  him. 

W.  R.  McCoy  for  appellant. 

Hager  &  Stewart  and  Kirk  &  Kirk  for  appellee. 

Appeal  from  Martin  Circuit  Court, 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  the  owner  of  certain  lands  over  which  he  had  granted  ai» 
easement  to  the  pubic  to  maintain  a  highway.  This  grant  was  in  the  nature 
of  a  contract  made  in  1887  with  the  fiscal  court  of  Martin  county.  Its  ma- 
terial part,  so  far  as  the  question  here  is  involved,  is  as  follows : 

"Whereas,  The  public  road,  or  a  portion  of  same,  running  over  the  land  of 
first  parties  has  washed  away,  and  all  parties  being  desirous  of  procuring  a 
road  for  the  public,  and  in  order  to  get  a  road  for  immediate  use  for  the 
public,  the  first  parties  this  day  bargained  and  sold  to  Martin  county  a  pub- 
lic road  over  their  lands, ' '  etc. 

Thereafter  the  fiscal  court  of  Martin  county  granted  to  appellee  the  right 
to  lay  a  main  as  a  conduit  for  its  natural  gas  under  the  roadway  above  men- 
tioned. Appellant  brought  this  action  to  recover  compensation  from  appel- 
lee for  the  taking  of  his  land,  as  well  as  for  damages  done  to  his  adjacent 
property,  because  the  construction  of  appellant^s  pipe  line  caused  his  land  to 
wash  away  by  overflows  of  an  adjacent  stream.  Appellee  defended  under  a 
claim  of  right  under  the  license  granted  to  it  by  the  fiscal  court  of  Martin 
county,  asserting  that  Martin  county  was  the  owner  of  the  strip  of  land  over 
which  the  road  passed,  and  which  it  had  used. 

The  language  of  the  above-named  contract,  in  our  opinion,  granted  to  the 
fiscal  court  of  Martin  ccmnty  merely  an  easement  or  roadway  over  appellant *s 
land,  he  retaining  the  title  to  the  fee.  This  being  true,  it  was  not  com- 
petent for  the  fisail  court  of  Martin  county,  as  owner  of  the  servient  estate, 
by  any  conveyance  or  license  it  may  have  granted  appellee,  to  affect  appel- 
lant's right  or  title  in,  or  impose  an  additional  servitude  upon,  the  dominant 
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«8tate;  that  the  laying  of  the  gas  main  under  the  surface  of  the  highway,  in 
a  rural  district,  is  an  additional  servitude,  there  can  be  no  doubt.  (Kincaid 
V.  Indianapolis  Natural  Qas  Co.,  124  Indiana,  577. )  The  action  of  the  fiscal 
court  was  competent  only  to  grant  such  right  as  the  county  had  in  the 
premises  transferred ;  but  neither  the  county  nor  other  power  could  appro* 
priate  or  authorize  the  taking  of  the  citizen's  private  property  even  for  a 
public  use  without  compensation  first  being  luade  to  the  owner. 

In  1899,  about  a  year  after  the  acts  complained  of  above,  the  action  of  the 
stream  had  cut  away  the  land  over  which  the  road  was  located,  and  the 
fiscal  court  of  Martin  county  made  another  contract  with  appellant,  by 
which  it  acquired  the  fee  to  another  strip  of  land  for  the  purpose  of  con* 
stmcting  the  road  over  it.  Appellee,  under  the  license  from  the  fiscal  court, 
moved  its  pipe  line  to  the  new  roadway. 

Without  quoting  the  language  of  the  last-named  conveyance,  it  is  sufficient 
tosay  that,  in  our  opinion,  it  unequivocally  conveys  the  fee  to  the  fiscal  court. 
Obviously  appellant  has  no  legal  ground  of  complaint  at  the  county's  allow* 
log  the  gas  company  to  lay  its  main  under  its  road,  to  which  the  county 
owned  the  fee,  provided  the  work  had  not  been  done  in  a  negligent  manner, 
to  the  special  damage  of  appellant.  There  was  nothing  shown  in  this  case 
justifying  a  recovery  for  the  second  construction  of  the  pipe  line,  made  after 
the  washout  in  1899.  The  manner  of  eliciting  the  facts  by  the  interrogation 
of  the  witnesses  upon  the  trial  was  not  such  as  to  bring  out  clearly  the  ele- 
ments of  appellant's  damages.  The  facts  shown,  however,  entitled  him  to 
have  recovered  something  for  the  taking  of  his  land  in  laying  the  line  in 
1898  and  January,  1899,  and  possibly  for  damages  beside  to  his  other  land. 
It  was,  therefore,  error  for  the  court  to  have  granted  appellee  a  peremptory 
instruction  at  the  close  of  appellants  testimony.  Appellant's  cause  of 
action  set  out  in  his  pleadings,  and  shown  by  his  proof,  was  to  recover  first 
from  appellee  the  value  of  his  estate  taken  and  used  by  it  in  the  construe* 
tion  of  its  pipe  line  under  the  roadway  over  his  property,  and  made  in  De- 
cember of  1898  and  Januaiy  of  1899.  This  he  was  entitled  to,  not  as  a  mat- 
ter of  damages,  but  as  compensation.  It(  is  not  material  whether  it  damaged 
his  other  property,  or  any  of  his  property,  for  as  the  property  taken  was  ap* 
pellant's,  appellee  is  liable  to  him  for  its  value.  In  addition,  appellee  was 
liable  to  appellant  for  whatever  damage  resulted  to  his  adjacent  premises, 
if  any,  caused  by  its  unauthorized  construction  of  its  pipe  line  along  the 
roadway,  and  this  he  is  entitled  to  without  reference  to  whether  the  laying 
of  the  pipe  line  was  negligent  or  not,  for  if  the  appellee  had  not  the  right 
to  build  the  pipe  line  at  that  place  and  time,  yet  did  so,  it  must  answer  to 
the  owner  of  the  estate  for  such  daiuages  resulting  to  his  property  as  were' 
the  natural  and  proximate  result  of  the  wrongful  act. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 


JONES,  Ac.  v.  GRIFFIN,  &c. 

(Filed  June  2,  19(KJ— Not  to  be  reported. ) 

1.  Ejectment — Pleading— Improvements— Tax  sales— This  was  an  action  in 
ejectment  brought  in  equity  by  the  heirs  of  G.  to  recover  possession  of  land 
which  they  alleged  their  ancestor  owned  and  possessed  at  the  time  of  hia 
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death.  Appellants  were  made  defendants  and  answereil,  denying  the  title  of 
Q.,  or  the  claimants  under  him.  They  further  allege  that  they  were  the 
remote  vendees  under  a  tax  title,  and  had  made  valuable  and  lasting  iiii- 
provements  on  the  land,  for  which  they  asked  to  be  compensated  in  the  event 
that  their  title  should  be  adjudged  Insufljcient.  A  demurrer  was  sustained 
to  said  answer.  Held— That  said  demurrer  was  improperly  sustained  to  sekid 
answer  as  it  was  sufiicient  in  so  far  as  it  was  a  denial  of  heirship  and  plain- 
tiff's title,  and  a  judgment  for  plaintiffs  was  unauthorized  without  proof  of 
heirship  and  title.  Plaintiffs,  in  ejectment,  could  only  recover  on  the 
strength  of  their  own  title.  Appellants  should  be  permitted  to  amend  their 
answer  setting  up  their  tax  title ;  also  making  more  specific  their  claim  for 
Improvements. 

2.  Warning  order— A  warning  order  against  nonresidents  which  does  not 
state  the  name  of  an  attorney  appointed  to  defend  for  said  nonresidents,  and. 
which  is  not  signed  by  the  clerk,  is  insuflScient  to  bring  defendants  before- 
the  court,  and  a  Judgment  rendered  thereon  was  premature. 

R.  L.  Ewell  for  appellants. 

A.  W.  Baker  for  appellees. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  action  in  ejectment,  though  brought  in  equity,  it  being  averred 
in  the  petition  that  appellees,  together  with  Lon  Griflln  and  Lucinda  Jones, 
whom  they  make  defendants  and  proceed  against  as  nonresidents,  are  chil- 
dren and  grandchillren  and  the  only  heirs  at  law  of  one  William  Griffin, 
deceased,  who  at  the  time  of  his  death  owned  and  was  in  the  possession  of 
the  tract  of  land  described  in  the  petition,  and  lying  in  Jackson  county, 
this  State;  that  by  his  death  the  same  became  their  property;  and,  further, 
that  this  land  is  wrongfully  held  by  and  is  in  the  possession  of  the  appel- 
lants, against  whom  judgment  was  asked  for  its  recovery. 

The  answer  denies  the  former  ownership  of  the  land  by  William  Griffin,, 
deceased,  and  ali^o  the  heirship  of  appellees,  and  of  Lon  Griffin  and  Lucinda 
Jones,  or  that  they  or  any  of  them  are  the  owners  or  entitled  to  the  posses- 
sion of  the  land,  and  in  addition  avers  that  the  land  was  sold  by  or  forfeited 
to  the  State  for  taxes  due  thereon,  and  that  one  Jack  Drew  became  the  pur- 
chaser thereof  for  a  valuable  consideration,  and  received  a  deed  therefor  from 
the  auditor,  whereby  the  title  was  conveyed  in  due  form,  which  deed  was 
properly  recorded,  as  shown  by  the  certified  copy  thereof  filetl  with  the 
petition. 

It  is  further  averred  in  the  answer  that  after  his  purchase  of  the  land  it 
was  by  dt^d  sold  and  conveyed  by  Jack  Drew  to  John  C.  Drt^w,  who  was 
the  funiier  husband  of  the  J!pi>ellant,  Fanny  Jones,  l)ut  that  the  deetl  was 
never  reoortled,  though  John  C.  Divw  was  placed  in  possession  of  the  land 
by  his  vendor  and  continued  in  the  possessi«)n  of  siiine  until  his  death;  that 
he  left  surviving  hiiii  his  wife  and  four  children,  who  have  continued  in 
and  now  hold  the  possession  of  the  land,  claiming  it  as  their  own  adversely 
to  and  with  the  knowledge  of  appellees,  and  that  they  and  the  appellant, 
John  W.  Jones,  who  is  the  prt\sent  huslKiiid  of  Fanny  Jones,  formerly  Fanny 
Drew,  have  in  good  faith  erected  and  made  lasting  and  valuable  improve- 
ments on  the  land,  whereby  its  value  has  IxM'n  doubled,  and  which,  together- 
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wUh  the  taxes  paid  by  them  on  the  laud,  will  amount  to  I2G0,  and  to  thit? 
end  that  they  might  recover  this  sum,  in  the  event  the  court  should  hold 
that  they  were  not  entitled  to  the  land,  the  answer  was  made  a  counterchiini 
against  appellees,  and  a  judgment  asked  against  theiu. 

A  demiirrer  was  filed  by  appellees  to  the  answer  and  counterclaim  of  ap- 
pellants, which  was  sustained  by  the  lower  court,  and  appellants  filing  to 
plead  further,  judgment  was  rendert»d  declaring  appellees  the  owners  and 
entitled  to  the  possession  of  the  land;  also  allowing  them  their  costs,  and 
directing  the  clerk  to  issue  a  writ  of  possession  in  their  behalf,  if  the  land 
was  not  surrendered  to  them  within  fifteen  days  after  the  entering  of  the 
judgment.  Appellants  complain  of  the  judgment  of  the  lower  court,  and 
the  case  is  now  before  this  court  by  appeal. 

We  are  of  opinion  that  the  judgment  was  unauthorlsBed.  As  already^ 
stated,  the  action,  though  brought  in  equity,  is  one  of  ejectment,  and  as  the 
title  of  appellees'  ancestor,  as  well  as  their  heirship,  is  put  in  issue  by  the- 
denials  of  the  answer,  to  that  extent,  at  least.  It  presented  a  good  defense, 
thereby  requiring  of  appellees  proof  to  establish,  first,  William  GriflSn's 
ownership  of  the  land  at  the  time  of  his  death;  and,  second,  the  heirship  of 
appelleeR. 

Where  there  is  a  denial  by  the  defendant  of  the  title  of  the  plaintiff  in 
ejectment  the  latter  must  recover,  if  at  all,  upon  the  strength  and  suffi- 
ciency of  his  own  title,  and  not  the  weakness  of  that  of  his  adversary,  for 
he  may  be  defeated  if  it  be  shown  that  a  title  superior  to  his  is  held  by^ 
another,  though  that  ixjrson  be  not  a  party  to  the  action.  From  this  view 
of  the  case,  it  follows  that  the  lower  court  erred  in  sustaining  the  demurrer 
to  the  answer.  Furthermore,  we  are  of  opinion  that  the  appellants  should 
he  given  a  further  opportunity  to  amend  their  answer,  by  specifically  settin^^ 
forth  the  proceedings  whereby  the  land  in  controversy  was  sold  for  taxes, 
and  how  the  title  thereto  became  vested  In  the  Commonwealth,  in  order  that 
it  may  be  determined  whether  or  not  the  deed  from  the  auditor  to  Jack 
Drew,  through  whom  appellants  claim  title,  passed  to  the  latter  a  valid  titles 
to  the  land.  The  answer  should  also  by  amendment  be  made  more  definite 
in  regard  to  the  improvements  made  by  appellants  upon  the  land  in  contro- 
versy, so  as  to  set  forth  their  character,  use  and  value,  for  if  it  be  made  to 
appear  that  they  were  valuable  and  necesstiry  to  a  proper  use  of  the  land^ . 
and  were  made  with  the  knowledge  of,  and  without  objection  from,  appel- 
lees, and  with  an  honest  belief  upon  appellants'  part  that  their  title  derived 
through  the  auditor  was  valid,  we  know  of  no  rule  that  would  exclude  theiu 
from  claiming  reasonable  compensation  for  the  value  of  such  improvements, . 
to  the  extent,  at  least,  that  they  increased  the  vendible  value  of  the  land. 
(Bell's  Heirs  v.  Bamett,  3  J.  J.  M.,  520;  Hawkins,  &c.  v.  Brown,  80  Ky., 
IW.) 

It  is  disclosed  by  the  record  in  this  «ist»  that  Lon  Griffin  and  Lucinda 
Jones,  alleged  joint  owners  with  appellees  of  the  land  in  controversy,  am 
not  properly  l)efore  the  court.  They  are,  as  has  Ikhju  stated,  proceetleil 
again.st  as  nonresidents,  but  it  will  I)e  found  that  the  warning  order  is  de- 
fective in  that  it  fails  t-o  name  an  attorney  to  defend  for  the  nonresident,  and, 
besides,  it  htis  not  lx»en  signed  by  .^h^  clerk  of  the  court  in  which  the  action 
ia  pending.     It  is  manifest,  therefore,  that  the  case  was  not  ready  for  sub- 
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mission,  and  that  the  rendition  of  the  judgment  complained  of  by  appellants 
was  premature,  as  well  as  otherwise  erroneous. 

For  the  reasons  indicated  the  judgment  is  reTersed  and  the  oause  re- 
manded, with  direction  to  the  lower  court  to  set  aside  the  judgment  and  the 
order  sustaining  the  demurrer  to  the  answer,  to  overrule  the  demurrer, 
and  forrfurther  proceedings  consistent  with  the  opinion  herein. 


LYTLK  V.  NEWELL. 

(Filed  June  2,  1903— Not  to  te  reported.) 

Immoral  contract— Instructions-^On  the  second  trial  of  this  action  the 
court  properly  instructed  the  jury  that  if  the  contract  sued  on  ostensibly  for 
labor  was  entered  into  by  the  jparties  with  the  purpose  and  understanding 
by  both  of  them  that  it  was  to  facilitate  or  that  its  object  was  the  sexual  in- 
tercourse between  them,  and  that  if  it  did,  then  they  should  find  for  de- 
fendant.    The  finding  for  the  defendant  will  not  be  disturl)ed. 

A.  E.  Cole  &  Son  for  appellant. 

E.  L.  Worthington  and  John  L.  Whitaker  for  appellee?. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

On  a  retrial  of  this  case  since  the  last  appeal  (for  former  opinion  stating 
the  facts  see  24  Ky.  Law  Rep.  ,188)  the  JU17  returned  a  verdict  for  the  defend- 
ant (appellee).  The  instructions  submitted  to  the  jury  whether  the  contract 
sued  on,  ostensibly  for  lalx)r,  was  entered  Into  by  the  parties  with  the  purpose 
and  understanding  by  both  of  them  that  it  was  to  facilitate  or  that  its  ob- 
ject was  the  illegal  sexual  intercourse  between  them ;  and  that  if  it  did,  then 
the  jury  were  told  to  find  for  the  defendant. 

Concerning  the  plea  of  limitation,  the  court  told  the  jury  that  for  all  the 
time  previous  to  the  last  five  years  before  the  institution  of  the  suit  the  con- 
tract was  barred,  although  the  jury  might  believe  it  was  not  an  immoral 
contract.  Complaint  is  made  of  this  instruction.  But  we  are  unable  to  see 
that  it  was  erroneous  or  prejudicial,  for  there  was  no  evidence  of  a  promise 
or  recognition  by  the  defendant  at  any  time  within  five  years  of  his  obliga- 
tion to  pay  for  any  services  anterior  to  that  date.  Furthermore,  the  jury 
having  found  against  the  validity  of  the  contract,  the  question  of  limitation 
became  an  immaterial  one.  If  defendant  was  never  bound  by  the  alleged 
contract,  appellant  could  not  lie  prejudiced  by  any  instruction  that  might 
have  b<»en  given  on  the  subject  of  limitation. 

Complaint  is  made  that  appellant  was  not  permitted  to  be  recalled  as  a 
witness  in  her  own  l)ehalf.  There  is  no  avowal  In  the  re3ord  showing  the 
circumstances  or  time  when  the  motion  was  made,  nor  the  facts  which  It 
was  proposed  to  be  established  by  her,  if  permitted.  Upon  the  whole  record 
we  see  nothing  prejudicial  to  appellant's  substantial  rights. 

Judgment  affirmed. 


8EBBEE  V.  COMMONWEALTH.  121 

SKBREE  V.  COMMONWEALTH. 

(FlledJune  2,  IQOS.) 

Taxation— Auditor's  agent — Omitted  property— This  proceeding  was  an 
information  filed  in  the  county  court  by  an  auditor's  agent  to  have  assessed 
pergonal  property  belonging  to  appellant  which  was  omitted  from  assess- 
ment. No  denial  of  the  statement  was  made  in  the  county  court,  and  judg- 
ment by  default  was  rendered,  directing  the  assessment  to  be  made.  An 
appeal  was  prosecuted  to  the  circuit  court,  and  no  denial  of  the  statement 
was  made  there,  and  that  court  dismissed  the  appeal.  On  appeal  from  that 
order  appellant  insists  that  the  assessment  was  invalid  because  no  summons 
was  issued  on  said  statement  within  five  days  after  it  was  filed.  Held— That 
this  objection  is  not  tenable  as  the  statute  is  merely  directory,  as  the  Com- 
monwealth would  not  lose  its  right  to  proceed  against  the  omitted  proi)erty 
because  some  subordinate  officer  has  failed  to  promptly  discharge  his  duty. 
He  alflo  insists  that  the  rights  of  the  auditor's  agent  who  instituted  this 
proceeding  ceased  with  the  term  of  Auditor  Stone,  and,  therefore,,  he  had 
no  authority  to  prosecute  same.  Held— That  there  Is  nothing  In  the  record 
to  show  that  the  agent  was  removed  at  the  end  of  Auditor  Stone's  term,  op 
that  he  is  not  the  present  auditor's  agent.  As  the  proceeding  is  for  the  benefit 
of  the  Commonwealth,  it  is  the  real  party,  and  the  auditor's  agent  is  not  an 
important  or  material  party,  and  the  change  in  that  office  can  not  affect  the 
proceeding. 

J.  C.  B.  Sebree  for  appellant. 

Jas.  B.  Flnnell  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Oplmon  of  the  court  by  Judge  O'Rear. 

L.  F.  Sinclair,  auditor's  agent  under  Auditor  Stone,  began  proceedings 
against  appellant  to  require  him  to  list  for  taxation  certain  omitted  prop- 
erties for  certain  designated  years.  The  statement  was  filed  In  the  county 
court  as  required  by  statute.  For  some  reason,  not  explained  In  the  record, 
the  summons  was  not  Issued  upon  this  statement  within  the  five  days  directed 
by  the  statute.  It  Is  now  contended  for  appellant  that  as  this  was  not 
done,  although  summons  was  In  fact  Issued  upon  the  statement  and  executed 
npon  the  recusant  taxpayer,  the  action  of  the  county  court  In  listing  the 
omitted  proper^  for  taxation  was  void. 

We  are  of  the  opinion  that  the  provision  of  the  sttitute  requiring  the  clerk 
of  the  county  court  to  issue  a  summons  against  the  taxpayer  within  five 
days  after  the  filing- of  the  statement  Is  directory  only  to  the  clerk.  It  can 
not,  and  ought  not,  to  affect  the  right  of  the  Commonwealth  to  proceed 
against  the  omitted  property  because  some  subonlinate  officer  has  failed  to 
promptly  dischai^e  his  duty.  The  right  of  the  t«ix payer  is  merely  to  have  a 
summons  issued  upon  the  statement  served  upon  him  more  than  five  days 
before  the  term  at  which  the  court  may  proceed  to  try  and  determine  the 
-case.     (Section  4241,  Kentucky  Statutes.) 

It  Is  also  contended  for  appellant  that  when  Auditor  Stone's  term  of  office 
expired  that  the  terms  of  all  the  auditor's  agents  of  the  t^tat^  terminated 
with  it ;  that,  therefore,  Sinclair  had  no  right  to  prosecute  the  claim.  For 
aught  this  record  shows,  Sinclair  had  not  Iwen  removed  as  auditor's  agent 
at  the  time  of  the  proceedings  in  this  case. 
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Section  4268,  Kentucky  Statutes,  allows  the  auditor  of  public  accounts 
to  appoint  an  agent  in  each  county  of  this  Commonwealth,  who  shall  hold 
his  office  and  be  removed  at  the  pleasure  of  the  auditor.  It  is  made  his  duty, 
by  section  4200 of  the  statute,  to  cause  to  be  listed  for  taxation,  in  the  man- 
ner requli-ed  by  law,  all  property  in  the  county  for  which  he  may  Ije  ap- 
I)ointed,  and  which  may  have  been  omitted  to  be  assessed  by  the  assessor  or 
other  tax  officials. 

This  court  held  in  the  case  of  Smith  v.  Coulter.  Auditor,  23  Ky.  Law- 
Rep.  ,  3884,  that  a  clerk  appointed  by  the  auditor,  nnd  whose  term  of  office 
was  the  same  as  that  of  the  auditor,  and  who  by  statute  continued  to  hold 
his  office  until  removed  by  the  auditor,  continued  to  hold  after  the  expira- 
tion of  the  term  of  the  auditor  who  appointed  him,  and  held  until  removed 
by  an  order  or  action  to  that  effect.  The  same  principle  applies  to  the  ques- 
tion in  hand.  But  we  do  not  deem  It  material  to  the  rights  of  the  parties 
to  this  litigation  whether  Sinclair  continued  to  hold  office  as  auditor's  agent 
till  the  final  trial  of  this  case.  The  auditor's  agent  is  not  a  party  to  this 
proceeding,  nor  is  his  presence  essential.  The  action  is  one  in  the  name  of 
the  Commonwealth,  instituted  by,  or  upon  information  furnished  by,  or 
upon  motion  of  the  auditor's  agent,  or  the  sheriflf  of  the  county.  If  he  had 
died  after  the  action  had  been,  begun  it  would  not  have  been  necessary  to 
have  revived  it.  His  successor  in  office,  or  the  sheriff,  would  merely  have 
been  authorized  to  have  controlled  the  proceedings  so  far  as  the  statute  per- 
mitted such  control,  nor  could  the  resignation  of  the  auditor's  agent  have 
terminated  the  action,  f  he  proceeding  is  for  the  State,  and  on  its  behalf, 
and  on  behalf  of  the  county,  to  require  the  listing  of  property  which  the  tax- 
payer and  taxing  officers  have  omitted. 

Appellant  suffered  judgment  by  default  in  the  county  court.  Upon  appeal 
to  the  circuit  court  he  did  not  file  an  answer  controverting  the  allegations 
of  the  statement  filed  by  the  auditor's  agent,  nor  did  he  make  or  offer  any 
defense  to  the  merits  of  the  case  Up  to  this  time  the  allegation  that  he 
had  omitted  to  list  his  property  for  taxation  for  the  years  mentioned  stands 
confessed.  The  circuit  court  dismissed  the  appeal,  which  left  the  judg- 
ment of  the  county  court  taxing  the  property  in  effect.  We  think  it  would 
have  been  more  regular  upon  the  state  of  the  record  for  the  circuit  coiurt 
to  have  affirmed  the  county  court's  judgment,  but  the  form  of  the  order  is 
not  material,  as  the  result  is  the  same  in  either  case. 

No  showing  having  been  made  against  the  right  of  the  State  to  have  the 
omitted  property  assessed,  the  judgment  is  i^ffirmed. 


L^NION   BOILER   AND   TUBE  >CLEAN?:il   CO.,   &c.    v.    LOl'ISVILLE 

KY.  CO. 
(Filed  June  3,  1103— Not  to  be  rep«)rti'd. ) 

Contracts— Pleading— F^xhibits — Appellant  jnade  a  contwict  renting  to  ap- 
pellee a  machine  for  cleaning  Ivoilers,  under  a  written  contract,  by  "which 
appellee  agreed  to  p;iy  a  n'Ut^il  of  $Ji()0  for  the  first  yi'ar.  and  the  rent-«il  to 
continue  alter  first  veur  at  appellee's  option,  with  the  privilege  of  purchasing 
same.  This  action  was  brought  t»)  rec<)\er  a  balance  of  fiJOO  ivnt.  it  lx*ing 
alleged  in  the  petition  that  the  ctjniimny  was  bound  for  five  years'  rent  and  had 
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paid  only  four  of  them.  The  I  lower  court  sustalnecra  demurrer  to  the  peti- 
tion, and  the  petition  was  dismlHsed.  On  appeal,  Held— That  said  petition 
was  insulHcient  as  the  contract  does  not  show  an  a^eement  on  the  part  of 
appellet^  to  pay  rent  after  the  first  ywir.  Where  there  is  a  variance  between 
the  pleadings  and  the  exhibit  filed  with  it  the  latter  must  control. 

John  J.  McHenry  for  appellants. 

Fairleigh,  Straus  &  Fairleigh  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  8. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  20th  of  May,  1897,  the  appellant,  the  Union  Boiler  and  Tubfr 
Cleaner  Co.,  rented  to  the  appellee,  the  Louisville  By.  Co.,  a  machine  for- 
cleaning  boilers.  The  paper  evidencing  the  contract  between  the  parties 
recites  that  it  is  made  upon  the  following  conditions : 

'*l8t.  That  upon  the  execution  hereof  the  party  of  the  second  part  will  pay 
to  the  party  of  the  first  part  the  sum  of  $900  per  year  as  rent,  said  rental 
payable  on  delivery  of  machine. 

**ad.  If  at  any  time  after  the  payments  for  the  first  year  shall  have  been 
made,  the  party  of  the  second  part  decides  to  purchase  the  device  under  a 
license  and  agreement  for  the  sale  of  the  device  to  be  duly  executed  by  the 
parties  hereto,  any  and  all  payments  theretofore  made  on  account  of  royalty 
or  rental  are  to  be  applied  on  account  of  the  purchase  price,  namely,  tl,500, 
and  the  balance  of  said  sum  to  be  thereon  paid  cash.  Above  rental  to  oon^ 
tinne  at  party  of  second  part's  option  after  first  year  by  paying  |800  yearly 
in  advance  until  full  price  of  machine,  $1,500,  is  paid  us. 

**8d.  In  case  of  failure  to  pay  said  yearly  sums  for  a  period  of  ten  days 
after  any  one  of  them  shall  become  due. 

**4th.  That  this  agreement  shall  be  binding  upon  the  party  of  the  second 
part  for  and  during  the  term  of  one  year  from  the  date  hereof  absolutely, 
and  thereafter  for  and  during  the  full  term  of  the  life  of  the  patent  as  here- 
inbefore specified,  unless  .«?o<)ner  terminated  under  clauses  three  and  eight  of 
this  agreement. 

**8th.  Upon  failure  of  said  party  of  the  second  part  to  keep  and  perform 
any  of  the  covenants,  promises  or  conditions  herein  contained,  said  party  of 
the  first  ptirt  may,  at  its  option,  give  notice  in  writing  by  mall  of  such 
failure  to  said  party  of  the  second  part,  and  up<m  neglect  or  refusal  of  said 
IMirty  of  the  second  part,  for  ten  days  after  the  receipt  of  said  notice,  to  com- 
ply with  and  perform  each  and  all  of  sjild  covenants,  promises  and  condi- 
tions, said  party  of  the  first  part  may  at  any  time  after  the  expinition  of  the 
said  ten  days  terminate  and  annul  this  ngn»ement  by  giving  notice  In 
writing  by  mail  to  said  piirty  of  the  second  part  of  such  termination,  and 
upon  giving  sxich  notice  this  agnnMoent,  tK)f?»»ther  with  the  rights  and  priv- 
ileges granted  hereby  to  said  party  of  the  stH'ond  part,  shall  liecome  null  and 
void,  and  thereupon  it  shall  be  lawftil  for  s*iid  party  of  the  first  part  to 
forthwith  t-nter  upon  said  i)remis<'s  and  take  possession  of  and  remove  said 
machine.  But  the  party  of  the  second  part  shall  not  then'hy  Ix'  ivleused 
from  liability  to  pay  all  rentals  and  other  amounts  due  ujion  said  machine 
under  the  terms  hereof.  •' 

The  plaint liT  alleges  that  under  the  terms  of   the  lease  as  set  out  supra  the 
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Louisville  Railway  Go.  was  liable  for  five  annual  rental  installments  of  S800 
«ach  until  the  full  price  of  $1,600  was  paid;  and  that  it  had  only  made  four 
payments,  leaving  a  balance  of  $300,  for  which  they  prayed  judgment.     The 
trial  judge  sustained  a  demurrer  to  the  petition,  and  plaintiff  has  appealed. 
The  written  contract  between  the  parties  clearly  stipulates  that  the  rail^ray 
■company  shall  pay  $300  per  ye*»r  as  rent  for  the  machine  in  advance,  and  this 
rental  is  to  be  continued  af  t.er  the  flrst  year  at  their  option ;  and  if  they  shall 
elect  to  continue  to  rent  the  machine  for  ns  long  as  live  years,  that  it  shall 
belong  to  them.    But  there  is  no  obligation  that  they  will  continue  to  pay 
r<^nt  after  the  first  year.    There  is  no  allegation  that  the  defendant  elected 
to  buy  the  machine,  and  there  is  nothing  in  the  contract  which  makes  this 
obligatory  uptm  them.     The  written  contract  filed  with  plaintiff's  petition 
does  not  support  the  allegations  thereof,  and  the  rule  is  that  where  there   is 
•a  variance  between  the  pleadings  and  the  exhibit  filed  with  it,  the  latter 
must  control.     (Boyd  v.  Bethel,  10  Ky.  Law  Rep.,   370;  Kentucky  Mutual, 
-Ac.  V.  Logan's  Adm'r,  90  Ky.,  364.) 

We  are,  therefore,  of  the  opinion  that  the  trial  court  properly  sustained  a 
demurrer  to  plaintiff's  petition. 

Judgment  affirmed. 


MADDOX,  &c.  V.  WALKER'S  EX 'OR. 

(Filed  June  2,  1903— Not  to  be  reported. ) 

Limitation,  Statute  of— New  promise— In  this  action  on  an  obligation 
which  recognizes  the  existence  of  a  liability  to  pay  debts  which  were  barred 
by  the  statute  of  limitation  and  a  mortgage  executed  to  secure  same,  defend- 
ant Interposed  tiie  plea  of  the  statute  of  limitation  as  a  bar.  Held— That 
said  obligation  contained  a  sufficient  acknowledgment  to  revive  the  debt 
which  had  l^een  l>arred  by  limitation,  and  the  recovery  was  properly  per- 
mitted. 

Glenn  &  Ringo  for  appellants. 

J.  E.  Fogle  and  R.  D.  Walker  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buruam. 

The  appellee,  Lizzie  Walker,  as  executrix  of  Dudley  E.  Walker,  brought  this 
•suit  againj^t  the  appellant,  E.  A.  Maddox,  to  enforce  the  payment  of  three 
notes  of  $175  each,  due  respectively  on  the  1st  day  of  January,  1877,  1878  and 
1879.  She  alleges  that  on  the  2d  day  of  August,  1898,  the  defendant,  Mad- 
dox, executed,  acknowledged  and  delivered  to  her  testator  the  following 
written  obligation : 

"We  are  indebted  to  E.  Dudley  Walker  in  the  sum  of  $176,  due  January  1, 
1877,  with  interest;  also  $175,  due  January  1,  1878,  with  interest;  also  $175, 
due  the  Ist  day  of  January,  1879,  with  interest.  To  secure  these  I  hereby 
mortgage  to  him  a  tnict  on  which  1  live  of  forty  acres  in  Ohio  county,  the 
same  he  deeded  to  me  by  a  conveyance  in  the  Ohio  county  clerk's  office.  The 
land  adjoins  Walker's  laud,  also  Jim  Rice's  and  Hoker  land.  The  condition 
is,  if  these  note.**  are  paid  off  in  three  years,  then  the  obligation  will  be  null 
'Undvoid;   otherwise,  the  obligation  will  be  in  force.     I  owe  Walker  a  bal- 
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ance  of  purchase  money,  i^hich  can  be  ascertained  by  looking  at  the  notes 
flpst  mentioned.     Notes  paid  bk  specified  above.     This  August  8,  1898. 

(Signed)    **£.  A.  MADDOX." 

This  paper  was  acknowledged  by  Maddox  Ijefore  the  clerk  of  the  Ohio- 
County  Court,  and  duly  lodged  for  recortl.  Appellee  admitted  the  execution 
of  the  note  and  the  mortgage  in  August,  1898,  but  plead  that  more  than 
fifteen  years  had  elapsed  from  the  accrual  of  the  cause  of  action  on  each  of 
the  notef«  before  the  institution  of  this  suit,  and  relied  on  the  statute  of 
limitation  in  l>ar  of  plaintiffs'  right  to  recover  in  this  proceeding.  A  gen- 
eral demurrer  was  sustained  to  the  answer,  and  defendant  appeals.  The 
only  question  for  consideration  is  whether  the  mortgage  of  August  2,  1898, 
was  such  a  promise  or  acknowledgment  of  the  debt  sued  for  as  took  it  ou  t 
of  the  operation  of  the  .statute  of  limitation. 

In  order  to  revive  a  debt  which  has  l)een  barred  by  limitation  there  must 
either  be  an  express  promise  to  pay  it,  or  such  unqualified  acknowledgment 
thereof  as  raises  an  implied  pi-omise  to  pay.  (McRobert  v.  Hays,  15  Ky. 
Law  Bep.,  400;  Warren  v.  Perry,  fi8  Ky.,  447;  Gray  v.  McDowell,  m  Ky.,^ 
476;  Tillett  v.  Lindsey,  29  Ky.,  337;  Schonbachler,  &c.  v.  Schonbaohler^ 
&c.,  82  Ky.  Law  Rep.,  31fi. )  In  this  case  there  is  not  only  a  positive  and 
unqualified  acknowledgment  of  the  debts  sued  for  by  the  defendant,  but  he- 
executed  a  mortgage  on  the  land  on  which  he  lives  in  Ohio  county  to  secure 
their  payment.  Whilst  there  is  no  expre^is  promise  to  pay  the  debt  in  the 
mort^^ge,  one  is  implied  from  the  unqualified  acknowledgment  thereof, 
and  the  trial  court  properly  sustained  a  demurrer  to  his  answer  in  so  far 
as  it  relied  upon  the  defense  of  limitation. 

.  Judgment  affirmed. 


SMITH'S  GUARDIAN,  &c    v.  HOLTHEIDE. 

(Filed  June  2,  1903— Not  to  be  reported. ) 

Fraudulent  oonveyances— Laches— Trusts— Appellee  brought  this  action  ta 
have  cancelled  a  deed  of  conveyance  which  was  made  to  her  daughter,  as  she 
alleges,  in  violation  of  her  agreement  to  have  same  conveyed  to  her  as  she 
paid  the  purchase  money  for  same.  The  conveyance  was  made  more  than 
twelve  years  before  the  action  was  brought ^  and  the  deed  was  duly  recorded 
and  appellee  lived  in  the  property  all  that  time  with  her  daughter,  to  whom 
the  deed  was  made,  until  her  death,  and  afterwards  with  another  daughter 
until  her  death.  Held— That  appellee  presents  a  stale  equity,  which  the 
court  declines  to  enforce. 

John  Roberts  and  Wm.  Furlong  for  appellants. 

A.  £.  Willson  and  Morris  B.  GifTord  for  appellee. 

Appeal  frcm  Jefferson  Circuit  Court,  Chancery  division,  No.  8. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  27th  day  of  September,  1901,  the  appellee,  Eliza  K.  Holtheide, 
brought  this  suit  in  equity  against  the  appellants  to  cancel  and  set  aside  a 
deed  from  Maggie  T.  Paine  and  her  husband,  A.  F.  Paine,  to  Lula  M. 
Holtheide  to  a  house  and  lot  on  Chestnut  street  in  Louisville,  Ky.,  which 
Was  executed  and  delivered  on  the  14th  day  of  August,  1889,  upon  the  ground 


126  smith's  gd'n,  &o.  v,  holtheide. 

that  she  had  furnished  to  her  daughter,  Lula  M.  Holtheide,  all  or  a  greater 
part  of  the  luoneyjused  in  paying  for  the  property ;  and  that  her  daughter 
had,  withoutiher  knowledge  or  consent,  and  in  violation  of  the  trust  im- 
posed in  her,  talien  the  title  to  the  property  in  her  own  name,  but  which  she 
did  not  discover  until  some  time  during  the  year  181^9.  The  Louisville  Tnist 
Co. ,  as  guardian  of  the  infant  defendant,  Frederick  II.  Smith,  in  answer  to 
plaintiffs'  petition'-deny  that  the  title  to  the  property  in  controversy  was  taken 
to  Lula  M.  Holtheide  without  the  knowledge  or  consent  of  the  plaintiff,  or 
in  violation  of  any  agreement,  express  or  implied,  on  the  part,  of  the  daugh- 
ter to  have  the  title  to  the  property  taken  to  the  plaintiff.  It  also  denies 
that  plaintiff  had  paid  all  of  the^Mmsideration  therefor.  In  the  second  para- 
graph of  their  answer  they  plead  and  rely  upon  the  ten  years'  statute  of 
limitation  as  set  out  in  section  2519  of  the  Kentucky  Statutes.  The  defend*- 
ant,  R.  T.  Smith,  Jr.,  in  his  answer,  after  relying  upon  the  same  defenses 
as  the  trust  company,  in  addition  alleged  that  he  was  married  to  Lula  M. 
Holtheide  in  1S94 ;  that  she  then  held  the  legal  title  to  the  house  and  lot  in 
controversy,  and  had  been  in  possession  thereof  from  the  14th  of  August, 
1889;  that  after  his  marriage  he  and  his  wife  continued  in  possession 
thereof,  exercising  full  and  complete*  ownership  over  it  until  her  death  in 
1899,  and  that  plaintiff  llveil  with  them  in  the  house  during  this  entire 
period  and  asserted  no  claim  of  ownership  thei-eto ;  that  in  consequence  of 
his  marriage  to  Lula  M.  Holtheide  he  is  entitled  to  one-third  interest  in  the 
whole  proi)erty,  and  that  the  plaintiff  was  estoppc'd  from  as.serting  any 
claim  or  title  thereto.  The  plaintiff,  in  reply  to  the  plea  of  limitation,  relied 
upon  section  2548  of  the  Kentticky  SUitutes,  which  provides  that  "the  pro- 
visions of  this  chapter  shall  not  apply  in  the  C4ist»  of  a  continuing  and  sub- 
sisting trust,  nor  to  an  action  by  a  vendee  of  real  proi)erty  in  possession 
thereof  to  obtain  a  conveyance. ' ' 

Upon  final  submission  the  chancellor  decreed  a  cancellation  of  the  deed 
in  accordance  with  the  prayer  of  the  i)etilion,  and  the  defendants  have  ap- 
l^ealed. 

The  evidence  shows  that  some  time  previous  to  the  purchase  of  the  prop- 
erty in  controversy  the  husband  of  appellee  died,  leaving  surviving  him  his 
widow,  the  plaintiff,  and  four  children,  three  daughters  and  one  son.  Two 
of  the  daughters  were  nuirried,  and  the  son  was  a  grown  man.  Lula  M. 
Holtheide  was  unmarried,  and  the  youngest  of  the  children,  and  resided 
with  her  mother.  In  the  division  of  the  estate  of  the  father  each  child  re- 
-ceiveti  alx)Ut  $5,000,  and  the  widow,  in  addition  to  her  interest  in  the  estate 
of  her  deceased  hus])and,  was  the  owner  cf  a  con.sideral)le  amount  of  prop- 
erty inheriti'd  by  her  from  a  deceased  bmther  and  sister.  I'he  house  and  lot 
in  controversy  was  ijurchastnl  on  the  14th  day  of  August,  1889,  through  a 
real  estate  agent,  for  $5,3J)0.  It  had  a  mortgage  on  it  at  the  time  in  favor  of 
the  Fidelity  Trust  and  Safety  Vault  Co.  for  f8,5iOO.  The  amount  of  this 
mortgage  was  paid  in  cash,  |2,000  thereof  having  been  jmid  by  the  check  of 
the  plaintiff,  and  |1,800  of  it  by  the  chick  of  Lula  M.  Holtheide.  Two  notes 
for  $1,000  each,  due  respectively  in  one  and  two  years,  with  interest  from 
date,  were  executed  by  Lula  M.  Holtheide  and  delivered  to  the  vendor,  and 
the  deed  to  the  proix»rty  was  made  to  I^ula  with  ivservation  of  lien  to  secure 
the  deferred  payment.    The   deed   was   immediately   recorded.      When   the 


smith's  gd'n,  &c.  v.  holtheide.  127 

purchase-money  notes  executed  by  Lula  fell  due  they  were  ptiid  by  checks 
of  her  mother.  After  the  purchase  the  mother  and  daughter  took  posses- 
sion of  the  house  and  occupied  it  as  a  home  until  1894.  During  this  period 
the  taxes  and  water  charges  against  the  pn)ix»rty  were  made  out  against 
Lula,  but  were  always  paid  by  her  mother.  The  mother  ali^o  paid  the  taxes 
on  a  house  and  lot  on  Kentucky  stre<*t,  which  had  btvn  allotted  to  Lula  in 
the  division  of  her  father's  estate.  She  also  paid  the  necessary  repairs  on 
the  Chestnut  and  Kentucky  street  houses.  The  house  in  conti-over.^y  was 
seriously  injured  by  a  cyclone,  and  was  rebuilt  by  the  mother  at  the  cost  of 
about  $2,000.  There  is  no  evidence  that  the  mother  ever  asserted  any  claim 
a^ain.*»t  her  daughter  for  the  repiiirs  on  either  of  these  houses.  When  Lula 
married  the  appellant,  li.  T.  Smith,  in  1894,  he  moved  into  the  house  with 
them,  and  from  that  time  forwar<l  until  the  death  of  the  wife,  in  189P,  he 
paid  the  Uixes  and  repairs  on  the  property,  and  made  provision  for  the  sup- 
port of  the  family.  During  the  marriage  there  was  born  to  them  the  infant, 
Frederick  li.  Smith.  After  the  dtath  of  Lula  the  old  lady  continued  to 
live  with  Smith  and  his  child  in  the  house  until  Smith  married  Mrs. 
Buckle,  a  widowed  daughter  of  the  plaintiflf,  and  a  sister  of  his  first  wife. 
J^he  still  continued  to  live  in  the  house  after  his  second  marriage  until  after 
the  death  of  Smith's  second  wife,  and  shortly  after  her  death  this  suit  was 
instituted. 

In  supiwrt  of  plaintifif's  contention,  her  son,  Frank  Holtheide,  testified 
that  his  mother  during  the  lifetime  of  her  daughter  always  spoke  of  the 
property  as  belonging  to  her,  and  that  he  had  frequently  betird  her  ask  Lula 
for  the  deed,  but  that  she  had  always  evaded  the  question;  that  at  the  in- 
stance of  his  mother  he  had  negotiated  for  the  purchase  of  the  property 
through  Bpondurant,  the  renl  estfite  agent,  and  had  succeeded  in  buying  the 
property  for  some  1200  less  tlian  originally  asked ;  and  that  after  Lula's 
death  in  1899  he  had,  at  the  instance  of  his  mother,  had  the  ri»cortls  of  the 
deed  examined,  and  found  the  title  was  in  his  sIsUt's  name,  and  that  he  re- 
jwrtiHl  this  fact  to  his  mother.  The  testimony  of  Mrs.  Tierney  is  not  ma- 
terially different  from  that  of  h«^r  brother.  The  lawyer,  Kverliack,  t^^stlfies 
that,  at  the  instance  of  Lula,  he  examined  the  title  to  this  projjerty,  and  she 
I>aid  him  a  fee  of  $20  therefor,  for  which  he  executed  to  her  a  receipt  in  her 
own  name;  that  Lula  was  her  mother's  financial  agent,  and  attended  to  her 
busint*ss  generally,  and  that  her  mother  had  implicit  confidentie  in  her,  and 
that  he  did  not  know  that  the  title  was  in  Lula's  name  until  after  her  death, 
when  the  defendant,  R.  T.  Smith,  and  Mrs.  Buckle  called  to  inquire  into  it. 
On  the  other  hand,  it  is  shown  that  during  the  lifetime  of  Lula  she  and 
Smith  execute<l  a  mortgage  on  the  property  to  the  Kentucky  Title  Co.  to 
secure  a  loan  made  to  them  by  the  comiiany,  and  the  vendor,  Paine,  being 
called  as  a  witness,  testified  that  the  pi'oi)erty  w^as  sold  for  him  by  a  real 
estate  agent  named  Bondurant,  who  had  since  died;  that  the  siile  was  con- 
summated in  the  oflSce  of  Everbfick,  who  represtmteil  the  purchaser;  that 
there  wei-e  two  ladies  present  looking  after  the  matter,  one  of  them  quite 
young,  and  the  other  an  old  lady ;  that  he  had  had  no  previous  acquaintance 
with  them,  but  understood  that  they  were  the  parties  who  had  purchased 
the  property ;  that  the  young  lady  signed  the  notes  for  the  deferred  payment 
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in  the  name  of  Lula  Holtheide,  und  that  the  deed  was  made  to  her  In  the 
presence  of  the  other. 

For  ten  years  after  the  purchase  plaintiff  lived  in  the  house  with  her 
daughter:  she  saw  her  marry,  give  birth  to  children  and  die,  without  any 
cjmplaint  that  she  had,  in  fraud  of  her  rights,  taken  the  title  to  herself. 
She  still  wmtinued  to  live  on  the  property  during  the  married  life  of  her 
daughter  Kate.  It  was  only  after  both  her  daughters  had  died  that  she 
seamed  to  awake  to  the  realiz^ition  that  she  had  been  defrauded  some  twelve 
years  before.  She  was  at  that  time  sixty-four  years  old,  and  an  active  and 
capable  wcman,  while  her  daughter  was  only  twenty-one.  She  evidently 
cantemplated  t:pending  her  declining  years  with  this  daughter.  Her  trwo 
older  daught^rjt  wtre  already  provided  with  htmies  and  husbands,  and  it 
was  not  unreasonable  that  she  should  have  desired  to  make  provision  for 
her  youngest  child.  It  Heems  to  us  that  the  decidetl  preponderance  of  the 
testimony  conduces  to  show  that  the  title  to  the  property  was  taken  to  the 
daughter  with  the  knowledge  and  approval  of  the  mother,  and  that  the 
money  advanced  by  her  towartls  its  payment  was  intended  as  a  gift. 

The  claim  is  a  stale  one,  and  the  principle  expressed  in  the  maxim  vi^il- 
antibns  non  dormientibus  eequitas  subvenit  should  defeat  recovery.  Lord 
Camden,  in  Smith  v.  Clay,  8d  Bro.  Chancery,  announces  the  principle  In 
these  words:  "The  court  of  equity  has  always  refused  its  aid  to  stale  de- 
m iinds,  where  the  party  has  slept  upon  his  rights  and  acquiesced  for  a  great- 
length  of  time.  Nothing  can  call  forth  this  cotirt  into  at^tivity  but  con- 
Bcienoe,  good  faith  and  reasonable  diligence ;  where  these  are  wanting,  the 
court  is  passive  and  does  nothing. " 

We  do  not  deem  it  important,  in  view  of  the  conclusions  we  have  reached 
on  the  merits  of  the  case,  to  discuss  the  plea  of  limitations,  but  for  reasons 
indicated  the  judgment  is  reversed  and  civuse  remanded,  with  instructions 
t )  dismiss  plaintiffs'  petition. 

Whole  court  sitting. 


PARK  V.  WRIGHT. 

(Filed  June  2,  IQCKJ— Not  to  lx»  reported.) 

Homestead— Pre-existing  debt.s — Where  a  married  man  inherited  land  in 
18^)8  and  creiited  a  debt  in  1900,  and  during  the  same  year  executed  a  mort- 
gage to  secure  same  in  which  his  wife  did  not  unite,  and  they  moved  upon 
the  land  in  March,  1901,  and  held  same  until  1902,  when  the  debt  was 
sought  to  be  enforced,  the  wife  was  not  entitled  to  claim  a  homestead  in 
same  against  said  debt.  She  could  only  claim  the  value  of  her  inchoate 
right  of  dower. 

R.  Gudgell  &  Sijn  for  api)ellant. 

C.  W.  Goodpaster  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  api)ellant  is  the  wife  of  P^mmet  Park,  they  having  married  in  Octo- 
ber, 189t>.  By  her  i)etition  against  appellee  and  her  husluind,  who  refused  to 
join  her  as  plaintiff,  she  states  in  substance  that  she  and  her  husband 
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became  bona  flde  housekeepers  of  Bath  county  In  the  year  1897  and  continued 
toreiDAin  as  such  housekeepers;  that  in  1898  the  father  of  appellant's  hus- 
band died  and  left  by  his  will  one-half  of  a  110-acre  survey  of  land  to  her  hus- 
band, Emmet  Park.  This  land  was  in  litigation  at  that  time  and  the  case 
was  pending  in  the  Court  of  Appeals,  and  it  was  finally  decided  in  favor  of 
the  devisees  under  the  will  in  the  spring  of  1899.  She  and  her  husband 
moved  Into  the  dwelling  house  on  this  land  in  March,  1901,  and  resided 
there  until  the  filing  of  this  action. 

In  the  early  part  of  the  year  1902,  by  proper  proceedings  had,  a  division  of 
this  tract  of  land  was  made  between  appellant's  husband  and  his  sister;  that 
part  of  the  survey  upon  which  the  residence  was  situated  having  been  allgt- 
ted  to  her  husband,  and  that  they  had  owned  no  other  land  since  their  mar- 
ring. It  also  appears  from  the  petition  that  her  husband  and  one  James- 
Barnes  were  engaged  in  business  as  partners  in  the  year  1900,  and  the  firm 
borrowed  $1,600  from  appellee  on  June  28,  1900,  and  executed  the  firm  note 
therefor;  that  afterwards,  and  on  the  20th  day  of  September  of  the  same 
year,  her  husband  executed  a  mortgage  to  the  appellee  on  his  undivided 
one-half  interest  in  this  land  to  secure  the  payment  of  the  tl,600  borrowed 
by  the  firm  and  the  mortgage  was  dated  back  to  the  date  of  the  note;  that 
she  did  not  join  her  husband  in  this  mortgage  and  was  not  a  party  thereto, 
and  that  it  was  executed  by  her  husband  without  her  knowledge  or  consent, 
and  was  a  fraud  upon  her  marital  rights  as  the  wife  of  Emmet  Park,  and 
she  prayed  the  court  to  adjudge  her  entitled,  together  with  her  husband,  to 
a  homestead  of  the  value  of  $1,000  in  this  land.  The  lower  court  sustained  a 
demurrer  to  this  petition  and  dismissed  it,  from  which  judgment  she  has 
appealed  to  this  court. 

It  has  been  decided  by  this  court  in  the  cases  of  Dwelly  v.  Galbraith,  5 
Ky.  Law  Rep.,  209;  Miller  v.  Bennett,  11  Ky.  Law  Rep.,  891,  and  Jewell  v. 
Clark's  Kx'or«,  78  Ky.,  398,  and  other  castas,  that  a  debtor  who  acquires  title 
to  rt^al  estate  by  descent  or  devise  has  the  right  U)  claim  it  as  a  homestead 
as  against  pre-existing  debts,  and  has  the  right  within  a  reasonable  time  to 
enter  upon  it  and  claim  a  homestetui.  The  11  Ky.  Law  Rep.  case,  supra, 
was  where  the  debtor  claimant  of  the  hoiiiesteiul  entered  upon  it  four  months 
after  the  descent  was  cast  u{X)n  him.  The  court,  in  that  ctise,  used  this  lan- 
guage: "There  had  been  no  abandonment  of  the  right  to  enter  by  tho  appel- 
lant, nor  was  he  required  to  notify  them  when  they  levied  on  or  sold  his 
undivided  interest  that  he  would  chiim  a  homestead.  Thei'e  was  no  unrea- 
somible  delay  in  asserting  the  claim,  etc." 

In  the  case  of  Creager  v.  Creager,  &c.,  87  Ky.,  451,  the  court,  aft-er  dis- 
cussing the  case  of  Jewell  v.  Clark's  Ex 'or,  which  was  a  case  wheiv  the  debt 
was  created  prior  to  the  descent  of  the  land  to  the  debtor,  used  this  lan- 
guage: *'As,  therefore,  the  land  belonged  to  the  cross  appellant  at  the  time 
he  created  the  indebte<lness,  and  as  he  was  not  a  housekeeper  with  a  family 
ivsiding  on  the  land,  and  as  the  same  was  liable  to  his  debts  at  the  time  they 
were  creat-ed,  the  presumption  is  that  credit  was  given  him  on  the  faith  of 
this  land.  So  it  is  readily  seen  that  the  reason  of  the  Jewell  case  does  not 
apply  to  this  case.  In  the  former  case,  Jewell,  by  the  acquisition  of  said 
land,  invested  neither  money  nor  other  thing  to  which  the  creditor  had  tho 
right  to  look  as  a  means  of  pjayment.     But  in  this  case,  after  acquiring  tho 
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land,  he  obtained  credit  upon  the  faith  of  it,  and  to  allow  him  a  homestead, 
simply  for  the  reason  that  he  acquired  the  land  by  descent,  would  entitle  a 
large  portion  of  the  landholders  in  this  State  to  homesteads  in  the  face  of 
the  fact  that  their  indebtedness  was  created  after  the  descent  was  cast  upon 
them,  and  while  they  were  not  housekeepers  with  families  residing  on  the 
land." 

This  case  is  conclusive  of  the  case  at  Imr.  The  petition  shows  that  the  de- 
scent of  the  land  was  cast  uix)n  Emmet  Park  in  the  year  1898 ;  that  the  debt 
to  appellee  was  created  in  the  year  1900  and  mortgage  executed  the  same 
year;  that  appellant  and  her  husband  never  at  any  time  claimed  or  occupied 
this  land  as  a  homestead  until  March  1,  IWl.  At  the  time  of  the  creation  of 
the  debt  and  the  execution  of  the  mortgage  appellant  only  owned  an  Inchoate 
right  of  dower  in  this  land  as  against  appellee's  debt,  and  as  she  did  not 
sign  the  mortgage,  she  is  still  the  owner  thereof,  but  is  not  entitleti  to  it  as 
a  homestead. 

Wherefore,  the  judgment  is  affirmed. 


ANDERSON,  &c.  v.  PROCTOR  COAL  CO. 

(Filed  June  2,  1908— Not  to  be  reported. ) 

l*leading— In  an  action  to  recover  possession  of  an  undivided  interest  in 
land  the,  petition  was  sufficient  which  alleged  that  the. plaintiffs  are  the 
owners  and  entitled  to  the  possession  of  the  undivided  interest  in  land  par- 
ticularly described  therein,  and  that  the  defendant  was  wrongfully  with- 
holding the  possession  from  them.  Under  the  Code  it  is  not  necessary  to 
«et  out  the  evidence  of  the  truth  of  the  statements  in  the  petition. 

G.  W.  Lester  and  N.  A.  Richardson  for  appellants. 

R.  D.  Hill  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  85th  day  of  July,  1901,  the  appellants,  0.  F.  Anderson  and  others, 
filed  their  petition  in  the  Whitley  Circuit  Court,  alleging,  in  substance,  that 
they,  together  with  the  defendants,  I.  K.  and  E.  M.  Anderson,  both  of  whom 
were  infants  under  the  age  of  twenty-one  and  over  fourteen  years,  were  the 
only  children  and  heirs  at  law  of  Jacob  Anderson,  who  died  in  the  year  1886, 
and  that  Jacob  Anderson  was  the  son  of  Cornelius  Anderson,  who  died  many 
years  before  Jacob  Anderson ;  that  Cornelius  Anderson'  at  his  death  left 
surviving  him  only  three  children,  namely,  Jacob  Anderson,  father  of  ap- 
I)ellants,  and  I.  K.  and  E.  M.  Anderson,  Shelby  Anderson  and  Mrs.  Vpton; 
that  at  the  time  of  the  death  of  Cornelius  Anderson  he  was  the  equitable 
owner  of  an  undivided  one-twelfth  part  of  a  certain  large  parcel  of  land 
lying  in  Whitley  county,  Kentucky,  known  as  the  Morgan  and  O'Bannon 
tract,  containing  8,000  acres,  and  describing  the  land  in  the  petition  by 
metes  and  Imunds ;  that  the  interest  therein  of  Cornelius  Anderson  at  his 
death  descendeti  to  and  vestetl  in  his  children,  Jacob  Anderson,  Shelby  An- 
derson and  Mrs  Upton,  each  taking  an  undivided  one-thirty-sixth  part 
thereof;  that  at  the  death  of  their  father,  Jacob  Anderson,  his  undivided 
one-thirty-sixth  interest  descended  to  and  vesteti  in  these  appellants  and  the 
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)  children  named,  and  that  they  are  now  the  equitable  owners  and  eQ« 
'^tled  to  the  possession  thereof ;  that  the  api)ellee,  Proctor  Coal  Co. ,  has  thtt 
IpCMseasion  of  about  3,300  acres  of  this  land  and  is  using  and  controlling  it  for 
4t8  own  use  and  benefit,  and  alleging  that  it  had  mined  many  tons  of  ooftl 
'from  it  and  had  failed  to  account  to  appellants  for  any  part  of  same,  and 
liad  wrongfully  detained  from  them  their  interest  in  the  coal  and  the  land« 
The  appellee  filed  an  answer  and  denied  the  allegations  of  the  petitioQ, 
-^uid  also  pleaded  in  bar  the  fifteen-year  statute  of  limitation.  Appellant! 
'then  filed  a  reply  [controverting  the  plea  of  the  statute  of  limitation,  and 
then  alleged  that  they  were  joint  owners  of  the  land,  and  that  there  was  an 
action  pending  in  the  Whitley  Circuit  Court  at  the  time  appellee  purchased, 
In  which  action  the  vendors,  or  the  remote  vendors,  of  apx)ellee  alleged  and 
<3onoeded  that  these  appellants  were  the  joint  owners  with  them  of  a  thirty- 
sixth  interest  injthe  land,  lind  that  appellee,  by  reason  thereof,  is  estopped 
from  interposing  the  plea  of  the  statute  of  limitation.  Appellants  there- 
-after  offered  three  amended  petitions,  alleging,  in  susbtance,  the  facts  stated 
in  the  reply  and  the  evidenees  of  their  title ;  and  on  demurrer  to  each,  aa 
-offered,  the  court  sustained  the  demurrer  to  it,  and  also  to  the  petition.  The 
last  order  with  reference  thereto  is  as  follows:  "A  demurrer  to  the  petition 
as  amended  having  been  sustained  at  the  regular  August  term  of  this  court, 
4Uid  plaintiffs  given  lecive  to  this  present  special  term  to  further  amend  their 
petition,  and  now  on  this  day  plaintiffs  in  open  court  declined  to  further 
amend,  it  is  ordered  that  their  petition  and  amended  petition  be,  and  the 
same  are,  now  dismissed,  and  that  the  defendant,  Proctor  Coal  Co. ,  recover 
of  the  plaintiffs  Its  costs  herein  expended,  to  all  of  which  plaintiffs  except 
and  pray  an  appeal  to  the  Court  of  Appeals,  which  is  granteil. " 

It  appears  from  the  record  and  brief  of  counsel  that  there  was  proof  taken 
and  filed  in  the  cause,  but  there  is  nothing  copied  in  the  record  except  the 
pleadings  filed  and  offered  to  be  filed  and  the  orders  sustaining  the  demur- 
xcrs.  The  only  question  before  this  court  for  its  decision  Is  whether  or  not 
the  petition  sets  forth  a  cause  of  action. 

We  are  of  the  opinion  that  it  does.  It  alleges  that  the  appellants  are  the 
owners  and  entitled  to  the  possession  of  an  undivided  one- thirty-sixth  In- 
terest of  the  land  particularly  described  therein,  and  that  the  defendant  was 
wrongfully  withholding  the  possession  from  them.  Under  our  Code,  a  state- 
ment ot  the  facts  In  the  petition,  without  setting  forth  the  evidence  of  the 
tmth  of  the  statements.  Is  all  that  is  required.  The  only  matter  attempted 
to  be  set  np  by  the  amended  pleading  offered,  not  contained  in  the  petition 
and  the  reply,  was  the  attempt  to  set  up  the  evidence  of  their  title  and  Its 
origin,  and  this  they  were  entitled  to  prove  without  pleading  It.  As  this 
•case  will  have  to  be  reversed  for  the  reasons  given,  and  tried  by  the  lower 
oourt,  we  expressly  refrain  from  expressing  any  opinion  as  to  the  suflBciency 
or  effect  of  the  evidence  offered  to  be  filed  with  the  amended  pleadings,  or 
the  plea  of  the  statute  of  limitation  by  appellee,  or  the  plea  of  estoppel  or 
avoidance  by  api>ellants. 

Wherefore,  the  judgment  of  the  lower  court  Is  reversed  and  the  cause  re** 
manded  for  further  proceedings  consistent  herewith. 
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HYATT  V.  ANDERSON'S  TRUSTEE,  &c. 
(Filed  June  3,  lOaS— Not  tjo  be  reported. ) 

Corporations— Double  liability  of  stockholders— Appellant  was  a  stock-- 
holder  in  a  corporation,  and  on  November  8,  1897,  it  leased,  by  a  written  con- 
tract from  P. ,  a  storehouse  for  a  tenu  of  five  y^ars,  agreeing  to  pay  therefor- 
rent  at  the  rate  of  12,400  for  the  first  two  years  of  the  term,  and  at  the  ratd^ 
of  $8,000  a  year  for  the  remaining  three  years,  payable  monthly.  On  Augugt 
10,  1896,  appellant  sold  his  stock  in  the  company  and  in  January,  1890,  the> 
company  failed.  The  rent  of  the  house  was  paid  until  after  appellant  ceased, 
to  be  a  stockholder.  The  house  remained  vacant  until  October,  1890,  and. 
was  then  leased  for  the  remainder  of  the  term  for  |2,400  a  year,  thus  entail- 
ing a  loss  on  P.  of  something  like  $S,700.  He  brought  this  actionr 
against  appellant  within  two  years  after  he  had  transferred  his  stock  to  re- 
cover said  loss,  under  section  547,  Kentucky  Statutes,  which  renders  stock- 
holders responsible  for  all  contracts  and  liabilities  of  the  corporation  to  the- 
extent  of  the  amount  of  their  stock  at  its  par  value,  in  addition  to  the- 
amount  of  the  stock,  and  that  no  transfer  of  stock  shall  operate  as  a  release- 
of  any  such  liability  existing  at  the  time  of  the  transfer,  provided  the 
action  to  enforce  such  liability  shall  be  brought  within  two  years  from  the 
time  of  transfer.  Held— That  appellant  was  liable  for  the  amount  sued  for- 
under  said  statute.  The  word  '* liability"  is  a  very  broad  one,  and  the- 
words  'liability  existing  at  the  time  of  such  transfer"  refer  to  the  previous- 
part  of  the  section,  and  mean  the  same  thing  as  the  words  "all  oontracts 
and  liabilities  of  such  corporation,"  used  just  above.  The  contract  of  lease 
was  made  while  appellant  was  a  stockholder.  The  corporation  became  liable- 
by  the  contract  for  the  monthly  payment  of  rent  from  the  making  of  the 
contract  until  its  expinition  five  years  later.  This  liability  existed  at  the 
time  appellant  sold  his  stock,  it  is  true  the  installments  had  not  matured 
for  the  time  thAt  is  now  in  controversy,  .still  the  liability  existed.  The  fact 
that  the  notes  were  renewed  after  appellant  sold  his  stock  does  not  alter  his 
liability. 

9.  Pleading — Exceptions  to  commissioner's  rejx^rt — An  issue  as  to  amount 
of  rent  due  should  have  been  presented  by  answer  to  the  tietltlon.  It  could 
not  be  niised  by  mere  exception  to  the  commissioner's  reix)rt  when  the  alle- 
gations of  the  petition  sto(Kl  admitted. 

8.  Parties  to  action— Creditors  who  did  not  pn^sent  their  claims  or  bring 
suit  against  appt»llant  within  two  years  after  transfer  of  his  st<.)ck  not  en- 
titled to  recover,  although  P.  sued  for  the  Ixaieflt  of  himself  and  all  other 
creditors.  No  order  jH^nnitting  him  to  do  so  was  made  within  two  years. 
There  was  no  common  interest  invohed.  The  liability  of  the  stockholder 
to  each  ci-editor  was  several. 

Augustus  E.  Willson  and  James  R.  W.  Smith  for  appellant. 

Simrall  &  Doolan  for  appellees. 

W.  L.  DtKilan  for  apjx'llee  Reccius. 

Appeal  fn)m  Jefferson  Circuit  Court,  Chancery  division.  No.  2. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  held  fifty  shares  of  stock  of  par  value  of  |100  each  in  the  John 
A.  Etheridge  Furnitiirt*  Co.,  a  corporation  ci-eated  under  the  laws  of  this 
State.  On  Noveml)er  8,  iHSil,  the  compiuiy  made  a  written  c<mtract  with  ap- 
pellee Pettett,  by  which  it  leased  from  him  a  certain  storehouse  in  Louisville 
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"top  the  tenii  of  Ave  years,  tigreeing  to  pay  rent  therefor  at  the  rate  of  $2,400 
for  the  first  two  years  of  the  term,  and  at  the  rate  of  tIS,000  a  year  for  the  re- 
maining three  years,  payable  monthly.  On  August  10,  1898,  Hyatt  sold  hU 
stock  in  the  company  to  N.  N.  Etheridge.  In  January,  1899,  the  company 
failed ;  the  rent  on  the  house  was  paid  as  long  as  Hyatt  was  a  stockholder, 
and  in  fact  until  May,  18«i».  The  house  remained  vacant  until  October, 
1^0,  and  it  was  then  leased  for  th^  remainder  of  the  term  for  $2,400  a  year, 
thus  entailing  a  loss  on  Pettet  of  something  like  $2,700.  He  brought  this 
iniit  to  recover  against  Hyatt  for  this  under  the  double  liability  statxite, 
suing  for  himself  and  all  other  creditors  of  the  company.  The  first  question 
to  be  determined  is  whether  Hyatt  is  responsible,  notwithstanding  the 
transfer  of  his  stock.  Section  546,  Kentucky  Jstittutes,  provides :  "The  shares 
of  stook  shall  be  transferred  on  the  books  of  the  corporation  in  such  manner 
as  the  by-laws  thereof  may  direct,  and  every  person  becoming  a  stockholder 
by  snoh  transfer  shall,  in  proportion  to  his  share,  succeed  t<o  all  the  rights 
and  liabilities  of  prior  stockholders." 

Section  547  also  provides:  "The  stockholders  of  each  corporation  *  *  ♦ 
shall  be  individually  responsible,  equally  and  rafeibly  and  not  one  for  the 
other,  for  all  contracts  and  liabilities  of  such  corporation  to  the  extent  of  the 
amount  of  their  stock  at  par  value  in  addition  to  the  amount  of  such  stock; 
•  •  ♦  and  no  transfer  of  stock  shall  operate  as  a  release  of  any  such  liabil- 
ity existing  at  the  time  of  such  transfer:  Provided,  The  action  to  enforce 
such  liability  shall  be  commenced  within  two  years  from  the  time  of  trans- 
fer," 

Appellee's  action  was  begun  within  two  years  from  the  time  of  the  trans- 
fer of  the  stock  by  appellant,  but  it  is  insisted  that  the  transferee  succeeded 
to  all  his  rights  and  liabilities,  and  that  the  claim  for  rent  under  the  lease 
'was  not  a  liability  existing  kt  the  time  of  the  transfer  within  the  meaning 
of  the  statute.  The  argument  is,  that  as  Hyatt  could  not  control  the  cor- 
poration after  he  sold  the  stock,  and  the  rent  monthly  was  the  consideration 
for  the  use  of  the  property,  he  Is  not  responsible.  We  are  referred  in  support 
-of  this  view  to  Boardman  v.  Osborne,  23  Pick,  295;  Middlesex  Bank  v.  Ma- 
Gill,  5  Conn.,  28,  and  certain  other  authorities,  but  they  turned  on  statutes 
-of  different  purport  from  ours.  In  the  Massachusetts  case,  which  is  more 
nearly  in  point  than  any  of  the  others,  Chief  Justice  Shaw  rests  his  opinion 
on  the  meaning  of  the  word  debt.  Our  statute  does  not  use  this  word,  and 
iti  meaning  oan  not  be  so  restricted.  One  rule  with  us  is  that  our  revision 
is  not  to  be  strictly  interpreted,  but,  on  the  contrary,  its  provisions  are  to  be 
UberaUy  construed  with  a  view  to  promote  its  objects.  (Kentucky  Statutes, 
section  4(M). )  The  purpose  of  section  547,  above  quoted,  was  to  secure  the 
creditors  of  the  corporation,  and  with  this  end  in  view  it  was  provided  that 
the  stockholders  should  be  individually  responsible  for  all  contracts  and  lia- 
bilities of  the  corporation  to  the  extent  of  the  amount  of  their  stock  at  par 
Tslne,  and  that  no  transfer  of  stock  should  operate  as  a  release  of  any  such 
liability  existing  at  the  time  of  the  transfer,  if  the  action  to  enforce  it  was 
<)onimenoed  within  two  years.  The  rule  thus  declared  by  the  statute  was 
Intended  by  the  legislature  to  take  the  place  of  the  conflicting  rules  adopted 
hy  the  courts  in  other  States,  and  under  the  statute  the  transfer  of  the  stock 
htA  no  effect  on  the  liability  of  the  stockholder  if  the  suit  is  commenced 
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Within  the  time  limited.    The  contract  of  lease  was  made  while  appellant 
was  a  stockholder.    The  corporatlonj^became  liable  l^  that  contract  for  the 
monthly  payment  of  rent  from  the  making  of  thejcontract  until  Its  expira- 
tion five  years  later.    This  liability  existed  at  the  time  appellant  sold  hlB 
■tock.    It  Is  true  the  installments  had'not  matured  for  the  time  that  Is  now 
In  controversy;   still  the  liability  existed.  -  Creditors  of  corporations   and 
ttockholders  in  them  took  their  rights^subject  to  the  statute.    The  creditors 
Were  charged  with  notice  that  the  stockholder  might  sell  his  stoek  at  any^ 
time,  and  thereafter  would  not  be  resi^nsible  for  the  contracts  or  liabilities- 
of  the  corporation  unless  suit  was  commenced  against  him  within  two  years 
from  the  time  of  the  transfer.    The  stockholder  was  charged  with   notloe 
that  when  the  corporation  made  a  contract  he  continued  liable  therefor». 
notwithstanding  he  sold  his  stock,   if  the  action  was  begun  against   him 
Within  two  years.    The  word  liability  is  a  very  broad  one,  and  the  words-- 
" liability  existing  at  the  time  of  such  transfer,"  refer  to  the  previous  jtart 
of  the  section,  and  mean   the  same  thing  as  the  words  '^all  eontracts  and 
liabilities  of  such  corporation,"  used  just  above.    In  Benge  v.  Bowling,  108^ 
Ey. ,  675,  It  was  held,  under  section  1709,  Kentucky  Statutes,  providing  that 
the  homestead  exemption  shall  not  apply  if  the  debt  or  liability  existed  prior- 
to  the  purchase  of  the  land,  that  where  the  defendant  conveyed  land  yrlth 
Warranty  and  afterwards  purchased  other  land,   which  he  occupied  as  a 
home,  he  was  entitled  to  no  exemption  In  the  latter  tract  as  against  a  judcp- 
ment  atfainst  him  on  his  warranty,  although  the  eviction  was  had  after  he- 
purchased  the  homestead.     So  under  the  Iowa  statute  providing  that  trans- 
fers of  shares  in  corporations  should  not  exempt  the  stockholders  from  anj 
corporate  liability  created  prior  thereto.  It  was  held  In  Whlt-e  v.  Green»  ]06> 
Iowa,  181,  that  the  word  liability  was  much  more  compi^ehenslye  than  the 
term  debt.    The  court  said:  "The  liabilities  contemplated  by  the  statute  are 
not  merely  obligations  which  are  due  and  payable  when  the  transfer  Is  made^ 
Liability  in  a  legal  sense  is  the  state  or  condition  of  one  who  is  under  obli- 
gation to  do  at  once,  or  at  some  future  time,  something  which  may  be  enr 
forced  by  action.    It  may  exist  without  the  right  of  imme<Uate  enforce- 
ment."  (Fisse  V.  Einstein,  6  Mo.  App.,  78;'.HonieIns.  Co.  v.  Peoria,  &o.,  R. 
R.  Co.,  178  111.,  54;  Pittsburg,   &c.,    R.  R.  Co.    v.    Clark,  39  Pa.    St..  146; 
Cochran  v.  U.  S..  157  IT.  S.,  2«6.) 

This  seems  to  us  »  sound  rule,  and  to  be  the  necessiiry  meaning  of  the  stat- 
ute fairly  interpret*Kl  with  a  view  to  promote  its  object.  The  fact  that  the- 
notes  w'ere  renewed  after  appellant  sold  his  stock,  ur  accounts  were  there- 
after closed  by  note,  does  not  affect  his  liability.  This  was  a  mere  change 
of  the  evidence  of  the  debt.  The  giving  of  a  new  note  did  not  change  the 
existing  status.  The  creditor  had  a  right  to  look  to  both  the  corporetiOD^ 
and  the  stockholder.  The  .stockholder  was  jointly  liable  with  the  corpora- 
tion. He  did  not  stand  as  surety  for  it,  and  continued  liable,  although  a 
new  note  was  executed,  unless  the  debt  was  in  fact  extinguished.  (Morawets 
on  Corporations,  section  879;  Continental  National  Bank  v,  Burford,  114 
Fed.  Rep.,  290;  Young  v.  Kosembnum,  3Vl  Cal.,  W«. ) 

Complaint  is  made  as  to  the  amount  adjudged  some  of  the  appellees,  but 
no  issue  was  made  by  the  pleadings  as  to  the  amount  of  the  debts,  or  as  to- 
Whether  they  were  created  before  August  10,  18VW.     It  was  incumbent  on  ap*- 
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pellant  to  answer  the  petition  filed  by  the  creditors  and  raise  an  issue  on 
this  question  if  he  desired  to  make  the  point.  It  can  not  be  raised  by  mere 
ezcieption  to  the  commissioner's  report  when  the  allegations  of  the  petition 
stood  admitted.  But  as  to  the  appellees,  Frank  Reccius  and  Borgwardt  & 
Ernst,  a  different  question  is  raised.  They  did  not  sue  within  two.  years. 
They  filed  their  claims  before  the  commissioner  after  the  expiration  of  the 
two  years  from  the  time  of  the  assignment.  It  is  true  Pettet  sued  for 
himself  and  all  other  creditors,  or  rather  asked  that  he  should  be  allowed  to 
do  so;  but  the  court  made  no  order  allowing  this  within  the  two  years. 
Besides,  we  do  not  see  that  any  question  of  general  or  common  interest  was 
pr^^sented,  or  that  the  creditors  were  so  numerous  that  they  could  not  have 
been  brought  before  the  court  within  a  reasonable  time.  The  liability  of 
the  stockholder  to  each  creditor  was  several.  No  creditor  had  any  interest 
in  the  liability  of  the  stockholder  to  any  other  creditor.  His  only  interest 
in  the  action  was  to  obtain  a  personal  judgment  in  favor  of  himself  for  his 
own  debt 

The  judgments  in  favor  of  Frank  Reccius  and  Borgwardt  &  Ernest  are 
reversed.    The  judgments  in  favor  of  the  other  appellees  are  affirmed. 


DUKER,  &c.  V.  BARBER  ASPHALT  PAVING  CO. 

(Filed  June  3,  1903— Not  to  be  reported. ) 

Street  improvements—In  this  action  to  enforce  a  lien  under  an  apportion-  ' 
ment  warrant  for  paving  a  street  with  asphalt  against  property  belonging 
to  appellants,  they  urge  as  objections  to  the  enforcement  of  said  lien  that  the 
assessment  is  so  exhorbitant  as  to  amount  to  spoliation;  that  the  lands  are 
not  subject  to  the  assessment  as  they  are  agricultural  lands ;  and,  further, 
that  as  appellant  owns  only  a  life  estate  in  the  land  the  amount  for  which 
her  interest  should  be  assessed  ciin  not  be  ascertained.  Held— That  the 
judgment  of  the  council  as  to  the  kind  of  improvement  adopted  and  bene- 
fits to  be  derived  therefrom  is  generally  conclusive,  and  the  courts  will  not 
attempt  to  interfere  with  their  discretion  unless  the  assessment  is  so  great 
as  GO  amount  to  six)liation,  which  is  not  shown  in  this  case.  It  is  no  objec- 
tion to  the  as^ssment  that  the  lands  are  used  for  agricultural  purposes. 
The  question  as  to  appellant's  interest  in  s*iid  land  being  only  a  life  estate, 
presents  no  objection  to  this  proceeding  as  the  lien  is  against  the  land 
alone. 

Lane  &  Harrison  for  api)ellants. 

F.  W.  Morancy  and  Wm.  Furlong  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  3Ist  day  of  August,  1899,  the  mayor  of  the  city  of  I^ouisville  ap- 
proved an  ordinance  theretofore  passed  by  the  general  council  of  the  city  for 
paving  with  asphalt  the  carriage  way  of  Baxter  avenue  from  the  center  of 
Melrose  avenue  to  the  city  boundary  line.  Pursuant  to  sx)eciflcations  pre- 
viously drawn  by  the  board  of  public  works  of  the  city  of  Jjouisville  a  con- 
tract was  made  with  the  Barber  Asphalt  Paving  Co.  for  the  construction  of 
the  street  under  the  ordinance  on  the  9t5th  of  October,  1899.    The  company 
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compiled  with  its  contract,  the  work  was  examined  and  accepted  by  the 
city,  and  the  cost  of  the  improvement  was  chargeti  to  the  property  front in§r 
the  improvement,  running  back  to  a  depth  of  193  toet,  and  apportionment 
warrants  issued  therefor.  Two  of  these  warrants,  for  t3,lH1.23  and  9201.32, 
respectively,  were  charged  to  lots  in  the  possession  of  the  appellant.  I?osiiia 
Duker,  and  she  having  declined  to  pay  them,  the  company  institiiteci  this 
suit  to  enforce  their  statutory  lien  against  the  property.  In  addition  to  the 
usual  defenses  relied  on  in  proceedings  of  this  character  as  to  the  regularity 
of  the  x^assage  of  the  oitlinance,  the  letting  of  the  contract,  etc.,  the  defend- 
ant pleads,  first,  that  the  lands  cjin  not  be  constitutionally  subjected  to  the 
assessment  against  them  because  they  are  used  for  purely  agricultural  pur- 
poses, and  receive  no  substantial  Ix^neflt  from  the  impix)vement ;  second, 
that  she  only  owns  a  life  estate  in  the  land,  and  is  unable  to  ascertain  or 
determine  the  amount  of  the  apportionment  warrants  for  which  her  life  es- 
tate is  liable;  third,  that  the  assessment  against  her  property  is  so  exorbi- 
tant as  to  amount  to  spoliation,  and  if  enforced  will  deprive  her  of  her  prop- 
erty altogether. 

It  appears  from  the  testimony  that  the  charge  against  appellant's  property 
for  the  improvement  is  slightly  in  excess  of  15  per  front  foot,  while  the 
testimony  conduces  to  show  that  its  salable  value  is  certainly  not  less  than 
$10  per  front  foot,  if  subdivided  into  building  lots  running  back  a  depth  of 
193  feet.  In  considering  a  similar  question  as  to  spoliation,  in  the  recent 
case  of  the  City  of  Louisville  v.  Bitzer  and  Bitzer  v.  Fulton's  Ass'ee,  24 
Ky.  Law  Rep.,  2(H,  this  court  said:  "The  rule  is  that  while  these  assess- 
ments rest  upon  the  basis  of  lieneflts,  or  presumed  benefits,  to  the  property 
assessed,  it  is  not  essential  to  their  validity  that  actual  enhancement  in 
value  or  other  benefits  to  each  owner  should  be  shown,  the  judgment  of  the 
city  council  being  conclusive  as  to  the  propriety  of  the  improvement.  On 
the  other  hand,  it  is  held  that  when,  owing  to  the  extraordinary  facts,  the 
presumption  on  which  the  rule  rests  does  not  apply,  and  to  force  the  owner 
to  make  the  improvement  is  to  confiscate  his  property  without  comiieDaa- 
tion,  this  is  spoliation,  and  will  not  be  enforced.  In  other  words,  the  judg- 
ment of  the  legislative  municipal  authorities  is  held  conclusive  in  all  cases 
of  doubt  as  to  these  matters,  but  where  the  total  value  of  the  property  taxed 
after  the  Improvement  is  made  is  less  or  no  more  than  the  cost  of  the  im- 
provement, there  is  no  room  for  difference  of  opinion,  that  to  enforce  the 
lien  is  to  take  from  the  owner  his  property  without  compensation.  In  no 
case  decided  by  this  court  has  this  been  approved,  and  while  we  are  unwill- 
ing to  extend  the  rule,  it  has  been  so  often  laid  down  that  it  can  not  now  be 
departed  from.  It  may  be  objected  that  logically  the  rule  should  be  to  re- 
ject all  assessments  in  excess  of  the  benefits  received  by  the  property  owners, 
and  not  to  confine  its  operation  to  cases  where  the  assessment  equals  the 
value  of  the  property  when  improved.  But  in  every  system  of  taxation  ex- 
act equality  of  benefits  among  those  taxed  is  never  attainable. " 

Tested  by  this  rule,  the  proof  in  this  case  fails  to  show  a  case  of  spoliation, 
and  the  fact  that  land  within  the  city  limits  is  altogether  used  for  agricul- 
tural purposes  does  not  exempt  it  from  local  assessments  for  street  improve- 
ments. In  Smith  on  Municipal  Corporations,  section  128(),  the  rule  is  thus 
stated:  "Property  within  the  limits  of  a  city  which  is  unplatted  is  liable  to 
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special  asgessment  for  local  improvements,  as  if  laid  off  in  1)locks  and  lots; 
and  for  farming  lands  within  the  limits  of  a  town  are  subject  to  taxation  by 
the  town  authorities,  and  it  is  not  essential  that  they  receive  l)eneflts  and 
protection.  Urban  property  may  be  assessed  f<ir  local  impi-ovement  thouRh 
not  diA'ided*  into  lots,  and  though  use<l  for  farm  purposes,  if  the  surround- 
in^  property  is  urban  property.  It  is  sometimes  diflScult  to  determine 
whether  the  property  is  city  property  and  liable  for  local  improvements,  or 
whether  it  is  rural  and  not  subject  to  assessment.  But  no  hard  and  fast 
rule  on  the  subject  am  be  laid  down  It  necessarily  depends  on  the  special 
circumstances  of  the  case.  " 

This  rule  was  approved  in  the  recent  case  of  the  Barber  Asphalt  Co.  v. 
Garr,  &c.,  24  Ky.  Ijiw  Rep.,  22JM.  And  whilst  we  may  well  doubt  the 
necvssity  for  substitutinjj  a  Barber  asphalt  pavement  for  a  macadam  turn- 
pike road  upon  the  remote  outskirts  of  a  city  like  Ijouisville,  under  the  law 
this  matt-er  has  l->een  left  to  the  sound  discretion  of  the  municipal  author- 
ities, and  the  courts,  except  in  case  of  spoliation,  are  powerless  to  afford 
ivlief. 

Appellant's  remaining  contention,  that  she  is  unable  to  determine  the 
amount  with  which  her  life  estate  in  the  property  should  be  charged,  pre- 
sents a  vexatious  and  troublesome  question.  But  when  we  remember  that 
the  lien  of  the  company  for  street  improvement  is  against  the  land  itself, 
and  not  against  the  owners,  it  necessarily  follows  that  if  the  land  is  sub- 
jected the  complete  fee-simple  title  shoiild  be  sold.  As  between  the  life  ten- 
ant and  the  remaindennen  this  question  must  be  determined  in  accordance 
with  the  values  of  their  respective  interests  in  the  land.  But  the  lien  holder 
i.^  entitled  to  have  his  lien  enforced  against  the  entire  lot,  althoiigh  it  may 
ppsult  in  this  case  in  depriving  the  owners  of  a  large  part  of  their  property 
without  their  consent,  and  without  having  received  any  substantial  pecuni- 
ary advantage  from  the  improvement,  which  they  are  by  the  law  compelled 
to  answer  for. 

Judgment  afflmied. 


TRAVELERS  INSURANCE  CO.  v.  DU^ALL. 

(Filed  June  3,  1908— Not  to  be  reported.) 

Insurance— Instructions— Appellant  issued  to  appellee,  a  deputy  sheriff  of 
Owen  county,  a  i)ollcy  of  insurance,  by  which  it  agreed  to  indemnify  him  in 
the  sum  of  $10  a  week  for  a  period  of  not  more  than  twenty-six  weeks  dur- 
ing which  he  should.  Independently  of  all  other  causes^  be  continuously  and 
wholly  disabled  and  prevented  by  diabetes  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupation.  This  action  was  brought  to 
recover  for  disability  from  said  cause  for  twenty -six  weeks.  On  the  trial 
the  oourl  gave  an  instruction  which  authorized  the  jury  to  find  for  plaintiff 
if  they  believed  from  the  evidence  that  he  was  for  twenty- six  weeks  wholly 
i^nd  oontinuously  prevented  by  diabetes  from  transacting  his  business,  and  a 
verdict  resulted  in  favor  of  plaintiff.  On  appeal  it  is  urged  that  the  court 
^ired  to  the  prejudice  of  appellant  in  refusing  to  add  after  the  word  *' dia- 
betes" the  words  "independently  of  all  other  causes. "  Held— That  the  omis- 
sion of  said  words  was  not  prejudicial. 

Moody  &  Bourne  for  appellant. 
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Lindsay  &  Botts  for  appellee. 
Apx)eal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobaon. 

Appellant  issued  to  appellee,  a  deputy  sheriff  of  Owen  county,  a  policy  of 
insurance  by  which  it  agreed  to  indemnify  him  in  the  sum  of  110  a  week  for 
a  period  of  not  more  than  twenty -six  weeks,  during  which  he  should  **  in- 
dependently of  all  other  causes  be  continuously  and  wholly  disabled  and 
prevented  by  ♦  *  *  diabetes  ♦  *  ♦  from  transacting  any  and  every  kind 
of  business  pertaining  to  his  occupation. ' '  He  filed  this  suit  to  recover  on 
the  policy,  alleging  disability  for  twenty-six  weeks  by  reason  of  diabetes. 
It  is  unnecessary  to  determine  now  whether  the  petition  was  su£Scient,  as 
the  defect,  if  any,  was  cured  by  the  answer,  w^hich  set  out  the  terms  of  the 
policy,  and  pleaded  that  his  disability,  if  it  existed,  was  not  caused  by  dia- 
betes independently  of  all  other  ctiuses.  The  proof  was  very  oonflictingp. 
At  the  first  trial  the  jury  disagreed,  but  at  the  second  trial  they  found  a 
verdict  for  the  plaintiff.  The  evidence  was  sufiQcient  to  warrant  the  sub- 
mission of  the  case  to  the  jury,  and  their  verdict  is  not  so  against  the  evi- 
dence as  to  justify  us  in  disturbing  it  on  that  ground.  The  main  ground 
relied  on  for  reversal  is  the  action  of  the  court  in  giving  and  refusing  in- 
structions. The  instruction  given  by  the  court  is  as  follows:  "The  court 
instructs  the  jury  that  if  they  shall  believe  from  all  the  evidence  in  this  case 
that  the  plaintiff,  Alford  Cobb  Duvall,  was  at  any  time  from  the  1st  day  of 
May,  1V)01,  to  the  31st  day  of  October,  1901,  continuously  and  wholly  disabled 
and  prevented  by  diabetes  from  transacting  the  business  x^oi^ining  to  his 
usual  occupation,  you  will  find  for  the  plaintiff  at  the  rate  of  |10  i)er  week 
for  such  time  as  you  shall,  from  the  evidence,  believe  he  was  continuously 
and  wholly  disabled  and  prevented  by  diabetes  from  transacting  the  business 
pertaining  to  his  occupation,  not  exceeding  in  all  twenty-six  weeks  in  time 
and  I2H0  in  amount. ' ' 

The  defendant  asked  this  instruction,  which  was  refused:  "Although  the 
jury  may  believe  from  the  eviilence  that  the  plaintiff  was  sick  and  wholly 
prevented  from  transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation  as  deputy  sheriff  from  May  1  to  October  81,  1901,  or  during  any 
part  of  siiid  time,  yet  unless  they  further  believe  from  the  evidence  that  said 
disability  was  caused  by  diabetes,  independent  of  all  other  causes,  they 
should  find  for  the  defendant." 

The  complaint  is  that  the  instruction  of  the  court  is  enn)neous,  in  that  it 
omitted  the  woi*ds  "i^ideix^ndently  of  all  other  cjuises''  after  the  word  "dia- 
betes." But  it  will  be  observed  that  by  the  instruction  of  the  court  the  jury 
wei-e  only  authorized  to  find  for  the  plaintiff  for  such  time  as  they  believed 
from  the  evidence  "he  was  continuously  and  wholly  distibled  and  prevented 
by  dial)etes  from  transficting  the  biiKiness  pertaining  to  his  occupation.'^ 
Under  this  instruction  the  jury  could  not  have  found  for  the  plaintiff  for 
any  disaljility  not  resulting  from  dial)etes,  and  this  seems  to  be  the  proper 
CDnstniction  of  the  policy.  If  the  plaintiff  had  wmie  other  malady  besides 
diabetes,  he  would  l)e  entitled  to  recover  on  the  policy,  if  the  diabetes  dis- 
abled him  from  transacting  the  business  pertaining  to  his  occup*ition,  with- 
out regiird  to  his  other  malady.     In  other  words,  if  he  had  both  diabetes  and 
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prostititis,  either  of  whioh  was  sufflcieDt  to  disable  him  entirely  from  trans- 
noting  his  business,  the  fact  that  he  had  prostititls,  as  well  as  diabetes, 
would  not  prevent  his  recovering  upon  his  policy  if  the  diabetes  diaabled 
him  from  following  his  calling.  The  meaning  of  the  policy  is  that  he  can 
not  recover  unless  the  diabetes,  by  itself  and  without  reference  to  the  other 
diseaae,  disabled  him;  but  if  he  was  thus  disabled  the  fact  that  he  labored 
also  under  some  other  disability  would  not  impair  his  right  of  action.  A 
policy  of  insurance  is  construed  more  strongly  against  the  company,  and 
under  this  rule  the  words  "independently  of  all  other  causes"  can  not  be 
allowed  to  control  the  other  words  of  the  clause  giving  a  right  of  indemnity 
for  disability  caused  by  diabetes. 
Judgment  affirmed. 


ELLIOTT,  &c.  V.  HAUN,  &c. 

(Filed  June  3,  190<J~Not  to  be  reported. ) 

Title— Statute  of  limitation— In  this  action  involving  a  conflict  of  title- 
to  land  between  appellants  and  appellees,  the  proof  showing  that  appelleea 
and  those  under  whom  they  claimed  had  been  in  adverse  possession  for  more 
than  thirty  years,  their  title  was  properly  adjudged  the  better.  Besides,  ap- 
pellant's contention  having  been  previously  adjudged  against  her,  she  is. 
bound  thereby. 

W.  R.  Black  for  appellants. 

B.  B.  Goldeji  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Mary  Klliott,  brought  this  suit  against  the  appellees  in  the 
Knox  Circuit  Court  on  the  15th  day  of  August,  1891,  claiming  to  be  the 
owner  and  in  possession  of  the  boundary  of  twenty- eight  and  one- half  acres 
of  land  lying  on  the  waters  of  the  Cumberland  river,  in  Knox  county,  from 
which  she  alleged  the  defendants  had  cut  and  removed  a  great  number  of 
valuable  chestnut  trees,  and  laid  her  damages  therefor  at  1800.  The  defend- 
ant, in  his  answer,  denied  plaintiff's  alleged  ownership  of  the  land  from 
whioh  the  trees  were  alleged  to  have  lieen  cut,  or  that  they  had  cut  any  tim- 
ber from  any  land  belonging  to  the  plaintiff.  He  further  alleges  that  he  is 
the  owner  of  the  land  in  controversy  and  held  title  thereto  by  deed  from 
Rich  Adams,  bearing  date  of  February,  1884,  and  plead  that  he  and  thosse 
under  whom  he  claims  have  continually  occupied  the  land  set  out,  claimod 
and  described  In  plaintiff's  petition,  for  more  than  thirty  years  last  past^ 
and  relies  upon  the  statute  of  limitation  In  bar  of  plaintiff's  petition. 

The  pleadings  were  made  up  and  a  great  deal  of  proof  taken,  and  the  case 
finally  submitted  for  judgment  at  the  January  term,  1902,  of  the  Knox  Cir- 
cuit Court,  when  it  was  adjudged  that  plaintiff's  petition  should  be  dis- 
missed, and  she  has  appealed.  It  appears  from  the  record  that  Acel  Elliott^ 
the  father  of  the  appellant,  Henry  Elliott,  prior  to  his  death  In  1850,  was 
the  owner  and  in  possession  of  a  tract  of  465  acres  of  land  on  the  Cumlx^r- 
land  river,  in  Knox  county,  Kentucky,  which  embraced  the  twenty-eight 
and  one- half  acres  from  which  it  is  alleged  the  trees  sued  for  in  this  action 
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were  cut;  and  that  soon  after  his  death  this  tract  of  land  was  sold  to  satisfy 
a  judgment  recovered  against  his  executors  by  G.  M.  and  Rich  Adams.  At 
this  sale  the  appellant,  Henry  Elliott,  and  his  brother-in-law,  Fisher, 
became  the  purchasers,  and  divided  the  land  between  them.  In  the  division 
there  was  allotted  to  Fisher  240  acres  of  laud,  and  to  Henry  Elliott  215.  The 
215  acres  allotted  to  Henry  embraced  the  twenty -eight  and  one-half  acres 
claimed  by  Mary  Elliott,  and  is  identical  with  the  btuindary  now  claimed  by 
the  appellee,  Haun. 

At  the  August  term,  1874,  of  the  Knox  Circuit  Court  a  judgment  was  en- 
tered in  the  case  of  Richard  Adams  against  Henry  Elliott,  and  Henry  Elliott 
and  wife  against  Richard  Adams,  decreeing  a  siile  of  this  same  tract  of  215 
acres  of  land,  which  had  been  allotted  to  Henry  Elliott  in  the  division  made 
with  Edward  Fisher  to  satisfy  a  judgment  in  favor  of  Adams  against  Henry 
Elliott.  During  this  suit  the  appellant,  Mary  Elliott,  filed  her  petition  to 
be  made  a  party,  in  which  she  set  out  the  proceedings  in  the  case  of  G.  M. 
«nd  R.  Adams  v.  Acel  Elliott's  Adm'r,  the  sale  of  the  415  acres  of  land  to 
satisfy  the  judgment  rendered  in  that  action  in  favor  of  the  Adams:  its  pur- 
chase by  her  husband  and  his  brother-in  law,  and  alleged  that  her  father, 
James  Fermillion,  had  furnished  the  money  to  pay  for  the  land  allotted  to 
Henry  Elliott  under  an  agreement  that  the  title  therefor  was  to  be  made  to 
her  and  her  children,  and  denied  the  right  of  Adams  to  subject  this  land  to 
the  payment  of  Henry  Elliott's  debt.  Her  claim  seems  to  have  been  thor- 
oughly litigated  in  that  proceeding,  and  the  decision  was  adverse  to  her  con- 
tention. 

Adams  boiight  the  215  acres  of  land  at  the  sale  rendered  pursuant  to  the 
Judgment  in  that  proceeding,  and  the  possession  was  volimtarily  surren- 
dered to  him  on  the  28th  of  March,  1877,  by  the  plaintiffs,  as  appears  from 
their  written  agreement,  attested  by  John  Lay,  filed  in  this  proceeding.  The 
Elliotts  subsequently  occupied  the  premises  for  several  years  as  Adams'  ten- 
ant. Adams  subsequently  sold  the  property  to  the  appellee,  Haun,  and  he 
has  continued  to  live  upon  it  until  this  suit  was  instituted.  The  evidence 
establishes  an  adverse  holding  of  this  land  by  the  appellee  and  those  under 
whom  he  claimed  for  more  than  thirty  years.  In  1874  Mary  Elliott  acquired 
title  to  the  adjacent  tract  from  one  Taulbee,  the  calls  of  which  seem  to 
•conflict  with  the  boundary  of  215  acres,  and  this  interference  is  made  the 
basis  of  appellant's  contention  that  she  owns  the  twenty-eight  and  one-half 
•acres  in  controversy.  It  is  clear  from  the  evidence  that  plaintiffs,  Maiy  and 
Henry  Elliott,  when  they  were  In  possession  of  the  215  acre  tract,  claimed  to 
the  same  lines  and  corners  as  now  claimed  by  the  defendant,  Haun,  and  ap- 
pellant's claim  to  this  property  having  been  once  litigated  and  determined 
against  her  contention,  her  claim  that  the  boundaries  are  not  located  where 
«he  claimed  them  to  have  been  in  the  former  suit  can  not  prevail.  In  our 
opinion  the  trial  court  properly  adjudged  in  favor  of  defendant's  title,  both 
on  the  merits  of  the  case  and  under  the  plea  of  limitation. 

Judgment  affirmed. 
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LOGSDON  V.  WESTERN  BRICK  CO. 

(Filed  June  3,  1903— Not  to  he  reported. ) 

N^llgenoe— Instructions—Pleadings— In  this  action  to  recover  damages  of 
appellant  for  personal  injuries  caused  by  a  bank  falling  on  hlin  while  eni> 
ployed  by  appellee  in  shoveling  sand,  appellant  alleged  that  the  injury  re- 
salted  from  the  acts  of  appellee's  servants  in  picking  and  digging  into  the 
hank,  and  the  court  properly  instructed  the  jury  on  this  issue,  which  decided 
in  favor  of  api>ellee.  On  appeal  appellant  complains  that  the  court  improp- 
erly refused  to  instruct  the  jury  that  it  was  the  duty  of  appellee  to  furnish 
ItB  servant  a  reasonably  safe  place  to  work,  and  if  the  place  was  dangerous, 
and  it  was  known  to  the  master,  or  ought  to  have  been  known  by  him  and 
was  unknown  to  the  servant,  the  master  was  liable.  Held— That  said  In- 
struction was  properly  refused  as  issue  was  not  made  on  such  x)oint  by  the- 
pleadings. 

J.  D.  Reed  and  W.  W.  Thum  for  appellant. 

O'Neal  Sc  O'Neal  and  Forcht  &  Field  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division.  No.  2. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  sued  appellee  to  recover  for  personal  injuries  received  in  its  ser- 
vice. The  testimony  tended  to  show  that  he  was  employed  in  appellee's, 
brickyard,  and  was  directed  by  the  foreman  to  go  to  another  part  of  the  yard 
than  that  in  which  he  was  at  work  and  assist  in  shoveling  some  dirt  in  cars. 
While  he  was  thus  engaged  near  a  high  bank  it  caved  in  on  him,  inflicting 
serious  injuries.  The  proof  was  conflicting  as  to  the  aiuse  of  the  caving  in 
of  the  bank.  The  jury  found  for  the  defendant.  The  chief  complaint  (m 
the  appeal  relates  to  the  instructions  given  by  the  court,  which,  so  far  as 
material,  were  as  follows:  '*The  court  instructs  the  jury  that  if  they  shall 
believe  from  the  evidence  that  while  the  plaintiff  was  at  work  In  the  pit  in 
the  evidence  mentioned,  the  defendant's  agents  or  servants  superior  to  the 
plaintiff  in  its  service,  by  or  through  their  gross  negligence,  caused  a  portion 
of  the  clay  bank  in  the  evidence  referred  to  to  fall  upon  him,  and  that  the 
plaintiff  thereby  sustained  the  injuries  by  him  alleged,  then  the  hiw  is  for 
the  plaintiff,  and  the  jury  should  so  find,  unless  the  jury  shall  Ix^lieve  from 
the  evidence  that  the  plaintiff,  by  negligence  on  his  part,  so  far  contributed 
to  his  injuiy  that  but  for  such  negligence  he  would  not  have  been  injured, 
in  which  latter  event  the  law  is  for  the  defendant,  and  the  jury  sliould  so 
find." 

It  is  complained  thjit  the  instruction  should  have  been  that  it  was  the  duty 
of  the  master  to  furnish  a  safe  place  for  the  sei-vant  to  work,  and  if  the  place 
was  dangerous,  and  this  was  known  to  the  mast-er,  (ir  ought  to  have  been 
known  to  it,  and  was  unknown  to  the  servant,  and  by  reason  of  this  he  was 
hurt,  he  could  recover.  (Ashland  Coal  and  Iron  Co.  v,  Wallace,  20  Ky.  Law 
Rep.,  853;  Van  Dyke  v.  Memphis,  &c.,  Co.,  24  Ky.  Law  Rep.,  1283.)  There 
was  evidence  that  the  bank  was  in  a  dangerous  condition  from  the  fact  that 
it  had  been  dug  under  and  wooden  gluts  had  been  driven  in  above  to  separate 
this  part  of  the  clay  from  that  back  of  it.  It  was  also  in  evidence  that  just 
before  the  fall  of  the  clay  a  servant  of  the  defendant  was  prying  at  it  with  a 
crowbar,  and  it  might  be  inferred  from  the  proof  that  this  caused  it  to  fall. 
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The  issue  submitted  to  the  jury  by  the  instructions  must  be  made  in  the 
pleadings.    The  instruction  given  by  the  court  followed  the  plaintiff's  peti- 
tion, which,  omitting  formal  parts,  was  as  follows:  "Plaintiff  says  that  on 
the  —  day  of  April,  1901,  he  was  hired  by  the  defendant,  and  entered  into  its 
employ,  and  was  employed  by  it  and  put  by  said  defendant  to  work  shovel- 
ing and  throwing  out  dirt  or  clay  from  its  pit  or  clay  bank  on  its  premises 
at  or  near  Thirty-flrst  and  Alford  streets  in  the  city  of  Loiiisville,  Ky. ;  that 
while  he  was  so  at  work  for  the  defendant,  on  the  Sth  day  of  April  of  said 
year,  and  under  its  directions  and  orders,  working  in  said  pit  or  clay  bank, 
that  the  wall  or  side  of  said  pit  or  clay  bank  caved  in  and  overwhelmed, 
<jovered  and  buried  this  plaintiff,  through  and  by  reason  of  the  gross  negli- 
gence and  carelessness  of  the  defendant,  and  without  any  fault  on  plaintiff's 
part,  and  caused  him  great  injuries  and  suffering,  by  severely  wrenching 
and  spraining  his  right  hip  and  back  and  otherwise  injuring  him  internally. 
Plaintiff  says  that  the  caving  in  of  said  wall  or  side  of  said  pit  or  clay  bank 
at  said  time,  by  which  he  was  so  injured  and  damtiged,  was  due  to  no  fault 
or  negligence  on  his  part,  but  was  wholly  caused  by  and  due  to  the  gross 
negligence,  carelessness  and  recklessness  of  defendant;   that  while  he  was 
below  in  the  said  pit,  working  as  directed  by  the  defendant,  shoveling  and 
throwing  out  said  clay  or  dirt,  without  any  warning  to  this  plaintiff,  who 
had  had  very  little  experience  in  such  employment,  the  defendant  had  the 
ground  above  him  picked  and  dug  into  and  loosened  without  notifying  the 
plaintiff  of  his  danger,  or  that  there  was  any  danger  while  so  working  in 
the  said  pit  below,  and  the  said  picking,  digging,  loosening  and  jarring  by 
defendant  of  said  ground  above  where  plaintiff  was  working   caused  It  to 
<5ave  in  and  overwhelm  and  bury  and  injure  plaintiff,  as  hereinbefore  stated, 
causing  him  great  anguish  of  mind  and  injuries  and  suffering  of  body.  *' 

It  will  be  observed  that  the  charge  in  the  petition  was  that  while  the 
plaintiff  was  below  working  in  the  pit  the  defendant  had  the  ground  above 
him  picked  into  without  notifying  him  of  the  danger,  and  this  picking  and 
jarring  of  the  ground  by  the  defendant  caused  it  to  cave  in  and  fall  upon 
the  plaintiff.  It  was  not  charged  that  the  defendant  placed  him  in  a  dan- 
gerous place  to  work,  knowing  the  danger  or  having  reason  to  know  it,  but 
that  the  defendant,  while  he  was  at  work,  picked  into  the  ground  above 
him,  without  warning  to  him,  and  caused  it  to  fall  on  him.  The  instruo- 
tlon  of  the  court  aptly  submitted  this  issue  to  the  jury.  If  the  ground  was 
picked  into  and  thus  caused  to  tall  while  plaintiff  was  at  work  beneath,  the 
defendant  would  not  be  responsible  unless  this  was  done  by  some  person 
who,  as  between  it  and  the  plaintiff,  represented  it.  The  rule  is  well  settled 
that  where  death  does  not  ensue  there  can  be  no  recovery  by  an  injured  ser- 
vant for  the  negligence  of  a  superior  servant  engaged  with  him  in  the  work, 
unless  the  negligence  is  gross.  The  instructions  of  the  court  conform  to 
this  rule,  and  the  only  issue  made  by  the  pleadings  being  aptly  submitted 
to  the  jury  by  the  instruction,  we  are  unable  to  see  that  appellant  has  any 
substantial  ground  of  complaint.  Besides,  we  do  not  think  the  use  of  the 
word  gross  in  defining  negligence  in  the  instruction  could  have  been  preju- 
dicial under  the  facts  of  this  case,  for  the  reason  that  it  would  have  been  the 
grossest  negligence  to  put  a  man  to  work  under  a  high  bank  and  then  pry 
it  off  on  him.  The  verdict  of  the  jury  for  the  defendant  must,  therefore, 
have  been  a  finding  against  the  plaintiff  on  his  version  of  the  transaction. 
Judgment  afflrmed. 
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MAXWELL'S  TRUSTEE  v.  ENGLAND. 

(FiledJuneS.  1908.) 

Commissiouers — Final  orders— This  was  a  motion  against  appellee  as  oom- 
Tnissloner,  requiring  him  to  pay  over  to  appellant  a  fund  in  obedience  to  a 
Judgment  of  the  court.  In  his  response  he  alleged  that  it  was  his  duty  to 
hold  the  fund  and  pay  to  appellant  the  Interest  semiannually.  A  demurrer 
to  this  response  was  sustained.  On  appeal  it  is  insisted  that  the  order  sus- 
taining the  demurrer  to  the  response  was  not  a  final  order.  Held— That 
overmlinK  Said  demurrer  was  in  effect  a  final  order,  and  this  court  has 
jurisdiction  to  determine  the  question  on  its  merits.  The  entry  of  the  order 
^iirecting  the  payment  of  the  money  to  appellant,  as  trustee,  was  binding 
on  appellant  and  appellee  until  reversed,  modified  or  changed. 

Thompson  &  .Spalding  for  appellant. 

E-  L.  England  for  appellee.  * 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

At  the  January  term,  1900,  of  the  Marlon  Circuit  Court,  a  judgment  was 
•entered  in  the  equity  suit  of  Cora  Maxwell  v.  Mrs.  J.  Ann  Hood,  &c.,  ap- 
pointing the  appellant,  J.  M.  Knott,  trustee  of  a  fund  of  $1,000,  devised  by 
£lizabeth  Chandler  to  Cora  Maxwell,  for  and  during  her  natural  life,  and  at 
her  death  to  Mrs.  Hood  and  Joseph  E.  Shelby  equally,  which  was  at  that 
time  in  the  hands  of  the  appellee,  E.  L.  England,  as  master  commissioner 
of  the  court,  the  fund  having  arisen  from  the  sale  of  real  property  belonging 
to  the  estate  of  Elizabeth  Chandler,  sold  under  judgment  of  the  court  in  the 
settlement  of  her  estate,  and  the  appellee  was  directed  by  the  judgment  to 
pay  the  $1,000  to  apjiellant  after  his  qualification  as  trustee.  The  appellant, 
Knott,  accepted  the  appointment,  executed  the  bond  in  conformity  with  the 
judgment  and  duly  qualified  as  trustee,  and  thereafter  demanded  of  the 
appellee,  England,  that  he  should  pay  over  to  him,  as  trustee  for  Cora  Max- 
well, the  $1,000,  as  directed  by  the  judgment.  This  appellee  refused  to  do, 
and  subsequently  appellant  moved  the  court  to  grant  a  rule  against  appellee 
to  show  cause  why  he  should  not  be  compelled  to  comply  with  the  judgment 
and  pay  over  the  money. 

Cora  Maxwell,  by  attorney,  objected  to  the  rule,  and  appellee,  £.  L.  Eng- 
land filed  the  following  response  to  the  motion  for  a  rule:  He  says  that  *'at 
the  Januaiy  term,  1900,  of  this  court  a  judgment  was  entered  in  favor  of 
plaintiff  for  $1,000  to  be  held  in  trust;  that  thereafter  a  supersedeas  bond 
was  executed  superseding  all  of  said  judgment  except  the  $1,000,  and  that 
said  judgment  directed  the  said  sum  to  be  paid  to  the  trustee,  and  imme- 
diately this  resi>ondent  made  arrangement  to  pay  said  sum  to  said  Knott, 
when  the  attorney  for  the  plaintiff  in  whose  favor  the  judgment  was  ren- 
dered, and  by  whom  it  was  controlled,  ordered  and  directed  this  respondent, 
in  most  emphatic  terms,  not  to  pay  over  the  said  sum  to  said  Knott,  but  to 
hold  same  and  pa;^  the  interest  to  the  plaintiff  semi-annually.  The  respond- 
ent says  that  Cora  Maxwell  is  over  fourteen  years  old  and  is  married.  This 
n*j!pondent  has  at  various  times  loaned  out  to  good  and  solvent  parties  vari- 
ous portions  of  said  sum,  and  it  is  now  bearing  interest.     Wherefore,  said 
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respondent  asked  for  the  advice  and  direction  of  the  court,  and  that  the  rule 
be  discharged." 

The  appellant,  Knott,  filed  a  general  demurrer  to  the  response  of  appellee 
on  the  ground  that  it  did  not  state  facts  to  support  a  defense  to  the  rule. 
Upon  the  trial  of  this  motion  the  court  held  the  response  of  the  appellee 
sufficient,  and  refused  to  require  him  to  pay  over  the  money  to  appellant  in 
conformity  with  the  judgment,  and  Knott  has  appealed  and  discharged  the 
rule.  The  first  point  relied  on  by  appellee  is  that  the  judgment  of  the  trial 
court  upon  the  demurrer  is  not  a  final  order.  In  the  Ency.  of  Pleading  and 
Practice,  vohime  2,  page  73,  a  final  order  is  defined  as  an  ^'adjudication 
made  upon  a  motion  or  other  application,  completely  disposing  of  the 
subject-matter  and  the  rights  of  the  parties." 

In  Nelson  v.  Brown,  59,Vermont,  60L,  it  was  said:  "A  final  order  is  one 
that  disposes  of  the  merits  of  the  cause ;  that  settles  the  rights  of  the  parties 
under  the  issues  made  by  the  pleadings.  * ' 

In  Hovey  v.  Crane,  10  Pick.,  440,  it  was  held  that:  "Any  order  or  proceed- 
ing which  disposes  of  the  cause  and  places  the  parties  out  of  the  court  is 
final." 

The  distinction  l^etween  final  and  interlocutory  orders  and  judgment  is 
often  difficult  to  determine,  but  tested  by  the  rules  laid  down  supra,  we  are 
of  the  opinion  that  the  judgment  of  the  trial  court  overruling  the  demurrer 
to  appellee's  response  was  a  final  order,  as  it  in  effect  adjudged  that  appel- 
lant was  not  entitled  to  the  possession  of  the  trust  fund  under  the  judgment, 
and  put  him  out  of  court.  We,  therefore,  conclude  that  this  court  has  juris- 
diction to  determine  the  question  upon  its  merits.  After  the  entry  of  the 
judgment  appointing  appellant  Knott  trustee,  to  hold  the  fund  of  $1,00Q 
in  accordance  with  the  terms  and  conditions  of  the  bequest  in  the  will  of 
Elizabeth  Chandler,  and  directing  appellee  to  pay  it  over  to  him  ui)on  de- 
mand, neither  Cora  Maxwell  nor  her  attorney  had  any  legal  right  to  forbid 
appellee  from  complying  with  that  judgmtait.  It  was  binding  upon  both 
appellant  and  apj)ellte  until  reversed,  modified  or  changed  by  some  .subse- 
quent judgment  pn)perly  rendeivd.  It  f(jllows,  therefore,  that  the  trial  court 
en-ed  in  not  sustwining  the  demurrer  filed  by  appellant  to  appellee's  response 
and  in  failing  to  make  the  rule  for  the  iMiyment  of  the  money  in  accordance 
with  the  judgment  absolute. 

For  the  reasons  indicated  the  judgment  is  ivverst^d  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MIIJ^IGAX,  &c.  V.  MASDKN. 

(Filed  June  4,  1903— Not  to  Ije  reported.) 

Life  tenants- -Joint  tenants— Partition— When*  two  joint  tenants  for  life 
made  a  partition  l)etween  them  of  siiid  lands,  in  which  A.  received  sixteen 
acres,  with  impi-ovemenis  thei\H)n,  and  B.  the  remaining  twenty  acres,  and  a 
division  fence  was  built  Ixjtween  them  and  B.  erected  valuable  improvements 
on  the  land  allotted  to  him,  «iid  allotment  is  not  binding  on  the  remainder- 
man in  the  land  owned  by  A.  for  life,  as  they  should  have  proceeded  as  pro- 
vided by  statute  to  obtwin  a  partition;  but  the  commissioners  should  be 
instructed  to  set  apart  to  B.  the  portion  on  which  he  had  erected  his  im- 
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pfoTements,  regardless  of  their  value,  if  same  could  be  done  without  injury 
to  the  rights  of  parties  as  they  existed  at  the  date  of  partition  made  by  the 
life  tenants. 

C.  F.  Atkinson  for  appellants. 

Morgan  Yewell  and  Nat  W.  Halstead  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumani. 

On  the  23d  day  of  April,  1903,  the  npiHjUee,  William  Masden,  brought  this 
suit  in  the  Nelson  Circuit  Court  against  the  appellants.     He  alleged,  In  sub- 
.«^ance,  that  on  the  14th  day  of  February,  1880,  his  grandmother,  Melvina 
Milligan,  in  consideration  of  II,  conveyed  to  his  mother,  Klizal)eth  Coats,  a 
life  estate  in  an  undivided  one-half  interest  in  a  tract  of  thirty-six  acres  of 
land,  lying  in  Nelson  county,  with  remainder  in  fee  to  him;  and  that  on 
the  24th  day  of  February,  1880,  Melvina  Milligan,  in  consideration  of  11,  ci  n- 
veyed  the  remaining  one-half  undivided  Interest  In  the  same  tract  to  the  de~ 
fendant,  Jonathan  Milligan,  her  son,  for  life,  and  at  his  death  to  his  chil- 
dren; that   his  mother,  Elizjibeth  Coats,  died  on   the  —  day  of   February, 
1?*|J8,  and  that  he,  as  remainderman  in  the  deed  from  his  grandmother,  was: 
the  owner  in  fee  of  the  undivided  interest  conveyed  to  his  mother,  and  asked 
that  the  land  be  divlde<l,  and  one-half  thereof,  according  to  quantity  and 
quality,  be  allotted  to  him.     The  defendants,  in  the  third  paragraph  of  their 
answer  filed  to  the  petition  of  plaintiff,  allege  that,  on  the  loth  of  March,. 
18S1,  Elizabeth  Coats,  the  mother  of  plaintiff,  and  her  brother,  the  defend- 
ant, Jonathan  Milligan,    mutually  agreed  that  John   Johnson  and  Ir^'lne 
Miller  should  divide  the  thirty-six  acres  between  them,  and  that  they  allotted' 
by  a  survey  to  Mrs   Coats  sixteen  acres  of  the  thirty- six,  on   whleh   was 
located  the  building,  orchard,  etc. ,  and  to  Jonathan  Milligan  the  renialning- 
twenty  acres;    and  that  inmiediately  after  the  division    the  parties  put   a 
division  fence  on  the  line  between  them,    and   that  from  the  15th  ^%y  of 
March.  1881,  until  her  death,  on   the  (5th   of  February,  1003,  Mrs.  Coats  trnd. 
the  plaintiff   had   used,  occupied   and  claimed   the  sixteen  acres  of  land  so 
allotted;    and   that  the  defendant  had   taken   possession   of  the  remaining 
twenty  acres  allotted  to  him  and  had  erected  thereon  a  dwelling  house  and 
other   improvements  at  a  cost  of  $400;  that  Mrs.  Coats  had  permitted'  her 
sixteen  acres  of  land  to  waste,  and  that  It  had  greatly  depreclateil  in:  value  ; 
whilst  the  defendants,  in  adtUtlon  to  the  Improvements  spoken  of  above> 
had,  by  good  husbandry,  greatly  appreciated  the  value  of  the  twenty  acres 
allotted  to  them,  and  asked  that  the  division  agreed  to  by  the  parties  in  1881 
he  approved  and  confirmed;  but  if  same  should  l3e  disturbed,  and  any  part  of 
the  twenty  acres  allotted  to  the  defendants  be  taken,  that  they  be  adjudged 
the  value  of  the  Improvements  placed  thereon,    and   that   their  share  be 
allotted  in  such  manner  as  to  Include  his  Improvements.     The  plaintiff  filed 
a  general  demurrer  to  the  third  i)aragraph  of  the  defendant's  answer,  which 
was  sustained,  and  a  judgment  enteretl  appointing  commissioners,  who  were 
directed  to  divide  the  thirty-six  acres  of  land  equally  between  the  plaintiff 
and  defendants,  without  regard  to  the  previous  division  made  by  the  life 
ten:;nt8,  and  the  defendants  have  appealed. 
The  question  for  decision  upon  the  appeal  is,  conceding  the  division  of  the 
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thirty-six  acres  made  by  the  appellants'  life  tenants  in  1881  to  have  been  fair 
-and  equal  at  the  time  of  the  division,  is  it  binding  upon  appellee 5"  In  the 
American  and  English  Ency.  of  Law,  2d  edition,  volume  21,  page  1183,  the 
general  rule  as  to  voluntary  partitions  of  real  estate  is  stated  in  these  words : 
**  Speaking  generally,  parties,  their  privies,  in  representation  or  estat*»,  and 
persons  not  interested  in  the  property,  are  bound  by  a  voluntary  partition 
executed  by  cot^enants. " 

Judge  Story,  in  his  work  on  Equity  Jurisprudence,  says:  "Doubts  were 
formerly  entertained  whether  in  a  suit  in  equity  brought  by  or  against  a 
tenant  for  life  of  an  estate,  where  the  remainder  is  in  a  person  not  in  esse, 
a  decree  c<mld  be  made,  which  would  l>e  binding  on  the  i)ersons  in  remain- 
der. That  doubt  is  now  removed,  and  the  decree  is  held  binding  up<;n  them 
upon  the  ground  of  a  virtual  representation  of  them  by  the  tenant  for  life 
in  such  cases. ' ' 

In  volume  17  of  the  A.  &  K.  Ency.  of  Law,  1st  edition,  piige  ()(i2,  that  author 
says:  "A  valid  and  binding  agre(»ment  for  partition  can  of  course  be  made 
by  cotenants,  all  of  whom  are  competent  to  contract.  So  infants,  marrie<l 
women,  and  other  persons  under  disability,  may  usually  make  a  partition, 
and  it  will  be  upheld  for  the  reason  that  they  are  compelled  by  law  to  make 
the  partition,  and  for  the  same  rt^ason,  where  the  partition  is  actually  carried 
into  effect  formal,  defects  in  the  execution  of  the  jwirtition  agreement  will 
not  affect  its  validity.  Where  any  unfairness  was  exercised  those  not  sui 
juris  can  not  be  held,  even  though  they  may  have  performed  acts  of  owner- 
ship after  the  removal  of  their  disability. ' ' 

Our  attention  has  also  been  called  to  a  manuscript  opinion  delivered  by 
this  court,  in  the  case  of  Ford  v.  Trisler,  on  the  19th  of  September,  1874, 
which  substantially  holds  this  doctrine.  In  that  case  John  Farmer  devised 
600  acres  of  land  to  his  four  children  for  life,  with  remainder  to  their  chil- 
dren. His  stm,  J.  C.  Farmer,  and  his  sister  sold  their  portion  to  James 
Carter.  Mrs.  Ford,  another  sister,  sold  her  fourth  to  their  brother,  Leonard 
Farmer,  the  other  life  tenant.  Carter  and  Leonard  Farmer  then  agreed  on 
a  division,  Carter  getting  800  acres,  and  Leonard  Farmer  200  acres.  On  the 
death  of  J.  C.  Farmer  his  children  recovered  from  Carter  one  half  of  his 
300  acres.  Leoji'*rd  Farmer  died,  leaving  an  infant  child,  John,  and  a 
widow,  who  married  Trisler.  On  the  death  of  Mrs.  Fortl  her  children  re- 
coveretl  of  Leonard  Farmer's  widow  and  child  their  mother's  one-fourth 
interest,  together  with  their  proper  share  of  the  rent  of  the  entire  o(X)  acres 
from  the  date  of  their  mother's  death.  In  that  case  the  court  said :  ' '  The  divis- 
ion made  by  the  life  tenants  of  the  land  was  binding  upon  the  parties  to  this 
litigation,  and  the  interest  sought  to  be  subjected  could  have  lx?en  recovered 
only  out  of  the  moiety  of  the  land  held  by  Leonard  Farmer.  The  judgment 
for  rent  should  have  l)een  detennlned  by  the  rental  value  of  the  moiety  of 
the  land  in  the  possession  of  Leonard  Fanner. ' ' 

It  is  evident  from  the  authorities  quoted  supra  that  the  courts  have  been 
strongly  disposed  to  hold  partitions  of  real  esuite  made  l)y  the  life  tenants, 
if  fair  and  equal  in  every  n^spect,  as  binding  upon  the  remaindermen.  The 
interest  of  Mrs.  Coats  and  Jomithan  Milligan  in  this  tract  of  land  under  the 
deeds  was  distinct  and  fixed,  which  they  had  the  right  to  have  determined 
and  ascertaineti,  and  either  could  have  applied  to  a  court  of  equity  for  this 
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purpose,  and  it  is  hard  to  understand  why  they  might  not  voluntarily  have 
done  for  themselves  what  the  courts  would  have  done  for  them.  In  recogni- 
tion of  this  well -recognized  principle  of  equity  section  499a  of  the  Civil 
Code  was  enacted  in  1886.  But  as  the  statute  affords  a  complete  remedy  to 
life  tenanti)  desiring  a  partition  of  real  estate,  we  have  reached  the  conclu- 
sion that  since  its  enactment  its  provisions  must  be  followed  in  cases  of  this 
character ;  and  that  plaintiff  was  not  bound  by  the  voluntary  division  of  the 
thirty  six  acres  entered  into  by  his  mother  in  1881.  But  it  is  proper  for  us 
to  say  that  in  making  a  new  partition  of  the  land  the  commissioners  should 
have  been  Instniot'ed  to  allot  to  appellants  that  part  of  the  land  on  which 
ihey  had  erected  buildings  and  made  improvements,  without  taking  into 
con-sideration  the  value  of  such  improvements,  in  so  far  as  this  can  be  done 
■CMnslstently  with  an  equitable  partition  of  the  land  as  It  existeti  in  1881. 

For  ren.sons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
pn>ceedliigs  consistent  with  this  opinion. 


FORSYTHE  v.  HUPJY. 
(Filed  June  4,  1903— Not  to  be  reported. ) 

1.  Forcible  detainer— Bill  of  exceptions— On  this  appeal  from  a  judgment 
Dn  a  traverse  in  a  forcible  detainer  case,  which  resulted  in  favor  of  the  plain- 
tiff in  the  warrant,  the  appellant,  who  was  defendant,  prosecutes  this  appeal. 
The  motion  is  made  to  strike  the  bill  of  exceptions  from  the  record  because 
same  was  not  tendered  and  filed  in  time.  The  motion  for  a  new  trial  was 
made  and  overruled  on  the  last  day  of  the  term,  which  was  the  day  the  trial 
was  had.  Afterwards,  in  vacation,  and  within  sixty  days  after  the  trial, 
appi'llant  filed  the  bill  of  exceptions  in  the  clerk's  office,  and  afterwards,  at 
the  succeeding  term  of  the  court,  the  same  was  tendered  to  the  judge  in 
open  court,  who  refused  to  sign  same  on  the  ground  that  it  was  not  tendered 
to  him  In  time.  Held— That  the  bill  of  exceptions  should  be  stricken  from 
the  reoord  as  filing  the  same  in  the  clerk's  office  is  not  eijuivalent  to  tender- 
ing it  to  the  judge*,  and  no  order  was  entered  extending  the  time. 

2.  Servioe  of  warrant— The  objection  that  the  copy  of  the  warrant  served 
t)n  the  appellant  was  not  signed  by  the  magistrate  can  not  be  raised  on  ap- 
peal as  It  was  waived  on  the  trial  by  answering  without  objection. 

3.  Amendment  to  warrant— An  amendment  to  the  warrant  in  the  circuit 
«onrt,  by  making  the  description  of  the  land  more  definite,  was  properly 
allowed  under  section  134,  Civil  Code  of  Practice,  as  it  did  not  change  the 
issue  tried  before  the  magistrate. 

1  Amendment  to  verdict— An  amendment  to  the  verdict,  making  it  con- 
torm  to  the  Code,  was  properly  allowed. 

H.  Clay  White  and  O.  M.  Rogers  for  appellant. 

S.  W.  Adams  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  proceeding  of  forcible  detainer  was  instituted  by  the  appellee  against 
the  appellant  before  a  justice  of  the  peace  of  Kenton  county,  in  whose  court 
*  trial  was  had,  which  resulted  in  favor  of  appellant.  Appellee,  by  traverse, 
^n  carried  the  case  to  the  circuit  court;  the  trial  in  that  court  resulted  in 
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his  favor,  and  the  appellant  now  asks  of  this  court  a  reversal  of  that  Ju«jls^ 
ment. 

The  first  question  presented  for  our  consideration  is  the  motion  of  appellee- 
to  strike  from  the  record  the  bill  of  exceptions.     It  appears  from  the  record. 
that  the  judgment  was  entered  on  the  8th  day  of  July,  1902,  the  Kenton  Cir- 
cuit Court  then  being  in  session  at  Independence,  and  that  the  motion  for  & 
new  trial  was  overruled  on  that  day.     The  order  refusing  the  new  trial  re- 
cites the  exceptions  taken  thereto  by  the  appellant,  and  the  granting  of  the- 
appeal,  but  did  not  fix  or  ext^end  the  time  for  filing  the  bill  of  exoeptions. 
On  the  27th  day  of  August,  lfl02,  appellant  filed  in  the  clerk's  office  of  the* 
Kenton  Circuit  Court,  at  Independence,  a  bill  of  exceptions  which  was  ten- 
dered to  the  judge  of  the  Kenton  Circuit  Court  in  open  court  for  his  signa- 
ture and  approval  on  October  22,  1902,  and  he  then  refused  to  eitlier  sign  or^ 
approve  the  same  because  not  tendered  within  sixty  days  from  the  entering' 
of  the  judgment  as  required  by  the  continuous  session  practice  act  applicable- 
to  the  circuit  court  of  Kenton  county. 

Section  101^  of  the  statute  supra  is  as  follows:  "Bills  of  exoeptions  must 
be  preiMired  and  presented  to  the  judge  within  sixty  days  after  the  making 
of  the  order  excepted  to,  but  exceptions  taken  during  the  trial  need  not 'be 
of  record,  nor  reduced  to  writing  unless  by  order  of  court,  until  after  the- 
trial;  within  sixty  days  after  the  judgment  becomes  final  the  party  except- 
ing shall,  unless  further  time  be  given  him,  prepare  his  bill  of  exoeptions; 
but  further  time  may  be  given  to  preptire  a  bill,  but  not  beyond  one  hundred 
and  twenty  days  after  the  judgment  becomes  final. ' ' 

We  are  of  opinion  that  the  mere  filing  of  the  bill  of  exceptions  in  the  clerk's- 
office  was  not  a  tender  of  the  same.  Something  more  than  that  step  was 
necessary.  The  language  of  the  section  supra  is  that  "bills  of  exception 
must  be  prepared  and  presented  to  the  judge  within  sixty  days."  It  is 
essential,  therefore,  that  they  be  presented  to  the  judge  for  his  approval  and 
signature.  The  filing  of  the  bill  should  follow  its  approval  by  the  judge- 
that  it  may  become  a  part  of  the  record.  It  may  be  tendered,  that  Is,  pre- 
sented, to  the  judge  in  open  court  at  any  time  within  Xhe  eizty  days,  in. 
which  event,  if  he,  or  opposing  counsel,  wish  to  examine  it,  the  proper  prac- 
tice is  to  allow  time  for  such  examination ;  but  if  so,  an  order  should  be  en- 
tered showing  such  tender,  and  the  purpose  of  the  judge  in  delaying  the- 
signing  of  it. 

In  Tower's  Adm'r  v.  The  South  Covington  and  Cincinnati  Street  Ry.  Co., 
22  Ky.  Law  Rep. ,  564,  it  was  held  by  this  court  that  '  *  the  plaintiff  having 
tendered  his  bill  of  exceptions  in  time,  should  not  be  affected  by  the  delay 
of  the  court  in  signing  it,  nor  by  the  fact,  if  true,  that  corrections  were- 
made  in  the  bill  as  offered  before  it  was  signed. ' ' 

In  Beattyville  &  Cumberland  Gap  R.  R.  Co.  v.  Plummer,  21  Ky.  Law 
Rep.,  686,  we  find  that  the  lower  court  allowed  the  appellant  sixty  days  for 
the  filing  of  its  bill  of  exceptions.  The  bill  was  filed  in  the  clerk's  office 
within  the  sixty  days,  and  also  approve<l  by  the  judge  in  vacation  wltliln 
that  time.  At  the  succeeding  term  of  the  court  this  order  was  entered :  **The- 
bill  of  exceptions  flletl  in  the  clerk's  office  of  this  court,  and  approved  in 
Vacation,  is  now  noted  of  record." 

This  court  in  passing  on  the  motion  to  strike  the  bill  of  exceptions  men- 
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-tloned  f rom  the  record,  said:  ''It  seems  to  be  a  well-settled  rule  that  the 
Judge  has  no  right  to  receive  and  approve  a  bill  of  exceptions  in  vacation. 
Time  might  have  been  extended  to  a  day  of  the  succeeding  term  of  court  to 
flleabUl." 

Three  terms  of  the  Kenton  Circuit  Court  are  required  by  section  fi80,  Ken- 
tooky  Statutes,  to  be  held  each  year  in  Independence,  the  county  seat  of 
Kenton  county,  namely,  in  February,  June  and  October.  At  other  times, 
when  in  session,  the  court  is  held  in  the  city  of  Covington,  which  is  also 
situated  in  Kenton  county.  The  Jiine  term,  1909,  of  the  court  held  at  Inde- 
pendence ended  July  8,  the  day  on  whicn  appellant's  motion  for  a  new  trial 
was  overruled,  and  as  his  bill  of  exceptions  was  not  presented  to  the  judge  of 
the  Kenton  Circuit  Court,  in  oi)en  court,  for  his  approval  and  signature 
until  October  23,  1902,  more  than  sixty  days  after  the  ent(»ring  of  the  judg- 
ment and  the  overruling  of  the  moUon  for  a  new  trial,  it  follows  that  no 
error  was  oomiuitted  by  the  lower  court  in  refusing  to  approve  and  sign  the 
same,  and  the  motion  to  strike  the  bill  of  exceptions  from  the  record  must 
be  sustained.  The  apparent  hardship  resulting  to  the  appellant  fnmi  strik- 
ing from  the  record  the  bill  of  exceptions  might  have  bt»en  avoided  by  an 
order  entered  when  his  motion  for  a  new  trial  was  overruled,  extending  the 
dme  for  preparing  and  filing  the  same  not  later  than  one  hundred  and 
twenty  days  from  the  date  of  the  judgment.  But  no  effort  appears  to  have 
been  made  by  him  to  obtain  such  extension. 

The  eliminaticm  of  the  bill  of  exceptions  from  the  recortl  brings  us  to  the 
-consideration  of  the  form  and  sufficiency  of  the  warrant,  and  other  ques- 
tions growing  out  of  the  proceedings  herein,  not  required  to  he  presented  by 
a  bill  of  exceptions,  but  ;necessary  to  be  inquired  Into,  In  ortler  that  It  may 
be  determined  by  this  court  whether  the  verdict  of  the  jury  and  the  judg- 
ment of  the  lower  court  shall  be  permitted  to  stand.  It  is  contended  for 
appellant  that  the  service  of  the  warrant  upon  him  for  the  inquisition  in  the 
magistrate's  court  was  illegal,  in  that  the  copy  thereof  delivered  him  by 
the  constable  had  not  been  signed  by  the  magistrate.  We  deem  it  unneces- 
sary to  discuss  this  proposition,  as  appellant,  by  entering  his  appearance, 
4tnd  making  defense  on  the  merits  of  the  case  in  the  court  of  the  justice, 
without  objecting  to  the  sufficiency  of  the  service  of  the  warrant,  submitted 
himself  to  the  jurisdiction  of  that  court,  and  waived  all  right  to  deny  its 
jurisdiction  or  that  of  the  circuit  court  at  any  subsequent  stage  of  the  pro- 
ceedings.    (Phillips  V.  Harmon,  1  Dana,  4«8.) 

Counsel  for  appellant  also  contends  that  the  traverse  was  not  filed  in  the 
justice's  court  within  the  time  required  by  law.  This  contention  can  not 
besastained,  as  the  record  shows  that  the  trial  in  the  justice's  court  occurred 
AprU  6,  1902,  and  that  the  traverse  was  filed  and  bond  executed  in  that 
<xmrt  on  April  7,  1902.  Both  of  these  necessary  steps  were,  therefore,  taken 
within  the  three  days  required  by  section  463  of  the  Civil  Code. 

It  is  further  contended  by  counsel  for  appellant  that  the  circuit  court  erred 
in  permitting  an  amendment  to  the  warrant  In  that  court.  In  Trent  v, 
Collins,  18  Ky.  Law  Rep,,  178,  this  court  held  that  it  was  sufficient  to  give 
in  the  warrant  a  general  description  of  the  land  in  controversy.  In  this 
-CMe  the  land  was  described  in  the  warrant  as  one  house  and  eighty-two 
-seres  of  land  in  Kenton  county.    By  permission  of  the  circuit  court  the 
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warrant  was  amended  by  inserting  after  the  words  ''acres  of  land"  tbe- 
following:  "Situated  on  Bristow  turnpike  road  and  near  the  waters  of  Bank 
Lick  creek."  The  amendment  was  clearly  permissible  under  section  184, 
Civil  Code.  It  presentee!  no  new  cause  of  action,  nor  did  it  change  the  isFue 
tried  in  the  inquisition  iDefore  the  magistrate.  (Bailey  v.  Kelly,  18  Ky.  LaTV- 
Rep.,  718;  Parker  v.  Ozment,  8  Ky.  Law  Rep.,  525.) 

Complaint  is  likewise  made  by  appellant  that  the  circuit  court  erred  In 
allowing  the  jury  to  amend  their  verdict.  The  verdict  as  first  returned  by 
the  jury  was:  "We,  the  jury,  find  for  the  plaintiff."  As  amended  by  them, 
in  accortla nee  with  the  direction  of  the  court,  the  verdict  reads:  "We,  the 
jury,  find  for  the  plaintiff,  and  that  the  requisition  found  in  the  lower  court 
is  not  true."  The  amendment  was  eminently  proper,  as  it  made  the  verdict 
take  the  precise  form  prescribed  by  the  Code. 

We  do  not  feel  called  upon  to  discu^  or  pass  ux)on  the  question  made  by 
appellant's  counsel  as  to  the  alleged  ern)r  committed  by  the  clerk  of  the 
Kenton  Circuit  Court  in  issuing  in  appellee's  behalf  a  writ  of  possession 
for  the  land  in  controversy.  As  it  was  not  done  by  an  order,  judgment  or 
ruling  of  the  circuit  court,  but  was  the  ministerial  act  of  the  clerk,  over 
which,  upon  the  record  here  presented,  this  court  has  no  revisory  power. 

For  the  reasons  given  herein  the  judgment  of  the  lower  court  is  affirmed. 


WOOD  V.  NEWELL,  JUDGE,  &c. 
(Filed  June  4,  1903— Not  to  be  reported. ) 
W.  Q.  Dearing  for  appellant. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  facts  out  of  which  this  case  grew  are  fully  recited  in  the  opinion  ren- 
dered in  Wood  V.  Carr,  &c. ,  24  Ky.  Law  Rep. ,  2144,  decided  on  the  15th  of 
April,  1908,  and  the  same  questions  of  law  are  involved.  For  reasons  indi- 
cated in  that  opinion,  the  trial  court  erred  in  sustaining  the  demurrer  filed 
by  the  defendant  to  plaintiff's  petition,  and  in  dismissing  it. 

Judgment  reversed  and  cause  remanded  for  proceedings  indicated  in  Wood 
V.  Carr,  &c. 


CHESAPEAKE  &  OHIO  RY.  CO.  v.  CLARK'S  ADM'X. 

(Filed  June  4,  1903— Not  to  be  reported. ) 

Railroads— Negligence — In  this  action  appellee  recovered  a  judgment  for- 
t2,000  damages  for  the  death  of  her  intestate,  resulting  from  the  gross  negli- 
gence of  the  employes  in  charge  of  appellant's  iiassenger  train  in  running 
over  the  deceased  while  he  was  attempting  to  cross  a  double  track  in  Ash- 
land. On  appeal,  Held— That  the  verdict  is  not  contrary  to  the  evidence^ 
and  was  rendered  under  proper  instructions. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellant. 

Jas.  Andrew  Scott,  W.  C.  Marshall  and  R.  S.  Dinkle  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nunn. 

FiDin  this  record  it  appears  that  on  the  morning  of  December  21,  1899,  ap- 
Ijellee's  intestate,  John  Clark,  while  on  the  way  from  his  home  to  hi's  work, 
and  while  attempting  to  cross  the  double  track  of  appellant  where  they  cross 
a  public  street  at  Ashland,  was  struck  and  instantly  killed  by  one  of  the 
passenger  trains  of  apiiellant. 

His  administratrix  brought  suit  against  appellant,  and  charged  that  her 
intestate's  death  was  caused  solely  by  the  gross  negligence  of  the  appellant, 
its  agents  and  servants,  then  and  there  in  charge  of  the  train,  and  by  the 
negligent  manner  of  the  management  and  openition  thereof.  The  appellant 
traversed  these  allegations  and  pleaded  contributory  negligence  on  the  part 
of  the  deceased,  which  was  denied  by  appellee.  The  evidence  was  heard, 
and  the  jury  returned  a  verdict  for  the  amount  sued  for,  to  wit,  $2,000.  The 
court  overruled  api)ellant's  motion  for  a  new  trial,  and  the  case  is  here  on 
appeal. 

Acccording  to  appellee's  evidence  the  deceased  had  reason  to  believe  that 
the  passenger  train  had  passe<l  that  point  some  twenty  or  thirty  minutes 
prior  to  his  death.  It  is  shown,  without  contradiction,  that  appellant  has 
two  tracks,  parallel  with  each  other,  and  the  trains  going  west  going  on  one 
track,  and  the  trains  going  east  on  the  other ;  that  19th  street  is  one  of  the 
principal  streets  of  Ashland,  a  city  of  some  7,000  or  8,000  inhabitants;  that 
this  street  is  much  used  by  the  traveling  public.  One  of  appellee's  witnesses 
stated  that  she  was  standing  in  the  corner  of  her  lot,  near  the  point  where 
the  tracks  of  appellant  cross  the  street  and  saw  the  deceased  walk  from  his 
house  towards  the  railroad,  and  a  freight  train  of  thirty -five  or  forty  cars 
was  crossing  the  street,  traveling  east  on  the  track  nearest  to  him ;  that  he 
stopped  and  stood  there  until  the  freight  train  had  passed,  and  he  imme- 
diately started  across  the  track  in  the  direction  of  his  work,  and  he  was  in- 
stantly killed  by  the  passenger  train.  She  stated  that  the  pas.senger  train 
was  obscured  from  the  deceased  by  the  passing  freight ;  that  the  juissenger 
train  did  not  blow  its  whistle  or  ring  its  bell,  and  was  traveling  at  the  rate 
of  about  forty  miles  an  hour.  Only  one  other  witness  saw  the  killing,  and 
that  was  the  fireman  on  the  passenger  train.  He  stated  that  the  deceased 
ran  across  the  track  in  front  of  the  freight  engine  and  ran  against  the  driver 
of  the  passenger  engine  and  was  killed;  that  the  passenger  train  was  run- 
ning at  the  rate  of  al)out  twenty  miles  an  hour,  and  that  it  was  ringing  the 
bell,  but  was  not  blowing  the  whistle,  and  that  there  was  nothing  to  pre- 
vent the  deceased  from  seeing  the  approaching  passenger  train  when  he 
attempted  to  cross  the  track. 

According  to  appellee's  evidence  the  decea.sed  came  to  his  death  by  reason 
of  the  gross  negligence  of  the  appellant's  agents  and  servants  in  charge  of 
the  train.  According  to  apjMjllant's  evidence,  the  deceased  came  to  his  death 
by  his  own  negligence,  or  at  least  he  so  far  contributed  to  the  negligence  o^ 
appellant  that  but  for  his  own  negligence  he  would  not  have  been  killed. 
These  issuer  were,  by  proper  instructions,  submitted  to  the  jury.  The  crit- 
icism by  appellant  of  one  of  the  court's  instructions  is  not  well  founded. 
The  case  of  Kentucky  Central  Uy.  Co.  v.  Smith,  93  Ky.,  449,  sustains  the 
court's  instructions.  The  instructions,  as  a  whole,  were  not  prejudicial  to 
appe  llant. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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LOUISVILLE  RY.  CO  v.  HARTLEQE. 
(Filed  June  4,  1903— Not  to  be  reported. ) 

1.  Street  railways— Negligence — Instructions— In  this  action  for  damages 
to  appellee,  alleged  to  have  been  caused  by  a  car  becoming  derailed,  causinic 
bruises  and  other  painful  injuries,  a  trial  resulted  in  a  verdict  of  $500  In 
favor  of  appellee.  On  appeal  it  is  insisted  that  the  court  erred  to  the  preju- 
dice of  appellant  in  refusing  an  instruction  offered.  Held— That  the  court 
did  not  err  in  refusing  said  instruction  as  it  was  contrary  to  the  law,  which 
requires  the  carriers  of  passengers  by  rail  to  know  or  exercise  the  highest 
degree  of  care  consist-ent  with  the  proper  and  prudent  conduct  of  their  busi- 
ness; to  ascertain  and  remove  causes  which  might  derail  their  cars  and  in- 
jure their  passengers. 

2.  Evidence— Physical  examination— It  is  insisted  that  the  refusal  of  the 
court  to  require  appellee  to  submit  to  a  physical  examination  by  surgeons 
of  appellant  was  prejudicial  errt)r.  Held— That  the  w-eight  of  authorities 
favors  the  right  of  defendant  to  demand  a  physical  examination  of  plaintiff. 
The  decisions,  however,  recognize  that  the  defendant  has  no  absolute 
right  to  have  an  order  made  to  that  end,  but  that  a  motion  therefor  is 
directed  to  the  sound  discretion  of  the  court,  and  that  this  exercise  will  be 
reviewed  on  appeal  and  corrt^cted  in  case  of  abuse;  that  such  examination 
may  be  ordered  when  the  facts  can  only  Ix^  brought  to  light  or  fully  eluci- 
dated in  that  way,  when  It  can  be  made  without  danger  to  plaintiff's  life 
or  health,  or  without  the  infliction  of  severe  ptiin,  or  offend  decency.  The 
lower  court  did  not  abuse  its  discretion  in  refusing  to  require  a  physical 
examination  of  appellee. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 

W.  O.  Bradley  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  claimed  that  she  was  a  passenger  on  one  of  appellant's  cars, 
a  trailer  car,  and  that  while  going  over  the  intersection,  of  the  streets  at  a 
curve  the  car  jumped  the  track  and  ran  some  distance  off  the  track,  throw- 
ing her  against  a  seat  and  on  the  floor  of  the  car,  thereby  injuring  her  hip 
and  side. 

The  appellant  denied  all  negligence,  and  in  effect  pleaded  that  it  was  an 
unavoidable  accident  that  caused  the  derailment  of  the  car,  and  that  the 
injuries  the  appellee  sustained,  if  any,  were  unavoidable.  The  evidence 
was  heard,  the  court  gave  to  the  jury  instructions  in  apt  language  and  alto- 
gether unobjectionable,  and  the  jury  returned  a  verdict  in  favor  of  appellee 
for  $500.  The  appellant  complains  of  the  action  of  the  court  in  failing  to 
give  two  instructions  which  It  offered.  One  of  the  instructions  was  embodied 
in  the  instructions  given  by  the  court;  the  other  one  did  not  contain  the  law 
of  the  case,  and  the  court  properly  refuseii  to  give  it.  If  the  court  had  given 
it  the  jury  would  have  been  told  that  if  the  injury  and  derailment  of  the 
car  was  by  reason  of  some  unknown  cause,  etc.,  then  they  should  find  for 
appellant.  Appellant's  counsel  appear  to  overlook  the  fact  that  the  law  re- 
quires of  the  carriers  of  jxassengers  by  rail  to  know  or  exercise  the  highest 
degree  of  care  consistent  with  the  proi^er  and  prudent  conduct  of  their  busi- 
ness; to  ascertain  and  remove  causes  which  might  derail  their  cars  and  in- 
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Jnre  their  passengers,  and  this  instruction  would  have  been  misleading  to 
the  jurj  In  this  respect. 

The  only  other  alleged  error  complained  of  by  appellant  is  that  the  lower 
court  refused  to  compel  appellee  to  submit  to  a  physicial  examination  by  a 
competent  surgeon  or  surgeons  to  ascertain  the  extent  of  alleged  internal 
injuries.  The  appellant  mode  amotion  in  the  lower  court  to  this  effect,  and 
in  support  thereof  filed  an  ailidavit  of  its  superintendent,  in  which  he  stated 
that  it  was  important  to  the  ends  of  justice  that  the  plaintiflf  submit  to  a  per- 
sonal and  physical  examination  by  competent  surgeons.  He  stated  that  the 
plaintiff  was  claiming  serious  internal  injuries  which  could  not  be  deter- 
mined except  by  a  physical  examination.  He  stateii  that  the  examination 
could  be  hail  without  any  injury  to  the  plaintiff,  or  causing  her  any  pain, 
and  that  his  ctmipany  would  pay  the  expenses  therefor. 

In  opposition  appellee  filed  the  following  affidavit:  "Affiants,  George  C. 
Lrachman  and  Jos.  E.  Bland,  say  that  they  are  physicians  and  surgeons ; 
that  the  injury  to  the  plaintiff  can  not  be  objectively  determined  by  an 
examination  of  her  person  except  by  exploring  the  vagina  and  breaking  the 
hymen,  which  is  now  intacti.  Her  injuries  are  to  he  determined  by  her 
clinical  history  and  symptoms  alone." 

And  the  same  physicians  made  another  affidavit,  in  which  they  stated  that 
a  physical  examination  could  not  be  made  of  the  appellee  without  injury  to 
her,  and  would  cause  her  pain,  and  could  not  be  made  without  the  exposure 
of  her  person.  The  substance  of  the  evidence  with  regard  to  the  Injuries  of 
appellee  is  as  follows:  That  she  suffered  pains  in  her  side  and  hip  from  the 
time  of  the  injury  until  the  trial ;  that  about  a  week  after  the  injury  she 
was  compelled  to  go  to  lied  on  account  of  same,  and  there  remained  for  two 
weeks  or  more  under  the  treatment  of  a  physician,  and  his  charge  was  $80; 
her  medical  bill  was  |10;  that  she  was  employed  at  $4  per  week  as  saleslady 
in  a  store,  and  lost  18  on  that  account;  that  previous  to  her  injury  she  had 
been  In  perfect  health ;  that  from  and  after  the  time  she  received  her  in- 
juries to  the  time  of  the  trial  her  menstruation  i)eriods  had  lieen  prolonged 
from  two  to  four  or  five  days,  which  detained  her  from  her  work ;  that  the 
flow  was  much  greater  and  painful,  and  that  sHe  had  not  been  troubled  with 
it  prior  to  the  injury.  Other  lady  witnesses  corroborated  her  in  these  state- 
ments. 

The  two  physicians  referred  to,  as  well  as  two  surgeons  representing  the 
appellant,  were  present  and  heard  all  the  testimony  with  reference  to  appel- 
lee's injuries,  and  the  probable  effects  resulting  therefrom.  They  testified 
the  two  for  apjiellee  from  their  examination  and  from  the  clinical  history  o. 
the  case  as  detailed  by  the  witnesses,  that  this  trouble  with  her  menstrua- 
tion was  probably  caused  by  the  injuries  received  by  her.  The  other  two 
said  that  it  could  not  have  been  so  caused  or  produced.  This  question  has 
been  before  this  court  within  the  last  few  years  in  the  cases  of  Belt  Electric 
Line  Co.  v.  Allen,  108  Ky.,  651;  Bell  of  Nelson  v.  Riggs,  104  Ky..  1;  111. 
Cent.  R,  R.  Co.  v.  Clark,  21  Ky.  Law  Rep.,  164ft;  L.  &;  N.  R.  R.  Co.  v. 
Simpson,  83  Ky.  I^w  Rep.,  1044,  and  L.  &  N.  R.  R.  Co.  v.  McLain,  lb.,  1878. 
From  a  review  of  all  these  cases  the  weight  of  authority  favors  the  right  of 
defendant  to  demand  a  physical  examination  of  plaintiff.  The  decisions, 
however,  recognize  that  the  defendant  has  no  absolute  right  to  have  an  order 
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made  to  that  end,  but  that  a  motion  therefor  is  directed  to  the  pound  dis- 
cretion of  the  court,  and  that  this  exercise  will  be  reviewed  on  appeal,  and 
corrected  in  case  of  abuse ;  that  such  an  examination  may  be  ordered  when 
the  facts  can  only  he  brought  to  light  or  fully  elucidated  in  that  way;  when 
it  can  be  made  without  danger  to  the  plaintiff's  life  or  health,  or  without 
the  infliction  of  severe  pain,  or  offend  decency. 

The  record  discloses  the  fact  that  the  extent  of  appellee's  injuries  were 
substantially  disclosed  by  the  means  used,  and  that  the  drastic  measureK. 
demanded  by  appellant  were  unnecessary  to  that  end.  The  small  verdict  in 
this  case  is  one  evidence  of  that  fact.  This  court  does  not  feel  authorized, 
nor  does  it  deem  it  proper,  to  revei-se  this  case  and  order  another  trial,  and 
have  appellee's  person  exjwsed,  suffer  the  humiliation  and  the  loss  of  the 
evidence  of  her  virginity,  to  relieve  the  appellant  of  so  small  a  verdict  ob- 
tained under  the  circumstances  shown  in  this  record. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


MOSER  V.  SOUTH   COVINGTOX  &   CINCINNATI   STREET   RY.  CO. 
(Filed  June  4,  1903—Not  to  be  reported.  ) 

1.  Street  railways— Negligence— Pleading— Evidence — In  this  action  appel- 
lant sought  to  recover  of  appellee  damages  received  by  him  while  riding  on 
the  front  of  one  of  its  trolley  cars,  and  when  the  car  was  going  around  a^ 
sharp  curve  in  the  track  appellant  was  thrown  across  a  gate  and  struck  by 
an  iron  trolley  p<3le.  On  the  trial  the  court  gave  a  peremptory  instruction 
for  defendant,  from  which  this  appeal  is  prosecuted,  and  it  is  urged  that 
appellant  was  entitled  to  recover  on  the  ground  that  the  iron  trolley  pole 
was  placed  too  near  the  track.  Held— That  appellant  was  not  entitled  to  re- 
cover on  that  ground,  as  no  allegation  was  made  in  the  petition  that  the 
trolley  pole  was  placed  too  near  the  track,  and  the  peremptory  instruction 
was  properly  given. 

9.  Evidence— This  court  will  nnt  review  the  action  of  the  lower  court  in 
refusing  to  admit  evidence  where  no  avowals  are  made  as  to  the  statements 
that  the  witness  would  make. 

Phil.  J.  Ryan  and  Thos.  L.  Michel  for  appellant. 

Ernst,  Cassett  &  McDougall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Reiir. 

Appellant  was  a  passenger  on  one  of  appellee's  electric  cars  running  from 
Fountain  Square  in  Cincinnati  to  Fort  Thomas  in  this  State.  Owing  to 
the  crowded  condition  of  the  c*ir  he  was  invited  to,  and  did,  take  position 
on  the  front  plaftorm,  standing  Ix^side  the  gate.  As  the  car  was  going 
around  a  sharp  curve  in  the  track  appellant  lost  or  was  thrown  from  hi& 
balance,  and  partially  fell  acrt)ss  the  gate  toward  the  side  of  the  track,  when 
his  head  was  struck  by  an  iron  trolley  pole,  there  erected  by  the  company 
for  supix)rting  its  feed  wires.  The  evidence  failed  to  show  that  the  car  was- 
operat-ed  negligently  in  any  sense,  or  that  it  was  run  at  an  unusual  or 
negligently  high  rate  of  speed  at  the  time  of  the  accident.  So  far  as  the  evi- 
dence shows,  the  natural  or  inevitable  lurch  or  swing  of  the  car,  as  it  re- 
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sponded  to  the  curve  in  the  track,  caused  the  lurch  that  unbalanced  appel- 
lant These  acts  do  not  constitute  culpable  negligence.  (Ayres  v.  Rochester- 
Ry.  Co.,  156  N.  Y.,  106;  Hayes  v.  Street  Ry.  Co.,  97  N.  Y.,  259;  Stewart  v. 
Ry.  Co.,  146  Mass.,  605;  Oonas  v.  Long  Island  Ry.  Co.,  47  N.  Y.  Sup., 
149.) 

Appellant  attempted  to  show  a  cause  of  action  by  evidence  to  the  effect 
that  the  iron  i)ole  by  which  he  was  struck  was  situated  so  near  the  track  as 
to  be  dangerous  to  those  using  the  cars  as  passengers,  and,  therefore,  that 
its  maintenance  at  that  point  was  negligence.  The  allegation  of  the  petition 
upon  this  matter  is  as  follows:  "Defendant  had,  previous  to  the  said  18th 
day  of  August,  1901,  wrongfully  and  negligently  caused  to  be  constructed 
and  maintained  a  large  iron  i>ole  south  of  the  said  Bonnie  Leslie,  in  close 
proximity  to  its  street  railway  tracks,  upon  which  its  said  car  upon  which 
plaintiff  was  a  passenger  was  running  south  as  aforesaid.  *  *  ♦  While 
the  plaintiff  was  standing  upon  the  front  of  its  said  car  the  said  car  gave  a 
sadden  lurch  and  swing,  and  with  great  force  and  violence  threw  plaintiff 
towards  and  against  the  said  iron  pole, ' '  etc. 

It  will  be  observed  that  the  petition  fails  to  aver  that  the  pole  was  dan- 
gerously near  to  the  track,  or  that  its  proximity  was  too  close  to  the  track 
for  the  safety  of  the  passengers  upon  the  car.  It  may  be  doubted  whethe  i^ 
evidence  should  have  been  admitted  under  this  allegation  tending  to  show 
that  the  pole  was  too  close  to  the  track.  The  proof  offered  upon  this  point 
was  that  of  Mr.  Ryan,  who  testified  that  on  the  Monday  previous  to  the  trial , 
which  occurred  on  the  18th  of  March,  1902,  the  accident  having  occurred  on 
the  18th  of  August,  1901,  he  measured  the  distance  between  the  tracks  at  the 
point  In  question.  When  asked  to  give  the  result  of  his  measurement,  the 
court  sustained  an  objection  upon  the  ground  that  it  was  not  shown  that 
the  pole  was  ii)  the  same  position  that  it  was  at  the  time  the  accident 
occurred.  Appellant  did  not  offer  to  show  that  it  was  in  the  same  position, 
nor  did  he  make  avowal  as  to  what  would  have  been  the  witness'  answer  to 
the  question  propounded.  We  are  unable,  therefore,  to  say  that  the  action 
of  the  court  was  in  any  view  of  the  case  prejudicial,  for  we  can  not  assume ,. 
in  the  absence  of  such  avowal,  that  the  testimony  of  the  witness  would  have 
shown  a  state  of  case  favorable  to  appellant. 

No  other  evidence  having  been  offered  the  court  projwrly  instructed  the^ 
juiy  peremptorily  to  find  for  the  defendant,  and  the  judgment  must  be 
affirmed. 


PEPPER  V.  PEPPER  &  CO. 

(Filed  June  4,  1903— Not  to  be  reported. ) 

Contracts — Evidence — This  action  was  brought  at  common  law  by  appel- 
lant, who  alleged  that  he  was  entitled  to  recover  salary,  expenses  and  com  - 
mlaslons  as  traveling  salesman  for  appellees,  in  selling  whisky  in  a  desig- 
nated territory,  under  a  contract  allowing  him  a  stipulated  salary  and 
expenses  and  commissions  on  all  whisky  which  might  be  sold  in  said  terri- 
tory either  by  him  or  his  employers.  The  evidence  showed  a  complication  of 
accounts  and  a  verdict  foril  resulted  in  favor  of  appellant,  from  which  this 
appeal  is  prosecuted.  Held— That  there  was  no  en-or  in  the  instructions. 
given  and  the  verdict  is  not  flagrantly  against  the  evidence  and  will  not^ 
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therefore,  be  disturbed.  It  was  not  error  to  refuse  to  allow  appellant  to 
prove  that  warehouse  receipts  of  appellees  were  seen  in  his  territory  as  this 
was  not  sufQcient  evidence  to  show  there  had  been  an  actual  sale  of  whisky 
in  his  territory.  Evidence  as  to  the  reasons  for  employing  appellant  was  in- 
oompetent. 

Geo.  S.  Shanklin  for  appellant. 

G.  J.  Bronston  for  appellees. 

Appeal  from  Fayette  Circuit  Court.. 

Opinion  of  the  court  by  Judge  Nunn. 

The  record  in  this  case  is  voluminous,  and  was  made  on  a  common  law 
issue  to  determine  the  matters  of  account  growing  out  of  a  contract  for  ser- 
vices between  appellant  and  appellees.  The  trial  in  the  lower  court  resulted 
in  a  verdict  in  favor  of  appellant  for  |1  only,  and  he  has  appealed  to  the 
court. 

He  alleged  in  his  petition,  in  substance,  that  he  wan  employed  by  appellee 
to  travel  and  make  sales  of  appellee's  liquor,  appellee  l)eing  a  distiller;  that 
he  was  assignetl  the  territory  of  the  New  England  Stat*  s,  the  State  of  New 
York,  outside  of  Brooklyn  and  New  York  City,  and  the  northern  part  of  the 
Stiite  of  Ohio  in  which  to  travel  and  make  the  sales;  that  it  was  agreed  that 
he  was  to  receive  as  compensation  $ld5  per  month  and  50  cents  for  each  case 
of  whisky  and  each  barrel  sold  in  his  territory,  whether  sold  by  himself  or 
others,  and  he  was  also  to  be  allowed  all  expenses  incurred  by  him;  that 
this  contract  was  made  and  entered  into  about  the  1st  of  May,  18tt9,  and  con- 
tinued under  these  terms  until  the  first  of  the  year  1900,  when  he  says  their 
<5ontr*M;t  was  modified  in  this,  that  his  expenses  were  to  be  limited  from 
that  time  to  not  exceeding  $50  per  week  while  he  was  in  the  city  of  Boston 
•and  not  upon  the  road,  and  the  contract  continued  as  thus,  modified  until 
about  the  Ist  of  May,  1901,  when  the  contract  was  again  changed.  He  was 
then  to  be  allowed  $75  per  week  in  lieu  of  traveling  expenses  and  of  salary 
Jind  commissions,  fixed  by  the  contract  in  its  original  form,  and  he  was  to 
be  allowed  from  that  date  $:8.50  per  barrel  on  all  whisky  sold  in  the  above 
territory,  whether  by  the  appellant  or  otherwise;  and  alleged  that  under 
this  last  contract  that  appellee  was  indebted  to  him  in  the  sum  of  about  $196, 
and  under  the  previous  contracts  in  a  balance  of  about  $5,000. 

Appellee  agreed  to  the  original  contract,  as  stated,  except  it  denied  that 
his  expense  account  was  to  be  unlimited,  and  alleged  that  it  was  not  to  ex- 
ceed $au  per  week,  and  denieil  that  he  was  given  the  St^ite  of  New  York  and 
the  northern  part  of  the  State  of  Ohio  as  part  of  his  territory  in  which  to 
travel,  and  denied  that  the  contract  was  modified  in  any  respect,  and  that 
this  contract  continued  until  alwut  the  1st  of  May,  1901;  and  denied  any 
modification  of  this  contract,  except  it  suited  that  about  the  first  of  the  year 
1900  that  It  agreed  that  the  expense  account  should  be  increased  to  not  ex- 
ceeding $50  per  week.  It  also  alleged  that  during  the  existence  of  this  con- 
tract appellant  drew  many  drafts  upon  appellee  for  salary,  expense  account 
and  commissions  on  siiles.  which,  together  with  what  they  paid  him  in 
checks,  amounted  to  $8,750.65,  which  overpaid  appellant  about  $9,800;  It 
denied  that  it  employed  appellant,  or  that  he  labored  for  it  after  about 
the  1st  of  May,  1901,  but  it  alleged  that  It  had  sold  the  %vhisky  output  from 
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\ts  distillery  for  a  number  of  years,  beginning  the  1st  of  May,  1901,  to  tho 
J.  E.  Pepper  Distributing  Co.,  one  Wolf  being  the  president  thereof,  and 
that  Wolf  employed  appellant  to  labor  for  it  from  that  date,  but  that  it  p»iid 
to  appellant  for  the  distributing  company  the  sum  of  t8-25,  and  charged  tha 
same  to  the  distributing  comi>any,  which  was  paid  to  appellee  by  it. 

Appellant  was  the  only  witness  who  testified  in  his  behalf.  He  proved  his 
contract  as  alleged  by  him.  Appellee  introduced  its  president,  its  vice- 
president  and  its  secretary,  and  proved  the  contract  as  allege<i  by  it.  A 
great  amount  of  correspondence  IxJtween  the  parties  was  introduced  as  evi- 
dence, which  threw  but  little  light  upon  the  questions  at  issue,  but  is  evi- 
dence of  great  extravagance  upon  the  part  of  appellant  and  by  appelle^^  for 
suffering  it.  The  appellant  contends  that  the  court  erred  to  his  prejudice^ 
by  refusing  to  give  instruction  **A"  offered  by  him.  The  appellant  is  mis- 
taken in  this.  The  court's  instruction.  No.  5,  was,  in  substance,  the  same- 
as  offered,  except  that  the  court  did  not  authorize  the  jury  to  allow  the  ap- 
pellant anything  as  commissions  on  sales  after  the  1st  of  May,  1901.  The^ 
court  was  right  in  this,  for  there  was  not  any  proof  that  any  whisky  of  ap- 
pellee was  sold  in  the  territory  named  after  the  1st  of  May,  1901.  We  under- 
stand that  appellant's  counsel  concedes,  or  in  effect  concedes,  this  in  his. 
brief,  but  complains  that  the  court  erred  to  his  prejudice  in  refusing  to 
allow  appellant  to  testify  that  while  traveling  in  that  territory  after  the  Ist 
of  May,  1901,  he  saw  in  the  possession  of  two  or  three  parties  warehouse  re- 
ceipts for  Pepper  whisky  which  were  issued  by  James  E.  Pepper  &  Co. ,. 
which  he  claimed  was  evidence  of  sales  of  whisky  of  appellee  in  his  territory 
on  which  he  was  entitled  to  commission. 

If  these  receipts,  in  the  possession  of  others,  were  evidence  of  sales  niad& 
within  that  territory,  then  the  receipts  themselves  were  the  best  evidence,, 
and  the  appellant  should  have  produced  those  receipts,  or  have  taken  the 
depositions  of  those  who  held  them.  Even  if  it  had  been  competent  for  ap- 
pellant to  prove  that  he  saw  some  of  these  warehouse  receipts  in  his  terri- 
tory, it  was  not  sufficient  evidence  to  show  there  had  been  an  actual  sale  r.nd 
delivery  of  liquor  therein. 

The  president  of  the  appellees,  James  E.  Pepper,  in  giving  his  evidence,, 
stated  that  he  was  induced  to  make  the  contract  with  his  brother,  the  ap- 
pellant, by  the  importunities  of  their  sisters ;  in  effect,  that  he  gave  the  ap~ 
pellant  the  contract  as  a  matter  of  charity.  Appellant  offered  one  of  his 
sisters  as  a  witness  to  prove  that  this  was  not  correct.  The  court  refusml  to 
allow  her  to  testify  on  this  ix>int.    Of  this  the  appellant  complains. 

There  was  other  evidence  offered  by  both  parties  as  to  the  inducement  for- 
the  making  of  the  contract,  and  of  the  reasons  why  the  contract  was  made 
and  entered  into,  and  in  this  way  each  was  endeavoring  to  discredit  the^ 
other  before  the  jury.  This  was  improper,  and  the  court  should  have  pre- 
vented it.  The  parties  agree  that  the  contract  was  made,  and  the  only  ques- 
tion to  he  tried  was  the  nature  and  extent  of  it,  and  what  had  been  paid  the^ 
appellant  thereunder.  Such  testimony  would  not  have  elucidated  the  ques- 
tions at  issue,  nor  enabled  the  jury  to  arrive  at  a  proper  verdict. 

Perceiving  no  error  prejudicial  to  the  appellant  the  judgment  of  the  lower 
ooort  is,  therefore,  affirmed. 
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SOUTH   COVINGTON  AND   CINCINNATI   STREET  RY.  CO.  v.  CON 

STANS. 
(Filed  June  4,  1903— Not  to  be  reported.) 

1.  Street  railways — Negligence — Instructions— Appellee  recovered  a  verdict 
against  appellant  for  $6,000  as  danitiges  for  severe  and  permanent  injuries 
received  by  her  as  the  result  of  a  derailment  of  one  of  appellant's  electric 
•cars  upon  which  she  was  a  passenger.  Appellant  relies  on  an  error  in  an 
instruction  given  as  grounds  for  reversal.  Held— That  said  instruction  was 
not  erroneous  in  which  the  court  told  the  jury  that  appellant's  duty  was  to  . 
prevent  the  car  from  running  at  a  rate  of  speed  which  was  dangerous,  and 
that  the  failure"  to  exercise  such  care  w^as  negligence. 

2.  Evidence— The  fact  that  a  witness  for  plaintiff  had  a  suit  pending 
Against  appellant  was  relevant,  but  the  amount  that  he  claimed  or  the 
4imount  that  may  have  been  awarded  him  by  the  jury  was  not  relevant. 

Ernst,  Cassett  &  McDougall  and  L.  J.  Crawford  for  appellant. 

James  C.  Wright  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  recovered  a  verdict  against  appellant  for  1W,000  as  damages  for 
severe  and  permanent  injuries  received  by  her  as  the  result  of  a  derailment 
of  one  of  appellant's  electric  cars  upon  which  she  was  a  passenger. 

Three  grounds  of  reversal  are  presented.  The  first  is :  It  is  claimeii  appel- 
lant was  not  negligent  in  the  operation  of  the  car.  For  some  distance  Ijefore 
the  point  was  reached  where  the  accident  occurred  thei*e  was  a  grade  down 
which  the  car  was  running.  A  number  of  witnesses  testified  that  the  car 
was  run  on  this  occasion  at  an  unusually  high  rate  of  speed,  so  much  so.  in 
fact,  that  some  of  the  witnesses  instinctively  felt,  as  they  said,  that  some 
accident  was  liable  to  happen,  and  bracetl  themselves  for  the  shock.  At  the 
point  in  the  grade  where  the  accident  occurred  was  a  curve.  Near  this  was 
A  ravine.  The  car  left  the  track  at  this  curve  and  plunged  down  the  ravine. 
The  evidence  on  behalf  of  appellee  was  abundant  to  sustain  the  finding  of 
the  jury  that  the  manner  In  which  the  car  was  run  at  the  time  and  place 
the  accident  occurred  was  negligent.  The  amount  of  the  verdict  Is  not  com- 
plained of.  The  second  ground  of  reversal  Is  because  of  the  second  instruc- 
tion given  to  the  jury.  The  first  instruction  told  the  jury  that  if  they 
believed  from  the  evidence  that  the  car  was  negligently  run  at  a  rate  of 
speed  that  was  dangerous,  and  that  by  reason  of  said  speed  the  car  left  the 
track,  precipitating  It  Into  Taylor's  creek,  whereby  plaintiff  was  injured, 
they  should  find  for  her  compensatory  damages  for  such  pain  and  suffering, 
and  for  such  destruction  or  diminution  of  her  power  to  earn  money,  either 
or  both,  as  resulted  from  the  Injury.  The  second  instruction  was:  '*The 
<5ourt  Instructs  the  jury  that  the  defendant  owed  the  plaintiff  the  duty  to 
exercise  the  utmost  care  and  skill  which  prudent  persons  exercise  under 
similar  circumstances,  to  prevent  said  car  from  running  at  a  rat«  of  speed 
which  was  dangerous,  and  that  their  failure  to  exercise  such  care  Is  In  law 
negligence." 

The  criticism  of  the  instruction  is  that  It  Is  said  toas.sume  that  the  rate  of 
speed  with  which  the  car  was  run  was  dangerous.    We  do  not  so   understand 
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the  instruction.  The  court  was  telling  the  jury  by  this  instruction  what 
was  the  duty  of  appellant  in  regard  to  the  rate  of  speed  at  which  it  should 
have  run  its  car.  and  the  court  told  them  that  appellant's  duty  was  to  pre- 
vent the  car  from  running  at  a  rate  of  speed  which  was  dangerous,  and  that 
the  failure  to  exercise  such  ciire  was  negligence.  We  think  this  instruction 
correctly  stated  the  law,  although  it  may  have  been  couched  in  language 
less  >ubject  to  criticism. 

The  third  ground  relied  upon  is  that  the  court  erred  in  refusing  the  further 
crojis-examination  of  witness  ynivrl.  This  witness  %vas  a  passenger  upon 
the  carat  the  time  of  the  accident.  It  seems  that  he  was  also  injured,  and 
had  brought  a  suit  to  recover  d^imtiges  for  it.  Appellant  sought  to  show  by 
the  witness  the  amount  of  damages  he  had  claimed  in  his  action,  as  well  as 
til  show  the  result  of  the  suit.  It  was  said  the  purpose  of  this  int<>rrogation 
was  to  expost^  the  bias  of  the  witness.  The  court  refused  to  permit  it,  and 
we  think  properly  so.  The  fact  that  the  witness  had  pi^nding  a  suit  against 
appellant  for  his  injuries  he  claimed  to  have  sustained  in  the  same  accident 
was  relevant,  but  the  amount  that  he  had  claimed,  or  the  amount  that  may 
have  been  awarded  him  by  the  jury,  could  not  be  relevant  upon  any  issue  in 
this  case. 

The  judgment  Is  aflirmed,  with  damages. 


DANIEL  V.  BULLITT  COUNTY. 
(FileilJune4,  1903.) 

1.  Office  and  officer— Salaries— Evidence — Appellant  was  county  judge  of 
Bullitt  county  and  after  his  induction  into  office  the  fiscal  court  of  the 
county  fixed  his  salary  at  1300  per  annum  which  he  refused  to  accept  and 
prosecuted  an  appeal  to  the  circuit  court,  where  the  court,  on  a  verdict  of  a 
jury,  fixed  his  salary  at  $300.  On  appeal  appellant  urges  the  error  of  the 
court  in  admitting  and  rejecting  evidence.  Held— That  the  court  erretl  jn 
confining  the  testimony  of  appellant's  witnesses  to  reading  sections  of  the 
statute  prescribing  the  duties  of  a  county  judge,  and  in  refusing  to  permit 
his  witnesses  who  were  familiar  with,  the  duties  and  responsibilities  of  a 
county  judge,  to  testify  as  to  same.  Only  such  witnesses  as  show  themselves 
sufficiently  acquainted  with  the  duties  of  the  county  judge  to  testify  under- 
J^ndingly  thereto  should  be  permitted  to  testify  as  to  the  value  of  his  ser- 
vices. 

2.  Jiu-isdiction — The  legislature  has  wisely  vested  in  the  fiscal  court  of 
<ach  county  the  authority  to  fix  and  allow  the  salary  of  its  county  judge, 
but  the  authority  thus  conferred  is  not  absolute;  for  its  abuse  there  is  a 
n-medy,  the  right  of  appeal  to  the  circuit  court. 

Chapeze  &  Halstead  for  app3llant. 

J.  F.  Combs  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  was  re-elected  judge  of  the  Bullitt  County  Court  in  November, 
1801.  His  term  of  oflftce,  under  and  by  virtue  of  his  election,  began  the  first 
Monday  in  January,  1902,  and  will  end  four  years  from  that  date. 
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At  the  March  tenn,  1902,  of  the  fiscal  court  of  Bullitt  county,  held  for  the 
purpose  of  fixing  salaries  and  attending  to  other  business  then  before  it,  an 
order  was  entered  by  a  majority  vot«  of  the  members  present  fixing  appel- 
lant's salary  as  county  judge  for  the  year  1902   at  |300,  payable  quarterly, 
which  sum,  as  shown  by  the  order  mentioned,  he  refused  to  accept.     An 
appeal  from  the  order  and  allowance  of  the  fiscal  court  was  thereupon  taken 
by  him  to  the  circuit  court  of  the  county,  and  upon  trial  had   in  that  court 
his  salary  for  the  year  indicated  was  fixed  by  the  verdict  of  the  jury  and 
judgment  of  the  court  at  1300.     A  new  trial  was  refused  him  by  the  circuit 
cjurt,  and  the  c^ise  has  been  brought  to  this  court  by  api)eal.     Numerous 
errors  are  assigned  for  reversal,  but  only  such  of  them  will  be  considered  as 
ai*e  deemed  material.     The  ofi3ce  of  county  judge  is  one  of  great  importance. 
For  the  performance  of  some  of  the  duties  required  of  him  he  is  compensated 
by  fees  fixed  by  statute,  but  these  are  duties  mainly  clerical  in  their  nature. 
For  others  of  a  weightier  character,  the  value  of  which  can  not  be  estimated 
under  the  fee  system,  the  law  provides  that  he  shall  be  paid  a  salary,  to  be 
fixed  each  year  of  his  term  of  office  by  the  fiscal  court  of  the  county.     The 
duties  and  responsibilities  of  the  office  are  more  onerous  in  some  counties 
than  othei*s,  for  which  reason  the  legislature  has  wisely  vested  in  the  fiscal 
aourt  of  each  county  the  authority  to  fix  and  allow  the  salary  of  its  county 
judge,  but  the  authority  thus  conferred  is  not  absolute;  for  its  abuse  there 
is  a  remedy,  the  right  of  apx)eal  to  the  circuit  court. 

It  appears  from  the  record  that  the  appellant  and  his  witnesses  were  rt«- 
fused  permission  by  the  lower  court  to  enter  upon  a  full  explanation,  in 
testifying  before  the  jury,  of  the  duties  and  responsibilities  of  his  office  as 
county  judge,  but  were  confined  in  the  main  to  the  introduction  and  reading 
of  the  several  sections  of  the  Kentucky  Statutes  relating  to  county  judges 
and  their  duties.  Indeed  it  appears  that  as  many  as  sixty -eight  sections  of 
the  statutes  were  thus  required  to  be  read  by  appellant  while  upon  the  wit- 
ness stand. 

This  requirement  of  the  court  made  the  jury  the  judges  of  the  law.  It  is 
not  to  be  expected  that  the  average  jury  would  be  sufficiently  learned  in  the 
law  to  interpret  st^itutes,  or  to  distinguish  between  such  duties  of  the  coimty 
judge  as  are  judicial  and  such  as  are  ministerial,  or  to  be  able,  unaided,  to 
understand  what  services  of  that  officer  are  remunerated  by  specified  statu- 
tory compensation,  or  what  compensation  he  is  entitled  to  receive  by  way  of 
salary.  We  think  the  jury  were  probably  more  confused  than  enlightened 
by  the  reading  to  them  of  the  statute.  Upon  the  other  hand,  a  full  explana- 
tion to  the  jury  from  the  appellant  and  his  witnesses,  who  were  informed  on 
the  subject,  in  regard  to  the  nature  of  such  of  his  duties  and  the  labor  neces- 
sary to  their  proper  performance,  as  ai-e  to  be  compensated  by  the  salary 
allowed  him,  would  have  been  sufficient  to  enable  them  to  understand  what 
was  required  of  them,  and  it  would  of  course  have  been  the  duty  of  the  court 
to  restrict  the  testimony  of  the  witnesses  to  such  statements  as  would  have 
been  competent  under  the  rules  of  evidence. 

We  are  of  opinion  that  the  lower  court  did  not  err  in  admitting  testimony 
as  to  appellant's  being  interested  as  a  partner  in  an  agricultural  implement 
store  in  Shepherdsville,  and  as  to  the  time  and  attention  which  he  gave  to 
that  business.    We  think  the  evidence  competent  not  for  the  purpose  of 
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ptoxin^  neglect  of  his  official  duties,  but  as  tending  to  show  that  the  duties 
of  his  office  were  not  so  exacting  as  to  take  all  of  his  time  or  attention.  It 
is  contended  for  appellant  that  the  court  erred  in  allowing  to  go  to  the  jury 
the  evidence  of  divers  witnesses  who  are  unfamiliar  with  the  duties  of  ap- 
pellant as  county  judge,  yet  were  x)ermitted  to  testify  in  re-gard  to  the  char- 
acter and  value  of  his  services.  While  some  of  the  witnesses  introduced  by 
appellee  manifested  little  knowledge  of  the  duties  of  the  appellant's  office 
or  of  the  value  of  his  services,  we  are  not  prepared  to  say  that  their  testi- 
mony was  prejudicial  to  him ;  but  as  the  case  must  again  be  tried,  we  would 
advise  that  only  such  witnesses  as  show  themselves  sufficiently  acquainted 
with  the  duties  of  the  county  judge  to  testify  understandingly  in  regard 
thereto  should  be  permitted  to  testify  as  to  the  value  of  his  services. 

We  find  no  error  in  the  instructions  given  by  the  lower  court.  But  on 
account  of  the  error  committed  by  that  court  in  permitting  the  reading  of 
the  statutes  to  the  jury,  and  in  rejecting  the  testimony  of  appellant  and  his 
witnesses,  as  herein  indicated,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  lower  court  to  grant  appellant  a  new  trial  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


CITY  OF  CATLETTSBURG,  &c.  v.  SELF,  &e. 

(Filed  May  27,  1908.) 

Municipal  government— Street  improvements— Constitutional  law— Thirty 
or  more  years  ago  certain  streets  of  appellant,  a  city  of  the  fourth  class,  had 
been  macadfimized.  At  whose  cost  is  not  shown.  The  city  council,  under 
authority  of  section  8673,  Kentucky  Statutes,  had  same  improved  by  build- 
ing them  of  flre  clay  brick  at  the  cost  of  lot  owners,  and  in  pursuance  of 
section  3674,  Kentucky  Statutes,  bonds  of  the  city  were  issued,  payable  in 
different  amounts,  within  ten  years,  out  of  a  street  improvement  fund  to  be 
raised  by  an  assessment  on  the  abutting  property.  This  action  was  insti- 
tuted by  the  property  owners  to  enjoin  the  collection  of  said  assessment.  It 
is  insisted  that  said  bonds  are  invalid  because  said  improvement  is  nut  orig- 
inal construction  of  the  streets,  but  a  reconstruction  for  which  the  city 
alone  is  liable.  Held— That  said  improvement  is  original  construction,  and 
properly  chargeable  to  the  lot  owners.  It  is  also  insisted  that  said  bonds  are 
invalid  as  issued  in  violation  of  section  157  of  the  Constitution,  which  prohib- 
its the  city  from  incurring  an  indebtedness  in  excess  of  the  revenues  and  in- 
come of  the  city  for  the  year,  because  it  was  not  authorized  by  two-thirds 
of  the  voters  of  the  city  voting  on  that  subject  at  an  election  held  for  that 
purpose.  Held— That  said  bonds  are  not  in  violation  of  said  section  of  the 
Constitution,  as  the  indebtedness  is  not  a  debt  of  the  city,  but  an  indebted- 
ness against  the  property  alone. 

Thos.  R.  Brown  for  appellants. 

P.  K.  Malin  and  W.  H.  Wadsworth  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  city  belongs  to  the  fourth  class.  Thirty  years  or  more  ago  cer- 
tain of  its  streets  had  been  graded  and  macadamized.    At  whose  cost  is  not 

vol.  25—11 
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shown.  The  improvement  was  quit^  deficient.  The  city  council  in  1900  de- 
termined to  improve  these  ways  by  building  them  of  fire-clay  street  pttvingr 
brick,  and  to  make  the  cost  of  the  construction  a  charge  against  the  abut- 
ting property.  The  proceedings  were  taken  under  section  3572,  Kentucky 
Statutes,  which  allows:  "The  original  construction  of  any  street,  road, 
alley,  market  space,  lane,  public  square  or  gi"ounds,  wharves,  levees,  or  ave- 
nue, may  also  be  made  at  the  exclusive  cost  of  the  own«rs  of  the  lots  and 
parts  of  lots  or  land  fronting  or  abutting  or  bordering  upon  the  grounds  so 
improved,  to  be  equally  apportioned  by  the  l)oard  of  council  according  to  the 
number  of  front  feet  owned  by  them  respectively." 

The  ordinance  requiring  the  improvement  to  be  made  under  the  section 
quoted  was  regularly  adopted.  The  contract  was  let  to  the  lowest  bidder, 
and  as  required  by  statute.  The  contnict  price  of  the  whole  work  under- 
taken was  about  125,000.  The  work  has  l)een  complet^l  as  re<iulred  by  the 
specifications  of  the  contract,  and  has  Iwen  acceptetl  by  the  city  authorities. 

Under  section  3574,  Kentucky  Statutes,  the  city  issued  bonds  for  the  pay- 
ment of  the  work.  That  section  required  the  mayor  of  the  city,  when  the 
work  was  undertaken  under  section  3572,  to,  within  thirty  days  after  the 
signing  of  the  contract,  issue  the  bonds  of  the  city  in  such  amount  as  the 
•  council  might  order,  not  exceeding  the  contract  price  of  the  work,  and  the 
'  expenses  of  issuing  the  bonds,  which  bonds  were  made  redeemable  at  any 
time  within  ten  years.  Section  3575,  Kentucky  Statutes,  provides  an  elab- 
orate plan  for  the  payment  of  the  bonds  and  interest,  the  substance  of  which 
is :  The  funds  arising  from  a  sale  of  the  bonds  shall  be  kept  separately  and 
exclusively,  and  l^e  known  as  the  "street  improvement  fund,"  and  be  ap- 
plied only  to  the  purpose  for  which  the  bonds  were  by  ordinance  directed  to 
be  issued ;  as  .soon  as  the  improvement  should  be  completed,  it  should,  with 
its  accruing  interest,  l)e  prorated  against  the  abutting  property,  by  the  front 
foot.  The  apportionment  so  made  thereby  became  an  assessment  upon  the 
•abutting  properties,  collectible  therefrom  as  other  taxes,  and  secured  by  a 
Jien  on  the  property.  It  was  collectible  in  annual  installments,  so  that 
^when  collected  it  would  liquidate  the  bonds. 

The  bonds,  as  provideti  for  in  the  section  last  referred  to,  were  issued  to 
the  amoimt  of  125,000,  "ptiyable  semi-annually  from  date  of  same,  and  pay- 
Able  and  redeemable  not  on  the  faith  and  credit  of  said  city,  but  out  of  and 
secured  by  a  lien  on  the  assessments  to  be  made  and  equally  apportioned 
against  said  lots  and  parts  of  lots  of  lands,"  etc. 

Thereafter  the  city  undertook  to  refund  those  bonds  by  substituting  its 
unconditional  obligation  to  pay  the  hotel's  that  much  money  in  any  event, 
pledging  all  the  n»venues  and  property  of  the  city  therefor.  This  suit  was 
brought  by  appellees,  on  their  own  behalves,  as  well  as  on  behalf  of  all 
others  similarly  situated,  who  it  was  allegeti  were  too  numerous  to  l>e  joined, 
but  whose  interest  was  one  in  common  with  appellees,  obtaining  an  injunc- 
tion against  the  collection  of  the  assessments  made  by  the  city  against  the 
abutting  property  to  pay  the  bonds  in  question.  Appellees  are  owners  of 
some  of  the  property  affected  by  the  assessment. 

Two  grounds  were  relied  on  to  defeat  the  city's  right  to  require  appellees' 
property,  by  any  sort  of  faix,  to  ptiy  for  this  improvement:  First,  it  is 
<;laimed  that  the  work  was  not  original  construction,  but  was  reconstruc- 
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tion,  which  is,  by  Btatute  (section  8666),  to  be  borne  by  the  city,  and  not  by 
the  abutting  property;  and,  second,  that,  viewing  it  as  a  debt  of  the  city,  it 
iras  in  excess  of  the  income  and  revenues  provided  for  that  year,  and  not 
liaving  been  authorized  by  a  two-thirds  vote  of  the  t-axpayers  at  an  election 
held  for  that  purpose,  was,  therefore,  contracted  in  violation  of  sections  167- 
168  of  the  Constitution,  and  was  by  the  terms  of  that  instrument  forever 
Told.  The  learned  circuit  court  sustained  appellees'  attack  upon  the  assess- 
luent,  but  upon  which  of  the  two  grounds  asserted  we  are  not  advised. 

Paving  the  streets  with  fire-clay  paving  brick  was  a  radical  improvement. 
For  aught  the  record  shows  the  old  macadamized  rotidway  was  an  incom- 
plete and  insufficient  provision  for  accommodating  the  public  travel.  It 
was  probably  more  in  the  nature  of  a  temporary  makeshift  till  such  time  as 
the  growth,  affairs  and  importance  of  the  municipality  would  justify  its 
imaking  a  more  permanent  and  expensive  roadway. 

In  McHenry  v.  Selvage,  99  Ky.,  232  (18  Ky.  Law  Rep.,  478),  a  macadamized 
Toad  had  been  taken  into  the  city  by  an  extension  of  its  boundary.  Upon 
the  city's  directing  it  to  be  paved  in  accordance  with  a  general  plan  of  street 
improvements,  it  was  held  that  this  was  original  and  not  reconstruction, 
within  the  meaning  of  the  statutes.  This  was  followed  In  Mackin  v.  Wll- 
eon,  30  Ky.  Law  Rep.,  218. 

This  view  of  the  law  seems  to  have  been  founded  upon  the  Idea  that  as  the 
•abutting  property  is  most  benefited  by  a  I'adical  and  permanent  improTe- 
meut,  it  should  bear  the  cost  of  it;  but  where  it  has  once  done  that,  reoon- 
structiona,  in  their  nature  resembling  repairs,  should  be  borne  by  the  entire 
municipality.  Until  the  abutting  property  has  once  been  compelled  to  bear 
this  burden  it  has  not  construoteti  originally  the  street,  which,  in  justice 
to  all  other  property  within  the  city,  and  upon  an  equal  basis  under  the 
statute,  it  should  do.  We  are  of  opinion  that  the  improvement  in  this  case 
t»mes  within  the  term  original  construction,  as  used  in  the  statute.  We 
have  not  overlooked  City  of  Louisville  v.  Tyler,  23  Ky.  Law  Rep.,  827.  Even 
if  the  principle  of  that  case  is  not  opposed  to  McHenry  v.  Selvage  the  facts 
are  variant  enough  to  distinguish  it  from  this  case.  If  these  bonds,  or  the 
cost  of  this  improvement,  be  deemed  a  debt  or  liability  of  the  city,  it  is  ad- 
mittedly in  excess  of  the  revenues  and  income  of  the  city  for  the  year  190O 
(when  incurred),  and  would  he  void,  because,  not  having  been  authorized 
by  two-thirds  of  the  voters  of  the  city  voting  on  that  subject  at  an  election 
held  for  that  purpose,  it  would  l)e  in  violation  of  section  167  of  the  Consti- 
tution. 

It  is  argued  for  appellees  that  the  fact  that  the  city  has  assumed  by  Its 
bonds  to  pay  for  this  work  makes  the  liability  that  of  the  municipality;  that 
it  is  not  material  as  affecting  the  nature  of  the  liability  whence  the  city  de- 
rives Its  means  of  discharging  it. 

The  construction  and  maintenance  of  proper  roadways  within  its  jurisdic- 
tion is  one  of  the  first  duties  of  a  municipality.  In  the  matter  of  selecting 
the  time  and  manner  of  making  such  improvements,  the  town  acts  legisla- 
tively. So  it  does,  too,  In  providing  the  manner  of  the  payment  for  the  im- 
provement. It  derives  this  legislative  authority,  Including  the  power  of 
taxation  to  that  end,  by  its  delegation  from  the  State  legislature,  in  which 
is  vested  all  the  power  of  taxation  in  the  State;    that  such  improvements 
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may  be  made,  if  deemed  advisable  by  the  proper  legislative  body,  at  the  exclu- 
sive Gost  of  the  property  primarily  and  directly  benefited  thereby,  within  the- 
limits  of  such  benefit,  is  a  doctrine  too  long  and  too  often  applied  in  this- 
State,  and  generally  everywhere,  to  now  admit  of  question,  or  need  citation 
of  authorities.    When  the  city  directs,  as  it  may,  that  such  improvement  be 
made  at  the  exclusive  cost  of  the  abutting  property,  and  the  statute  requires 
it  to  be  borne,  in  such  event,  exclusively  by  the  abutting  property,  the  lia- 
bility for  the  cost  of  the  improvement  is  in  no  sense  a  personal  one  upon  the 
city.    The  contractor  must  look  alono  to  the  property  designated  by  the  or- 
dinance directing  the  improvement   for  pay  for  his  work  and  materials. 
(Gosnell  v.  City  of  Louisville,  104  Ky,,  201,  20  Ky.  Law  Rep.,  519;  Becker- 
V.  City  of  Henderson,  100  Ky.,  450.)    The  city  in  this  matter  acts  for   the 
State  in  exercising  the  legislative  discretion  as  to  when,  where  and  how- 
such  roadway  improvements  shall  be  made.     The  imposition  of  the  cost,  in 
the  nature  of  a  tax,  is  generally  involuntary,  so  far  as  the  person  to  bear  it- 
is  concerned.    The  city  council  must,  and  does,  act  for  him   in  making  the 
contract  with  the  contractor,  as  to  terms,  price,  etc.    The  statute  has  under- 
taken to  break   the  payments  of  such  improvements  into  installments,  of 
such  duration  and  amounts  as  will  likely  bear  least  oppressively  upon  the 
taxpayer.    The  council,  by  virtue  of  its  statutory  authority  to  contract  for 
the  taxpaying  lot  owner,  executes  the  city's  bonds  for  the  contract  price. 
These  bonds,  by  the  terms  of  the  ordinance  under  which  they  are  issued,  and 
of  the  statute  upon  which  their  validity  is  dependent,  are  payable  only  out 
of  the  ''street  improvement  fund,"  which  is  to  be  collected   from  the   prop- 
erty benefited  by  the  improvement  and  charged  with  it. 

A  statute  very  similar  to  the  one  here  involved,  and  under  a  like  constitu- 
tional provision,  was  before  the  Indiana  Supreme  Court,  in  Quill  v.  City  or 
Indianapolis,  7  L.  B.  A.,  681.  The  conclusions  of  that  court  appear  to  us  to 
fairly  state  the  nature  and  effect  of  the  obligations.  It  said:  ''It  is  enough 
to  say  the  remedy  of  the  holders  of  the  bonds  or  certificates  is  confined  ex- 
clusively to  the  special  fund  provided  for,  and  to  the  collection  of  assess- 
ments by  enforcing  the  lien  upon  the  lots  or  parcels  of  ground  assessed  with 
the  cost  of  the  improvement.  The  city  is  in  no  way  liable  for  the  payment- 
of  the  bonds  except  out  of  the  special  fund  to  be  accumulated  from  assess- 
ments made  against  the  property  benefited.  According  to  the  scheme  pro- 
mulgated in  the  statute,  in  case  the  assessments  are  paid  without  delin- 
quency, it  is  impossible  for  a  single  bond  or  certificate  to  mature  in  advance- 
of  the  accumulation  of  a  special  fund  devoted  exclusively  to  its  payment. 
If  the  assessments  become  delinquent,  the  remedy  of  the  holders  of  the  bonds- 
or  certificates  is  confined  to  the  property.  There  is  no  liability  against  the 
city.  The  special  fund  provided  for  and  the  property  are  the  sources  from 
which  the  holders  of  the  Ixtnds  and  certificates  must  receive  their  pay,  the 
city  authorities  acting  merely  as  an  agency  for  making  and  collecting  the- 
assessments,  and  as  the  custodian  uf  the  fund  when  the  assessments  are  col- 
lected. In  this  they  do  not  act  as  the  agents  of  the  city,  but  as  special 
agents  to  accomplish  a  public  end." 

We  are  of  opinion  that  the  bonds  first  issued  in  settlement  of  this  work 
were  valid,  and  not  in  conflict  with  section  157  of  the  Constitution.  Whether 
the  second  issue  of  bonds,  the  refunding  bonds  referred  to,  wherein  the  credit 
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^nd  property  of  the  city  are  pledged  to  the  payment  of  the  cost  of  the  im- 
provement, is  a  valid  one,  may  be  doubted.  (City  of  Covington  v.  Nadaud, 
103  Ky.,  465,  20  Ky.  I^aw  Rep.,  161.)  But  we  are  unable  to  see  wherein 
-appellees  are  prejudiced  by  that  fact,  for  if  these  are  not  valid,  then  they 
owe  the  others  which  were  exchanged  for  them.  There  does  not  appear  to 
be  any  question  between  the  city  and  the  holders  of  the  bonds  as  to  their 
validity;  and  if  appellees  and  others  liable  therefor  pay  to  the  city  the  money 
owing  for  the  improvement  as  required  by  the  ordinance  and  the  statute' 
and  the  money  is  applied  to  discharging  the  liens  upon  their  property,  it 
does  not  appear  to  us  that  the  matter  of  the  form  of  the  indebtedness,  as 
•executed  by  the  city,  is  of  vital  materiality  to  appellees.  It  is  admitted  that 
the  benefits  were  more  than  double  the  cost  of  the  improvement,  and  that 
the  work  has  been  done  in  every  respect  according  to  the  contract. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded,  with 
•directions  to  dismiss  appellees'  petition  and  to  discharge  the  injunction. 
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(Filed  June  3,  1903.) 

Master  and  servant— Independent  contractor— Negligence— Appellant  made 
a  contract  with  P.  to  sink  a  shaft  for  it,  and  agree<l  to  furnish  him  a  whim 
or  hoist  for  the  purpose  of  enabling  him  to  perform  his  work.  As  a  part  of 
the  hoist  a  rope  was  necessary  to  be  used  for  the  purpose  of  suspending  a  tub 
in  the  removal  of  the  material  from  the  shaft,  and  for  the*  use  of  the  work- 
ingmen  going  to  and  from  their  work  in  it.  For  this  purpose  appellant 
furnished  a  wire  rope  which  was  used  for  about  six  months,  when  one  of 
F.  "s  workmen  -was  descending  in  the  tub  the  rope  broke  precipitating  him 
to  the  bott^im,  where  the  tub  fell  on  appellee's  Intestate,  crushing  and  kill- 
InK  him.  In  this  action,  brought  to  recover  damages,  appellant  insists  that 
it  is  not  liable  for  said  injury,  as  the  rehition  of  master  and  servant  did  not 
exist  Ijetween  it  and  the  intestate,  for  F.  was  an  independent  contractor  and 
the  inte.«tate  was  his  employe,  and  that  the  injury  resulted  from  the  neglect 
of  the  independent  contractor  to  ascertain  and  maintain  the  wire  rope  in  a 
safe  condition,  and  that  same  became  rusted  by  coming  in  contact  with 
copperas  water.  Held— That  the  relation  of  master  and  servant  did  not  exist 
between  appellant  and  the  intestate,  and  that  it  was  not  under  a  duty  to 
look  after  the  rope  and  keep  it  in  a  reasonably  safe'  condition.  If  any  one 
^as  guilty  of  actionable  negligence  F.  was  in  using  the  rope  after  it  got  in 
an  unsafe  condition.  The  negligent  act  did  not  consist  In  furnishing  an 
Insufficient  or  defective  rope,  but  in  allowing  it  to  l^ecome  so  by  those  to 
whom  it  was  furnished,  the  intestate's  employers,  between  whom  the  relation 
-of  master  and  servant  existed. 

R.  Y.  Thomas  and  H.  P.  Taylor  for  appellant. 

W.  L.  Beeves,  W.  J.  Boss  and  Q.  B.  Coleman  for  appellee. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  a  corporation,  is  a  coal  operator.  It  desiring  to  have  sunk 
•^n  its  property  a  circular  shaft  eight  feet  in  diameter,  entered  into  a  con- 
•^nwt  with  Foley  &  Nunan,  evidenced  by  a  writing,  by  which  they,  at  a  stip- 
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Ulated  price  per  foot,  agreed  to  sink  it.  There  are  provisions  of  the  ooDtrac^ 
Whioh  read  as  follows:  '*The  party  of  the  second  part  agrees  to  sink  a  shafU 
at  a  point  designated  by  the  party  of  the  first  part,  the  said  shaft  to  be  eight- 
feet  in  diameter  and  circular,  for  the  sum  of  |7.87J^  per  foot  in  depth,  reck- 
oned from  a  point  on  a  level  with  the  bottom  of  the  retaining  wall,  which 
Will  be  built  by  a  separate  contract.  It  is  further  agreed  that  the  party  of 
the  first  part  shall  furnish  the  necessary  tools,  with  electric  blast  battery,  for 
doing  this  work,  and  also  a  whim  or  hoist  to  be  worked  by  horse  power;  alsa 
two  horses  for  said  whim.  All  labor  and  ammunition  necessary  for  the 
completion  of  the  work  to  be  furnished  by  the  parties  of  the  second 
pBPt."    *    *    ♦ 

Pursuant  to  the  contract  the  api>ellant  furnished  a  "whim  or  hoist,'*  and 
B8  a  part  of  it  a  rope  was  necessary  to  be  used  for  the  purpose  of  suspending- 
B  tub  used  in  the  removal  of  the  material  from  the  shaft,  and  for  the  use  ot 
the  workingmen  going  to  and  from  their  work  in  it.  First  a  grass  rope  waa 
used,  but  it  was  believed  to  be  unsafe,  when  the  appellant,  at  the  request  or 
Foley  &  Nunan,  furnished  them  a  new  wire  rope,  one  that  had  never  been 
used  before.  It  was  delivered  to  them  on  the  —  day  of  November,  1901,  and 
they  continued  to  use  it  from  that  date  until  the  22d  day  of  May,  1909,  when 
Allen  Bailey,  one  of  Foley  &  Nunan 's  employes  got  into  the  tub  for  th& 
purpose  of  going  to  the  bottom  of  the  shaft  In  the  prosecution  of  his  labors, 
and  as  the  tub  swung  clear,  the  ropo  broke'  about  six  feet  above  the  bail  or 
the  tub;  it  fell  with  Bailey  in  it  to  the  bottom  of  the  shaft,  whioh  was  about 
170  feet  deep,  striking  the  intestate,  Daniel  Grider,  who  was  working  at  the- 
bottom  of  the  shaft,  killing  him  probably  instantly,  as  he  was  dead  when 
rescued  from  the  shaft  a  few  minutes  later.  The  accident  occurred  while 
Foley  &  Nunan  were  sinking  the  shaft  under  their  contract  with  the  appel- 
lant. The  personal  representative  of  the  intestate,  Daniel  Grider,  brought- 
this  action  to  recover  damages  for  the  alleged  negligence  of  the  appellant  in 
furnishing  an  insufficient,  dangerous  and  defective  rope  to  be  used  for  th& 
purpose  hereinbefore  stated. 

The  appellee  claims  that  as  it  was  the  duty  of  appellant  to  furnish  a  rop«> 
to  be  used  for  the  purpose  and  in  the  manner  in  which  the  one  In  question 
was  being  used  when  the  accident  occurred,  the  law  imposed  the  duty  or 
furnishing  one  in  a  reasonably  safe  condition,  and  to  so  keep  it  during  the- 
progress  of  the  work.  For  the  appellant  It  is  contended  that  Foley  &  Nunan 
were  independent  contractors;  that  in  addition  to  paying  them  a  stipulated 
price  per  foot  for  the  work.  It  agreed  to  furnish  tools,  whim,  etc.,  which  it- 
did  to  their  satisfaction ;  that  the  intestate  was  there,  not  its  employe,  and 
that  the  relation  of  master  and  servant  did  not  exist  between  it  and  the  in- 
testate. 

The  evidence,  without  contradiction,  establishes  the  facts  to  be  as  follows  r 
That  the  wire  rope  was  new  when  furnished  the  contractors;  that  the 
estimated  weight  it  would  carry  was  may  times  greater  than  it  was  sustain- 
ing when  the  accident  happened;  that  when  the  rope  was  furnished  there 
were  no  apparent  defects  in  it;  that  the  contractors  employed  and  paid  their- 
laborers ;  that  their  laborers  were  not  on  the  pay  roll  of  the  appellant ;  that- 
It  did  not  direct  or  control  them  in  the  performance  of  their  duties ;  that  a. 
party  representing  the  appellant  occasionally  visited  the  shaft  to  note  the- 
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progress  of  the  work  and  make  estimates,  as  required  by  the  contract,  to 
enable  it  to  make  payments  to  the  contractors  on  the  work.  The  rope  could 
not  have  been  defective  when  delivered  to  the  contractors,  or  it  would  not 
have  stood  the  use  for  six  months  before  it  broke.  Copperas  water,  in  con- 
tact with  which  it  constantly  came,  caused  it  to  rust  and  become  defective.. 
Xo  jury  composed  of  reasonable  men,  could  from  the  evidence,  or  by  rea- 
S(»nable  inference  drawn  therefrom,  have  reached  conclusions  other  than  the 
one  last  above  stated. 

Counsel   invites  the  attention  of  the  court  to  a  great  variety  of  cases,, 
which  he  contends  support  the  right  of  the  appellee  to  recover  in  this  case,, 
claiming  that  some  place  the  right  upon  one  ground  and  some  upon  others. 
Attention  has  been   called  to  the  case  of  Bright's  Adm'r  v.  Barnett  & 
Record  Co. ,  >!6  L.  B.  A. ,  624.     In  that  case  it  appeared  that  the  defendant 
'WBs  engaged  In  building  an  elevator  for  grain,  and  contracted  with  a  fire 
extinguishing  company  to  construct  a  fire  extinguishing  apparatus  and  ap- 
pliances; the  defendant  was  to  furnish  the  staging  that  the  men  employed 
by  the  fire  extinguishing  company  would  need  in  performing  the  work.    A 
staging  plank  or  a  plank  walk  of  a  single  plank  was  needed  to  be  thrown 
tcross  the  bins  about  seventy  feet  from   the  bottom,  or  above  the  floor,  on 
which  the  employes  stood  or  walked  while  prosecuting  the  work.    The  de* 
fendant  undertook  to,  and  did,  furnish  the  walk  across  one  of  the  bins  for  the 
use  of  the  employes.    The  plank  used  had  a  large  knot  extending  nearly 
across  it,  about  five  feet  from  one  end.    The  deceased  was  an  employe  of  the 
fire  extinguishing  company,  and  it  was  necessary  for  him  to  walk  across  the- 
plank,  and  while  doing  so,  it  broke  at  the  place  where  the  knot  was,  pre- 
cipitating him   to  the  floor,  killing  him   instantly.     The  deceased  did  not 
know  of  the  defect  in  the  plank,  and  owing  to  darkness   could   not  see  It. 
The  defendant  undertook  to  furnish  the  material  and  build  the  walk  in  a 
safe  and  suitable  manner  for  the  use  of  the  deceased  and  other  employes  of 
the  fire  extinguishing  company.    A  recovery  was  sustained  against  the  de- 
fendant on  two  grounds :  First,  the  defendant  in  furnishing  the  staging  for 
the  use  of  the  employes  of  the  fire  extinguishing  comiiany  had  impliedly  in- 
vited the  deceased  to  walk  on  it  while  doing  his  work,  and  was  liable  to  him 
if  he  suffered  injury  from  its  defective  condition  caused  by  negligence  in  its 
construction;  second,  such  liability  might  rest  upon  the  duty  which  the  law 
impoa^s  on  every  one  to  avoid  acts  immediately  dangerous  to  the  lives  of 
others. 

In  Mulchey  v.  Methodist  Religious  Society,  &c. ,  125  Mass. ,  487,  on  an  anal- 
ogous state  of  facts  the  court  held  the  Methodist  Religious  Society  liable^ 
Tipon  the  theory  that  it  had  in  effect  invited  and  induced  the  injured  party,, 
an  employe  of  one  who  had  contracted  to  do  certain  painting  on  its  churchy 
to  go  upon  dangerous  and  defective  staging  which  it  had  procured  to  be- 
erected  for  use  of  the  contractor  and  his  employes  in  performing  the  work 
under  the  contract.  If  the  dangerous  and  defective  condition  of  the  staging 
from  which  the  injuries  resulted  as  appeared  in  Bright,  Adm'r  v.  Barnett. 
&  Record  Co. ,  and  Mulchey  v.  Methodist  Religious  Society,  had  not  existed 
%  reason  of  the  defective  construction  of  the  staging,  it  is  evident,  from  the- 
statement-6  and  reasoning  of  the  court,  no  recovery  would  have  been  allowed. 
In  the  last-named  case  the  court  said:  ''In  the  present  case  the  society , 
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through  its  authorized  agents,  had  accepted  and  used  the  staging,  and  had 
in  effect  invited  and  induced  Needhani  and  his  workmen  to  come  upon  it  to 
paint  the  church,  .ind  was  liable  to  any  of  them  who  suffered  injury  ^rom 
the  dangerous  condition  of  the  staging  which  was  not  appiu*ent  to  them,  and 
which  was  caused  by  negligence  in  its  construction." 

A  fair  inference  to  be  drawn  from  the  cases  to  which  we  have  alluded  is 
that  if  the  staging  had  become  defective  by  being  used  after  it  had  been  con- 
structed and  accepted  by  the  contractors,  the  injured  employes  (X)uld  not 
have  maintained  the  action  against  Barnett  &  liecord  Co, ,  or  the  Methodist 
Religious  Society.  Many  cases  enunciating  the  same  doctrine  exist,  but  it 
would  be  unprofitable  to  cite  and  review  them.  Cases  are  cited  to  show  (yet 
there  are  cases  holding  a  contrary  view)  that  premises  upon  which  an  inde- 
pendent contractor  is  required  to  lalwr  for  the  benefit  of  the  owner  must  l>e 
safe  for  the  purpose.  Other  castas  are  cited  to  show  the  circumstances  under 
which  owners  of  land  were  held  responsible  for  injuries  suffered  by  pers(ms 
going  upon  it  at  the  owner's  invitiition,  etc.  The  injury  did  not  result  from 
the  defective  condition  of  appellant's  premises,  therefore,  no  such  question 
is  here  for  consideration. 

The  chief  contention  of  counsel  for  appellee  is  that  the  relation  of  master 
and  servant  existed  between  the  appellant  and  the  intestate,  and  that  the 
appellee  is  entitled  to  recover  upon  that  theory.  In  this  view  the  court 
l)elow  concurred,  and  instruct<^d  the  jury  in  accordance  therewith.  Among 
other  instructions  the  court  told  the  jury  that  it  was  the  duty  of  the  appel- 
lant to  use  ordinary  care  to  keep  the  rope  which  it  furnished  Foley  &  Nunan 
in  a  sufficiently  strong  and  safe  condition  for  the  purpose  for  which  it  was 
being  used.  As  the  uncontradicted  testimony  shows  the  roi)e  at  the  time  it 
was  deliver<Hl  to  Foley  &  Xunau  was  new,  and  reasonably  «ife  for  the  pur- 
pose for  which  it  was  to  Ix*  used.  The  real  question  is :  Did  the  law  impose 
upon  appellant  the  duty  to  kt»ep  it  in  that  condition  during  the  prosecution 
of  the  work  under  the  contracty  This  duty  was  not  imiwsetl  on  appellant  by 
the  k»rms  of  the  contract,  nor  was  it  by  law,  unless  the  relation  of  mast4?r 
and  servant  existed  between  appellant  and  the  intestate.  If  the  relation  of 
master  and  servant  existed,  then  the  duty  was  imposed  to  furnish  a  rop^  in 
a  reasonably  safe  condition  for  the  purpose  intended,  and  so  maintain  it. 
The  intestate  Wcis  neither  employed,  controlled  nor  paid  by  the  appellant.  It 
had  neither  the  authority  to  employ  him  to  work  in  the  shaft,  direct  him 
while  there,  nor  to  discharge  him.  If  he  had  been  the  servant  of  the  appel- 
lant  he  would  have  been  entirely  under  its  control  and  direction. 

In  Cooley  on  Torts,  pjiges  531-539,  it  is  s*iid:  "A  preliminary  remark  is 
essential  n^garding  the  employment  in  the  law  of  the  words  master  and  ser- 
vant. The  common  understanding  of  the  words  and  the  legal  understanding  Is 
not  the  same ;  the  latter  is  broader,  and  comprehends  some  cases  in  which 
the  parties  are  mast<»r  and  servant  only  in  a  peculiar  sense,  and  for  certain 
purposes ;  perhaps  only  for  a  single  purpose.  In  strictness,  a  servant  is  one 
who,  for  a  valuable  consideration,  engages  in  the  service  of  another,  and 
undertakes  to  observe  his  directions  in  some  lawful  business.  *  *  ♦  It 
could  not  at  all  depend  on  whether  the  master  was  to  pay  anything,  nor 
whether  the  service  was  permanent  or  temporary.  His  control  of  the  action 
of  the  other  is  the  important  circumstances,  and  the  particulars  of  his 
arrangement  are  immaterial.^' 
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The  court  in  Mulchey  v.  Methodist  Religious  Society,  cited  by  counsel  for 
appellee,  said:  *'The  plaintiff,  not  being  employed,  controlled  or  paid  by  the 
defendant,  would  seem  not  to  be  their  servant  so  that  they  would  be  liable 
for  hLs  acts,  or  their  liability  to  him  be  governed  by  the  rules  applicable  as 
between  master  and  servant.'*    (Johnson  v.  Boston,  118  Mass.,  114. ) 

In  Robinson,  &c.  v.  Webb,  11  Bush.  4(55,  the  court  quotes,  with  approval, 
a  definition  of  master,  as  follows:  "He  is  to  be  deemed  the  master  who  has 
the  sujierior  choice,  control  and  direction  of  the  servant,  and  whose  will  the 
servant  represents,  not  merely  in  the  ultimate  result  of  the  work,  but  in 
details." 

It  appeared  in  that  case  that  the  owner  of  a  lot  of  ground  contracted  with 
a  builder  that  the  latter  furnish  all  the  materials  and  labor;  and  should 
erect  thereon  a  building  for  a  fixed  price,  to  l>e  done  imder  the  supervision 
of  au  architect.  The  court  held  that  it  was  an  independent  employment, 
in  which  the  relation  of  master  and  servant  did  not  exist.  The  court  con- 
•cludes  that  the  relation  of  master  and  servant  did  not  exist  between  appel- 
lant and  Foley  &  Nunan,  or  between  it  and  the  intestate;  and  that  it  was 
not  under  a  duty  to  look  after  the  rope  and  keep  it  in  a  reasonably  safe  con- 
dition. If  any  one  was  guilty  of  actionable  negligence,  Foley  &  Nunan 
were  in  using  the  rope  after  it  got  in  an  unsafe  condition.  Suppose  a  pick 
and  shovel  which  appellant  had  furnished  them  had  l^ecome  unsafe  for  use 
afl*»r  they  had  commenced  using  it,  and  in  consequence  thereof  one  of  their 
<'niployes  had  been  injured,  would  the  appellant  have  been  responj^ible  there- 
for? We  think  not.  Neither  is  it  any  more  responsible  in  the  case  at  bar 
than  it  would  have  Ix-en  in  the  supiX)stHl  «vse.  The  undisputed  facts  show 
Ihjit  negligent  act  (if  such  there  was)  did  not  consist  in  furnishing  an  in- 
sufficient or  defective  rope,  but  in  allowing  it  to  Ix'ccmie  so  by  those  to 
whom  it  was  furnished,  the  intesttite's  employers,  between  whom  the  rela- 
tion of  master  and  servant  existed.  Without  passing  upon  the  question  (it 
not  heing  before  us)  as  to  whether  or  not  the  appellant  would  have  been  re- 
sponsible had  it  furnished  a  defective  rope  and  the  intestate  had  been  killed 
in  consequence  thereof,  it  is  sufficient  to  say  that,  as  there  was  no  evidence 
to  show  that  it  was  defective  when  it  was  deliveretl  to  Foley  &  Nunan ;  and 
further,  as  the  relation  of  master  and  st^rvantdid  not  exist  lx*tween  appellant 
and  intestate,  no  duty  rested  on  it  to  see  that  the  rope  continued  «ife  for  use 
in  the  shaft,  the  court  should  have  given  the  jury  peremptory  instructions 
to  find  for  the  appellant. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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(Filed  June  3,  1903- Not  to  be  rei>orted. ) 

landlord  and  tenant-— In  an  action  by  a  landlord  against  an  assignee  of 
his  tenant,  the  assignee  may  make  any  defenses  that  were  available  to  the 
tenant. 

Humphrey,  Burnett  &  Humphrey  for  appellants. 

^^m.  Erieger  and  Harris  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 
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Judge  Paynter  delivered  the  following  response  to  petition  for  rehearing : 

The  assignees  of  the  lessees  acquired  all  rights  in  the  contract  of  lease 
which  they  had,  one  of  which  is  to  have  it  enforced  according  to  the  terms 
in  the  same  manner  as  the  lessees  could  have  done.  The  landlord  is  assert- 
ing a  claim  under  the  lease  against  the  assignees  of  the  lessees.  Certainly 
any  claim  which  would  have  been  available  as  a  defense  by  the  lesse€*s  is 
likewise  available  as  a  defense  by  their  assignees.  The  siime  proceeding  in 
the  case  that  would  have  been  necessary  to  have  enabled  the  lessees  to  estab- 
lish their  defense  is  open  to  their  assignees. 

The  petition  for  a  rehearing  was  considered  by  a  judge  other  than  the  one 
who  delivered  the  opinion. 


GRUBBis  V.  PEKCE. 
(Filed  June  3,  1903--Not  to  be  reported. ) 
0.  C.  Bagby.  R.  V.  Hume  and  R.  G.  McKee  for  appellant. 
E.  V.  Puryear,  John  C.  Voris  and  W.  R.  Embry  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
Judge  Paynter  delivered  the  following  response  to  petition  for  rehearing: 

The  court  has  been  unable  to  discover  any  error  in  the  opinion  delivered 
in  this  case.  In  support  of  the  petition  for  rehearing  the  appellee  files  her 
affidavit  in  which  she  makes  statements,  if  true,  she  should  not  have  recov- 
ered the  judgment  from  which  the  appeal  is  prosecuted.  This  court  can  not 
consider  on  an  appeal  facts  which  would  properly  come  before  the  lower 
court  in  an  action  for  a  new  trial,  therefore,  they  could  not  justify  this 
court  in  reversing  the  case.  The  court  has  neither  the  disposition  nor  right 
to  deprive  the  attorneys  who  have  prosecuted  the  case  of  their  fees  without 
hearing,  which  it  would  practically  do  if  it  reversed  the  case  on  the  affidavit 
of  the  appellee. 

The  petition  for  rehearing  was  considered  by  a  judge  other  than  the  one 
who  delivered  the  opinion. 
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(Filed  June  3,  1908— Not  to  be  reported. ) 

Elections— Constitutional  law— The  lncuml:)ents  of  the  offices  of  police 
judge  and  marshal  of  Lo^kport,  a  city  of  the  sixth  class,  who  had  been 
elect^Hl  at  the  November  election,  1901,  resigned,  and  in  Mai-ch,  1902,  the 
town  c-ouncll  appointed  appellant  S.  police  judge  and  appellant  F.  marshal 
to  flu  the  vacancies.  At  the  ensuing  November  election,  at  which  only  a, 
congressman  was  to  be  electtni,  appellees  were  respectively  elected  police 
judge  and  marshal.  In  this  action,  contesting  the  election,  the  question  in- 
volved is  whether  or  not  said  election  is  prohibited  by  secitlon  158  of  the 
Constitution.  Held— That  said  election  was  Invalid,  as  It  was  not  held  at 
an  election  '*at  which  there  aiv  cliy,  town,  county,  distiet  or  State  officers 
to  be  elected, ' '  as  provided  by  section  162  of  the  Constitution. 

J.  R.  Fears  and  John  D.  Carroll  for  appellants. 
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W.  O.  Jackson  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

At  the  November  election,  1901,  H.  C.  L.  Montgomery  was  elected  jwlice 
jadge  of  the  town  of  Lockport  for  the  ensuing  term  of  four  years,  and  at  the 
same  election  James  Newton  was  elected  marshal  of  that  town  for  the  same 
term.  On  the  first  Monday  in  January,  1902,  each  was  inducted  into  the 
office  which  he  was  elected  to  fill.  Both  having  resigned,  the  board  of  trus- 
tees, In  March,  1902,  appointed  the  appellant,  Steiger,  judge  of  the  police 
court  and  the  appellant,  Furguson,  as  marshal  to  fill  the  vacancies  occa- 
sioned by  the  resignation  of  Montgomery  and  Newton.  Although  the  board 
of  trustees  of  the  town  were  not  requested  to  and  did  not  order  an  election 
to  fill  the  vacancies,  an  election  was  held  on  the  day  of  the  regular  Novem- 
ber election,  1900,  at  which  the  api)ellee,  John  Hackett,  received  a  majority^ 
of  all  the  votes  cast  for  the  office  of  police  judge  and  Elijah  Shaw  received  & 
minority  of  all  the  votes  oast  for  the  office  of  marshal.  Lockport  is  situated 
In  Henry  county.  At  the  regular  November  election  of  1903  there  were  no- 
city  ofSoers  elected  in  Lockport,  nor  county  o£9oers  In  Henry  county,  or  any 
part-  thereof,  or  in  any  district  of  which  it  is  a  part,  or  for  the  State  at  large. 
The  only  office  to  be  filled  at  the  November  election  in  the  district  of  which. 
Henry  county  forms  a  part,  was  a  representative  in  congress.  For  this  rea- 
BOD  the  appellants  who  held  the  oflQces  under  appointment  of  the  board  of 
trustees  claim  that  by  virtue  thereof  they  are  entitled  to  hold  them  until 
their  successors  are  elected  at  the  regular  November  election  in  1908,  and 
are  qualified.  On  i;he  other  hand,  the  appellee,  contend  that  the  vacancies- 
should  have  been  filled  at  the  regular  November  election  of  1902 ;  and  that 
as  (h^  received  a  majority  of  the  votes  cast  at  that  election  they  are  en- 
titled to  hold  the  respective  oflQces  of  police  judge  and  marshal. 

Lockport  is  a  city  of  the  sixth  class.  By  section  3692  of  the  Kentucky^ 
Statutes  it  is  made  a  duty  of  the  board  of  trustees  to  fill  vacancies  by  ap- 
polDtment  for  the  time  fixed  in  the  Constitution.  The  question  is,  should 
an  election  have  been  held  in  November,  1902,  to  fill  the  vacancies  for  the- 
halance  of  the  terms  for  which  Montgomery  and  Newton  were  elected 'r* 

Section  162  of  the  Constitution  reads  as  follows:  *'If  the  unexpired  term 
win  not  end  at  the  next  succeeding  annual  election  at  which  either  city,, 
town,  county,  district  or  State  officers  are  to  be  elected,  and  if  three  months. 
Interyene  before  said  succeeding  annual  election  at  which  either  city,  town, 
wnnty,  district  or  State  officers  are  to  be  elected,  the  office  shall  be  filled  by 
appointment  until  said  election,  and  then  said  vacancies  shall  be  filled  by 
an  election  for  the  remainder  of  the  term.  If  three  months  do  not  intervene- 
hetween  the  happening  of  said  vacancy  and  the  next  succeeding  election  at- 
which  city,  town,  county,  district  or  State  officers  are  to  be  elected,  the^ 
office  shall  be  filled  by  appointment  until  the  second  succeeding  annual  elec^ 
tion  at  which  city,  town,  county,  district  or  State  officers  are  t-<i  lie  elected; 
wdthen,  if  any  part  of  the  term  remains  unexpired,  the  office  shall  be  filled 
^election  until  the  regular  time  for  the  election  of  officers  to  fill  said 
offices.  Vacancies  in  all  offices  for  the  State  at  large,  or  districts  larger 
^^n  a  county,  shall  be  filled  by  appointment  of  the  governor;  all  other  ap« 
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pointments  shall  be  made  as  prescribed  by  law.  No  i)er8on  shall  ever  be  ap- 
pointed a  member  of  the  general  assembly,  but  vacancies  therein  may  be 
filled  at  a  special  election,  in  such  manner  as  may  be  provided  by  law. " 

More  than  three  months  had  elapsed  from  the  time  the  appellants  were  ap- 
pointed until  the  November  election  of  1902;  that  election  was  not  an  annual 
election  to  which  section  158  of  the  Constitution  related.     The  election    re- 
ferred to  in  that  section  is  one  "at  which  there  are  city,  town,  county,  dis- 
trict or  State  officers  to.  be  elected."    If  section   162  had  provided   tliat 
vacancies  should  be  filed  at  the  next  annual  election,  and  not  have  limited 
the  riffht  to  do  so  to  an  annual  election  at  which  either  city,  town,  county, 
district  or  State  officers  were  to  be  elected,  then  it  won  Id  be  clear  that  the 
election  to  fill  the  vacancy  would  have  taken  place  at  the  regular  annual 
Novemlx»r  election  in   1902.     This  conclusion  is  supported  by  Shelly  v.  Mc- 
Cullough,  97  Ky.,  164;  Neely  v.    McGolUmi,    &c.,  107   Ky.,   143;  Eversole  v. 
Brown,  21   Ky.  Law  Rep.,  92o;  Todd  v.  Johnson,  &c.,   99  Ky.,  54«.     In   the 
oase  of  Totid  v.  Johnson,  &c.,  it  is  decided  that  the  time  at  which  an  elec- 
tion is  to  be  held  by  the  people  to  fill  vacancies  for  the  unexpired  term  of 
an  elective  office  is  controlled  by  the  provisions  of  section  153  of  the  Con- 
stitution, and  that  presidential  electors  are  State  officers-  in  the  meaning  of 
that  section.     In  Eversole  v.  Brown  it  appeared  that   in  April,   1898,  Clark, 
who  had  l)een  elected  circuit  judge  at  the  ivgular  election  of  1897,  died  and 
the  governor  appointed  Brown  to  fill  the  vacancy.     At  the  regular  election 
in   1898,  p]versole  was  elected  to  fill   the  unexpired  term.     This  court  held 
that  under  section  152  of  the  Constitution    such  an  election  could  not  be 
legally  held  at  that  time.     In  Xeely  v.  McCollum  it  is  held  that  vacancies 
in  the  office  of  sheriff  can  not  l3e  filled  at  an  election  when  the  only  officer 
to  be  voted  for  in  the  county  is  a  member  of  congress.     This  court  in  that 
•case  construed  section  152  of  the  Constitution  as  it  did  in  Eversole  v.  Brown. 
It  follows  that  vacancies  in  the  offices  of  police  judge  and  marshal  could  not 
be  fllkMi  by  the  people  at  the  regular  annual  election  in  November,  1902. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


MUTUAL  BENEFIT  LIFE  INSURANCE  CO.  OF  NEWARK,  NEW  JER- 
SEY V.  FIRST  NATIONAL  BANK  OF  LOUISVILLE. 
(Filed  June  3,  1903.) 

1.  Insurance— Cessation  of  policy— Appellant  issued  a  policy  for  $6,000  on 
the  life  of  S. ,  on  which  he  paid  the  premium  for  twelve  years,  and  at  the 
end  of  that  time  S.  obtained  a  loan  for  $599.32  from  the  company,  and  exe* 
tuted  his  note  therefor,  which  was  due  July  30,  189il.  Before  the  maturity 
of  said  note  S.  assigned  said  policy  to  appellee.  S.  failed  to  pay  said  note 
at  maturity,  or  the  premium  then  due,  and  died  in  November,  the  same 
year.  An  action  having  been  instituted  on  said  policy,  appellant  claimed 
that  the  policy  ceased  on  July  1,  1899,  when  S.  failed  to  pay  the  premium 
when  due.  Previous  to  the  loan  S.  had  made  a  change  in  the  nonforfeiture 
clause  by  which  the  company  agreed  to  pay  as  a  cash  surrender  value  its 
entire  net  reserve,  less  a  surrender  charge  equal  to  1  per  cent,  of  the  sum  in- 
sured by  the  policy.  If  there  be  any  loan  upon  the  policy  it  shall  be  paid 
out  of  the  cash  surrender  value  and  remainder  paid  in  cash  by  the  company, 
but  the  policy  should  cease  upon  the  failure  to  pay  any  premium  that  might 
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be  due.  On  July  80,  1899,  there  was  a  loan  upon  the  policy  then  amount- 
ing to  1817.90,  and  whioh  matured  on  that  day,  it  also  being  the  day  upon 
which  the  semiannual  premium  was  due,  whioh  he  failed  to  pay.  The 
amount  of  the  cash  surrender  value  of  the  jiolicy  on  that  day  was  the  amount 
of  the  loan.  There  was,  therefore,  on  July  30,  after  the  payment  of  the 
note,  nothing  left  of  the  cash  surrender  value  to  be  applied  to  extended  in- 
surance, and  the  premium  which  was  then  due  not  being  paid,  by  the  temia 
of  the  contract  the  policy  ceased.  The  policy  did  not  cease  on  account  of 
failure  to  pay  the  loan,  but  on  account  of  the  failure  to  ptiy  the  premium. 
9.  Estoppel— The  insurance  company  by  assenting  to  the  assignment  of  the 
poU<7  is  not  estopped  from  setting  up  the  defense  of  the  termination  of  the 
IK)licy  as  the  assignee  received  it  with  notice  of  the  loan  as  the  amount 
thereof  was  endorsed  on  the  policy. 

Dodd  &  Dodd  and  Harris  ^  Marshall  for  appellant. 

Mat  0*Doherty  for  appellee,  First  National  Bank. 

Leopold  &  Pennebaker  for  Sudduth's  Kzecutor. 

Appeal  from  .Tefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Paynter. 

On  July  30,  1897,  the  appellant  issued  to  Watson  A.  Sudduth  a  policy  in- 
suring his  life  in  the  sum  of  $5,000  for  the  benefit  of  his  executors  or  assigns, 
in  consideration  of  the  payment  of  a  semi-annual  premium  of  163.50.  He 
paid  the  premiums  for  twelve  years.  On  July  14,  1898,  he  borrowed  of  the 
company  on  the  policy  $649.60,  executing  a  note  due  in  six  months.  At  ma- 
turity, an  additional  loan  being  made,  the  note  was  renewed  for  $599.32,. 
payable  July  80,  1899.  On  May  6.  1899,  Sudduth,  for  value,  assigned  the 
policy  to  the  appellee,  the  First  National  Bank  of  Louisville.  The  assign- 
ment was  assented  to  by  the  company  in  writing,  but  it  was  stipulated 
therein  that  the  assignee  agreed  that  any  indebtedness  to  the  company  on 
the  policy  should  be  a  valid  and  prior  lien  thereon.  The  semiannual  pre- 
mium falling  due  on  July  30,  1899,  was  not  paid,  nor  was  the  note  due  by 
Sudduth  to  the  company ;  and  he  died  the  following  November.  This  action 
was  brought  to  recover  on  the  policy. 

Among  other  provisions  the  policy  contained  the  following:  "Provided,. 
That  in  case  the  said  premium  shall  not  be  paid  on  or  before  the  several  days 
hereinbefore  mentioned  for  the  payment  thereof  at  the  office  of  the  company 
in  tbv  city  of  Newark,  or  to  agent  when  they  produce  receipts,  signed  by  the 
president  or  treasurer,  then  in  every  such  case  this  policy  shall  cease  and 
determine,  subject  to  the  provisions  of  the  company's  nonforfeiture  system, 
as  endorsed  hereon  with  accompanying  table. ' ' 

Sudduth  failing  to  pay  the  semi-annual  premium  falling  due  on  July  30, 
1899,  the  policy  by  its  terms  ceased,  unless  it  was  saved  by  the  nonforfeiture 
provisions  thereon  endorsed.  The  nonforfeitui-e  clause  as  originally  en- 
dorsed on  the  policy  was  on  March  24,  1896,  changed  by  the  consent  of  parties 
and  another  substituted  for  it.  The  rights  of  the  parties  must  be  deter- 
mined by  the  substituted  agreement,  which  is  in  these  words:  "In  consid- 
eration of  the  release  (copy  of  which  is  endorsed  hereon)  of  the  nonforfeiture 
provisions  hereto,  applicable  to  policy  No.  137,661,  on  the  life  of  Watson  A. 
Sudduth,  the  Mutual  Benefit  Life  Insurance  Co.  hereby  agrees  that  the  fol- 
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lowing  nonforfeiture  provisions  shall  apply  thereto  as  if  originally  incor- 
porated in  and  endorsed  upon  said  policy: 

"NONFORFEITURE  PROVISIONS 

"When  after  two  full  annual  premiums  shall  havelieen  paid  on  this  pjollcy 
it  shall  cease  or  become  void  solely  by  the  nonpayment  of  any  premium 
when  due,  its  entire  net  reserve  by  the  American  Experience  Mortiility  and 
interest  at  4  per  cent,  yearly  (provided  there  be  no  loan  on  the  policy)  shall 
l)e  applied  by  the  company  as  a  single  premium  at  the  company's  rat-es  pub- 
lished and  in  force  at  this  date,  either,  first,  to  the  purchase  of  non partici- 
pating term  insurance  for  the  full  amount  insured  by  this  policy;  or,  second, 
upon  the  written  applictition  by  the  owner  of  this  policy  and  the  surrender 
thereof  to  the  company  at  Newark  within  three  months  from  such  nonpayment 
of  premium,  to  the  purchase  of  a  nonparticipating  paid-up  policy,  payable 
at  the  time  this  policy  would  l)e  payable  if  continued  in  force.  Both  kinds 
of  insurance  aforesaid  will  be  subject  to  the  same  conditions,  except  as  to 
payment  of  premiums,  as  those  of  this  policy;  third,  if  preferred  the  com- 
pany will,  on  surrender  of  the  policy  fully  receipted  within  the  said  three 
months,  pay  as  a  cash  surrender  value  its  entire  net  reserve  by  the  American 
Experience  Mortality  and  interest  at  il4  per  cent,  yearly,  less  a  surrender 
o.harge  equal  to  1  per  cent,  of  the  sum  insured  by  the  policy. 

*'If  there  be  any  loan  on  the  policy  such  indebtedness  shall  be  paid  off  out 
of  the  cash  surrender  value  and  the  remainder  paid  in  ciish  by  the  company ; 
or  a  value  will  be  allowed  by  the  company  in  the  form  of  extended  or  ]iaid- 
up  insurance,  as  above  provided,  the  amount  to  he  applied  to  the  purchase 
of  such  insurance  being  correspondingly  reduced  in  the  ratio  of  the  indebt- 
edness to  the  full  cash  surrender  value. 

"If  death  shall  occur  within  one  year  aft«r  the  nonpayment  of  premium 
and  during  the  term  of  extended  insurance,  there  shall  be  deducted  from  the 
amount  payable  any  premium  that  would  have  become  due  on  this  policy  if 
it  had  continued  in  full  force;  also  the  amount  of  any  indebtedness  on  this 
policy  at  time  of  such  nonpayment  of  premium. 

"The  company  will,  at  any  time  the  policy  is  in  full  force,  loan  up  to  the 
limit  secured  by  its  cash  surrender  value  upon  a  satisfactory  assignment  of 
the  policy  to  the  company  as  collateral  security. 

"The  figures  given  in  the  following  table  are  based  upon  the  assumption 
that  all  premiums  (less  current  dividends)  have  been  fully  paid  in  cash. 
The  indebtedness,  if  any,  may  he  paid  off  in  cash,  in  which  case  the  figures 
in  the  t-able  will  apply : 


Cash  Surrender  Vai.uk. 
Loan  Value. 

In  Case  or 

Extended 
Insurance. 

Lapse  of  Pomct. 

At  End 
OF  Year. 

Paid-up  Poliot. 

Years 

Dats. 

9th 
10th 
11th 
12th 

<i    c    »>    «> 

$421.15 
484.20 
549.(» 
617.a) 

»>«><'    >;•    »;'    c«    >>    >>    o    *    •>    <• 

9 
10 
10 
11 

>>    >:<    »^- 

92 

.3b 
812 
184 

i>    <«    •> 

$1,140 
1,265 
),390 
1^10 
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The  question  involved  here  is  one  of  contract.  The  language  which  evi- 
dences the  contract  is  plain  and  unambiguous.  This  being  true,  the  court 
should  have  but  little  difficulty  in  detc^rniining  the  rights  of  the  parties  to 
it.  By  the  terms  of  the  policy,  where  is  a  loan  upon  it,  aft4»r  two  full  pre- 
miums are  pjiid,  it  shall  cease  and  become  void  solely  by  nonpayment  of  any 
premium  when  due ;  and  its  entliv  net  reserve  by  the  American  Experience 
Mortality  and  int4»rest  at  4  per  cent,  yearly  shall  be  applied  by  the  company 
as  a  single  premium  at  the  conipany's  rate  pul)li8hed  and  in  force  at  that 
date,  to  the  purchase  of  nonparticlpiiting  term  insurance  for  the  full  amount 
insured  l)y  the  policy.  By  the  second  nonforfeiture  provision  the  owner  of 
the  policy  had  the  option  to  apply  to  the  compjiny  and  surrender  the  policy 
to  it  within  three  months  from  such  nonpayment  of  premiums  and  have  the 
net  reserve  and  interest  at  4  per  cent,  yearly  applied  to  the  purchase  of  a 
nonparticipating  paid-up  policy,  payable  at  the  time  the  policy  would  be 
payable,  if  continuing  in  force.  The  insured  had  paid  the  preiuiums  for 
twelve  years,  and  if  he  had  not  secured  a  loan  upon  the  policy  the  net  re- 
jserve  ho  calculated  would  have  carrietl  the  policy  for  something  more  than 
eleven  years.  On  July  30,  1899,  there  was  a  loan  upon  the  policy  then 
amounting  to  1617.30,  and  which  matured  on  that  day,  it  also  being  the 
day  upon  which  the  semiannual  premium  was  due,  which  he  faileil  to  pay. 
The  first  and  second  nonforfeiture  provisions  were  not  available  because  of 
the  loan.  The  third  nonforfeiture  provision  reads  as  follows:  "If  preferred 
the  company  will,  on  surrender  of  the  iKilicy  fully  receipted  within  the  said 
three  months,  pay  as  a  cash  surrender  value  its  entire  net  reserve  by  the 
American  Experience  Mortality  and  Intei-est  at  4H  per  cent,  yearly,  less  a 
surrender  charge  equal  to  1  per  cent,  of  the  sum  insured  by  the  policy.  If 
there  be  any  loan  upon  the  policy  such  indebtedness  shall  }ye  paid  off  out  of 
the  cash  surrender  value,  and  the  remainder  paid  in  cash  by  the  con^pany; 
or  a  value  will  be  allowed  by  the  company  in  the  form  of  extended  or  paid- 
up  insurance  as  above  provided,  the  amount  to  l)e  applied  to  the  purchase 
of  such  insurance  being  correspondingly  i-etluced  in  the  ratio  of  the  indeb- 
tedness to  the  full  cash  surrender  value. ' ' 

This  is  the  provision  of  the  policy  which  must  control  in  determining  the 
rights  of  the  parties.  It  will  be  observeti  by  the  nonforfeiture  provisions 
that  where  there  Is  no  loan  upon  the  policy,  the  net  reserve  and  interest  at  4 
per  cent,  purchases  the  extendeil  insurance.  Where  there  is  a  loan  upon  the 
policy  it  is  not  the  net  reserve  and  interest  which  forms  the  basis  for  ex- 
tended insurance,  but  the  cash  surrender  value  of  the  ix)licy.  The  cash  sur- 
render value  is  defined  by  the  policy  to  be  "its  entire  net  reserve  by  the 
American  Experience  Mortality  and  interest  at  4K  per  cent.,  less  a  surren- 
der charge  equal  to  1  per  cent,  of  the  sum  insured  hj  the  policy. "  The  table 
on  the  policy  shows  this  to  be  1617.80,  besides  the  evidence  likewise  estab- 
lishes that  to  be  the  correct  amount.  On  July  30,  1899,  the  day  Sudduth 
failed  to  pay  the  semiannual  premium  on  the  policy,  he  owed  exactly  the 
amount  of  the  cash  surrender  value  of  his  policy.  The  net  reserve  under  the 
first  clause  is  computed  on  the  basis  of  interest  at  4  per  cent.,  but  under  the 
third  clause,  to  get  the  cash  surrender  value,  on  the  basis  of  interest  at  the 
rate  of  4^  per  cent.  From  a  casual  examination  it  might  seem  that  the 
greater  the  rate  of  interest,  the  greater  the  amount  would  be,  but  it  is  just 
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the  contrary,  as  the  purpose  is  to  find  the  present  value  of  the  policy,  whicls 
has  not  matured  and  the  present  value  of  a  sum  due  In  the  future  Is  srnalleir 
at  il4  per  cent,  than  at  4  x)er  cent.    The  net  reserve  of  the  policy  by  tbe 
American  Experience  Mortality  and  interest  at  41$  per  cent,  is  $668.80.     The- 
amount  of  the  policy  being  16,000,  if  there  be  deducted  1  per  cent,  of  the- 
sum  insured,  150,  from  the  net  reserve  at  414  P**r  cent.,  there  is  left  t617  30, 
the  amount  stated  in  the  table.    There  was,  therefore,  on  July  30,  after  the^ 
pa3rment  of  the  note,  nothing  left  of  the  cash  surrender  value  to  be  applickl 
to  extended  insurance,  and  the  premium  which  was  then  due,  not  beinfir 
paid  by  the  terms  of  the  contract,  the  policy  ceased.     It  was  understood  by 
Sudduth  and  the  company  when  the  loan  was  made  that  the  cash  surrender 
value  of  the  policy  on  July  90,  1899,  would  be  1617.80,  therefore,  the  company 
loaned  him  that  amount  as  it  agreed  to  do  under  the  nonforfeiture  provisions, 
of  the  policy;  for  it  is  there  provided  that  it  >yill  *'at  any  time  while  the 
policy  is  in  full  force  loan  up  to  the  limit  secured  by  its  cash  surrender^ 
value,  upon  a  satisfactory  assignment  of  the  policy  to  the  company  as  collat- 
eral security."    Sudduth  anticipated  the  cash  surrender  value  of  the  policy  ^ 
and  drew  it  in  advance.    The  basis  for  settlement,  after  the  nonpayment  of 
the  premiums,  when  a  loan  has  been  mode  to  the  insured  by  the  company 
is,  as  plainly  stated  in  the  nonforfeiture  provisions,  and  it  is  when  no  loan 
has  been  made  and  the  insured  requests  that  he  be  given  **a  noni)artici- 
pating  paid-up  policy."    He  had  the  right  to  elect  which  nonforfeiture  right 
he  would  accept.     When  he  concluded  to  borrow  from   the  company  an 
amount,  the  exact  equivalent  of  the  cash  surrender  value  of  the  policy,  he 
could  not  fail  to  pay  it  and  the  premium,  and  then  claim  the  right  to  ex- 
tended or  paid-up  insurance.     By  borrowing  the  money  under  the  terms  of 
the   policy  he  had  exhausted  the  entire  amount  of  the  cash  surrender  value 
of  it;  and  in  failing  to  pay  it  and  the  premium   he  elected  to  settle  on  the 
basis  of  the  cash  surrender  value  of  the  policy.     This  is  necessarily  so,  be- 
cause he  had  nothing  due  him  to  purchase  extended  or  paid-up  insuranoe. 
Suppose  Sudduth,  on  July  30,  1899,  had  elected  to  take  under  second  option 
for  settlement  a  paid-up  policy  payable  at  his  death;  he  certainly  could  not 
afterwards  have  had  the  right  to  exercise  the  first  option  and  get  **nonpar- 
ticipating  term  insurance  for  the  full  amount  insured  by  the  policy," 

If  he  could  not  do  this,  it  is  manifest  he  could  not  take  the  cash  surrender 
value  of  the  policy  and  then  claim  insurance  under  either  of  the  other  plans. 
The  election  to  exercise  one  of  the  options  for  settlement  excludes  the  right  to 
a  settlement  under  either  of  the  others  provided  in  the  policy.  Sudduth  did 
not  demand  a  settlement  under  either  the  first  or  second  nonforfeiture  clause. 
Suppose  he  had  done  so ;  presumably  the  parties  would  have  read  from  the 
nonforfeiture  provisions  the  clause  as  follows:  "If  there  be  any  loan  on  the 
poliey  such  indebtedness  shall  be  ptiid  off  out  of  the  cash  surrender  value, 
and  the  remainder  paid  in  cash  by  the  company :  or  a  value  will  be  allowed 
by  the  comptiny  in  the  form  of  extended  or  paid-up  insurance  as  above  pro- 
vided, the  amount  to  be  applied  to  the  purchase  of  such  insurance  being 
correspondingly  reduced  in  the  ratio  of  the  indebtedness  to  the  full  cat?h  sur- 
rcMider  value. ' ' 

Then  they  would  have  ascertained  the  insured's  indebtedness  to  the  com- 
pany to  be  $til7.30,  after  deducting  the  surrender  charge  equal  to  1  per  cent. 
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of  the  sum  insured  by  the  policy,  the  cash  surrender  value  would  have  been 
found  to  be  exactly  1617.30.  It  would  have  demonstrated  that  he  did  not  have 
one  cent  coming  to  him  with  which  to  ptiy  for  extended  insurance  or  a  paid- 
up  policy.  Of  course  the  company  would  have  refused  to  have  given  him  ex- 
tended insurance  or  a  paid-up  policy,  because  thei<e  was  nothing  due  the  in- 
sured to  purchase  the  same.  After  making  the  deduction  thtre  was  no  cash 
due  the  insured,  so  there  was  no  value  for  the  company  to  allow  in  the  form 
of  extended  or  paid-up  insurance,  hence  the  policy  was  not  in  force  when 
he  died.  To  so  hold  does  not  woric  a  forfeiture  of  any  of  the  insured's  rights, 
hut  gives  him  all  the  rights  which  the  company  contnicted  to  give  him,  and 
such  as  he  agreetl  to  accept.  There  is  no  element  of  forfeiture  in  the  case. 
The  three  options  given  by  the  nonforfeiture  proviKions  presunuibly  were  of 
equal  monetary  value.  Ah  to  whether  the  insunni  would  tiike  one  or  the 
other  depended  entirely  upon  himself.  If  he  did  that  which  by  the  express 
terms  of  his  contract  showed  he  elected  to  take  one  instetid  of  another,  It  . 
can  not  be  said  he  forfeited  any  right,  but  rather  that  he  nmde  a  choice  of  . 
rights  or  privileges  thereunder.  Sudduth  simply  withdrew  from  the  com- 
pany and  used  money  which  he  might  have  left  with  it  as  a  protection  for  - 
the  future  in  case  he  failed  to  {lay  a  premium.  It  does  not  claim  a  forfeiture  • 
of  the  policy  for  the  failure  to  pay  the  note,  but  that  the  policy  cease^l  to- 
bind  it  upon  the  nonjjayment  of  the  premium.  When  this  took  plac^,  then 
the  nonforfeiture  provisions  became  operative,  and  the  rights  of  the  parties 
should  be  determinetl  thereby.  That  he  might  exercise  the  right  as  fully  as 
he  did  he  prcxjured  the  company  to  suhstitute  the  present  nonforfeiture  pro- 
Tl>?ions  for  those  which  the  policy  originally  contalneil.  Appellant  seeks  the- 
fnforoement  of  the  teniis  of  the  contract,  which  are  not  doubtful  or  uncer- 
tain in  iiieaniug.  Peckham,  J.,  delivered  the  opinion  of  the  court  in  Holly 
V.  Metropolitan  Life  Insurance  Co.,  105  N.  Y.,  442,  in  which  it  is  said:  "If 
language  as  plain  and  unaml  Iguous  as  this  is  not  only  to  be  twisted  out  of 
ibimitural  meaning,  but  is  to  lie  wholly  ignored  by  the  courts  of  justice,  it 
will  lie  useless  In  the  future  for  companies  to  make  any  effort  to  bind  policy 
holders  to  perform  their  contracts.  The  u.se  of  languiige  is  to  express  ideas, 
and  writing  is  resorted  to  in  order  Uy  furnish  conclusive  proof  of  what  lan- 
(niage  was  used.  Being  certain  of  the  language  used,  and  the  case  being 
inv  fnmi  fraud  or  misttike,  If  such  language  is  plain  and  susceptible  of  but 
one  meaning,  that  meaning,  even  in  ctises  of  contracts  regarding  life  Insur- 
ance, must  control. ' ' 

There  was  nothing  unjust  In  the  fact  that  the  policy  allowed  4  per  cent. 
wserve,  or  $718.30,  if  that  sum  lx»  used  for  extended  or  paid-up  insurance; 
whilst  it  fixed  a  value  of  1(517.30  to  be  paid  to  the  policy  holder  In  case  of 
^pse.  The  company  doubtless  regarded  the  benefit  which  It  hoped  to  derive 
by  the  policy  holder  taking  extended  or  paid-up  Insurance  inst-ead  of  cash 
as  being  a  good  business  reason  for  allowing  $718.30  in  the  purchase  of  such 
insurance. 

The  cash  surrender  value  of  the  policy  was  not  diminished  because  of  the 
loan  which  the  company  made  to  Sudduth.  If  It  was  not,  then  the  transac- 
tion was  not  usurious.  If  no  loan  had  been  nuide  the  cash  surrender  value 
of  the  policy,  on  July  30th,  1899,  by  Its  terms  was  $617.30,  and  Sudduth  could 
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only  have  withdrawn  that  amount.  It  is  also  urged  that  the  insurance  com- 
pany having  assented  to  the  assignment  to  the  appellee,  is  estopped  to  make 
the  defense  now  relied  on.  Api)ellee  had  no  notice  there  was  a  loan  on  tbe 
policy,  and  was  informed  by  Sudduth  when  he  assigned  the  policy  to  it  thAt 
the  policy  was  good  for  something  over  eleven  years,  if  he  paid  nothing 
more  on  the  premiums,  but  there  were  then  the  following  endorsements  on 
■the  policy : 

"July  14,  1898,  the  existing  Indebtedness  to  the  company  on  this  policy  is 
1549.(50  (interest  at  6  per  cent,  from  July  30,  1898),  as  evidenced  by  the  cer- 
tificate of  loan  in  the  company's  possession. 

"Paid  off  January  80,  1899,  out  of  new  loan. 

"M.  B.  L.  I.  CO., 

•Per  G.  H.  C. 

"January  30,  1899,  the  existing  indebtedness  to  the  company  on  this  pol- 
icy is  •699.3-3  (with  interest  at  6  per  cent,  from  January  30,  ISVM)),  as  evi- 
denced by  the  certificate  of  loan  in  the  company's  possession." 

Appellee's  agents  failed  to  observe  these  endorsements,  but  being  on  the 
policy  at  the  time  of  the  assignment,  appellee  took  subject  to  them.  While 
the  contract  above  quoted  stipulated  that  th«  company  would  loan  on  a 
proper  assignment  of  the  policy,  it  was  not  rt^quired  to  take  an  assignment. 
The  policy  was  the  ol)ligation  of  the  company  to  the  assured.  It  was,  there- 
fore, properly  held  by  him,  and  the  endorsements  on  it  were  notice  to  all  per- 
sons dealing  with  it  that  a  loan  had  been  made  on  it.  No  notice  was  given 
to  the  btink  as  to  the  maturity  of  the  premium;  it  was  given  to  Sudduth, 
which  was  suflBcient,  if  a  notice  was  necessary  at  all.  Counsel  relies  upon 
section  653,  Kentucky  Statutes,  as  prescribing  how  policies  shall  he  valued, 
but  this  is  only  for  the  guidance  of  the  insurance  commissioner  in  deter- 
mining the  solvency  of  the  compiiny,  and  has  no  application  to  a  contract 
like  the  one  under  consideration.  The  cases  of  St.  liouis  Mutual  Life  Insur- 
ance Co.  V.  Grigsby,  73  Ky.,  310;  Northwestern  Mutual  Life  Insurance  Co. 
V.  Fort's  Adm'r,  89  Ky.,  269;  New  York  Life  Insurance  Co.  v.  Curry.  24  Ky. 
Law  Rep.  ,1V)30,  and  other  cases  resting  ujwn  the  same  principle,  are  not  in  con- 
flict with  the  conclusions  in  the  case  at  Iwir.  In  those  cases  the  default  was 
in  the  payment  cf  a  note  or  interest,  not  in  the  nonpayment  of  the  premium. 
In  this  case  the  insured  received  the  full  amount  he  was  entitled  to  under 
the  plan  of  settlement  which  he  elected  t-o  adopt,  which  does  not  appear  to 
have  been  done  in  those  cases.  In  this  case  the  settlement  is  made  in  con- 
formity to  the  contract  of  insurance. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judges  Hobscn,  O'Rear  and  Nunn  dissent. 

Judge  Hobson  delivered  the  following  dissenting  opinion  : 

It  is  conceded  that  by  the  terms  of  the  contract  the  policy  ceased  when 
Sudduth  failed  to  pay  the  note  or  the  premium  due  on  July  30,  ISIW.  But 
back  of  this  is  the  question  whether  the  contract  to  this  effect  is  such  as 
the  courts  of  this  State  will  enforce.  A  distinction  must  >)e  made  lx»tween 
the  rights  of  appellant  as  insurer  and  its  rights  as  money  lender.  If  there 
had  l)een  no  loan  on  the  policy  it  would  have  continued  in  force,  notwith- 
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stending  the  nonpajmeiit  of  the  premium,  something  over  eleven  years.  It 
has  been  held  in  a  number  of  cases  that  the  court  will  not  enforce  a  penalty 
for  the  nonpayment  of  a  debt  and  thus  bring  about  a  forfeiture  of  the  policy. 
In  St.  Louis  Mutual  Life  Ins.  Co.  v.  Grlgsby,  78  Ky.,  310,  Grigsby's  life 
fna  insured  in  the  sum  of  110,000  by  a  policy  issued  August  16,  1867,  in  con- 
sideration of  the  payment  annually  for  ten  years  of  a  premium  of  1600.60. 
It  was  stipulated  that  if  default  was  made  in  the  payment  of  any  pre« 
mium,  such  default  should  not  work  a  forfeiture  of  the  policy,  but  it  should 
be  reduced  to  such  proportionate  part  of  the  sum  insured  as  the  sum  of  the 
annual  payments  made  bore  to  the  sum  of  the  ten  annual  i)ayment«  stipu- 
lAted  for.  It  was  also  provided  that  if  Qrigsby  failed  to  pay  annually  in 
advance  the  Interest  on  any  unpaid  note  or  loan  on  account  of  any  of  the 
annual  premiums,  the  policy  should  cease  and  determine.  Grigsby  paid  the 
Initial  premium  of  $690.60  in  18(57.  He  also  paid  one-half  the  premium  for 
ls68  and  1869,  and  executeti  his  notes  for  the  other  half.  He  failed  to  pay 
the  premium  for  the  year  1870  or  the  interest  on  his  notes.  In  November, 
18T0,  by  a  written  contract,  the  policy  was  renewed  and  continued  in  force 
for  the  commuted  amount  of  $3,000  until  August,  1871;  Grigsby  then  paid 
the  amount  required  of  him  by  the  company,  and  executed  notes  for  the  re- 
mainder, but  he  failed  to  pay  the  interest  due  on  his  notes  on  August  16, 
1871,  and  after  this  died  on  January  2,  1872.  The  court  enforced  the  policy. 
It  Raid:  "We  are  satisfied  from  the  nature  of  the  contract  that  the  forfeiture 
was  intended  as  a  penalty  to  secure  not  the  ultimate,  but  the  prompt,  pay- 
ment of  the  interest  to  become  due,  and  as  the  default  is  only  in  time  and 
the  oonipany  can  be  given  all  that  it  stipulated  to  receive,  a  case  is  pre- 
sented in  which  relief  can  and  ought  to  be  afforded. " 

In  Northwestern  Mutual  Life  Ins.  Co.  v.  Fort*s  Adra'r,  82  Ky.,  360,  where 
the  failure  to  pay  the  interest  on  a  premium  note  was  liicewise  relied  on  to 
defeat  a  recovery  on  the  policy,  the  court,  referring  to  the  case  above  cited, 
ttid:  "Here  the  default,  if  any  has  occurred,  is  not  of  the  substance  of  the 
contract,  but  in  time  of  the  payment  of  interest,  and  the  company  can  be 
given  all  that  it  stipulated  to  receive.  On  the  other  hand,  to  forfeit  the 
whole  policy  on  account  of  default  in  time  of  payment  of  the  interest,  which 
formed  but  a  small  part  of  the  consideration,  and  which  the  company  is 
ftilly  secured  in  the  ultimate  payment  of,  if  not  already  paid,  would  impose 
upon  the  insured  the  entire  loss  of  the  premiums  actually  paid.  A  forfeiture' 
wider  such  eircumstances  would  be  extremely  oppressive,  and  if  provided 
tor  in  a  contract  between  individuals  concerning  any  ordinary  business 
transaction,  be  held  as  in  the  nature  of  a  penalty.  And  as  we  are  unable  to 
Poceive  any  reason  for  changing  or  relaxing  the  rule  in  resi)e€t  to  contracts 
about  the  business  of  life  insurance,  the  forfeiture  provided  for  in  this  case 
must  be  likewise  so  held. ' ' 

In  New  York  Life  Ins.  Co.  v.  Curry,  Ac. ,  24  Ky.  Law  Rep. ,  1930,  the 
*«ured  held  a  paid-up  policy  for  $680.  He  borrowed  $130,  pledging  the  ix)lioy 
to  secure  the  loan,  and  signed  a  writing  to  the  effect  that  if  he  failed  to  pay 
the  interest  on  the  loan  the  policy  should  be  surrendered  to  the  company  at 
Its  customary  cash  surrender  value,  and  in  thatoa.se  it  should  be  liable  to 
Wm  for  the  balance  only  of  the  cash  surrender  value  after  deducting  the 
loan  and  interest  and  any  expenses  incurred.     The  interest  was  not  paid« 
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The  company  claimed  that  the  policy  was  terminated,  and  after  eight  months 
refused  to  reinstate  the  policy  upon  the  payment  of  the  debt.  The  oourt 
said:  "By  the  terms  of  this  writing,  if  the  loan  or  its  interest  was  not  re- 
paid when  due  under  the  loan  agreement,  the  policy  was  to  be  surrendered 
to  the  insurer  'at  the  customary  cash  surrender  value  then  allowed  by  said 
party  for  the  surrender  of  policies  of  this  class. '  This  is,  pure  and  simple,  a- 
provision  for  the  forfeiture  of  the  policy  upon  such  terms  as  the  payee  of  the 
note  may  require  and  at  its  option.  The  difference  between  this  and  or- 
dinary unqualified  forfeiture  lies  alone  in  the  extent  of  the  forfeiture.  It 
operates  as  an  enforced  conversion  without  further  notice  to  or  consent  of 
the  borrower  of  his  collateral  if  he  fails  to  meet  promptly  the  payment  of 
interest  upon  his  debt.  *  *  *  Appellant,  as  a  money  lender,  stands  under 
the  law  percisely  as  any  other  lender  of  money.  Its  charters  and  privileges 
as  a  life  insurance  company  can  not  aflfect  its  other  quality  as  a  money 
lender.  If  it  loans  money  on  its  pK)licies  held  by  its  policy  holders  its  rlsphts 
as  lender  are  exactly  what  they  would  be  if  instead  of  the  policy  the  bor- 
rower pledged  stocks,  bonds  or  policies  in  other  companies,  or  gave  a  chatter 
or  real  estate  mortgage  to  secure  the  loan. " 

Along  the  same  line  and  resting  upon  the  same  principle  are  Mont<goniery 
V.  PhcBuix  Mutual  Life  Ins.  Co.,  77  Ky.,  51;  Mutual  Life  In.s.  Co.  v.  Jar- 
boe,  102,  Ky.,  80;  Manhattan  Life  Ins.  Co.  v.  Patterson,  22  Ky.  Law  Bep., 
1283;  Washington  Life  Ins.  Co.  v.  Miles,  23  Ky.  Law. Rep.,  1705. 

The  case  before  us  differs  from  those  citeti  in  the  following  particulars : 

1st.  Here  there  was  a  default  in  the  i>ayment  of  a  premium  as  well  as  of 
the  note.    There  the  default  was  only  in  the  payment  of  a  note. 

2d.  Here  the  amount  of  the  note  was  equal  to  the  cash  surrender  value  of 
the  policy  as  flied  by  the  company.  This  does  not  appear  in'any  of  the  cases 
cited. 

8d.  Here  the  agreement  as  to  the  termination  of  the  policy  is  contained  Itt 
the  same  contract  that  provides  for  the  extended  insurance,  and  not  in  a  sup- 
plementary contract. 

4th.  In  those  cases  the  assured  held  or  was  entitled  to  a  paid-up  policy. 

1st.  While  there  was  a  default,  both  in  the  payment  of  a  premium  and  of 
the  note,  if  the  note  had  been  paid  the  default  In  the  premium  would  not 
have  affected  the  policy,  for  if  there  had  been  no  loan  the  policy  would  have 
been  extended  for  something  over  eleven  years.  It  was  not,  therefore,  the  fail- 
ure CO  pay  the  premium  that  terminat-ed  the  policy,  for  this  would  not  have 
mattered  but  for  the  nonpayment  of  the  note. 

2d.  In  some  of  the  cases  nothing  is  said  about  the  cash  surrender  value  or 
its  amount.  But  aside  from  this,  the  cash  surrender  value  is  fixed  by  the 
company  as  the  amount  at  which  it  will  take  the  policy  under  any  circum- 
stances on  the  application  of  the  insured.  The  policy  may  be  of  much 
greater  value,  for  the  cttsh  surrender  value  does  not  purpoi-t  to  be  the  real 
value  of  the  policy.  By  statute  in  this  State  policies  are  valued  under  the 
American  Experience  Mortality,  with  int«re.stat  4  percent.  (Kentucky  Stat- 
utes,  section  H63. )  It  must  be  presumed  that  policies  are  ordinarily  worth 
this.  On  this  basis  the  policy  in  contest  was  of  cash  value  |r718.30.  Under 
special  circumstances  they  are  often  worth  practically  their  face  value,  as 
where  the  health  of  the  insured  has  failed.    If  Sudduth  had  paid  his  note  of 
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^17.30  on  July  30,  18»9,  his  policy  would  have  been  extended  over  eleven 
yearsu  The  failure  to  pay  the  note,  if  it  gave  the  company  an  absolute  right 
to  terminate  the  policy  by  applying  its  cash  surrender  value  to  the  pf»yment 
of  the  note,  can  not  be  distinguished  from  a  like  contract  as  to  any  other 
collateral  pledged  to  secure  a  debt,  with  a  provision  in  the  contract  that  if 
the  debt  is  not  paid  the  collateral  shall  vest  in  the  creditor  at  a  price  fixed 
by  the  contract  in  advance. 

3d,  It  is  settled  by  the  cases  above  cited  that  where  the  right  to  continue 
insurance  has  been  acquired,  a  contract  for  the  termination  of  the  polity  on 
the  nonpayment  of  a  debt  >\*ill  not  ])e  enforced.  The  reason  for  the  rule  is 
that  the  law  will  not  suffer  the  lender  to  impose  on  the  borrower.  The  form 
of  the  transaction  is  immaterial.  The  court  will  not  allow  any  disguise  op 
mere  form  to  defeat  the  rule.  Here  Sudduth  has  acquired  a  right  to  con- 
tinued insurance  on  March  IW,  189B,  when  the  substit\ited  contract  was 
niade;  and  by  the  terms  of  that  contract  when  he  had  paid  in  July,  1897, 
the  full  annual  premium  for  ten  years,  as  there  was  then  no  loan  on  the 
policy,  he  had  the  right  to  extended  insurance  without  paying  anything 
more  for  ten  years  and  thirty-eight  days.  In  July,  18^>8,  when  he  originally 
negotiated  the  loan,  he  had  the  right  to  continued  insurance  by  the  terms  of 
the  contract  for  ten  years  and  three  hundred  and  twelve  days,  as  there  was 
until  then  no  loan  on  the  policy.  This  right  to  continued  insurance  for 
over  ten  years,  which  he  had  acquired  befoi-e  the  loan  was  made,  he  contin- 
ued to  have  until  his  death,  unless  he  lost  it  by  the  bare  fact  that  he  after- 
wards secured  a  loan  on  the  policy.  When  the  loan  matured  he  did  not  elect 
to  take  up  his  note  and  surrender  the  policy  to  the  company.  The  following 
CttiTespondenqe  took  place  l>etween  them  looking  to  Sudduth  *s  paying  part 

of  the  premium  and  giving  a  new  note : 

"July  30,  1899. 

"The  undersigned,  the  party  assured  under  policy  No.  137, (M  in  the  Mutual 

Benefit  Life  Insurance  Co. ,  hereby  requests  that  the  wish  due  July  80,  1899, 

be  settled  by  premium  loan. 

"WATSON  A.  SUDDUTH." 

"Louisville,  Ky.,  August  23,  1899. 
*'Mr.  W.  A.  Sudduth,  Fifth  and  Court  Place,  City: 

"Dear  Sii^Upon  return  of  policy  No.  137,«il  the  inclosed  certificate  of  loan, 
iigned  by  yourself  and  the  outstanding  assignment  to  the  First  National 
Bank  of  Louisville  cancelled  by  the  bank,  the  company  will  now  increase 
the  policy  loan  from  |599.3d  to  1638.30,  applying  the  increase  in  part  pay- 
ment of  the  premium  due  the  80th  ult. ,  provided  the  remainder  of  the  pre- 
niinm,  $81.85,  be  paid  in  cash.  The  seal  of  the  bank  should  be  attached  to 
the  cancellation  of  its  assignment.  Yours  truly, 

"K.  W.  SMITH  &  CO." 

The  letter  of  Smith  &  Co.  was  written  in  accordance  with  instructions 
^faan  the  home  office,  to  which,  in  the  meantime,  the  application  of  Sudduth 
had  been  sent.  Sudduth  did  not  comply  with  this  proposition,  and,  though 
*hePB  were  some  other  propositions  made  subsequently,  they  were  not  ac- 
^*pted  by  him,  and  matters  stood  as  they  were  until  he  was  taken  sick  in 
Norember  following,  when  the  bank  offered  to  pay  both  the  premium  and 
^  note,  but  the  conii)any  refused  to  accept  the  m6ney. 
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If  a  bank  had  made  a  contract  with  Sudduth  to  lend  him  1617.30,  and  had 
provided  in  it  that  if  the  not«  was  not  paid  it  should  have  the  policy  abso- 
lutely or  the  entire  benefit  of  it,  there  would  be  no  doubt  that  the  contract 
would  not  be  enforced.  The  fact  that  the  insurance  company  made  the  loan 
to  one  who  held  a  policy  in  the  company  on  his  own  life  can  not  put  it  in  a 
better  position  than  if  the  policy  had  been  in  another -company  and  had  been 
hypothecated  for  the  loan.  The  substance  of  the  transaction  is  that  the  in- 
surance c(mipany  lent  its  policy  holder  $«17;30  on  his  policy.  When  the  note 
matured  and  was  not  paid  the  relation  of  debtor  and  creditor  existed  be- 
tween them  on  the  note,  and  the  policy  was  the  collateral  securing  the  obli- 
gation. A  stipulation  in  a  contract  that  in  this  event  the  insurance  com- 
pany should  have  the  right  to  cancel  the  policy  if  the  note  was  not  paid, 
oould  not  be  enforced.  But  that  is,  in  substance,  the  case  we  have,  for  if  the 
amount  of  the  note  is  subtracted  from  the  cash  surrender  value,  nothing  Is 
left,  and  if  the  cash  surrender  value  is  paid  by  the  company  in  the  cancella- 
tion of  the  note,  the  policy  is  at  an  end. 

4th.  In  the  cases  cited  the  assured  had  paid  for  insurance  during  his  life. 
Here  the  assured,  when  the  loan  was  obtained,  had  paid  for  insurance  for  a 
term  of  years.  No  sound  distinction  can  be  made  between  this  case  and 
those,  because  the  insurance  there  had  been  paid  for  during  the  life  of  the 
assured,  and  here  for  a  term  of  years,  which  might  exceed  the  limit  of  his 
life;  for  in  either  case  the  assured  had  a  definite  right  to  insurance,  a  vested 
right,  which  continued  far  beyond  Sudduth 's  death,  unless  it  was  divested 
in  his  lifetime.  It  was  suggested  on  the  argument  that  he  consumed  the 
fund  which  he  had  thus  provided  for  extended  insurance,  and  in  illustration 
it  was  said  that  one  can  not  keep  his  cake  and  eat  it  too.  But  the  difficulty 
is  that  Sudduth  ate  no  cake.  He  only  got  a  loan.  If  the  company  had  paid 
him  a  sum  of  money  absolutely  in  distinguishment  of  his  right  to  continued 
Insurance,  the  argument  for  appellant  would  apply.  But  this  it  did  not  do; 
it  only  lent  him  the  money,  and  he  was  under  obligation  to  pay  the  money 
back,  with  interest  at  ft  per  cent.  The  interest  on  the  money  is  the  only 
consideration  which  our  statute  allows  to  be  paid  for  its  use.  All  contracts 
for  a  greater  consideration  for  the  use  of  money,  direct  or  indirect,  are  de- 
clared void.  (Kentucky  Statutes,  st^ction  2219.)  The  purpose  of  the  statute 
Is  to  prevent  lenders  from  making  hard  contracts  with  borrowers,  and  the 
agreement  by  Sudduth  to  forego  his  right  to  extended  insurance,  which  he 
had  then  absolutely  for  a  term  of  yeai*s,  extending  beyond  the  time  of  his 
death,  in  consideration  of  the  loan,  besides  the  lawful  interest  on  the  money, 
was  both  within  the  letter  and  meaning  of  the  statute.  When  the  note  ma- 
ture<l  the  company  had  a  legal  demand  against  Sudduth  for  the  amount  of 
the  note,  and  this  It  could  enforce.  He  could  at  his  election  ciincel  his  pol- 
icy at  its  surrender  value  and  apply  the  proceeds  to  the  payment  of  his  note. 
But  this  he  did  not  do.  The  company  continued  to  hold  the  note  until  his 
death,  and,  therefore,  continued  to  hold  the  demand  against  him  for  the 
money.  His  assignee,  the  First  National  Bank,  held  the  policy.  Sudduth 
had  a  right  to  pay  his  note  and  save  his  policy,  for  the  election  was  in  him 
to  cancel  at  the  surrender  value  or  not.  The  company  did  not  tender  the 
note  or  demand  the  policy.  It,  therefore,  stood  simply  as  a  lien  creditor^ 
and  it  could  not  on  the*  nonijayment  of  the  note  appropriate  the  debtor's. 
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property  at  a  price  fixed  by  It  in  advance ;  for  it  can  not  be  permitted  to 
impose  more  onerous  conditions  upon  its  policy  holders,  who  borrow  from  it 
and  fail  to  pay,  than  other  lenders  of  money  may  Impose  upon  their  debtors. 

It  is,  however,  provided  in  the  contract  that  if  the  death  of  the  assured 
occurred  within  one  year  after  the  nouiMiyment  of  a  premium,  and  during 
the  term  of  extended  insurance,  there  should  be  deducted  from  the  amount 
payable  such  premium  as  well  as  the  amount  of  any  indebtedness  of  the 
assured  to  the  company  on  the  policy.  This  was  a  reasonable  provision,  for 
otherwise,  one  who  was  in  bad  health  might  risk  his  not  surviving  the  year, 
And  thus  profit  by  his  own  violation  of  the  contract.  The  amount  of  the  pre- 
mium due  July  80  was  not  subtracted  in  the  judgment.  This  was  error.  The 
credit  should  have  been  given  as  well  for  the  premium  and  interest  from  the 
tune  it  was  due  as  for  the  note.  With  this  modification,  the  judgment  com- 
plained of  seems  to  me  correct. 

I.  therefore,  dissent  from  the  opinion  of  the  court. 

Judges  O'Rear  and  Xunn  concur  in  this  dissent. 
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(Filed  June  20,  1903— Not  to  be  reported.) 

1.  Injunction — Primary  elections— Authority  of  State  Democratic  Central 
Committee  to  prevent  the  holding  of  a  local  primary  election— Vested  rights 
of  candidates— After  the  regularly  constituted  Democratic  Committee  of 
JefFerson  county  had  ordere<l  the  holding  of  a  primary  election  in  said 
county  and  the  city  of  Louisville  for  the  nomination  of  circuit  judges,  cir- 
cuit clerks  and  other  officers,  the  State  Central  Committee,  within  three  days 
before  the  day  fixed  for  holding  said  primary  election  and  without  any  no- 
tice, ordered  that  said  primary  election  be  not  held,  and  by  resolution  au- 
thorized the  chairman  to  take  such  steps  as  were  necessary  to  carry  out  said 
order  and  approving  in  advance  his  acts  done  in  pursuance  thereof.  The 
local  committee  refused  to  obey  the  ortier  of  the  State  Central  Committee, 
and  announced  its  intention  to  hold  said  primary  election.  Whereupon  the 
chairman  of  the  State  Central  Committee  made  an  order  removing  the  prin- 
cipal part  of  the  local  committee.  The  loc<al  committee  obtiiined  this  in- 
junction restraining  the  chairman  from  interfering  with  the  holding  of  «iid 
primary  election ;  also  from  removing  said  c<mimittee,  and  the  validity  of 
said  Injunction  is  involved  on  this  motion  to  dissolve  aime.  Held— That  as 
the  local  committee  had  decided  that  a  primary  election  should  be  held  for 
the  nomination  of  Democratic  candidates  for  oflice,  the  law  regulating  pri- 
mary elections  applied  to  it,  and  under  it  the  candidates,  having  complied 
with  its  provisions  by  paying  the  necesstiry  assessments  and  having  their 
names  printed  on  the  ballots,  had  acquired  a  vested  right  which  were  l)eyond 
tlie  XHJwer  of  party  authority  to  destroy  by  ciiUing  off  the  primary  election. 
The  local  committee,  whose  duty  it  was  to  Ciill  and  conduct  a  primary  elec- 
tion, could  not  call  off  said  election,  and  certainly  the  Stwte  Central  Conmiit- 
tee,  with  certtvin  supervisory  powers  over  the  loc*il  committi'e,  can  not  destroy 
the  rights  acquired  by  candidates  in  the  primary. 

9.  Removal  of  committee — The  State  Central  Committee,  even  if  it  pos- 
seiBed  authority  to  remove  a  local  committee,  had  no  power  by  resolution  to 
delegate  such  authority  to  its  chairman. 

Appeal  from  Jefferson  Circuit  Court. 
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Judge  Paynter  delivered  the  following  opinion  upon  a  motion  to  dissolve 
the  injunction : 

All  the  defendants  pursuant  to  notices  appeared  before  me  as  one  of  the 
judges  of  the  Court  of  Appeals,  and  moved  to  dissolve  the  injunction  grant^ed 
by  Judge  Caruth.  A  primary  election  had  lieen  called  for  May  26,  liKKJ,  lyy 
the  regularly  conptifeuted  Democratic  Committee  of  Jefferson  county  and  <if 
the  city  of  Louisville  and  the  Thirtieth  Judicial  District  to  nominate  circuit 
judges,  circuit  clerk  and  other  officers.  The  oommitt*»e  had  made  all  the 
necessiiry  arrangements  for  holding  the  primary  elix:ti(m.  The  candidates 
had  been  assessed  amounts  aggregating  over  $4,000  to  pay  the  expenses  of 
the  primary;  the  ballots  had  lieen  printed,  and  the  election  officers  ap- 
pointed and  sworn.  The  Democratic  State  Central  Committ+^e,  without 
giving  notice  of  a  purpose  t'O  do  so,  on  the  23d  day  of  May  pjissed  a  rewdu- 
tion  declaring  the  primary  thus  called  should  not  be  held  on  the  date 
named ;  and  in  addition  to  that  declaration  the  resolution  concluded  in  the 
following  language,  namely:  ''The  chairman  of  this  committee  is  directed 
to  take  all  steps  to  see  that  this  order  is  fully  carried  out,  *ind  if  the  com- 
mittee which  now  exists  in  the  said  city  of  Louisville  should  fail  or  refuse 
on  or  before^  next  Tuesday  to  comply  with  this  order,  then  said  chairman  is 
empowered  to  take  such  steps  as  are  necessary  to  see  that  this  order  is  car- 
ried out,  and  his  acts  are  hereby  approved,  and  he  will  report  at  the  next 
meeting  of  this  committee  his  a^ts  in  the  premises." 

The  local  committee  charged  with  the  resp<3nsibility  of  conducting  the 
primary  election  refused  to  obey  the  order  of  the  State  Central  Committee, 
and  announced  its  purpose  to  proceed  with  the  primary  election.  The  de- 
fendant, Allie  W.  Young,  heing  chairman  of  the  committee,  proceeded  to 
make  an  order  removing  the  principal  part  of  the  old  committee,  and  ap- 
pointed others  in  their  places  as  mem1)ers  of  the  committee.  The  lo«il  oom- 
mittee  denied  the  right  of  the  State  Central  Committee  to  prevent  the  hold- 
ing of  the  primary,  and  the  right  of  Young  to  remove  members  of  the  local 
committee,  and  appoint  others  in  their  stead.  This  action  was  instituted 
by  the  members  of  the  local  committee  and  certain  of  the  candidates  who 
had  complied  with  the  rules  for  the  conduct  of  the  primary,  and  had  their 
names  printed  upon  the  ballots  as  candidates  for  certtun  offices ;  and  an 
-order  of  injunction  was  obtained  restraining  Young,  his  associates  and  ap- 
I)ointees  from  interfering  with  the  holding  of  the  primary  election,  and  the 
removal  of  the  committee. 

The  following  questions  are  to  be  determined :  First,  did  the  State  Cen- 
tral Committee  have  the  authority  to  prevent  the  holding  of  the  primary 
election*  second,  did  Young,  by  virtue  of  the  resolution,  have  the  right  to 
remove  members  of  the  local  committee?  third,  did  the  court  have  the  juris- 
diction to  restrain  Young  and  his  associates  from  interfering  with  the  local 
^committee  in  the  conduct  of  the  primary  election? 

The  committee  named  was  the  governing  authority  of  the  Democratic 
party  in  Jefferson  county,  and  as  such  was  authorized  to  call  and  conduct  a 
primary  election  for  nominating  candidates  for  judges  of  the  circuit  oourts 
of  the  Thirtieth  Judicial  District  and  candidates  for  other  offices.  The  com- 
mittee was  not  required  to  call  a  primary  election,  but  when  It  did  so  it 
subjected  itself  to  the  operation  of  the  primary  election  law.     The  general 
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assemblj  thought  it  wise  to  require  all  primary  elections  to  be  held  under 
the  law,  and  for  the  violation  of  its  provisions  prescribed  penalties  of  the 
same  character  as  are  inflict^nl  upon  wrongdoers  for  the  violation  of  the 
general  election  law.  The  primary  election  law  is  a  statute  law  the  same 
as  is  the  law  for  the  regulation  of  general  elections,  the  diffeivnce  in  pur- 
pt>se  being  that  the  former  is  to  regulate  the  nomination  of  candidates  for 
offices,  the  latter  to  regulate  the  election  at  which  they  are  chosen  by  the 
electors  to  fill  the  offices.  In  Egan  v.  Cerwe,  23  Ky.  Law  llep. ,  14H8,  this 
court  said:  '*It  seems  reasonably  clear  from  these  provisions  that  the  legis- 
lotive  intent  was  to  place  primary  el(»crions  on  the  «ime  plane  as  the  regular 
elections."  When  a  primary  election  has  Iwen  calUni  in  the  manner  pre- 
scribed by  the  statutes  the  members  of  the  committee  who  called  and  are 
required  by  the  law  to  conduct  it  lx»c<vme  officers  of  the  law,  and  are  re- 
quired to  respect  and  enforce  the  statutes  enacted  for  the  regulation  of  pri- 
mary elections.  If  they  refuse  to  perform  a  duty  imposed  by  law,  for  in- 
stance, refuse  to  place  the  name  of  a  candidate  on  the  ballot,  a  mandamus 
will  lie  to  compel  them  to  do  so.  (Young  v.  Beckham,  24  Ky.  Law  Rep., 
2136.)  In  ?]gan  v.  Cerwe  the  court  held  that  any  candidat<e  had  the  right  to 
have  his  name  placed  upon  the  btillot  not  later  than  fifteen  days  next  pre- 
ceding the  holding  of  the  primaiy  election  by  complying  with  its  rules;  and 
that  the  committee  did  not  have  the  right  to  fix  as  a  limit  a  day  more  than 
fifteen  days  Ix'fore  the  primary  election  when  entries  t>f  names  shall  close. 
In  that  ca.se  the  court  held  that  a  mandatory  injunction  would  lie  to  enfoi"ce 
the  rights  of  the  party  who  desired  to  be  a  candidate.  The  relief  sought  in 
Brown  V.  Ilepublican  County  Committee,  23  Ky.  Ldiw  Rep.,  2422,  was  more 
comprehensive  than  that  adjudged  in  Egan  v.  Cerwe  and  Young  v.  Beck- 
ham, and  the  court  decided  that  the  action  could  be  maintained.  The 
whole  court  considered  the  Brown  case  and  the  Young  v.  Beckham  case,  and 
the  opinions  were  unanimous.  The  Court  of  Appeals  has  not  only  stated 
that  a  primary  election  is  placed  upon  the  plane  of  a  general  election,  but 
that  individual  rights  may  be  acquired  which  will  be  enforced  by  the  ex- 
traordinary remedies  of  mandamus  and  Injunction.  If  courts  should  com- 
pel the  committee  having  charge  of  a  primary  to  place  the  names  of 
candidates  on  the  ballots,  it  necessarily  follows  they  should  compel  the  com- 
mittee  to  have  the  ballots  printed,  hence  have  them  distributed  for  use. 
ii^uppose  a  case  where  the  court  has  been  compelled  to  take  the  steps  men- 
tioned above  successively,  should  the  committee  be  allowed  by  calling  o£P 
the  primary  election  to  defeat  the  enforcement  of  the  mandates  of  the  court 
and  destroy  legal  rights  adjudged  i^  We  think  not.  If  the  local  committee 
whose  duty  it  is  to  call  and  conduct  a  primary  can  not  do  so,  certainly  the 
State  Central  Committee,  with  certain  supervisory  authority  over  the  local 
committee,  can  not  destroy  the  rights  acquired  by  candidates  in  the  primary. 
The  preservation  of  the  individual  and  legal  rights  does  not  depend  upon 
the  fact  whether  they  are  attacked  by  persons  exercising  inferior  or  suijerior 
authority;  they  exist  independent  of  and  are  Ijeyond  the  reach  of  arbitrary 
power.  The  candidates  had  incurred  a  large  expense  connected  with  the 
holding  of  the  primary  election ;  twelve  days  had  elapsed  after  the  close  of 
entries  of  candidates;  no  candidates  except  those  who  had  complied  with  the 
J^ulations  of  the  committee  fifteen  days  before  the  primary  were  entitled  to 
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have  their  names  printed  on  the  ballots  as  candidates;  thus  under  the  stat- 
ute the  number  of  their  competitors  (where  opposition  existed)  for  the  nom- 
inations were  limited.  In  addition  to  this  the  ballots  were  printed,  the 
officers  of  election  were  appointed,  and  almost  everything  had  been  done 
except  the  casting  of  the  ballots.  If  it  could  he  called  oflf  under  the  circum- 
stances, it  could  likewise  be  done  after  the  ballots  had  been  cast,  but  before 
the  result  was  certified.  I  am  of  the  opinion  that  the  candidates  had  ac- 
quired rights  which  vrere  beyond  the  power  of  jiarty  authority  to  destroy 
"by  calling  oflf  the  primary  election." 

The  State  Central  Committee  by  its  resolution  did  not  nor  did  it  att<enipt 
to  remove  the  committee  in  Jefferson  county  and  the  city  of  Louisville.  If 
it  had  the  authority  to  do  so  (which  I  do  not  decide)  it  did  not  exercise  it.  If 
it  had  suoh  authority,  it  was  delegated  to  it  by  the  Democratic  State  Con- 
vention; that  authority  could  not  be  delegated  to  any  one,  be  he  the  chair- 
man or  meml)er  of  the  committee.  To  remove  a  committee,  if  the  author- 
ity existed,  necessitated  the  exercise  of  judgment  and  discretion  of  the  com- 
mittee, not  of  some  one  else.  If  the  State  Central  Committee  had  intended 
that  such  judgment  or  discretion  and  authority  should  be  exercised  by  the 
chairman,  it  would  have  given  it  to  him.  He  is  not  even  given  a  vot-e  at  a 
committee  meeting  except  in  case  of  a  tie.  It,  therefore,  follows  that  the 
action  of  the  chairman  of  the  State  Central  Committee  in  his  attempted  re- 
moval of  the  old  and  the  appointment  of  a  new  committee  was  without  au- 
thority, and  his  action  was  void.  It  is  proper  to  express  this  view,  because 
the  committee  conducting  the  primary  liecame  officers  under  the  primary 
election  law,  and  are  entitled  to  protection  in  discharge  of  their  duties  with- 
out interruption  or  hindranca  by  the  unauthorized  body  which  was  sought 
to  be  constituted  for  that  purpose  l3ecause  the  committee  disregarded  the 
attempt  to  call  off  the  primnry. 

It  was  urged  in  argument  that  the  question  here  involved  is  purely  a 
political  one,  and  that  the  courts  should  not  take  jurisdiction  of  it.  My  an- 
swer is,  that  the  Court  of  Appeals  has  a  contrary  opinion,  and  in  Egan  v. 
Cerwe;  Brown  v.  Republican  County  Committee  and  Young  v  BeckhaiUt 
has  held  that  it  had  jurisdiction  to  enforce  individual  and  legal  rights. 

If  it  were  a  controversy  between  the  old  committee  and  the  members 
claiming  to  l)e  under  the  appointment  of  the  chairman,  as  to  which  was  the 
regular  committee,  and  no  other  rights  were  dependent  upon  the  controversy, 
then  it  would  be  a  purely  political  question,  to  settle  which  the  courts  would 
not  take  jurisdiction.  When  elections  were  conducted  under  the  viva  voce 
system  or  by  ballots  furnished  the  electors  by  the  candidates  or  their  friend s^ 
no  such  question  as  is  involved  could  arise.  Since  the  adoption  of  the  official 
ballot  system  by  the  Constitutional  Convention,  since  the  legislative  branch 
of  the  State  government  i)rovided  tor  the  ix»gulation  of  primary  eltpctions  by 
law,  questions  involving  the  legal  rights  of  individuals  will  arise  for  the  de- 
termination of  the  courts.  The  necessity  for  such  adjudications  has  been 
placed  upon  the  courts  by  the  changes  which  have  been  made  by  the  organic 
and  statutory  law  of  the  State.  However  much  the  courts  desired  to  do  so, 
they  could  not  avoid  the  responsibility  of  deciding  such  questions,  even  if 
perchance  some  one  should  fail  to  discriminate  between  political  rights  and 
those  legal  rights  which  arise  under  the  law,  and  declare  the  court  was  ad- 
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indicating  purely  political  questionp.  The  Democratic  Committee  of  Jeffer- 
son county  and  the  city  of  Louisville  being  officers  in  virtue  of  the  primary 
election  law,  were  entitled  to  conduct  the  primary  election  and  to  ascertain 
and  certify  the  result  of  it  without  any  interference  or  hindrance  of  the  de- 
fendants. To  prot.ect  them  in  the  exercise  of  this  right  injunction  was  the 
proper  remedy.     (Poynts  v.  Shackelford,  107  Ky.,  566. ) 

The  motion  to  dissolve  the  injunction  is  overruled. 

I  invited  the  whole  court  to  sit  with'  me  on  the  hearing  of  the  n.otlon^^ 
which  it  did.    A  majority  of  the  court  concurs  with  me  in  this  opinion. 
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(Filed  June  5,  1908— Not  to  be  report<*d.) 

Trusts— Sureties— Alteration  of  contract— S.  borrowed  S5,000  from  hi& 
sister,  for  which  he  executed  an  obligation  to  hold  it  in  trust  for  the  benefit 
of  herself  and  children.  Appellants  signed  same  as  sureties.  In  an  action 
to  recover  the  amount  of  said  loan  appellees  insist  that  they  are  not  lx)und 
for  same  as  the  entire  amount  was  not  loaned  to  S.  at  the  time  the  obliga- 
tion was  executed,  and  that  after  they  signed  same  the  paper  was  altered  by 
adding  thereto,  without  their  knowledge  or  consent,  the  provision  that  addi- 
tional sureties  would  be  added  if  desired  by  the  beneficiary.  They  also  in-, 
sist  that  by  the  terms  of  the  instrument  the  money  was  to  be  invested  in 
stock  of  a  distillery  company  for  the  beneficiaries,  and  that  if  there  is  any 
liability  on  the  part  of  the  sureties  it  is  only  for  the  residue  over  and  above 
the  value  of  said  stock.  Held— That  although  S.  did  not  receive  all  the 
money  at  the  date  of  the  obligathm  he  subsequently  received  it  and  the  ob- 
ligation speaks  from  that  time  and  not  from  Its  date.  The  obligation  was  a 
loan  of  the  money  and  not  an  investment  in  the  stock  for  the  benefit  of  the 
beneficiaries.  The  proof  as  to  the  alteration  of  the  instrument  being  con- 
flicting, and  the  laches  of  the  sureties  in  pleading  the  alteration  satisfies  th& 
ooiurt  that  the  decision  of  the  chancellor  below  in  favor  of  the  integrity  of 
the  paper  should  be  sustained. 

W.  H.  Mackoy  and  Pogue  &  Pogue  for  appellants. 

C.  L.  Sallee  and  Breckinridge  &  Shelby  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1894  Hamlet  C.  Sharp  owned  forty  shares  of  stock  In  the  H.  E. 
Pogue  Distillery  Co.,  for  which  he  had  subscribed  and  iigreed  to  pay  $4,000. 
John  F.  Pogue  had  advanced  for  him  $2,000  on  the  stock  and  he  needed* 
I2,0no  more  to  pay  for  the  other  twenty  shares,  besides  scmie  Interest  that 
was  due.  His  sister,  I^ucy  F.  Waller,  who  was  then  about  to  be  married  to 
H.  E.  Ross,  her  present  husband,  had  $5,000  In  choses  in  action  which  she 
dwiied  to  secure  for  herself  and  children.  Hamlet  C.  Sharp  thought  the 
distillery  stock  would  enhance  rapidly  in  value  and  wanted  to  hold  this  for 
Mmself.  She  wanted  her  money  secured,  and  he  needed  money  to  meet  his 
obligations.  Under  those  circumstances  the  following  written  agreement, 
was  entered  into: 

'*Thi8  trust  agreement,  this  6th  day  of  November,  1894,  between  Lucy  F^ 
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Waller  and  Hamlet  C.  Sharp,  as  principals,  and  John  F.  Pogue  and  Henry 
K.  Pogue,  as  sureties,  witnesseth : 

*' Whereas,  the  said  Lucy  F.  Waller  has  this  day  paid  over  to  the  said 
Hamlet  C.  Sharp  the  sum  of  $6,000  to  hold  and  invest,  in  trust  nevertheless, 
for  the  use  and  benefit  of  the  parties  hereinafter  named;  and,  whereas,  it  is 
understood  and  agreed  between  the  parties  first  named  that  the  said  Hamlet  C. 
Sharp  may  borrow  for  his  own  use  any  part  of  said  sum  of  $5,000  during  the 
operation  of  this  trust,  and  may  invest  the  same  in  the  capital  stock  of  the 
H.  E.  Pogue  Distillery  Co. ,  or  otherwise,  for  his  sole  and  exclusive  benefit, 
and  the  said  Lucy  F.  Waller  expressly  consents  and  agrees  thereto,  the  said 
Hamlet  C.  Sharp  paying  for  the  use  of  same  the  legal  rate  of  interest  therei)n. 
Therefore,  the  Siiid  Hamlet  C.  Sharp,  as  trustee,  and  the  said  John  F.  Pogue 
and  Henry  E.  Pogue,  as  sureties,  hereby  obligate  themselves  that  the  said 
Hamlet  C.  Sharp  shall  faithfully  discharge  his  duties  as  such  trustee,  and 
well  and  truly  account  for  the  said  sum  of  $5,000,  together  with  the  income 
collected  from  same,  in  the  following  manner,  to  wit:  It  is  agree<i  between 
the  said  parties  respectively  that  the  income  realized  and  collectwl  from  the 
«aid  sum  of  $5,000  during  the  lifetime  of  «iid  Lucy  F.  Waller,  as  the  siime  is 
collected,  and  upon  her  death  the  principal  sum  of  15,000  and  any  int-erest 
xmcolleoted  shall  be  paid  to  Elizabeth  Waller  and  Louise  Waller,  children  of 
Biiid  Lucy  F.  Waller,  share  and  share  alike,  as  their  separat-e  estate.  If  said 
Lucy  F.  Waller  should  die  before  both  of  said  children  shall  become  twenty- 
one  years  of  age,  then  the  income  thei-efrom  shall  be  paid  to  said  children 
t^qually  until  they  arrive  at  the  age  of  twenty -one  ye^rs,  when  the  principal 
•sum  shall  be  paid  to  them  as  their  separate  estjite.  It  is  further  agreed  that 
•in  the  event  of  the  death  of  either  Elizabeth  or  Louise  Waller,  without  issue, 
before  reaching  the  age  of  twenty-one  years,  the  said  sum  of  $6,000,  upon 
the  death  of  said  Lucy  F.  Waller,  shall  be  paid  over  to  the  survivor  of  said 
two  children,  at  her  majority,  for  her  sole  and  separate  use  and  benefit* 
And  in  the  event  of  the  death  of  both  Elizabeth  and  Louise  Waller,  without 
issue,  liefore  the  death  of  the  said  Lucy  F.  Waller,  the  said  sum  of  $5,000 
shall  revert  to  their  mother,  the  said  Lucy  F.  Waller,  or  her  legal  repre- 
sentative. Should  either  of  said  children,  Elizabeth  or  Louise  Waller,  die 
during  the  lifetime  of  said  Lucy  F.  Waller,  leaving  issue  of  their  body  sur- 
viving them,  said  issue  shall  take  that  part  of  said  sum  of  $5,000  which  would 
have  gone  to  the  deceased  child,  respectively,  of  said  Lucy  F.  Waller.  Addi- 
tional security  shall  be  given  by  said  Hamlet  C.  Sharp  If  required  by  the 
said  Lucy  F.  Waller.  It  is  further  understood  and  agreed  that  the  said 
Hamlet  C.  Sharp  shall  notify  the  said  Lucy  F.  Waller  twice  each  year, 
•about  the  Ist  of  January  and  July,  or  as  often  as  requested,  how  said  sum 
t)f  $5,000  is  invested  and  the  rate  of  interest  it  is  drawing.  It  is  also  a^^reed 
by  the  said  Hamlet  C.  Sharp  that  he  is  to  make  no  charge  for  his  services  as 
«uch  trustee. 

"Witness  our  hands  the  day  and  date  above  named. 

"LUCY  F.  WALLER, 
"HAMLET  C.  SHARP, 
"JOHN  F.  POGUE. 
"HENRY  E.  POGUE." 

^rs.  Waller  did  not  turn  over  to  Hamlet  C.  Sharp  at  the  time  she  signed 
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the  instrument  $6,000  in  cash,  but  turned  over  to  him  certain  notes  and 
securities,  out  of  which  a  few  months  later  he  collected  the  $5,000.  His  sure-t 
ties  rely  on  this  fact  as  a  defense  to  the  action  tigaiifst  them.  The  circuit, 
court  properly  held  the  defense  unavailable,  as  time  was  not  of  the  essence 
of  the  payment  of  the  money  and  the  $5,000  was  in  fact  i-eceived  by  the  trus- 
tee and  held  by  him  as  such.  Besides,  the  trust  agreement,  although  signed 
by  the  parties,  was  not  delivered  to  Mrs.  Waller  until  the  trustee  had  in 
fact  collected  the  money  and  had  it  in  his  hands.  Until  he  collected  tha 
money  the  trustee  retained  possession  of  the  instrument,  and  when  he  deliv- 
ered it  he  in  fact  had  the  money.  The  instrument  speaks  frtmi  its  delivery 
and  not  from  its  date. 

The  sureties  also  insist  that  the  distillery  stock  belongs  to  the  cestui  que. 
trust,  and  that  they  are  only  responsible  for  the  balance  of  the  fund  over 
and  above  so  much  of  it  as  was  used  in  jMiying  for  the  distillery  stock.  This 
Ls  not  the  proper  construction  of  the  contract.  Hamlet  C.  Sharp  did  not 
intend  to  transfer  to  his  sister  the  distillery  stock.  He  thought  that  would, 
be  very  valuable,  and  wanted  the  profits  on  it  for  himself.  So  far  as  she  was 
concerned  it  was  simply  a  lending  of  money,  the  trustee  being  given  the 
right  to  use  the  trust  fund  himself  or  to  invest  it  for  himself  in  the  distil-i 
lery  stock.  Mrs.  Waller  de.«;ired  that  the  money  should  be  so  invested  as  to 
secure  the  legal  rate  of  interest  upon  it  for  herself  during  life,  and  the  prin- 
cipal for  the  benefit  of  her  two  infant  daughters  after  her  death.  The  trus- 
tee was  only  responsible  to  them* for  the  legal  interest  on  the  money.  If  the 
distillery  stock  depreciated  in  value  the  loss  was  his;  if  it  appreciated  in 
value  the  profit  was  his  in  like  manner.  She  consented  that  he  might  bor- 
row the  money  and  use  it  for  his  own  benefit,  accounting  for  the  legal  rate 
of  intereftt.  If  he  did  not  choose  to  do  this,  or  invest  it  in  the  diKtillery 
Block  on  his  own  account,  he  was  to  use  it  as  a  trust  fund,  accounting  to 
her  for  the  profits,  hence  it  was  required  that  the  trustee  should  give 
svcnrity.  and  the  sureties  obligated  themselves  that  the  trustee  should 
faithfully  discharge  his  duties  and  that  he  would  well  and  truly  acccunt  for 
the  simi  of  $5,000,  with  its  interest. 

It  appears  from  the  proof  that  the  paper  in  question  was  outlined  by  Judge 
A.  M.  J.  Ck>chran.  After  this  sonre  changes  were  made  in  it  at  the  distillery 
by  Hamlet  C.  Sharp  and  John  F.  Pogue,  and  Sharp  copied  it  oflf  on  a  type- 
writer, making  also  two  carbon  copies.  He  then  mailed  the  original  to  his 
sister  at  Carlisle,  Ky. ,  and  on  November  7  went  to  Carlisle  for  the  double 
purpose  of  getting  her  to  close  up  the  arrangement  and  to  attend  her  wed-, 
ding  that  evening.  She  signed  the  paper  two  or  three  hours  before  tbe  wed- 
ding and  at  the  time  she  signed  it  it  was  agreed  between  her  and  her 
brother  that  additional  security  should  be  given  her  if  required,  and  that 
this  stipulation  should  be  inserted  in  the  paper.  She  then  delivered  to  him 
the  notes  and  securities  from  which  he  was  to  collect  the  15,000,  and  he  took 
the  trust  agreement  and  the  notes  back  with  him  to  Maysville,  where  he 
lived.  After  his  return  to  Maysville  he  added  to  the  trust  agreement,  at  the 
foot  of  one  of  the  pages  where  there  was  a  blank  space  left,  the  words 
"additional  security  shall  be  given  by  said  Hamlet  C.  Sharp  if  required  by 
said  Lucy  F.  Waller."  The  sureties  insist  that  this  change  was  made  in  the 
paper  without  their  knowledge  or  consent  after  they  had  signed  it,  and  rely 
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Upon  the  alteration  as  releasing  them  from  liability.  They  both  state  ^ 
their  depositions  that  they  signed  the  paper  before  it  was  mailed  to  CarHslef 
and  b3fora  the  above  addition  was  made  to  it.  They  also  state  that  the 
tjhanga  was  made  without  their  knowledge  or  consent.  Mrs.  Ross  says 
that  when  the  paper  was  presented  to  her  it  had  not  been  signed,  and  being 
tjross-exftmined,  says  as  follows:  "That  is  my  memory  about  it.  I  signed 
that  about  two  hours  before  I  was  married,  and  I  don't  know  anything 
about  the  signature  to  it.  ♦  ♦  *  i  can't  say  positively.  1  don't  know 
about  those  signatures,  but  I  know  mine  was  there  and  I  don't  remember 
about  the  rest  of  it."  The  deposition  of  H.  E.  lioss,  her  husband,  a  prac- 
ticing lawyer, ".was  also  taken,  who  says  the  paper  was  submitted  to  him  on 
that  day,  and  there  were  no  signatures  to  it;  but  the  court  properly  sustained 
an  exception  to  this  testimony,  as  he  and  his  wife  can  not  both  testify  in 
the  case.  Hamlet  C.  Sharp  says  that  his  recollection  is  that  neither  he  nop 
the  Pogues  had  signed  the  paper  when  Mrs.  Waller  signed  it,  and  that  the 
addition  was  made  to  it  before  any  other  signatures  were  placed  on  it;  but 
being  cross-examined  he  says:  "I  can't  be  positive;  I  don't  want  to  make 
any  statement  that  I  am  not  positive  about,  but  I  am  going  to  give  you  my 
best  recollection  in  the  matter. ' '  It  was  also  shown  by  the  proof  that  before 
Mrs.  Waller  signed  the  paper  it  was  also  submitted  to  her  attorney,  Jud^e 
Norvell,  for  approval,  but  his  deposition  was  not  taken,  as  he  had  died  in 
the  meantime.  It  will  thus  be  seen  that  confessetily  a  change  in  the  paper 
was  made  after  Mrs.  Waller  signed  It,  and  If  the  two  sureties  had  already 
signed  it  before  it  was  presented  to  her  the  paper  was  changed  after  they 
signed  it  and  before  its  delivery  to  Mrs. .  Waller.  It  will  also  be  seen  that 
the  two  sureties  testify  iwsitively  that  they  signed  the  paper  before  it  w^aa 
sent  to  Carlisle,  and  that  Mrs.  Waller  and  Hamlet  C.  Sharp  are  not  positive 
in  their  recollection  as  to  whether  there  were  any  other  signatures  to  it 
when  she  signed  It.  If  this  were  all  the  evidence  In  the  csLse  the  preponder- 
ance would  be  with  the  sureties  on  the  question  of  alteration.  But  there  are 
some  other  facts  that  must  be  taken  into  consideration.  The  suit  was  filed 
on  January  28,  1898.  The  entire  paper  was  copied  Into  the  petition  and  de- 
fendants filed  their  original  answer  on  July  1,  1898,  or  little  les&  than  three 
years  after  the  transaction  had  been  closed  up  by  the  delivery  of  the  paper 
to  Mrs.  Waller.  The  proof  shows  it  was  not  delivered  to  her  until  July  18, 
1895.  In  this  answer  no  complaint  Is  made  as  to  any  alteration  of  the  paper. 
Amended  answers  were  filed  on  March  10,  1899,  and  November  20,  1899;  but 
nothing  was  said  In  either  of  these  amendments  as  to  the  alteration  of  the 
instrument.  On  March  1,  1900,  a  third  amended  answer  was  filed,  and  in 
this,  for  the  first  time,  the  alteration  of  the  Instrument  was  relied  on.  Not 
only  so,  but  In  the  amended  answer  filed  on  November  SO,  1899,  which  was 
duly  verified,  the  sureties  made  the  following  allegation:  "The  fact  that 
said  amount  of  $4,162.25  was  not  paid  by  said  Ross  to  said  Sharp  was  con- 
cealed from  these  defendants  by  siild  Sharp  and  «vld  lloss,  who  represented 
to  these  defendants,  at  the  time  of  the  signing  and  execution  of  said  trust 
agreement,  that  said  entire  sum  of  15,000  had  been  paid  by  said  Ross  to  said 
Sharp,  and  these  defendants  signed  said  trust  agreement  relying  upon  said 
ropresentiitions  so  mtwle  to  them  and  l>elievlng  the  same  to  be  true." 
In  a  previous  part  of  this  answer  the  defendants  had  denied  that  $832. 76 
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lud  been  placed  in  Sharp's  hands  at  all.  Both  the  sureties  testified  that 
they  signed  the  paper  before  it  was  submitted  to  Mrs.  Waller  at  all.  Their 
pleading  was,  however,  as  shown  above,  that  they  signed  the  paper  relying 
upon  the  representation  that  the  entire  sum  of  $5,000  had  been  paid  by  Mrs. 
Ross  to  Sharp,  and  believing  this  representation  to  be  true.  Their  pleading, 
which  wa«  never  withdrawn,  is  inconsistent  with  the  position  subsequently 
taken  by  them  as  to  the  time  when  they  signed  the  pai)er,  and  their  state- 
ments in  the  pleading  would  be  true  if  they  signed  the  paper  after  Mrs.  Ross 
signed  it  and  after  she  put  the  notes  and  collaterals  in  Sharp's  hands,  for 
there  is  no  doubt  that  these  were  good  for  S5,000.  Besides  this,  the  presump- 
tion is  in  favor  of  the  integrity  of  the  p?ii)er,  and  this  presumption  is  greatly 
«trengrthened  by  the  long  delay  in  pleading  the  alteration.  It  is  true  the 
delay  is  explained  in  some  measure  by  the  fact  that  the  defendants  state 
that  they  had  not  examined  the  carbon  copy;  still  we  attach  little  weight  to 
this  carbon  copy,  except  as  showing  that  the  words  in  controversy  were  not 
in  the  paper  as  originally  drawn.  The  parties  seem  all  to  be  sincere  in  their 
statements,  but  after  the  lapse  of  a  numlier  of  years  the  human  memory  as 
to  the  date  at  which  a  paper  was  signed  is  very  liable  to  err.  There  is  no 
testimony  to  support  the  defendants'  plea,  except  their  own  depositions, 
conflicting  with  their  previous  pleading  filed  in  the  case.  And  while  Mrs. 
Waller  and  Sharp  only  state  their  best  recollection  that  the  paper  was  a 
hlank,  this  statement  is  conflrme<i  by  the  sureties'  own  pleading,  and  by  the 
fact  that  the  paper  when  at  Carlisle  was  submitted  to  two  lawyers  before 
Mrs.  Waller  signed  it,  and  the  question  of  making  changes  in  it  was  dis- 
cQssed.  at  least  talked  about  by  her;  and  if  the  paper  had  already  been 
signed  by  other  parties,  it  is  unreasonable  that  her  attention  would  not 
have  been  called  to  this  when  the  question  was  suggested  of  other  stipula- 
tions being  put  in  the  writing.  It  is  also  a  circumstance  of  some  weight 
that  Sharp  took  the  paper  after  she  signed  it  back  with  him  to  Maysville, 
ami  did  not  deliver  it  to  her.  Under  all  the  circumstancces,  we  conclude 
that  the  presumption  in  favor  of  the  i)aper.  after  the  lapse  of  the  time  that 
had  passed  before  the  plea  was  filed,  making  the  defense  that  it  had  been 
altered,  has  not  been  overthrown  by  the  proof,  and  it  ia  unnecessary,  there- 
fore, for  us  to  consider  whether  the  aIt«nition  was  material  or  not. 

It  is  true  Mrs.  Waller  held  a  note  on  her  brother  for  $833. 75,  but  it  was 
secured  by  a  iwlicy  of  life  insurance,  which  the  company  paid  off  and 
amounted  to  more  than  the  debt.  Mrs.  W^aller  turnetl  the  check  over  to 
Sharp  and  he  collected  the  money.  The  transat^tion  was  in  legal  effect  the 
same  as  if  she  had  collected  the  money  from  the  insurance  company  in  dis- 
charge of  the  note,  and  had  then  lent  the  amount  to  Sharp  as  trustee.  The 
money  was  in  fact  placed  in  Sharp's  hands  as  trustee,  and  it  does  not  matter 
to  the  sureties  whom  Mrs.  Waller  got  it  from. 

The  action  was  not  prematurely  brought.  The  issues  made  and  the  facts 
shown  by  the  record  show  abundantly,  not  only  the  propriety ,  but  the  neces- 
sity, of  the  action.  On  the  whole  case  we  see  no  error  to  the  prejudice  of 
Appellants.  On  the  contrary,  the  judgment  seems  to  be  in  accord  with  sub- 
substantial  justice.  Stripped  of  its  disguise,  the  transjiction  was  substan- 
tially a  borrowing  of  money  by  Hamlet  C.  Sharp  to  pay  n  debt  to  the  Pogues 
and  their  going  his  security  for  the  money,  and  thus  securing  the  payment 
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of  the  debt,  all  of  them  acting  upon  the  idea  that  the  distillery  would  be  a 
greater  success  than  it  seems  to  have  proved. 
Judgment  affirmed. 
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WARDEN  V.  SAME. 

(Fileil  June  5,  1903— Not  to  be  reported. ) 

B.  H.  Young,  M.  W.  Ripy  and  E.  C.  Waide  for  appellants. 

Barnett  &  Bamett  for  appellee. 

Appeals  from  Jefferson  Ciivxiit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  facts  of  the.se  cases  are  substantially  the  same  as  the  Rettner  and 
Voght  cases,  this  day  decided,  except  compromises  were  effected  between  the 
api>ellants  of  their  respective  claims  and  the  dissociation,  and  their  settlements 
or  withdrawals  were  made  on  the  basis  thereof,  which  brings  these  cases  within 
the  rule  of  Cynthiana  Building  and  Loan  Association  v.  Florence,  &c. ,  21 
Ky.  Law  Rep.,  1403;  United  States  Building  and  Loan  Association's  Ass'ee, 
&c.  V.  Denney,  &c.,  28  Ky.  Law  Rep.,  2109,  and  to  apply  it  here  prevents  a 
recovery  by  the  appellants  or  by  the  appellee.  If  the  appellants  are  barred 
by  the  compromises  and  settlements,  the  appellee  is  likewise  barred  by  them. 

The  judgments  in  favor  of  the  appellee  on  its  counterclaims  are  reversed 
for  proceedings  consistent  with  this  opinion. 


Tl^e  K^i^t^cky  L^aW  Reporter 
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KENTUCKY  COURT  OF  APPEALS. 


MTSX    LIFE    INS.  '  CO.     v.     COULTER,     AUDITOR,     &c. 

CONNECTICUT  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

EQUITABLE  LIFE  ASSURANCE  CO.  v.  SAME. 

FIDELITY  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

HOME  LIFE  INS.  CO.  v.  SAME. 

MUTUAL  LIFE  INS.  CO.,  OF  N.  Y.  v.  SAME. 

MUTUAL  BENEFIT  LIFE  INS.  CO.  v.  SAME. 

MASSACHUSETTS  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

METROPOLITAN  LIFE  INS.  CO.  v.  SAME. 

MICHIGAN  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

NATIONAL  LIFE  INS.  CO.  v.  SAME. 

NEW  YORK  LIFE  INS.  CO.  v,  SAME. 

NORTHWESTERN  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

NEW  ENGLAND  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

PROVIDENT  SAVINGS  LIFE  ASSURANCE  SOCIETY  v.  SAME. 

PRUDENTIAL  INS.  CO.  v.  SAME. 

PHCENIX  MUTUAL  LIFE  INS.  CO.  v.  SAME. 

PACIFIC  MUTUAL  LIFE  INS.  CO.  v.  SAMP], 

STATE  MUTUAL  LIFE  ASSURANCE  CO.  v.  SAME. 

MUTUAL  LIFE  TRAVELERS  INS.  CO.  v.  SAME. 

UNITED  STATES  LIFE  INS.  CO.  v.  SAME. 

WASHINGTON  LIFE  INS.  CO.  v.  SAME. 

(Filed  June  5,  1903.) 

1.  Franchises— Foreign  insurance  companies— Taxation— Construction  of 
statutes— Injunction— Twenty-two  foreign  life  insurance  companies  have 
KJUght  to  enjoin  the  Board  of  Valuation  and  Assessment  from   assessing 

vol.  25—13 
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Same  for  franchise  tax  for  the  year  1901,  or  retrospectively  for  the  previous 
years  sinoe  November  11,  1802,  under  section  4077,  Kentucky  Statutes,  on  the 
ground  that  such  companies  are  not  included  in  the  statute,  vrhich  naroes 
twenty  classes  of  corporations,  and  then  adds  "and  every  other  like  com- 
pany, corporation  or  association."  Held— That  said  section  was  not  in- 
tended to  embrace  all  corporations,  but  only  the  twenty  classes  named,  and 
every  other  like  corporation  and  every  other  corporation  having  or  exer- 
cising any  special  or  exclusive  privilege  or  franchise  not  allowed  by  law  to 
natural  persons,  or  performing  any  public  service.  In  construing  a  statute 
the  purpose  is  to  effectuate  the  intention  of  the  legislature,  and  to  do  this, 
where  the  words  of  the  statute  are  not  clear,  the  court  may  look  to  the  oouree 
of  legislation  and  the  object  aimed  at.  The  omission  to  name  insurance 
companies  in  section  4077  was  not  accidental.  This  conclusion  is  fortified 
by  the  fact  that  in  sections  4227  and  4281  a  tax  on  the  receipts  of  these  com- 
panies is  provided  for  in  the  same  act  of  which  section  4077,  Kentucky  Stat- 
utes, is  a  i>art.  There  was  no  tax  on  foreign  insurance  companies  previous 
to  the  act  of  March  11,  1848.  By  that  act  agents  representing  foreign  insur- 
ance companies  were  required  to  furnish  to  the  auditor  a  correct  list  of  pre- 
miums, verified  by  oath,  and  pay  the  sum  of  $2.60  on  every  $100  of  premium 
received.  This  statute  remained,  with  slight  modification,  until  the  enact- 
ment of  the  act  embracing  section  4077.  For  something  like  a  half  centuiy 
the  State  had  observed  a  uniform  course  in  the  taxation  of  foreign  life  in- 
surance companies,  and  this  policy  is  continued  in  section  4227,  Kentucky 
Statutes.  While  the  State  may  Impose  a  tax  on  premiums,  and  also  a  fran- 
chise tax,  double  taxation  is  not  to  be  inferred  from  doubtful  words,  and 
when  the  legislative  policy  of  the  State  had  so  long  been  followed,  it  is  evi- 
dent that  if  a  change  had  been  intended  it  would  have  been  clearly  signified. 
This  construction  of  the  statute  has  been  adopted  by  the  executive  officers  of 
the  State  since  the  passage  of  the  act  in  contest  until  the  year  1901,  and  some 
force  must  be  given  to  this  cotemporaneous  construction.  An  insurance 
company  is  not  a  guarantee  or  security  company.  It  is  not  like  a  guarantee 
or  security  company.  It  exercises  no  special  or  exclusive  privilege  not 
allowed  by  law  to  natural  persons.  At  common  law  private  persons  can 
make  contracts  of  insurance,  and  this  common  law  right  is  recognized  by 
statute.  In  the  interpretation  of  all  statutes  a  cardinal  rule  is  that  their  pro-, 
visions  are  never  extended  by  implication  beyond  the  fair  meaning  of  the 
terms  used,  and  in  every  case  of  doubt  they  are  construed  more  strongly 
against  the  government  and  in  favor  of  the  taxpayer  because  burdens  are 
not  to  be  imposed  unless  the  intention  of  the  legislature  to  impose  them  is 
distinctly  shown,  lender  this  rale,  in  the  absence  of  any  general  words  In 
the  statute  covering  such  corporations  as  insurance  companies,  the  conclu- 
sion is  that  they  wen*  not  embraced  by  it,  and  that  the  practical  construc- 
tion of  the  statute  at  the  hands  of  the  executive  and  legislative  departments 
of  the  government  should  not  now  be  departe^l  from. 

2.  Constitutional  Liw— The  exemption  of  foreign  life  insurance  companies 
from  the  provision  of  section  4077,  is  not  in  violation  of  sections  172  and  174 
of  the  Constitution,  which  prohil)its  the  exemption  of  any  projierty  from 
tiixation.  The  Board  of  Valuation  and  Assessment  is  the  creature  of  the 
legislature,  and  in  creating  it  the  legislature  had  authority  to  confer  upon 
it  such  power  as  it  saw  tit.  Power  to  assess  the  franchises  of  insurance 
coini)anit's  not  having  been  conferred  on  it  ])y  tlie  legislature,  the  board  is 
without  jurisdiction  to  a(;t  in  th<'  jireinises,  and  the  ([uestion  of  the  jKnver  of 
some  other  authority  to  act  is  not  j)resent<'d. 

Grub])s  &  Grublis  and   Hazelrigg   &    Chniault   for  JOtna   Life  Insurance 


STNA  LIFE  INS.  00.  V.  GOULTEB,  AUDITOR,  &C.        195 

€6.1  Equitable  Life  Assurance  Society,  Fidelity  Mutual  Life  Ins.  Co., 
Mutual  Life  Ins.  Co.,  of  New  York,  Mass.  Mutual, Life  Ins.  Co.,  New  Eng- 
land Mutual  Life  Ins.  Co.,  Provident  Savings  Life  Assurance  Society,  Pru- 
dential Ins.  Co.  and  State  Mutual  Life  Assurance  Co. 

C.  B.  Alexander  of  counsel  for  Equitable  Life  Assurance  Society. 

Jnlien  T.  Daviess  and  Edward  Lyman  Short  of  counsel  for  Mutual  Life 
Ins.  Co.,  of  New  York. 

Humphrey,  Burnett  &  Humphrey  for  Connecticut  Mutual  Life  Ins.  Co. 
and  New  York  Life  Ins.  Co. 

John  J.  McHenry,  Joseph  T.  Noe  and  George  DuBelle  for  Home  Life  Ins. 
•Co. 

Dodd  &  Dodd  and  Hazelrigg  &  Chenault  for  Mutual  Benefit  Life  Ins.  Co, 

Henry  Stoddard,  F.  M.  Sackett  and  Alex.  G.  Barret  for  Metropolitan  Life 
Ins.  Co. 

Hazelrigg  &  Chenault  and  John  W.  Bodman  for  National  Life  Ins.  Co, 
and  Washington  Life  Ins.  Co. 

Bennett  H.  Young  and  Hazelrigg  &  Chenault  for  Michigan  Mutual  Life 
Ins.  Ca 

Bamett  &  Bamett,  Hazelrigg  &  Chenault,  Hardin  H.  Herr  and  Chas.  K, 
Stuart  for  Northwestern  Mutual  Life  Ins.  Co. 

Pirtle,  Trabue  &  Cox  and  Augustus  E.  Willson  for  Phcenix  Mutual  Life 
Ins.  Ca  and  United  States  Life  Ins.  Co. 

Donald  B.  Toucey  of  counsel  for  U.  S.  Life  Insurance  Co. 

Wm.  Brosmith  and  Pirtle,  Trabue  &  Cox  for  Travelers  Insurance  Co. 

Gordon  &  Gordon  for  Pacific  Mutual  Life  Ins.  Co. 

Sweeney,  EUis  &  Sweeney,  J.  C.  Beckham  &  Son  and  W.  S.  Pryor  for 
appellees. 

Appeals  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  are  foreign  life  insurance  companies  doing  business  in  this 
State.  They  filed  these  suits  to  restrain  the  Board  of  Valuation  and  Assess- 
ment from  proceeding  to  assess  them  for  franchise  tax  for  the  year  1901,  or 
Ktrospectively  for  the  previous  years  since  November  11,  1892,  under  section 
4077,  Kentucky  Statutes,  on  the  ground  that  such  companies  are  not  in- 
cluded in  the  statute.  This  is  the  only  question  to  be  determined.  The  cir- 
cuit court  dismissed  their  petition.  The  statute  is  in  these  words :  * '  Every 
railway  company  or  corporation,  and  every  incorporated  bank,  trust  com- 
pany, guarantee  or  security  company,  gas  company,  water  company,  ferry 
company,  bridge  company,  street  railway  company,  express  comimny,  elec* 
trie  light  company,  electric  power  company,  telegniph  company,  press  dis* 
patch  company,  telephone  company,  turnpike  company,  palace  car  company, 
dining  car  company,  sleeping  car  company,  chair  car  company,  and  every 
other  like  company,  corporation  or  association,  also  every  other  corporation! 
company  or  association,  having  or  exercising  any  special  or  exclusive  priv- 
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ilege  or  franchise  not  allowed  by  law  to  natui*al  persons,  or  i)erfornilng  any 
public  sei-vice,  shall,  in  addition  to  the  other  taxes  imposed  on  it  by  law, 
annually  pay  a  tax  on  its  franchise  to  the  State,  and  a  local  tax  thereon  to 
the  county,  incorporated  city,  town  and  taxing  district,  where  its  franchise 
may  be  exercised.  The  auditor,  tretisurer  and  secretary  of  state  are  hereby 
constituted  a  Board  of  Valuation  and  Assessment,  for  fixing  the  value  of 
said  franchise,  except  as  to  turnpike  companies,  which  are  provided  for  in 
section  4095  of  this  article,  the  place  or  places  where  such  local  t«xes  are  to 
be  paid  by  other  corporations  on  their  franchise,  and  how  apportioned, 
where  more  than  one  jurisdiction  is  entithnl  to  a  share  of  such  feix,  shall  be 
determinetl  by  the  Board  of  Valuation  and  Assessment,  and  for  the  dis- 
.  charge  of  such  other  duties  as  may  be  imposed  on  them  by  this  act.  The 
auditor  shall  be  chairman  of  said  board,  and  shall  convene  the  same  from 
time  U)  time,  as  the  business  of  the  board  may  require." 

In  Louisville  Tobacco  Warehouse  Co.  v.  Commonwealth,  10()  Ky.,  1S5, 
the  statute  was  construed,  and  was  held  not  to  embrace  private  trading  cor- 
porations not  having  or  exercising  any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons,  or  performing  any  public  ser- 
vice. To  this  conclusion  we  adhei*e.  The  stfitute  names  twenty  ckisses  of 
corporations  and  then  adds,  "and  every  other  like  company,  corporation  or 
association,"  thus  showing  that  the  legislature  had  in  mind  that  other 
unlike  companies,  corporations  or  associations  were  not  included;  and  that 
these  words  were  not  intended  to  cover  all  corporations  is  further  shown  by 
the  next  words  of  the  section:  "Also  every  other  corporation,  company  or 
association  having  or  exercising  any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons  or  performing  any  public  ser- 
vice."  These  words  show  that  other  companies  not  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise  not  allowed  by  law  to  natural 
I)ersons,  or  performing  any  public  service  and  not  included  in  the  preceding 
words  of  the  section,  were  not  intended  to  be  embraced  by  it.  It  followB 
that  the  section  was  not  intended  to  embnice  all  corporations,  but  only  the 
twenty  classes  named,  and  every  other  like  corporation  and  every  other  cor- 
poration having  or  exercising  any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  natural  persons,  or  performing  any  public  service. 
The  reasons  for  this  conclusion  are  elaborated  in  the  case  referred  to. 

It  remains  to  determine  whether  insurance  companies  are  embraced  by  the 
words  "guaranty  or  security  company,"  or  "every  other  like  company,*'  or 
"every  other  corporation,  company  or  association  having  or  exercising  any 
special  or  exclusive  privilege  or  franchise  not  allowed  by  law  to  natural  pet- 
Bons,  or  performing  any  public  service,"  or  by  all  these  expressions  taken 
together.  In  construing  a  statute  the  purpose  is  to  effectuate  the  intention 
of  the  legislature,  and  to  do  this,  where  the  words  of  the  statute  are  nol 
clear,  the  court  may  look  to  the  course  of  legislation  and  the  object  aimed 
at.  Section  245  of  the  Constitution  provides  that  upon  its  promulgation  the 
governor  should  appoint  three  persons  learned  in  the  law  as  commissioners 
to  revise  the  statute  laws  of  the  State,  so  as  to  conform  them  to  the  Consti- 
tution and  effectuate  its  provisions.  This  commission  was  appointed  and 
reported  to  the  legislature  a  series  of  acts  for  this  purpose,  among  others  an 
act  regulating  private  corporations  (chapter  32,  Kentucky  Statutes),  and  an 
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'9tt  in  regard  to  revenue  and  taxation  (chapter  106,  Kentucky  Statutes),  of 
▼hich  gection  4077  is  a  part.  These  acts  are  the  work  of  the  same  legisla- 
ture, enactcHl  pursuant  to  the  constitutional  proTision,  and  in  determining 
the  meaning  of  either  it  is  proper  to  look  to  the  other  acts  of  that  assembly, 
without  regard  to  the  date  at  which  either  act  was  passed,  for  the  assembly 
had  before  it  the  revision  of  the  laws  of  the  State.  In  the  act  on  corpora- 
tions an  insurance  bureau  is  createtl,  and  more  than  an  hundred  sections  of 
the  act  are  taken  up  with  the  subject  of  insurance.  (Kentucky  Statutes, 
sections  617-763. )  The  legislature,  therefore,  did  not  overlook  the  subject  of 
Insarance,  and  when  it  named  in  section  4077  twenty  classes  of  corporations, 
many  of  them  of  much  less  consequence  or  capital  than  insurance  com- 
panies, the  presumption  must  be  that  the  omission  to  name  insurance  com- 
panies in  section  4077  was  not  accidental.  This  conclusion  is  fortified  by 
the  fact  that  in  sections  4227  and  4231  a  tax  on  the  receipts  of  these  com- 
panies is  provided  for  in  the  same  act.  There  was  no  tax  on  foreign  insur- 
ance companies  in  this  State  previous  to  the  act  of  March  11,  1848.  By  that 
act  all  agents  representing  foreign  insurance  companies  were  required  to 
furnish  to  the  auditor  a  correct  list  of  premiums,  verified  by  oath,  and  pay 
the  sum  of  12.60  on  every  SlOO  of  premiums  received,  and  in  section  7  the 
principals  of  the  agents  were  made  liable  for  the  tax.  Substantially  the 
ame  provision  was  carried  into  the  Revised  Statutes.  (9  Stanton's  Bevised 
Statutes,  page  846. )  The  law  thus  remained  until  the  year  1864,  when  the 
rate  was  increased  to  $5.  (Myers'  Supplement,  page  410;  Phoenix  Ins.  Co, 
T.  Commonwealth,  68  Ky.,  80.)  In  1870,  when  the  insurance  bureau  was 
established,  the  rate  was  cut  down  to  $3.50,  and  it  thus  remained  until  the 
act  in  question  was  passed.  Thus  for  something  like  a  half  century  the 
State  had  observed  a  uniform  course  in  the  taxation  of  foreign  life  insurance 
companies,  and  this  ix>licy  is  continued  in  section  4227,  Kentucky  Statutes, 
^ile  the  State  may  imxwse  a  tax  on  premiums  and  also  a  franchise  tax, 
double  taxation  is  not  to  be  inferred  from  doubtful  words,  and  when  the 
legislative  polioy  of  the  State  had  so  long  been  followed  we  are  persuaded 
that  if  a  change  had  been  intended,  it  would  have  been  clearly  signified. 
Thig  construction  of  the  statute  has  been  adopted  by  the  executive  officers 
of  the  State  since  the  passage  of  the  act  in  contest  until  the  year  1901,  and 
some  force  must  be  given  to  this  cotemporaneous  construction.  The  last 
general  assembly  also  revised  the  laws  regulating  revenue  and  taxation, 
fflaklng  no  change  in  the  statute,  which  had  thus  been  construed  by  the 
officers  of  the  State  for  eight  years. 

An  insurance  company  is  not  a  guarantee  or  security  company  within  the 
wJinary  meaning  of  that  term.  What  the  legislature  meant  by  guarantee 
or  security  company  is  sho>vn  by  section  723,  Kentucky  Statutes,  and  is  such 
oorporation  as  may  become  surety  for  another,  and  the  reason  for  its  inclu- 
sion in  the  section  is  that  by  the  statute  it  may  become  sole  surety  in  all 
«Me«  where,  by  law,  two  or  more  sureties  are  required,  thus  having  the 
special  privilege  not  allowed  by  law  to  natural  persons.  An  insurance  com- 
pany is  not  like  a  guarantee  or  security  company;  it  exercises  no  special  op 
-delusive  privilege  not  allowed  by  law  to  natural  persons.  At  common  law 
priTate  persons  can  make  contracts  of  insurance  (21  Am.  &  Eng.  Ency.  of 
Iaw,  ttSl;  Kerr  on  Insurance,  2021;  May  on  Insurance,  section  86),  and  thig 
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common  law  right  is  recognized  by  section  641,  Kentucky  Statutes.  In  de« 
termlning  the  meaning  of  the  word  **like,"  in  this  section,  we  must  follow 
the  rule  loscitur  a  sociis.  All  the  twenty  named  corporations  have  si>ecial 
or  exclusive  privileges  or  franchises  not  allowed  by  law  to  natural  persons. 
The  word  "like"  must  be  read  not  only  in  connection  with  the  preceding 
words,  but  with  the  following  clause.  The  likeness  which  the  legislature 
had  in  mind  is  in  having  or  exercising  some  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  persons  or  performing  some  public 
Bervice.  In  Levy  v.  Louisville,  97  Ky. ,  405,  this  court  said  the  Board  of 
Valuation  was  created  "to  value  every  and  all  corporations,  associations  or 
companies  having  or  exercising  any  exclusive  privilege  or  franchise  not 
allo\^ed  by  law  to  natural  persons.'* 

And  in  Board  of  Councilmen  of  City  of  Frankfort  v.  Stone,  22  Ky.  Law 
Rep.,  25,  the  court  said:  "The  franchise  primarily  in  view  under  section  4077 
is  any  special  or  exclusive  privilege  not  allowed  by  law  to  natural  persons." 

In  the  interpretation  of  all  statutes  levying  taxes  a  cardinal  rule  Is  that 
their  provisions  are  never  extended  by  implication  beyond  the  fair  meaning 
of  the  terms  used,  and  in  every  case  of  doubt  they  are  construed  more 
Strongly  against  the  government  and  In  favor  of  the  taxpayers,  because  bur* 
dens  are  not  to  be  imi)osed  unless  the  intention  of  the  legislature  to  impose 
them  is  distinctly  shown.  (Cooley  on  Taxation,  d(il,  208.)  Under  this  mle,. 
In  the  absence  of  any  general  words  in  the  statute  covering  such  corpora^ 
tlons  as  insurance  companies,  we  conclude  that  they  were  not  embraced  by 
it,  and  that  the  practical  construction  of  the  statute,  at  the  hands  of  the 
executive  and  legislative  departments  of  the  government,  should  not  now  be 
departed  from. 

But  It  is  said  that  by  sections  173  and  174  of  the  Constitution  all  property 
in  the  State  is  subject  to  taxation,  and  can  not  be  exempted,  either  by  omis- 
sion in  the  act  or  by  express  legislation ;  for  to  allow  the  property  to  be 
exempted  by  the  failure  of  the  legislature  to  act  would  be  to  allow  It  to  ac- 
complish by  indirection  what  it  can  not  do  directly.  The  answer  to  this  Is 
that  the  Board  of  Yaluation  and  Assessment  is  the  creature  of  the  legisla- 
ture, and  in  creating  it  the  legislature  had  authority  to  confer  upon  It  such 
power  as  it  saw  ftt.  Power  to  assess  the  franchises  of  insurance  conipaniea 
not  having  been  conferred  on  it  by  the  legislature,  the  board  is  without 
jurisdiction  to  act  in  the  premises,  and  the  question  of  the  power  of  some 
other  authority  to  act  Is  not  here  presented.  The  Constitution  of  Kentucky 
is  not  peculiar  in  respect  to  taxation.  The  same  principle  is  expressly 
stated  or  necessarily  implied  from  the  provisions  of  the  Constitutions  of 
most  of  the  States;  but  in  something  like  forty  Stal*:S  the  same  mode  of 
taxation  Is  followed  as  provided  by  section  4227,  Kentucky  Statut«es,  and  in 
the  remaining  States  there  Is  a  license  tax,  or  a  tax  on  policies.  Section  4077 
does  not  iniix)se  upon  the  corporations  named  in  it  any  greater  taxation 
than  is  imposed  on  other  tiixi>ayers.  It  Is  a  part  of  the  act  pi'ovldlng  for 
the  payment  of  a  uniform  tax  on  all  property  directed  to  \ye  asses.«?ed  for 
taxation  by  the  owner,  x)erson  or  ccrporation  assi«ssed.  (Kentucky  Statutes, 
section  4019.  )  Personal  prop^n-ty  of  every  kind  Is  s<»parately  valued,  and  if 
there  be  no  appropriate  column  in  the  tax  book  it  is  placed  in  the  column 
heade<i  miscellany.     (Section  4051).)    It  Is  the  duty  of  the  assessor  to  take  the 
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tax  list  of  all  persons,  whether  natural  or  corporate,  including  therein  their 
tangible  and  intangible  property.  The  purpose  of  .section  4077  is  to  provide 
another  mode  for  the  assessment  of  certain  intangible  property  of  the  cor- 
porations referred  to  in  it,  which  could  not  be  so  intelligently  assessed  by 
the  county  assessor.  But  when  the  board  had  acted  in  the  case  of  these  cor- 
porations it  has  only  completed  the  assessment  of  their  property,  part  of 
their  assessment  being  made  by  the  county  assessor  and  part  by  the  board; 
while  in  the  case  of  other  taxpayers  the  assessor  makes  the  entire  assess- 
ment. The  legislature  has  not  seen  fit  to  take  life  insurance  companies  out 
of  the  class  whose  assessment  is  to  be  made  by  the  county  assessor.  How 
and  by  whom  property  shall  be  assessed  for  taxation  is  a  matter  to  be  regu- 
lated by  the  general  assembly.  It  is  a  sovereign  power  to  impose  taxes,  and 
to  direct  how  they  shall  be  laid  and  collected.  The  legislature  must  also 
determine  by  what  rule  the  situs  of  personal  property  for  taxation  shall  be 
governed.  Thus  personal  property  in  this  State,  although  having  an  actual 
situs  in  another  county,  can  be  taxed- only  at  the  residence  of  the  owner. 
(Wren  V.  Boske,  24  Ky.  Law  Rep.,  1780;  Lexington  v.  Fishback,  22  Ky.  Law 
Rep.,  1392.)  And  in  the  absence  of  legislative  authority  intangible  prop- 
erty of  a  nonresident  of  the  State  can  not  be  taxed  here.  (Baldwin  v.  Shine, 
Judge,  84  Ky.,  602;  City  of  Covington  v.  Wayne,  22  Ky.  Law  Rep.,  836.) 
So  money  lent  by  a  nonresident  and  secured  by  mortgage  on  property  in 
this  State  has  been  held  not  taxable  in  this  State  until  the  legislature  shall 
provide  for  its  taxation  by  giving  it  a  situs.  (Board  of  Councibnen,  City 
of  Frankfort  v.  Fidelity  Trust  and  Safety  Vault  Co.,  28  Ky.  Law  Rep.,  908. ) 

It  is  incumbent  on  appellants  to  list  with  the  assessor  all  their  property, 
real  or  personal,  subject  to  taxation  in  the  respective  counties  of  the  State. 
(German  National  Ins.  Co.  v.  Louisville,  21  Ky.  Law  Rep.,  1179.)  This 
they  allege  they  have  done,  paying  the  taxes  thereon  in  addition  to  the  $2  on 
each  $100  of  premiums,  as  provided  by  section  42i!7,  Kentucky  Statutes.  If 
they  own  any  intangible  property  in  the  State,  they  should  justly  bear  its 
part  of  the  public  burdens,  and  is  not  reached  by  the  assessor  because  having 
no  situs  in  the  county,  the  legislature  must  act  and  give  it  a  situs  and  pro- 
vide where  and  by  whom  it  shall  be  assessed  for  taxation.  Until  the  legis- 
lature acts  and  gives  it  a  situs  in  the  St«te,  such  intangible  property  of 
appellants  would  seem  to  stand  as  the  intangible  property  of  the  other  non- 
residents of  the  State,  or  money  lent  by  them  on  mortgages  here. 

Judgments  reversed  and  causes  remanded,  with  directions  to  overrule  the 
demurrers  and  for  further  proceedings  consistent  herewith. 

Whole  opurt  sitting. 


EARLEY  V.  SUTTOX. 

(Filed  June  6,  1903— Not  to  be  reported. ) 

H.  S.  Crawford  for  appellant. 

C.  W,  Lester  and  S.  V.  D.  Stout  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Chief  Justice  Burnam  delivered  the  following  response  to  petition  for  re- 
hearing : 
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Since  the  delivery  of  the  former  opinion  in  this  State  our  attention  has 
been  called  to  the  additional  recortl  filed  herein  showing  that  time  had  been 
given  to  tender  the  bill  of  exceptions,  but  a  re-examination  of  the  record 
satisfies  us  that  the  verdict  and  judgment  is  not  in  conflict  with  the  weight 
of  the  evidence,  and  that  the  petition  should  be  overruled. 


FIDELITY  &  CASUALTY  CO.   OF  N.   Y.  v.  COULTER,  AUDITOR,  &c. 

EMPLOYERS  LIABILITY  ASSURANCE  CORPORATION  v.   SAME. 

STANDARD  LIFE  AND  ACCIDENT  INS.  CO.  v.  SAME. 

MARYLAND  CASUALTY  CO.  v.  SAME. 

(Filed  June  5,  1903.) 

Insurance  companies— Franchises— Taxation— In  junction— These  suits  were 
filed  to  enjoin  the  Board  of  Valuation  and  Assessment  from  proceeding  to 
assess  four  corporations  for  a  tax  on  their  franchises,  under  section  4077, 
Kentucky  Statutes.  The  i)etition  alleges  that  plaintiffs  are  authorized  to 
carry  on  a  general  insurance  business  other  than  life,  fire  or  marine  insur- 
ance; that  they  have  conducted,  and  are  now  conducting,  a  general  insurance 
business  other  than  fire,  marine  and  life  insurance,  and  that  they  have  paid 
a  tax  of  $9  upon  each  SlOO  of  their  gross  premiums,  and  the  board  is  about 
to  assess  them  for  a  franchise  tax.  Held— That  from  the  allegations  of  the 
petitions  they  come  within  the  rule  laid  down  in  the  insurance  cases  in 
which  it  was  held  that  insurance  companies  are  not  embraced  by  the  pro- 
visions of  section  4077,  Kentucky  Statutes. 

Barker  &  Woods  for  Employers  Liability  Assurance  Corporation. 

Montgomery  &  Montgomery  for  U.  S.  Casualty  Co. ,  in  behalf  of  appellants. 

Thos.  W.  Bullitt  and  Wm.  Marshall  Bullitt  for  American  Surety  Co.,  in 
behalf  of  appellants. 

Forcht  &  Field,  O'Neal  &  O'Neal  and  Humphrey,  Burnett  &  Humphrey 
for  Fidelity  and  Casualty  Co.  and  Standard  Life  and  Accident  Ins.  Co. 

Joyes  &  Jarvis  for  Maryland  Casualty  Co.- 

Kohn,  Baird  &  Spindle  and  John  W.  Ray  for  appellees. 

Appeals  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  filed  these  suits  to  enjoin  the  Board  of  Valuation  and  Assess- 
ment from  proceeding  to  assess  them  for  a  tax  on  their  franchises  under  sec- 
tion 4077,  Kentucky  Statutes.  The  court  susttiined  a  demurrer  to  their 
I)etitions,  and  they  have  appealed. 

The  petitions  are  much  the  stmie.  It  is  alleged  in  e^ch  that  the  plaintiff 
Is  a  corporation  authorized  to  carry  on  a  general  insurance  business,  other 
than  life,  fire  or  marine  insurance;  that  it  has  conducted,  and  now  conducts, 
a  general  insurance  business  other  than  fire,  marine  and  life  insurance; 
that  it  has  complied  with  all  the  requirements  of  the  statutes  of  the  State 
and  has  paid  a  tax  of  $S  upon  each  |100  of  its  grass  premiums;  but  that  the 
board  is  now  about  to  assess  it  for  several  years  for  a  franchise  tax,  although 
it  is  not  a  guarantee  or  security  company,  performs  no  public  service  and 
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neither  has  nor  exercises  any  special  or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons;  that  it  owns  no  property  within  the 
State  of  Kentucky,  and  that  unless  restrainetl  the  Board  of  Valuation  and 
Assessment,  without  any  reasonable  foundation  or  authority  in  law,  will  fix 
a  value  upon  its  supposed  franchise  for  the  purpose  of  State  taxation  for  a 
number  of  years. 

The  allegations  of  the  petition  bring  these  cases  within  the  rule  laid  down 
in  the  case  of  Mutual  Benefit  Life  Ins.  Co.  v.  Coulter,  &c. ,  this  day  de- 
cided, in  which  it  is  held  that  insurance  conipfinies  are  not  embraced  by 
the  provisions  of  section  4077,  Kentucky  Statutes.  It  is  earnestly  argued  in 
the  briefs  filed  in  this  court  for  the  appellees  that  these  companies  are  guar- 
antee or  security  companies,  or  at  least  like  companies  within  the  purview 
of  this  section;  but  there  is  not  enough  in  the  petition  in  any  of  these  cases 
to  raise  the  question,  as  the  business  the  companies  are  doing  in  this  State 
is  not  shown  by  anything  in  the  record,  except  by  the  allegations  of  the  pe- 
titions tliat  they  are  doing  an  insurance  business.  The  franchise  tax  for 
which  the  assessment  is  made  under  section  4077  does  not  depend  upon  the 
name  of  the  company,  or  the  name  by  which  it  may  designate  its  business. 
If  any  of  these  companies  are  in  fact  doing  a  guarantee  or  security  business 
In  this  State,  as  defined  in  the  opinion  above  referred  to,  then  they  are 
embraced  by  the  statute,  and  their  franchise  may  be  assessed  under  it.  The 
company  that  is  only  doing  a  guarantee  or  security  business  is  not  an  insur- 
ance company  within  the  meaning  of  the  statute  imposing  a  tax  of  |2  on 
each  1100  of  gross  premiums,  and  if  such  a  comptiuy  has  paid  this  tax  and  is 
now  assessed  for  a  franchise  tax  it  will  be  entitled  to  a  credit  on  the  latter 
tax  for  the  amount  which  it  has  heretofore  paid,  in  the  way  of  the  tax  on 
gross  premiums,  if  such  is  the  fact.  A  company  which  is  in  name  an  insur- 
ance company,  but  is  doing  a  guarantee  or  security  business  in  this  Sttite, 
is  a  like  corporation  within  the  meaning  of  section  4077,  and  is,  therefore, 
embraced  by  it.  If  any  of  these  comptmies  has  l)een  doing  both  an  insurance 
business  and  also  a  guarantee  or  security  business,  as  defined  in  the  opinion 
referred  to,  then  it  is  liable  for  the  tax  of  $2  on  each  1100  of  gross  premiums 
received  in  its  insurance  business,  and  is  also  liable  to  a  tax  on  its  franchise 
as  a  guarantee  or  security  company  under  section  4077. 

Judgment  reversed. and  causes   remanded,  with   directions  to  overrule  the 
demurrers  to  the  petitions  and  for  further  proceedings  consistent   herewith. 
Whole  court  sitting. 


THOMAS  V.  COMMONWEALTH. 

(Filed  June  5,  19aS— Not  to  be  reported. ) 

Criminal  law— Evidence — Instructions — Appeals— Appellant  was  indicted 
for  the  murder  of  B. ,  who  had  ordered  him  to  leave  his  house,  and  after 
Teaching  the  outside  of  the  house.  A  conviction  and  sentence  for  ten  years* 
imprisonment  for  manslaughter  resulted,  from  which  this  appeal  is  prose- 
cuted. It  is  urged  as  prejudicial  error  that  the  court  refused  to  direct  the  jury 
that  they  could  not  consider  as  substtintive  testimony  evidence  given  by  wit- 
nesses in  contradiction  of  statements  of  witnesses  for  defense.  Held— That 
this  question  can  not  be  considered  on  appeal,  as  it  was  not  present-ed  to  the 
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lower  C50urt  in  the  motion  and  grounds  for  a  new  trial.  It  was  not  prejudi- 
cial error  to  refuse  to  give  an  instruction  as  to  the  rights  of  the  accused  to 
defend  himself  if  the  jury  believed  that  deceased  and  another  were  actin^^  in 
concert  in  inducing  him  to  leave  the  house,  as  the  evidence  fails  to  show  that 
the  other  party  took  any  ptirt  in  the  difficulty.  It  was  not  error  to  use  the 
word  * 'failed"  instead  of  "refused"  in  the  instruction  which  defined  the 
right  of  the  deceased  to  use  force  if  the  accused  failed  to  leave  the  house  after 
having  been  Invited  to  do  so.  The  court  properly  told  the  jury  that  if  the 
deceased  used  unnecessary  force,  endangering  the  life  of  the  defendant  or 
subjecting  him  to  great  bodily  harm,  the  defendant  would  then  have  the 
right  to  defend  himself  against  such  unnecessary  force. 

Sims  &  Thomas  and  James  B.  Garnett  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  shot  and  killed  Alfred  Bridges  in   Trigg  county  on  March  6 
1902.    The  grand  jury  returned  an  indictment  against  him  for  murder,  but 
on  the  trial  the  petit  jury  found  him  guilty  of  voluntary  manslaugiiter  and 
fixed  his  punishment  at  confinement  in  the  penitentiary  for  ten  years.     The 
evidence  is  conflicting,  but  the  following  facts  seem  to  be  fairly  established  by 
the  proof :  Alfred  Bridges  was  a  farmer  with  a  number  of  children,  some  of 
them  nearly  grown.     For  several  months  the  young  people  in  the  neighbor- 
hooi  had  been  meeting  from  house  to  house  on  Saturday  night  to  practice 
hymns  for  the  Sunday  services.     On  the  night  in  question  they  met  at  the 
house  of  Bridges.     The  defendant,  Thomas,  had  not  been  singing  with  them, 
but  seems  to  have  understood  that  he  was  invited  on  that  night.    He  came 
about  9  o'clock;  was  staggering  drunk  when  he  got  to  the  house;  there  were 
some  twenty-five  or  thirty  people  present.     Thomas  sat  on   the  side  of  the 
bed  and  took  off  his  leggings  and  overshoes.     He  then   talked  for  a  few  mo- 
ments to  some  persons  near  by,  but  soon  sat  down  on  the  floor  and  after 
vomiting,  fell  asleep.    While  he  was  thus  asleep  on  the  floor  Bridges  came  in 
from  the  other  room  and  shook  him  rather  roughly,  saying  to  him  to  get  up 
and  go  home.     He  did  not  leave,  and  Bridges  took  hold  of  a  chair,  when  a 
friend  of  Thomas  said  to  Bridges  not  to  strike  him;  he  would  take  him  out, 
and  put  his  arm  around  him,  pulling  Thomas  along  with  him  to  t^e  door, 
Thomas  facing  Bridges,  who  followed  them  to  the  door.     When  Thomas  got 
out  of  the  door  his  friend  let  him  go,  and  Bridges  again  ordered   him  out. 
He  declined  to  go.     Bridges  re^lched  back  in  the  room  and  picked  up  a  chair, 
and  as  he  went  out  of  the  door  with  the  chair  and  the  door   swung  back  two 
pistol  shots  were  heard,  and  Bridges  fell  dt>ad  from  a  wound  in  the  chest.     A 
witness  for  the  defendant,  who  was  outside  of  the  door,  testified  that  when 
Bridges  came  out  with  the  chair  he   said  to  Thomas  tigain  to   leave  or   he 
would  burst  the  chair  over  his  head,  and  Thomas  then   drew  his  pistol  and 
fl^red  on  him.     There  is  some  testiinuny  that  Thomas  drew  his  pistol  in   the 
room,  and  one  (/f  tlie  girls  i)res4.-nt  screamed  that  somebody  was  going  to  be 
shot,   but    the   priMit    on    this   suljji*ct   is   conflicting.     Harry   Lancaster,    a 
brother-in  law   of   Brid^^es,  was  standinjjr   with   the  girls  singing,   and   as 
Bridf^es  went  to  the  door  I-.an(•;lyr^»^  walked  rapidly    to  the  door,  too.     The 
testimony  for  the  defense  ti'iided  t<»  show  that  Lancaster  had  out  his  knife 
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and  was  near  Thomas  when  he  shot  Bridges.  The  testimony  for  the  Com- 
monwealth showed  that  Lancaster  had  the  hymn  book  in  his  hand.  His 
manner  showed  that  he  was  excited,  but  he  does  not  appear  to  have  said  any- 
thing to  Thomas,  and  in  ftwt  the  reasonable  inference,  from  all  the  proof,  i» 
that  Bridges  was  shot  about  the  time  that  Lancaster  got  to  the  hall.  On 
these  facts  the  court  gave  the  usual  instruction  on  murder  and  manslaugh  - 
ter;  also  the  usual  instruction  on  self-defense  as  to  the  deceased,  but  refused 
to  give  an  instruction  asked  by  the  defendant,  to  the  effect  that  if  Lancaster 
and  the  deceased  were  acting  in  concert,  and  the  defendant  then  and  there 
believed  in  good  faith  and  had  reasonable  ground  to  believe  that  his  life  was 
in  danger,  or  that  he  was  in  danger  of  great  bodily  harm  at  the  hands  of  the 
deceased  and  Harry  Lancaster  acting  in  concert,  and  that  he  had  no  appa- 
rently safe  means  of  escape  but  to  take  the  life  of  the  deceased,  he  was  exou  - 
sable  on  the  ground  of  self-defense.  Complaint  is  made  of  this  action  of  the 
ooort. 

The  principle  of  law  embodied  in  the  instruction  is  sound,  but  the  refusal 
of  the  court  to  give  it  could  not  have  prejudiced  the  defendant.  The  jury 
by  their  verdict,  in  substance,  found  that  the  defendant  had  not  reasonable 
grounds  to  believe  that  he  was  in  danger  of  losing  his  life  or  suffering  great 
bodily  harm  at  the  hands  of  the  deceased,  and  that  it  was  not  necessary,  or 
apparently  necessary,  for  him  to  shoot  the  deceased  in  order  to  save  himself 
from  the  impending  danger.  It  is  evident  from  the  testimony,  t<aken  as  a 
whole,  that  Thomas  shot  the  deceased  because  he  ordered  him  out  of  his 
house,  and  threatened  to  burst  a  chair  over  his  head  if  he  did  not  leave.  He 
did  not  shoot  in  the  direction  of  Lancaster,'  nor,  so  far  as  appears,  was  his 
attention  directed  to  Lancaster.  His  quarrel  with  the  deceased  had  begun 
when  the  deceased  shook  him  and  ordered  him  out  of  the  house,  and  he  had 
backed  from  that  point  with  his  eyes  on  the  deceased  until  the  shooting  took 
place.  He  shot  the  deceased  for  what  the  deceased  was  doing,  and  the  in- 
ttraction  which  the  court  gave  aptly  submitted  to  the  jury  the  real  issue  in 
theoasa 

An  important  witness  for  the  defense  was  asked  on  cross-examination  if 
he  had  not,  on  the  day  after  the  killing,  made  statements  as  to  how  it  oc- 
curred conflicting  with  his  testimony  on  the  trial.  He  denied  making  the 
statements,  and  the  Commonwealth,  in  rebutt*il,  introduced  four  witnesses 
and  proved  by  them  that  he  had  made  the  stiitenients  referred  to.  There- 
upon the  defendant  asked  the  court  to  charge  the  jury  that  this  testimony 
was  not  to  be  con.sidered  as  substantive  evidence  in  the  case,  but  should  only 
be  considered  for  the  purpose  of  impeaching  the  witness.  The  court  declined 
to  do  so,  and  complaint  is  also  made  of  this.  But  the  matter  was  not  pre- 
sented to  the  circuit  court  in  the  grounds  for  new  trial,  nor  was  any  instruc- 
tion in  writing  a.sked  of  the  court  on  the  subject.  The  error  is  not,  therefore, 
available  here. 

Complaint  is  also  made  that  in  defining  the  right  of  Bridges  to  use  force 
in  ejecting  Thomas  from  his  house  the  court  usfd  tlie  word  '* failed"  instead 
of  the  word  "refused,"  in  telling  tlie  jury  that  if  Thomas  was  guilty  of  un- 
becoming conduct.  Bridges  hud  the  right  to  invite  him  to  leave  his  house, 
and  if  he  failed  to  do  so,  Bridges  had  the  right  to  use  such  force  as  was  nec- 
essary to  eject  him.     We  can  not  see  that  the  use  of  the  word  "failed"  under 
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the  facts  of  this  case  couhl  have  been  prejudicial  to  the  defendant,  or  that 
the  word  "refused"  would  have  helped  him  in  any  way  before  the  jury;  for 
he  plainly  refusetl  to  leave  after  he  was  told  by  Bridges  to  go,  and  showed 
this  by  his  conduct  no  less  than  by  his  words.  The  court  properly  told  the 
jury  that  if  the  deceased  used  unnecessary  force,  endangering  the  life  of  the 
defendant  or  subjecting  him  to  great  bodily  harm,  the  defendant  would  then 
have  the  right  to  defend  himself  against  such  unnecessary  force.  On  the 
whole  case  the  defendant  appears  to  have  had  a  fair  trial  on  the  merits  of 
his  case,  and  the  verdict  of  the  jury  is  sustained  by  the  evidence. 
Judgment  affirmed. 


HEXSLEY  V.  METCALFE  COUNTY  COURT. 

(Filed  June  5,  1903.) 

County  courts— Refusing  license  to  sell  liquor— Remonstrances— Appeals — 
Appellant  applied  to  the  county  court  at  its  August  term  for  a  license  to  sell 
spirituous,  vinous  and  malt  liquors  for  twelve  months,  and  on  the  hearing  a 
remonstrance  was  filed  by  the  citizens  of  the  neighborhood,  and  the  court 
refused  the  application.  Appellant  renewed  his  application  at  the  Septem- 
ber term,  and  it  was  again  refused.  An  appeal  was  prosecuted  to  the  circuit 
court,  on  a  bill  of  exceptions,  and  the  application  was  again  refused,  from 
which  this  appeal  is  prosecuted.  Appellant  insists  that  the  court  erred  In 
hearing  the  appeal  on  the  bill  of  exceptions  and  not  de  novo.  Held— That 
when  an  appeal  is  prosecuted  to  the  circuit  court  from  an  application  for 
license  under  section  8083,  Kentucky  Statutes,  it  is  proper  to  consider  it  on 
a  bill  of  exceptions.  Appellant  also  complains  that  the  county  court  improp- 
erly considered  on  the  second  application  the  remonstrance  that  was  filed  on 
the  first  application.  Held— That  said  remonstrance  was  properly  considered. 
As  the  application  was  made  for  license  to  sell  liquor  for  twelve  months  the 
remonstrance  was  made  against  selling  it  for  the  same  time,  and  the  legisla- 
ture evidently  never  intended  that  the  application  should  be  renewed  within 
twelve  months  after  having  been  refused  for  that  time,  and  that  the  citizens 
should  be  harrasseil  by  frequent  applications  and  compelled  to  get  up  sev- 
eral remonstrances  within  said  time. 

J.  W.  Kinnaird,  J.  W.  Compton,  M.  O.  Scott  and  J.  A.  Scott  for  appellant. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  August  term,  1902,  of  the  Metcalfe  County  Court  appellant,  John 
W.  Hensley,  applied  to  the  court  for  license  to  retail  spirituous,  vinous  and 
malt  liquors  as  a  retail  liquor  dealer  at  the  grocery  recently  occupied  by  J. 
W.  Hubbard,  on  the  Glasgow  and  Columbia  road,  near  the  residence  of  J. 
W.  Hubbard,  in  Metcalfe  county.  On  the  trial  of  the  motion  a  remonstrance 
was  filed,  signed  by  a  majority  of  the  legal  voters  in  the  neighborhood,  and 
pursuant  to  section  4203,  Kentucky  Statut-es,  the  application  was  refused. 
At  the  next  term  of  the  county  court,  in  Septeml)er  following,  the  appellant, 
after  giving  the  proper  notice,  entered  a  second  application  for  the  same 
license.  And  on  the  hearing  of  this  motion  the  county  judge,  having  refused 
to  vacate  the  bench  on  an  affidavit  filed  by  him,  te  the  effect  that  the  oounty 
judge  was  hostile  te  him  and  would  not  grant  him  a  fair  trial,  allowed  the 
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remonstrance  filed  at  the  precediDg  term  to  be  read,  and  refused  the  applica- 
tion. Appellant  appealed  to  the  circuit  court,  and  that  court  having  afiirmed 
the  judgment  of  the  county  court,  he  prosecutes  the  appeal  before  us. 

The  appeal  was  taken  to  the  circuit  court  on  a  bill  of  exceptions,  and  the 
case  was  not  tried  de  novo  in  the  circuit  court.  Sections  4211  and  4*^12,  Ken- 
tucky Statutes,  read:  "An  appetkl  may  be  prosecuted  by  the  county  attorney 
or  the  defendant  to  the  circuit  court  from  any  decision  of  the  county  court 
under  this  article;  but  the  order  of  the  county  court  shall  not  be  suspended 
until  reversed  by  the  circuit  court.  Whera  the  appeal  is  taken  by  tlie  county 
attorney  an  appeal  bond  shall  not  he  retiuired.  In  such  cases  the  court  shall 
he  the  judge  of  the  law  and  facts,  and  no  jury  shall  be  requiivd. '' 

In  Thompson  v.  Koch,  98  Ky. ,  4C(),  it  wtis  held  that  where  an  appeal  is 
taljen  to  the  circuit  court  from  the  license  board,  undei*  section  8033,  the  cir  - 
cuit  court  nmst  hear  the  case  not  de  novo,  but  on  the  bill  of  exceptions,  as 
the  board  has  a  wide  discrc^tion,  and  if  the  case  isi*  heard  de  novo  in  the  cir- 
cuit court  the  municipality  will  be  deprived  of  the  judgment  of  the  officials 
selected  by  law  to  pass  upon  such  questions;  as  in  that  event  a  different 
state  of  facts  might  be  shown  in  the  circuit  court  from  what  was  shown  on 
the  original  hearing.  The  same  rule  must  be  followed  in  appejils  under  sec» 
tion  4211,  and  is  indicated  by  the  use  of  the  word  "reversed"  in  that  sec- 
tion, which  shows  that  the  legislature  contemplated  that  the  circuit  court  , 
should  not  grant  or  refuse  the  lic-t»nse,  but  simply  reverse  or  afflnu  the  judg- 
ment of  the  county  court,  and  the  circuit  court  could  not  properly  pass  upon 
the  propriety  of  the  county  court  judgment  unless  it  heard  the  case  on  the 
same  evidence. 

The  next  question  to  be  determined  is  as  to  the  effect  of  the  remonstrance 
filed  at  the  preceding  term  to  the  granting  of  the  license.  It  is  insisted  that 
the  court  erred  in  allowing  this  to  be  read.  Section  4208,  Kentucky  Stat- 
utes, ig  OS  follows:  **A11  licenses  mentioneti  in  this  article,  except  licenses 
to  sell  by  retail  spirituous,  vinous  or  malt  liquors,  shall  be  granted  by  the 
county  clerk ;  and  licenses  to  sell  by  retiiil  spirituous,  vinous  or  malt  liquors 
shall  be  granted  by  the  county  court;  but  the  county  court  shall  not  grant 
a  license  to  sell  spirituous,  vinous  or  malt  liquors  until  ten  days'  notice 
shall  be  given  by  posting  a  written  or  printed  notice  at  the  door  of  the  court- 
house, and  at  least  four  pul^lic  places  in  the  neighborhood  where  the  liquor 
Is  to  be  sold;  and  if  the  majority  of  the  legal  voters  in  the  neighborhood 
shall  protest  against  the  application,  it  shall  be  refused.  The  county  court 
In  each  instance  shall  determine  what  constitutes  the  neighborhood.  Nor 
shall  such  license  be  granted  to  any  person  of  bad  character,  or  who  does  not 
keep  an  orderly,  law-abiding  house." 

^he  protest  filed  at  the  August  term  was  a  remonstrance  against  the  ap- 
plication then  pending,  and  by  the  terms  of  the  statute  a  majority  of  the 
^^1  voters  in  the  neighborhood  protesting  against  the  application,  it  could 
not  be  granted.  The  statute  does  not  make  the  remonstrance  filed  against 
(^ne  application  a  ground  for  the  refusal  of  an  application  subsequently 
^ade.  By  its  terms  it  applies  only  to  the  application  then  before  the  court. 
°^^  if  the  applicant  may  renew  his  application  at  every  term  of  the  county 
court  and  the  protest  filed  at  the  preceding  term  may  not  be  considered, 
^^n  the  purpose  of  the  statute  may  be  defeated  and  the  applicant,  by  wear- 
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Ing  the  people  out,  may  succeed  in  getting  his  application  through.  The 
statute  must  receive  a  reasonable  construction.  By  section  460  the  provisions 
of  this  revision  are  to  be  construed  liberally  with  a  view  to  promote  its  ob- 
ject. The  purpose  of  the  section  is  to  allow  a  majority  of  the  legal  voters  in 
the  neighborhood  to  control  the  granting  of  the  license,  and  to  prevent  a 
license  being  granted  in  the  neighborhood  where  the  majority  of  the  legal 
voters  do  not  want  it.  The  license  is  for  twelve  months.  (Kentucky  Stat- 
utes, 4106. )  The  application,  therefore,  at  the  August  term  was  an  applica- 
tion for  license  for  twelve  months  at  the  place  indicated.  The  remonstrance 
was  against  the  granting  of  the  license  for  this  twelve  month&  The  judg- 
ment of  the  court  on  the  application  and  the  remonstrance  was  an  adjudica- 
tion against  the  granting  of  the  license  for  the  twelve  months.  At  the  very 
next  court  appellant  renewed  his  motion,  and  if  the  previous  proceeding 
was  not  competent  to  be  considered  by  the  county  judge,  then  the  judgment 
on  this  proceeding  would  not  be  a  bar  to  a  like  application  at  the  next  term, 
and  so  the  county  court  would  be  compelled  to  hear  these  applications  at 
every  term.  This  is  not  the  meaning  of  the  statute.  The  legislature  is  a 
practical  body.  It  did  not  intend  the  statute  to  be  a  vain  thing.  In  the 
construction  of  a  statute  that  is  implied  which  is  necessary  to  effectuate 
what  is  expressly  enacted.  The  judgment  of  the  county  court  in  refusing 
the  license  must  be  given  a  reasonable  effect,  as  it  must  be  presumed  the 
legislature  contemplated  that  the  county  court  should  have  some  means  of 
self -protection,  and  that  it  should  not  be  required  to  rehear  these  applica- 
tions at  every  term.  The  question  before  the  county  court  at  the  August 
term  being  whether  the  applicant  should  have  the  license  for  a  year,  and  the 
protest  of  the  legal  voters  being  a  remonstrance  against  this,  the  court 
heard  the  matter,  and  determined  that  the  license  for  the  year  should  not  be 
granted.  The  purpose  of  the  statute  being  to  allow  the  majority  of  the  legal 
voters  of  the  neighborhood  to  control  the  matter,  and  they  having  signified 
that  they  were  opposed  to  the  applicant's  having  the  license  for  the  year  in 
question,  the  judgment  of  the  court  denying  the  license  must  be  held  a  con- 
clusive determination  against  the  granting  of  license  to  the  applicant  for 
the  time  covered  by  the  application.  The  legislative  intent  is  not  only  that 
the  majority  of  the  legal  voters  of  the  neighborhood  may  control  the  grant- 
ing of  the  license,  but  that  they  may  control  it  by  their  protest,  and  when 
they  have  thus  protested  against  the  granting  o'f  license  to  a  certain  appli- 
cant for  a  given  year,  and  the  court  has  heanl  the  matter  and  determined  it, 
the  applicant  is  concluded  by  this  determination  for  the  year  covered  by  the 
application.  The  legislature  intended  to  provide  a  mode  of  settling  for  the 
people  us  to  the  applicant  the  question  of  license  or  no  license.  If  his  ap- 
plication was  granted  or  refused  the  eftoct  was  the  same;  the  question  of 
license  t-o  him  for  a  year  was  determined.  If  it  was  granteii  he  had  the 
licens*»  for  a  your;  if  it  was  refusinl,  it  was  settled  that  for  a  year  he  could 
not  have  license. 

This  conchision  iiialv(^s  It  iiniu'ci-ssary  for  us  to  pass  on  the  other  questions 
discussed;  for,  undt'r  the  admitted  facts,  as  a  matter  of  law,  the  application 
in  (lUt'stioTi  Avas  propi'rly  rofusc*!,  and  the  circuit  court  corivctly  so  held,  no 
ot)jcctioii  being  made  to  the  circuit  judfrc 

.ludgincnt  allirnicd. 

AVlioIc  court  sittini^. 

Judges  Payntcr,  Nunn  and  Barlicr  di'-scnting. 
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MILLER  V.  SOUTH  COVINGTON  AND  CINCINNATI  STREET  RY.  CO. 

(Filed  June  6,  1908— Not  to  be  reported.) 

Street  railways — Negligence— Jury — This  was  an  action  for  damages  re- 
sulting from  alleged  negligence  of  appellee's  servants  in  starting  its  trolley 
car  before  appellant,  who  was  a  passenger,  had  an  opportunity  to  alight 
therefrom.  A  verdict  for  defendant  having  resulted,  this  appeal  is  prose- 
cuted. It  is  urged  as  error  that  the  jury  was  illegally  selected.  Held— That 
the  jury  was  selected  in  substantial  compliance  with  the  statute.  It  is  also 
MTged  as  error  that  an  attorney  for  defendant  talked  with  a  physician  before 
the  trial,  who  was  a  witness  for  appellant,  and  that  the  testimony  given  by 
him  was  not  as  strongly  in  his  favor  as  he  exx)ected.  Held— That  it  was  not 
improper  for  said  attorney  to  learn  the  extent  of  appellant's  injuries  from 
his  physician  in  the  proper  way ;  also  to  learn  the  fee  which  had  been  paid 
him  for  his  services.  The  fact  that  the  daughter  of  tme  of  the  jurors  mar- 
ried the  half -nephew  of  the  president  of  the  company,  and  that  he  had  died 
several  years  before  the  trial,  did  not  disqualify  thfe  juror.  The  fact  that 
another  of  the  jurors  was  in  the  employ  of  the  express  comi)any,  and  that 
«ome  of  the  attorneys  for  defendant  were  also  attorneys  for  the  express  com- 
pany, would  not  disqualify  said-  juror.  The  evidence  being  conflicting  and 
rendered  under  proper  instructions,  will  not  be  disturbed. 

Phil  J.  Ryan  and  Thos.  L.  Michie  for  appellant. 

Ernst,  Cassett  &  McDougall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Joseph  Miller,  brought  this  action  against  the  South  Cov- 
ington and  Cincinnati  Street  Railway  Co.  for  damages  for  personal  in- 
juries received  by  him  in  attempting  to  alight  from  one  of  the  defendant's 
trolley  cars,  which  he  alleges  was  due  to  the  negligence  of  the  defendant's 
flprrants  in  starting  the  car  while  he  was  in  the  act  of  alighting.  The  an- 
swer of  the  defendant  traverses  all  the  affirmative  allegations  of  the  petition, 
and  pleads  contributory  negligence.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant;  and  plaintiff  asks  a  new  trial,  first,  because 
the  method  of  selecting  the  jury  did  not  conform  to  the  requirements  of  the 
statute;  second,  because  the  physician  who  attended  plaintiff  did  not  testify 
as  he  represented  to  the  plaintiff  and  his  attorney  before  the  trihl,  and  that 
hUteKtimrny  was  not  true;  and  that  he  was  called  out  of  the  court  room 
during  the  trial  and  talked  to  by  one  of  the  defendant's  attorneys;  third, 
that  one  of  the  jurors  who  tried  the  case  was  a)nnected  l)y  marriage  with 
the  president  of  the  defendant  company,  and  also  to  one  of  the  attorneys 
who represent*»d  the  defendant;  fourth,  that  the  verdict wa.s  ivilpably against 
the  weight  of  evidence.     We  will  consider  seriatim  thest»  alleged  errors. 

KUis.  the  deputy  clerk  who  selected  the  jurors  who  tried  the  c^ise,  filed  his 
affidavit  on  the  hearing  of  the  motion  for  a  new  trial,  in  which  he  says: 
"That  he  wmt4»  the  names  of  the  jurors  entered  of  record  on  s<*pjirate  slips 
of  paper  of  as  near  the  same  size  and  appearance  as  may  1h»,  and  that  the 
.same  were  placed  in  the  drawer  and  well  mixed;  that  for  the  puri)()jje  of  the 
trial  of  this  case  he  drew  from  the  drawer  the  names  of  eighteen  of  the 
jnmrs,  as  required  by  law;  that   this  method  was   uniformly  used  in  draw- 
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ing  jurors  In  the  court ;  that  the  drawer  was  exclusively  used  and  suitable 
for  this  purpose. ' ' 

The  affidavit  of  this  witness  shows  that  the  jury  were  drawn  in  substan- 
tial compliance  with  section  22(>5  of  the  statute,  and  no  objection  was  made 
at  the  time  to  the  manner  of  their  selection;  and  appellant  was  not  preju- 
diced so  far  as  the  record  shows  in  this  particular. 

It  appears  that  one  of  the  attorneys  employetl  hy  the  defendant  in  the 
preparati(ui  «)f  the  case  asktd  the  physician  summoned  as  a  witness  by  the 
plaintiff  as  to  the  extent  of  the  injuries  received  and  as  to  the  fee  which  had 
been  paid  him  for  his  st»rvices.  There  was  no  impropriKy  in  this  con- 
versation. Defendant  had  therij^ht  to  asccrt^iin,  in  a  proper  way,  what  the 
doctor  would  say  on  these  points,  as  they  weiv  material  in  determining  the 
extent  of  the  plaintiff's  injuries  and  their  character.  If  the  doctor  did  not 
testify  as  strongly  for  plaintitT  as  his  attcrneys  had'  been  lead  to  l)elieve, 
this  was  their  misfortune,  and  atTords  no  gi'ound  for  a  new  trial.  It  appears 
that  the  daughun*  of  one  of  the  jurors  married  the  half-nephew  of  the  presi- 
dent of  the  company,  but  that  he  hatl  died  st»veral  years  befoiv  the  trial. 
And  even  if  plaintiff's  attorney  had  known  this  ftict  at  the  time  of  the 
selection  of  the  jui-y,  it  would  not  have  constituted  a  cause  for  challenge,  or 
have  disqu«lifl*^tl  the  juror.  But  it  appetvrs  from  the  counter  affidavit  filed 
on  this  point  that  this  fact  was  fully  known  to  plaintiff's  counsel  before  the 
trial.  It  is  also  complained  that  another  of  the  jurors  was  in  the  employ  of 
the  express  company,  and  that  some  of  the  attorneys  employe<l  for  the  de- 
fendant were  also  attorneys  for  the  express  company.  This  charge  seems 
not  to  have  l)een  well  founded,  but  if  true  would  not  have  been  ground  for 
challenge. 

The  testimony  in  the  aise  was  quite  conflicting.  The  plaintiff  said  that 
as  he  was  attempting  to  alight  from  the  trolly  c«ir,  it  suddenly  start^^ 
forward,  throwing  him  violently  against  the  ground;  and  that  in  conse- 
quence thereof  his  wrist  was  sprained,  his  clothes  muddled,  and  that  he  re- 
ceived other  Injuries.  His  testimony  is  partially  corroborated  by  other 
witnesses.  On  the  other  hand,  several  witnesses  who  testified  for  defendant 
say  that  the  conductor  in  charge  of  the  car  carefully  assisted  plaintiff  to  the 
ground,  and  that  after  he  had  alightetl  he  staggered  and  fell  Into  the  gutter. 
There  was  also  testimony  conducing  to  show  that  he  was  a  victim  both  of 
the  morphine  and  whisky  habit,  and  that  he  was  under  the  Influence  of  one 
of  these  stimulants  at  the  time  of  the  accident.  It  was  the  province  of  the 
jury  to  determine  which  theory  as  to  how  the  accident  occurred  was  true. 
And  so  far  as  the  record  discloses,  we  can  notjsee  but  that  the  appellant  had 
a  fair  and  Impartial  trial.  No  error  has  been  pointed  out  which  would 
justify  a  reversal  of  the  judgment  appealed  from. 

Judgment  affirmed. 


STUM,  BY,  &c.  V.  KOLL'S  ADM'R. 
(Filed  June  9,  1903— Not  to  l)e  reported. ) 
Hazelrlgg  &  Chenault,  C.  J.  Pratt  and  Glenn  &  Ringo  for  appellants. 
W.  S.  Pryor,  J.  E.  Fogle  and  J.  B.  Wilson  for  appellee. 
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Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  history  of  this  controversy  is  found  in  Roll,  &c.  v.  Stum,  &o.,  30  Ky. 
Law  Rep.,  661,  and  McDanlel  v.  Stum's  Adm'r,  &c.  23  Ky.  Law  Rep.,  1985, 
there  having  been  two  former  appeals  of  the  case.  The  appellants  here  were 
appellees  on  the  former  appeals. 

The  judgment  of  the  circuit  court  setting  aside  the  sale  of  the  land,  and 
as  to  other  matters  adjudged,  and  the  affirmance  thereof,  was  held  by  this 
court  in  McDaniel  v.  Stum's  Adm'r,  &c.,  to  be  conclusive  of  all  matters  in 
issue,  or  which  might  have  been  raised.  If  the  opinion  of  the  court  on  that 
appeal  is  not  conclusive  of  the  question  raised  on  this  appeal,  the  reasoning 
employed  by  the  court  in  that  opinion  is  conclusive. 
The  judgments  are  affirmed. 
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(Filed  Junes,  1008.) 

Damages— Pleading— A  cause  of  action  will  not  lie  in  favor  of  a  woman 
against  a  man  who  solicits  her  to  have  sexual  intercourse  with  him. 

John  S.  Power  and  G.  A.  Cassidy  for  appellant. 

W.  Q.  Bearing  and  J.  P.  McCartney  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  petition  makes  substantially  the  following  averments :  That  the  plain- 
tiif  wag  a  married  woman;  that  on  October  19,  1898,  whilst  sitting  near  the 
window  in  her  house,  the  defendant  approached  near  it  and  proposed  to  her 
to  have  sexual  intercourse  with  him ;  that  she  indignantly  refused  the  pro- 
posal; that  the  defendant  thereby  committed  a  trespass  against  her  person; 
tliat  she  was  frightened  and  caused  great  mortification  and  shame,  and  in 
oonsequence  of  which  she  was  greatly  excited  and  damaged.  It  was  not 
averred  that  the  defendant  entered  her  house  or  was  in  reach  of  her,  so  as  to 
put  her  in  fear.  The  court  sustained  a  demurrer  to  and  dismissed  the  peti- 
tion on  the  ground  that  it  did  not  state  a  cause  of  action. 

In  an  action  for  an  assault  the  petition  must  allege  the  facts  which  consti- 
tute the  assault;  and  in  alleged  trespass,  it  is  essential  to  state  the  facts 
which  constituted  it.  (Stivers  v.  Baker,  87  Ky.,  608.)  No  facts  were 
averred  which  showed  that  the  defendant  made  an  assault  upon  the  plain- 
tiff, hence  did  not  Inflict  any  injury  upon  her  person. 

The  sole  question  presented  for  consideration  is,  will  a  cause  of  action  lie 
in  favor  of  a  woman  against  a  man  who  solicits  her  to  have  sexual  inter- 
course with  him?  If  it  will,  the  petition  states  a  cause  of  action,  otherwise 
it  does  not.  This  is  a  novel  case,  but  the  novelty  of  the  ctise  is  no  reason  for 
denying  a  recovery  if  the  cause  of  action  can  be  made  to  rest  upon  some 
sound  principle  of  law.  The  fact  that  learned  counsel  have  been  unable  to 
cite  any  case  involving  the  question  here  for  our  determination  strongly 
conduces  to  show  that  the  legal  profession  for  centuries  has  labored  under 
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the  impression  that  a  civil  action  will  not  lie  on  a  state  of  facts  like  those 
averred  in  the  petition,  for  it  is  probable  that  during  past  ii^nerations  ap- 
plications have  been  made  to  them  for  the  institution  of  actions  like  this 
one.  If  such  applications  have  been  made,  it  is  probable  that  they  have  been 
made  by  good  and  virtuous  women ;  and  certainly  there  is  no  moral  or  social 
reason  why  the  members  of  the  legal  profession  should  not  have  instituted 
such  actions  to  recover  damages  for  the  wounded  feelings  and  humiliation 
good  women  have  suffered  from  such  proposals,  if  such  an  action,  in  their 
judgment,  could  have  been  maintained. 

The  solicitation  for  such  intimacy  is  not  equivalent  to  charging  a  woman 
with  the  want  of  chastity,  therefore,  if  made  under  circumstances  that 
would  make  a  charge  of  unchastity  a  slander  and  actionable,  no  aotion  for 
slander  could  be  maintained  on  account  of  such  solicitation.  The  solicita- 
tion was  not  a  libel,  and  of  course  not  actionable  upon  that  ground.  It  was 
not  a  breach  of  contract,' as  in  Chapman  v.  Western  Union  Telegraph  Co.,  90 
Ky. ,  265,  where  there  was  a  failure  to  deliver  a  telegram,  which  resulted  in 
an  injury  to  the  feelings,  etc.  So  the  principle  upon  which  actions  for  slan- 
der and  libel  and  the  Chapman  case  are  based  can  not  l>e  the  foundation 
upon  Which  to  rest  a  recovery  in  this  action.  Neither  does  the  principle 
upon  which  actions  for  malicious  prosecutions  or  false  arrest  are  founded 
furnish  a  basis  for  recovery.  As  there  was  no  assault  upon  or  trespass 
against  the  person  of  the  plaintiff  and  no  physictil  injury  produced,  it  seems 
to  us  that  no  recovery  win  be  had.  It  is  well  settled  that  mental  suffering 
may  be  taken  into  consideration  in  estimating  damages  in  cases  of  physical 
injury.  In  such  cases  there  may  be  a  recovery  for  physical  and  mental 
suffering  arising  from  physical  injury.  The  objection  to  a  recovery  for  in- 
jury occasioned  without  physical  impact  is  the  difficulty  of  testing  the 
statements  of  the  alleged  sufferer;  the  remoteness  of  the  damages,  and  the 
metaphysical  character  of  the  injury  considered  apart  from  physical  pain. 
In  Wadsworth  v.  Western  Union  Telegraph  Co.,  8rt  Tenn.,  695,  the  court  had 
under  consideration  the  question  of  allowing  damiiges  for  mental  suffering 
unaccompanied  by  phsyical  injury.  Judge  Lurton,  then  a  member  of  that 
court,  in  a  dissenting  opinion,  said:  **The  reason  why  an  independent 
action  for  such  damages  can  not  and  ought  not  to  be  sustained  is  found  in 
the  remoteness  of  such  damages,  and  in  the  metaphysical  character  of  such 
an  injury  considered  apart  from  physical  pain,  Such  injuries  are  generally 
more  sentimental  than  substantial.  Depending  largely  upon  phsyical  and 
nervous  condition,  the  suffering  of  one  under  precisely  the  same  circum- 
stances would  be  no  test  of  the  suffering  of  another.  Vague  and  shadowy, 
there  is  no  possible  standard  by  which  such  an  injury  can  he  justly  com- 
pensated, or  even  approximately  measured.  Easily  simulated  and  impos- 
sible to  disprove,  it  falls  within  all  the  objections  to  speculative  damnges 
which  are  universally  excluded  because  of  their  uncertain  character.  That 
damages  so  imaginary,  so  metaphysical,  so  sentimental,  shall  be  ascertained 
and  assessed  by  a  jury  with  justness,  not  by  way  of  punishment  to  the  de- 
fendant, but  as  mere  compensation  to  the  plaintiff,  is  not  to  be  expected. 
*  ♦  *  Mental  distress  is  or  may  be  in  some  cases  as  real  as  bodily  pain, 
and  it  as  certainly  results  from  language  not  amounting  to  an  imputation 
of  crime,  yet  such  actions  have  always  been  dismissed  as  not  authorized  by 
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the  law  as  it  has  come  down  to  us,  and  as  It  has  been  for  all  time  adminls* 
tered." 

The  only  instance  in  which  this  court  seems  to  have  refused  to  apply  this 
rule  is  in  Chapman  v.  Western  Union  Telegraph  Co.  There  are  a  class  of 
oases  in  this  jurisdiction  where  the  court  has  allowed  the  jury  to  award 
punitive  damages,  where  the  employes  of  a  railroad  have  wrongfully  ejected 
Xwrsons  from  a  train  in  a  rude,  offensive  or  high-handed  manner.  Those 
cases,  however,  are  no  authority  for  a  recovery  in  this  case.  As  we  have 
said,  the  defendant  did  not  accuse  the  plaintiff  of  the  want  of  chastity,  but 
showed  a  purpose  to  seduce  her  from  the  path  of  virtue.  If  A.  should  solicit 
B.,  a  reputable  citizen,  to  join  him  in  the  commission  of  the  crime  of  arson, 
larceny  or  robbery,  B.  would  indignantly  reject  the  solicitation,  he  might 
become  excited  and  feel  humiliated  and  ashamed  to  have  been  thus  ap- 
proached, and  might  have  worried  over  it  for  days  and  nights  thereafter, 
but  could  he  maintain  an  action  against  A.  for  thus  approaching  him  with 
such  an  infamous  proposition  y  We  think  not.  Suppose  a  bawd  should 
solicit  a  man  upon  a  public  street  to  have  sexual  intimacy  with  her;  he  cer- 
tainly could  not  maintain  a  civil  action  against  her.  If  an  action  could  be 
maintained  by  a  woman  against  a  man  for  such  solicitation,  the  same  right 
to  maintain  one  would  exist  in  his  favor.  Whilst  he  mii?ht  not  suffer  $he 
same  anguish  and  humiliation  on  account  of  such  solicitation  as  the  woman, 
yet  the  right  of  recovery  would  be  the  same.  The  amount  of  it  would  only 
be  determined  by  reason  of  the  difference  in  effect  such  a  solicitation  would 
have  upon  one  or  the  other.  Society  and  the  moral  sentiments  of  the  x>eople 
strongly  condemn  conduct  like  that  with  which  the  appellee  is  charged,  but 
there  is  no  principle  of  law  known  to  us  which  will  ejiable  a  party  to  main- 
tain a  civil  action  upon  facts  like  those  here  under  consideration. 

Newell  V.  Whltcher,  58  Vt.,  589,  Is  relied  upon  as  an  authority  authorizing 
a  recovery.  It  appeared  that  the  plaintiff  was  a  blind  music  teacher ;  that  she 
"Went  to  the  house  of  the  defendant  to  give  lessons  to  his  daught>ers;  that  he 
assigned  her  to  a  room  for  the  night;  that  during  the  night  he  stealthily  en- 
tered her  room,  sat  on  her  bed,  leaned  over  her  person  and  made  repeated 
solicitation  to  her  for  sexual  intimacy,  which  she  repelled.  The  court  held 
that  her  private  sleeping  room  during  the  night  was  exclusive;  that  trespass 
quare  clausum  freglt  would  lie  against  him;  that  sitting  on  her  bed  and 
leaning  over  her  was  an  assault,  and  that  she  was  entitled  to  recover  exem« 
plaiy  damages.  The  principle  of  that  case  does  not  apply,  because  the  de« 
fendant  was  guilty  of  trespass  quare  clausum  freglt,  and  an  assault  upon 
the  plaintiff's  person.  The  recovery  was  evidently  allowed  on  account  ot 
these  wrongs. 

In  Bennett  v.  Mclntlre,  6  L.  R.  A. ,  736,  the  husband  sued  the  defendant 
in  trespass,  alleging  that  the  latter,  with  force  and  arms,  entered  upon  plain- 
tiff's premises  and  attempted  to  seduce  his  wife  by  wickedly  soliciting  and 
attempting  to  persuade  her  to  submit  to  carnal  intercourse.  The  evidence 
showed  that  defendant  entered  upon  plaintiff's  premises  with  his  license, 
and  recovery  was  denied,  the  court  holding  that  the  averments  as  to  the  de- 
fendant's conduct  after  he  entered  upon  the  premises  was  laid  by  way  of 
aggravation  of  damages,  and  not  as  a  ground  of  the  action.  The  denial  of 
recovery  was  not  placed  uiK)n  the  ground  that  a  cause  of  action  was  in  the 
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wife,  not  in  the  husband,  for  the  wrong  which  she  suffered.  The  attorney 
who  brought  the  action  and  the  court  which  tried  it  evidently  labored 
under  the  impression  that  no  cause  of  action  existed  except  for  the  tresfiasB 
on  the  premises;  and  that  the  defendant's  other  acts  did  not  constitute  a 
cause  of  action,  but  were  only  available  as  an  aggravation  of  damages. 

It  has  been  urged  in  consultation  that  solicitation  to  commit  adultery  is  a 
common  law  offense,  and  may  be  indicted  as  such,  and  after  that  oonclufiion 
is  reached  the  argument  proceeds  to  the  effect  that  as  Maley  transgressed 
the  common  law,  thereby  being  guilty  of  an  indictable  offense,  a  cause  of 
action  arose.  In  support  of  that  conclusion  Bishop  on  Non  con  tract  Law, 
section  71,  is  cited.  It  reads  as  follows:  '*The  doctrine  in  general  terms  is 
that  the  civil  wrong  and  the  criminal  are  legally  distinct  things,  though 
both  may  proceed  from  one  act  of  the  offender.  If  the  injury  is  of  a  nature 
falling  on  the  entire  community,  an  individual  suffering  from  it  only  as 
others  do  can  maintain  no  action  against  the  wrongdoer  even  should  it  In 
degree  casually  press  more  heavily  upon  him  than  upon  others.  But  he  who 
suffers  a  special  damage  inay  have  his  suit,  though  by  reason  of  the  public 
harm  the  defendant  is  also  indictable." 

And  also  section  46fi,  Kentucky  Statutes,  is  cited,  which  reads  as  follows : 
"A  person  injured  by  the  violation  of  any  statute  may  recover  from  the^ 
offender  such  damage  as  he  may  sustain  by  reason  of  the  violation,  although 
a  penalty  or  forfeiture  for  such  violation  be  thereby  imposed. ' ' 

It  is  also  urged  that  the  cases  of  the  City  of  Henderson  v.  Clayton,  22  Ky- 
Law  Bep. ,  283,  and  Hutcheson  v.  Louisville  &  Nashville  B.  B.  Co. ,  22  Ky. 
Law  Bep.,  861,  support  that  view.  The  doctrine  stated  by  Bishop  does  not 
apply  to  the  facts  of  this  case.  If  one  carries  away  another's  prupf<rty  with 
the  felonious  intention  to  convert  it  to  his  own  use,  or  if  one  person  com- 
mits an  assault  upon  another,  the  wrongdoer  may  be  indicted  therefor,  but 
that  fact  does  not  relieve  him  of  liability  in  a  civil  action  for  damages  the 
injured  party  may  have  suffered  in  his  estate  or  person.  This  doctrine  can 
not  be  applied  in  disregard  of  other  well-known  rules  of  law  to  sustain  a 
recovery  where  no  cause  of  action  exists.  Section  466,  Kentucky  Statutes, 
is  of  the  same  t.enor  as  the  rule  announced  by  Bishop,  except  its  operation  is 
restricted  to  violations  of  statutes.  As  there  is  no  statute  denouncing  a 
penalty  for  solicitation  to  commit  adultery,  it  can  not  be  claimed  to  have 
any  applicjition  to  the  case  under  consideration.  The  statute  was  applicable 
to  the  cases  of  the  city  of  Henderson  v.  Clayton  and  Hutcheson  v.  Louisville 
&  Nashville  B.  B.  Co.,  and  those  cases  are  of  the  character  to  which  the 
doctrine  stated  by  Bishop  and  the  provisions  of  the  statute  apply.  In  the 
former  the  city  of  Henderson,  in  violation  of  the  statute,  inaintained  a  pest- 
house  by  reason  of  which  Mrs.  Clayton  and  her  family  took  samllpox,  and 
suffered  in  person  and  estate.  In  the  latter  case  Hutcheson  was  compelled 
by  the  Louisville  &  Nashville  Bailroad,  in  violation  of  the  Constitution,  to 
pay  excessive  freight  charges,  and  for  the  damages  sustained  in  consequence 
thereof  he  was  adjudged  the  right  to  i^ecover. 

The  court  does  not  adinlt  (the  question  not  l)eing  here)  that  the  appellee 
could  have  been  indicted  at  common  law  for  the  alleged  offense  of  solicita- 
tion to  commit  adultery,  but  assuming  he  could  have  been,  it  is  of  the  opin- 
ion that  that  fact  would  not  enable  the  appellant  to  maintain  the  action. 

The  judgment  is  a£Srmed. 
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•Judge  Hob«on  delivered  the  following  dissenting  opinion  June  9,  1908: 

Appellant,  Maggie  I^eed,  filed  this  suit  against  appellee,  William  Maley. 
"He  demurred  to  the  petition ;  his  demurrer  was  sustained,  and  she  declining 
to  pleiMl  further,  the  petition  was  dismissed.  From  this  judgment  she  ap- 
peals Whether  the  facts  in  the  petition  are  sufficient  to  constitute  a  cause 
Df  action  is  the  only  question  to  be  determined  on  the  appeal.  These  facts 
-are  as  follows:  The  plaintiff  was  a  married  woman,  a  resident  of  Fleming 
tjounty.  On  October  19,  1898,  she  was  at  her  home  sitting  near  a  window  in 
her  house.  The  defendant  came  to  the  ho.use,  approached  very  near  to  the 
window,  proposed  to  her  to  have  sexual  intercourse  with  her,  saying  to  her: 
"Won't  you  meet  me  out  somewhere?  Won't  you  meet  me  alone  somewhere?'  * 
She  indignantly  refused  the  proposal.  It  is  charged  in  the  petition  that  the 
defendant  committed  a  trespass  thus  against  the  person  of  the  plaintiff,  and 
Illegally,  willfully  and  maliciously  thus  made  a  criminal  assault  ujwn  her; 
that  thereby  she  was  frightened,  humiliated  and  caused  great  mortification 
«nd  shame,  and  was  greatly  excited,  unnerved  and  damaged.  The  amount 
of  the  damages  was  laid  at  $8,000,  for  which  judgment  was  prayed. 

So  much  of  the  opinion  of  the  court  is  concurred  in  as  holds  that  the  peti- 
tion fails  to  stote!  facts  sufficient  to  constitute  a  cause  of  action  for  assault. 
(Stivers  v.  Baker,  87  Ky.,  580;  8  Cyc,  10-25;  Bennett  v.  Mclntire,  6  L.  B.  A., 
788.)    But  on  another  ground  it  is  submitted  that  the  petition  is  sufficient. 

In  State  v.  Avery,  7  Conn.,  263  (18  Amer.  D.,  106),  the  defendant  was  in- 
-dioted  for  sending  to  a  married  woman  a  letter  written  by  him,  proposing 
carnal  intercourse  with  her.  It  was  urged  that  he  could  not  be  punished  for 
criminal  libel  because  there  was  no  publication  of  the  letter;  but  the  court 
lield  that  the  sending  of  such  a  letter  without  any  publication  is  clearly  an 
offense  of  a  public  nature  and  punishable  as  such,  as  it  tends  to  create  ill 
hlood  and  cause  disturbance  of  the  public  pence;  that  adultery  being  an 
offense,  an  attempt  to  commit  it,  or  a  solicitation  to  another  to  commit  it, 
Ib  a  misdemeanor. 

In  Connecticut  when  this  case  was  decided  adultery  was  a  felony.  By  our 
statute  it  is  only  a  misdemeanor.  (Kentucky  Statutes,  section  1320. )  In 
Smith  V.  Commonwealth,  54  Penn.  St.,  909  (98  Amer.  Dec,  686),  it  was 
held  that  solicitation  to  adultery  is  not  indictable,  where  adultery  is  by  law 
made  only  a  misdemeanor.  But  it  is  hard  to  see  why  the  solicitation  to 
-commit  a  felony  should  be  punishable  and  not  that  to  commit  a  misde- 
meanor, nor  does  the  weight  of  authority  sustain  this  distinction.  In  1 
Bishop  on  Criminal  Law,  section  768,  it  is  said :  * 'Though  to  render  a  solici- 
tation indictable,  it  is  in  general,  as  in  other  attempts,  immaterial  whether 
the  thing  proposed  is  technically  a  felony  or  a  misdemeanor;  yet  as  the 
soliciting  is  the  first  step  only  in  a  gradation  reaching  to  the  consummation, 
the  thing  intended  must,  on  principles  already  explained,  be  of  a  graver 
Datare  than  if  the  step  lay  further  in  advance. ' ' 

In  Commonwealth  v.  Tibbs,  31  Ky..  524,  the  defendant  was  indicted  for 
challenging  another  to  fight  a  duel.  The  proof  showed  that  when  they  had 
been  quarreling  Tibb«  said  to  him:  "I  am  told  you  carry  weapons  for  me;  I 
will  flght  you  a  duel  with  a  pistol  or  rifles  from  one  step  to  a  hundred 
Tards.**  The  court  held  that,  considering  the  occasion  and  the  accompany- 
ing circuiiiRtances,  the  words  did  not  necessarily  import  a  demand,  but  only 
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Willingness  to  fight  if  the  other  person  desired  such  an  encounter.  It  tben* 
added:  "Such  words  might  amount  to  a  misdemeanor  at  i3omnion  law,  for^ 
they  may  be  deemed  an  insinuation  of  a  desire  to  fight  with  deadly  weapons, 
Which  might  provoke  such  combat  and  which,  therefore,  is  punishable  as  » 
misdemeanor. ' ' 

In  Unit^'d  States  v.  Lylos,  4  Cranch  C.  C,  469,  it  was  held  a  misdemeanor 
to  solicit  another  to  commit  a  breach  of  the  peace.  So  it  has  been  held  in- 
dictable at  common  law,  independently  of  statute,  to  solicit  a  witness  not  to 
testify  before  the  grand  jury  or  on  the  trial  of  the  case.  (State  v.  Keys,  80 
Amer.  Dec. ,  450,  8  Vt. ,  57. )  In  this  ca.se  the  court,  by  Judge  B^dfield,  said  : 
*'It  is  equally  well  settled  that  an  endeavor  to  induce  another  to  commit  a 
felony  or  misdemeanor  is  indictable  as  a'coiumon  law  offense.  ♦  *  *  And 
We  feel  no  hesitation  in  saying  that  the  attempt  to  conmiit  an  offense,  or  the 
soliciting  another  to  commit  an  offense,  should  (with  few  exceptions  not 
necessary  to  l)e  enumerated  here,'resting  upon  peculiar  grounds)  be  held  in- 
dictable as  misdemeanors  at  common  law." 

In  Commonwealth  v.  Willard,  22  Pick.,  476,  the  court,  in  attempting  to 
define  those  cases  in  which  solicitations  are  indict>able,  said:  "One  consid- 
eration, however,  is  manifest  in  all  the  casts,  and  that  is  that  the  offense 
proposed  to  be  committed  by  the  counsel,  advice  or  enticement  of  another  is 
of  a  high  and  aggravated  character,  tending  to  breaches  of  the  peace  or  other 
great  disorder  or  violence,  lieing  what  are  usually  considered  mala  in  se,  or 
criminal  in  themselves,  in  contradistinction  to  mala  prohibita,  or  acts  other- 
Wise  indifferent  than  as  they  are  restrained  by  positive  law." 

In  a  note  to  State,  v.  Butler,  25  L.  R.  A. ,  434,  the  authorities  are  exhaus- 
tively collected,  and  criticising  the  rule  followetl  in  some  of  the  States,  the 
learned  editor  summing  up  the  authorities  siiys:  "But  that  rule  does  not 
allow  for  the  growth  of  the  common  law,  which  is  certainly  a  thing  of 
growth.  In  fact,  indictments  for  solicitatitm  to  crime  are  of  comparatively 
modern  origin,  and  in  some  cases  have  not  been  used  until  quite  recently. 
The  true  rule  would  seem  to  be  that  suggested  by  Judge  Lawrt^nc*^  in  Kex 
V.  Higgins,  3  East.,  5,  who  made  the  question  of  indictability  depend  upon 
whether  or  not  it  is  prejudicial  to  the  community. ' ' 

Adultery  is  a  grave  offense  under  the  moral  law.  A  solicitation  to  com- 
mit adultery,  if  unsuccessful,  is  liable  to  lead  to  violence  and  bloodshed  at 
the  hands  of  the  relatives  of  the  woman;  and  if  successful,  it  defeats  the  end 
for  which  marriage  was  intended  and  destroys  the  woman.  It  seems  anom- 
alous to  siiy  that  a  solicitation  to  commit  a  breach  of  the  peace,  or  to  dis- 
obey a  subpaMia,  is,  at  common  law,  indicmble;  but  that  solicitations  to 
adultery  are  no  offense,  although  necessiirily  attended  with  more  serious 
consequences  to  the  community.  It  may,  therefore,  be  safely  concluded  that 
solicitation  to  adultery  is  a  common  lawcffense  andnuiy  be  indicted  as  such. 

But  aside  from  thip,  section  1271,  Kentucky  Statutes,  makes  it  a  misde- 
meanor for  any  one  to  use,  in  the  presence  of  another  person, "any  abusive  or 
Insulting  language,  intending  thereby  to  insult  such  other  person  or  per- 
sons, or  with  the  intent  to  provoke  an  assault."  The  proposal  of  the  defend- 
ant to  the  plaintiff  was  equivalent  to  a  charge  of  unchastity^  and  was  grossly 
insulting.  It  was  intended  as  a  charge  of  unchastity,  and  was,  therefore^ 
intended  to  insult  her. 
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If  A.  said  to  B.,  **you  have  stolen  my  watch,"  he  would  not  be  excused 
on  the  ground  that  he  did  not  expect  B.  to  take  it  as  an  insult.  If  the 
words  used  are  insulting,  and  are  intended  as  an  insult,  there  is  an  inten- 
tion to  insult,  although  there  is  no  exx)eotation  that  the  insult  will  be  re- 
sented. 
The  defendant  mights,  therefore,  have  been  prosecuted  under  this  statute. 
His  act  being  punishable  criniiually,  can  it  also  be  made  the  subject  of  a 
civil  action  for  damages!^  In  Bishop  on  Nonoontract  Law,  section  71,  it  is 
said:  "The  doctrine  in  general  terms  is  that  the  civil  wrong  and  the  crim- 
inal are  legally  distinct  things,  though  both  may  proceed  from  one  act  of 
the  offender.  If  the  injury  is  of  a  nature  falling  on  the  entire  community, 
an  individual  suffering  from  it  only  as  others  do,  can  maintain  no  action 
aitainst  the  wrongdoer,  even  should  it  in  degree  casually  press  more  heavily 
upon  bim  than  upon  others.  But  he  who  suffers  a  special  damage  may 
have  his  suit,  though  by  reason  of  the  public  harm  the  defendant  is  also  in- 
dictoble.'' 

This  principle  was  approved  by  this  court  in  City  of  Henderson  v.  Clay- 
ton, £3  Ky.  Law  Rep.,  283,  and  Hutchinson  v.  L.  &  N.  R.  R.  Co.,  22  Ky.  Law 
Rep.,  361.  Section  4fi6,  Kentucky  Statutes,  also  provides:  "A  person  injured 
by  the  violation  of  any  statute  may  recover  from  the  offender  such  damage 
as  he  may  sustain  by  reason  of  the  violation,  although  a  penalty  or  forfeiture 
for  such  violation  l)e  thereby  imposed." 

It  is  insisted  for  the  api)ellee  that  the  petition  shows  no  special  damage, 
and  authorities  are  cited  to  the  effect  that  mental  .suffering,  not  accompanied 
with  any  physical  injury  or  actionable  wrong,  is  insufScient  to  constitute 
the  basis  of  an  action. 

But  this  rule  does  not  apply  to  wix)ngs  done  maliciously  or  with  insult 
whew  the  mental  suffering  is  the  natural  and  proximate  consequence  of  the 
wrong,  and  there  is,  aside  from  it,  a  recognized  cause  of  action.  (8  Amer. 
&  Eng.  Ency.  of  Law,  2d  edition,  667-(56«;  I  Sedgewick  on  Damages,  sec- 
tion 47. ) 

It  i.s  charged  in  the  petition  that  the  plaintiff  was  excited,  unnerved  and 
damaged  by  the  wrongs  of  the  defendant.  If  she  was  made  sick  or  lost  time 
this  would  be  a  special  damage,  entitling  her  to  maintain  an  action  under 
the  nile,  although  the  sickness  or  loss  of  time  was  the  result  of  the  mental 
condition  produced  by  the  defendant's  wrong;  for  his  wrong  was  the  pri- 
niary  cause  of  the  trouble,  and  the  damage  was  the  proximate  and  natural 
result  of  it.  One  who  is  unnerved  is  in  an  abnormal  condition  or  sick,  and 
if  this  condition  was  the  proximate  result  of  the  defendant's  act,  the  plain- 
tiff has  suffered  special  damt^es  therefrom  within  the  meaning  of  the  rule. 
She  may  recover  compensation  for  the  injury  she  sustained,  and  in  addition 
to  this  the  jury  may,  in  their  discretion,  award  such  sum  by  way  of  puni- 
tive damages  as  they  may  deem  proper,  for  the  action  is  in  the  nature  of 
Ma«tion  of  trespass  on  the  case  for  a  malicious  wrong,  and  punitive  dam- 
*?<?8  may  be  awarded  as  in  actions  for  slander  or  malicious  prosecution. 
The  purity  of  woman  and  the  sanctity  of  the  marriage  relation  lie  at  the 
^is  of  our  whole  social  fabric,  and  attempts  to  destroy  them  are  grave 
offenseg.  The  law  is  inadequate  indeed  if  it  leaves  such  offenses  to  be  pun- 
ished wholly  by  the  relatives  of  the   injured  woman.    This  brings  about 
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bloodshed  and  disregard  of  the  law  itself.  The  actual  injury  that  may  !» 
done  to  a  virtuous  woman  by  a  wrong  of  this  description  is  Incalculable.  If 
the  plaintiff  had  suffered  a  miscarriage,  or  sustained  some  direct  pecuniary 
loss  as  the  proximate  result  of  the  wrong,  it  would  hardly  be  doubted  that 
she  might  maintain  an  action  for  the  damages  thus  sustained  by  her.  But 
when  she  is  crushed  under  the  insult  and  unnerved  and  made  sick,  the  dam- 
age or  injury,  though  different  in  a  degree,  is  none  the  less  actual  thtxn  in 
the  case  supposetl.  In  8  Amer.  &  l^ng.  Ency.  of  Law  it  is  said:  "There 
has  never  been  doubt  that  a  defendant  whose  acts  amount  In  law  to  a  le^al 
wrong  is  responsible  in  damages  for  all  the  loss  which  is  both  natural  and 
proximate  consequence  of  his  wrongful  act.  (Page  560. )  Though  an  act 
of  the  plaintiff  himself  has  intervened  between  the  defendant's  wrong  and 
the  injury  suffered,  the  latt*»r  is  not  thereby  excused  if  the  intervening  act 
was  the  result  of,  or  naturally  and  reastmably  induced  by,  the  defendant's 
earlier  wrong. ' '    ( Page  678. ) 

The  same  rule  is  laid  down  in  1  Sedgewick  on  Damages,  section  129:  '*The 
true  test  would  seem  to  be,  whether  the  action  of  the  intervening  agency 
was  such  as  was  to  be  expected  to  happen  upon  the  defendant's  act.  If  it 
were  so  to  be  expected  the  result  is  not  remote.  In  the  oiise  of  a  human 
agency  the  intervention  will  generally  be  of  a  sort  not  to  be  expected.  But 
where  the  intervention  was  directly  and  naturally  induced  by  the  defend- 
ant's act  the  consequence  is  not  remote,  though  the  intervening  agency  was 
human. ' ' 

The  natural  effect  of  an  indecent  proposal  of  this  character  to  a  virtuous 
woman  would  lx»  to  upset  her  nerves  and  unfit  her  for  discharging  for  the 
time  her  domestic  duties.  It  would  as  truly  make  her  sick  as  the  adminis- 
tration of  a  nauseate  drug,  and  such  a  result  was  reasonably  to  be  expected. 
The  injury  in  the  one  case  is  none  the  less  actual  and  none  the  less  natural 
than  the  other. 

I,  therefore,  dissent  from  the  opinion  of  the  court. 


RETTNER  v.  OHIO   FALLS   BUILDING  AND   LOAN  ASSOCIATION, 

ASS'EE. 

VOGHT  V.  SAME. 

(Filed  June  5,  1903— Not  to  be  reported. ) 

Building  and  loan  assoclations—I'sury— Res  judicata— Appellants  were 
borrowing  stockholders  in  appellee  association,  who  settled  their  loans  a 
short  time  before  the  association  Ijecome  insolvent  and  received  the  proceeds 
of  their  stock  at  its  p<ir  value.  Shortly  afterwards  they  brought  their 
actions  to  recover  usury  paid.  The  suits  were  not  prosecuted  with  diligence, 
and  in  the  meantime  the  assignee  of  the  association,  for  the  benefit  of  cred- 
itors, prosecuteil  an  action  to  settle  the  estate,  in  which  orders  were  made 
distributing  the  proceeds,  and  appellants  failed  to  set  up  their  claims  therein, 
although  called  upon  to  do  so.  Held— That  the  order  of  settlement  In  the 
action  brought  by  the  assignee  bars  appellant's  claims. 

B.  H.  Young,  M.  W.  Ripy  and  E.  C.  Waide  for  appellants. 

Barnett  Sc  Barnett  and  Shackelford  Miller  for  appellee. 
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Appeal  from  Jeflferson  Circuit  Court,  Chancery  divigion. 

Opinion  of  the  court  by  Judge  Paynter, 

The  appellant  in  each  case  was  a  borrowing  stockholder  in  the  Ohio  Falls 
building  and  Loan  Association.  Before  it  assigned,  but  after  its  capital 
nvas  Impaired,  it  was  unable  to  pay  all  its  liabilities.  Appellants  withdrew 
from  the  association,  paid  their  loans,  and  in  doing  so  received  the  proceeds 
of  their  stock  at  its  par  value,  without  paying  any  of  the  losses,  etc.  Subse- 
quently they  brought  suit  to  recover  amounts  which  they  claim  to  have 
paid  as  usury.  A  suit  was  instituted  by  the  assignee  to  settle  the  estate.  It 
was  referred  to  a  commissioner  for  that  purpose  and  to  ascertain  the  losses 
it  had  sustained,  with  a  view  of  charging  the  stockholders  therewith  in 
settlement  with  them.  The  apx)ellants  allowed  their  cases  to  i)end  for  four 
or  five  years,  practically  without  making  any  effort  to  bring  them  to  a  trial, 
and  never  did  prove  or  attempt  to  prove  their  claims  against  the  assigned 
estate,  although  they  were  called  upon  by  proper  notice  and  orders  to  do  so. 
The  action  proceeded  to  a  settlement,  and  a  final  order  of  distribution  was 
made  of  the  assets  in  the  hands  of  the  trustee. 

We  are  of  the  opinion  that  the  oiniera  made  in  the  action  to  settle  the  es- 
tate bars  appellants'  right  to  have  their  claims  paid  out  of  the  assets  of  the 
a.<signed  estate.  To  now  allow  the  claims  would  work  a  great  hardship  on 
the  other  creditors  and  other  stockholders  of  the  association.  In  addition  to 
this,  they  should  not  be  allowed  to  open  up  the  settlement  and  recover  the 
sums  claimed  by  them  until  they  account  for  their  share  of  the  expenses 
and  losses  of  the  concern.  (Olliges  v.  Kentucky  Citizens  Building  and  Loan 
Association's  Ass'ee,  23  Ky.  Law  Rep.,  2067.)  Having  reached  the  conclu- 
sion that  their  claims  are  barred  by  the  order  in  the  suit  to  settle  the  estate, 
we  are  of  the  opinion  that  the  api^ellee  should  not  have  been  given  judg- 
ments on  its  counterclaims.  Besides,  in  any  event,  under  the  facts  of  the 
case,  we  should  not  have  allowed  them  except  as  a  set-off  against  appellants* 
claims. 

The  judgments  of  the  appellee  on  its  counterclaims  are  reversed  for  pro- 
ceedings consistent  with  this  opinion. 


LESLIE  COUNTY,  &c.  v.  WOOTEN,  &c. 

(Filed  June  9,  1903.) 

Mandamus— Fiscal  court — Repair  of  bridges— This  action  was  instituted 
by  citizens  of  Leslie  county  for  a  mandamus  to  compel  the  fiscal  court  to 
construct  a  bridge  across  Middle  Fork,  on  a  public  road  within  the  limits  of 
the  town  of  Hyden.  The  building  of  the  bridge  was  necessary  to  take  the 
place  of  one  which  had  washed  away,  and  which  had  been  built  several  years 
before  by  private  subscription.  The  question  involved  on  this  appeal  is 
whether  it  is  the  duty  of  the  fiscal  court  of  the  county  or  of  the  city  of  Hyden 
to  construct  said  bridge.  Held— That  as  the  city  had  not  accepted  the  road 
'is  a  street,  or  repaired  it  in  any  way,  said  bridge  constitutes  a  part  of  the 
county  road,  and  that  it  is  the  duty  of  the  fiscal  court  to  rebuild  it,  under 
action  1840,  Kentucky  Statutes.  While  a  mandamus  will  not  lie  to  control 
tbe  discretion  of  the  fiscal  court  in  matters  within  their  jurisdiction,  a  man- 
^Mnus  will  He  to  compel  said  fiscal  court  to  perform  its  plain  duty  to  pro- 
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vide  a  bridge  for  the  citizens  of  the  county  where  a  former  bridge  had  been 
destroyed  and  the  city  is  unable  to  build  it. 

John  L.  Dixon  and  H.  C.  Eversole  for  appellants. 

J.  M.  Bicknell  and  Jas.  H.  Jeffries  for  appellees. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees,  who  are  citizens  and  taxpayers  of  Leslie  county,  Kentucky, 
Instituted  this  action  in  the  Leslie  Circuit  Court,  in  their  own  behalf,  and 
in  behalf,  and  for  the  benefit,  of  all  the  other  residents  and  citizens  of  the 
county,  to  obtain  a  judgment  awarding  them  a  writ  of  mandamus  against 
the  appellants,  Leslie  county  and  the  members  of  the  fiscal  court  thereof,  to 
compel  them  to  repair  a  bridge,  constituting  a  part  of  one  of  the  public  hi^^h- 
ways  of  the  county.    The  facts  are  these : 

The  city  of  Hyden,  the  county  seat  of  Leslie  county,  is  a  city  of  the  sixth 
class,  and  contains  about  800  InhabitAnts.  It  Is  situated  at,  or  near,  the 
point  where  Rockhouse  creek  empties  into  Middle  Fork  of  Kentucky  river. 
The  city  lies  on  both  sides  of  Middle  Fork  and  of  Kockhouse  creek ;  it  has 
no  streets  or  sidewalks,  but  there  are  two  county  roads  running  through  its 
corporate  limits.  Intersecting  each  other.  One  of  these  roads,  running  from 
north  to  south,  crossed  Middle  Fork  within  the  limits  of  Hyden  by  means 
of  a  bridge.  This  bridge,  which  was  built  some  years  ago,  partly  by  private 
subscription  and  partly  by  a  donation  from  the  flsctil  court,  was,  prior  to 
the  institution  of  this  action,  swept  away  by  high  water,  thus  depriving  the 
citizens  of  the  county  and  the  traveling  public  of  a  safe  and  convenient 
mode  of  cro.ssing  the  river,  making  the  highway,  at  this  point,  practically- 
useless. 

The  attention  of  the  members  of  the  fiscal  court  was  called  to  the  destruc- 
tion of  the  bridge  and  the  necessity  of  its  being  rebuilt,  but  they  refused  to 
take  any  steps  towards  remedying  the  difficulty,  and  declined  even  to  enter- 
tain a  pi'opositit)n  so  to  do,  assuming  the  position  that  it  was  the  duty  of 
the  city  of  Hyden  to  relniild  the  destroyed  bridge;  and  the  question  whether 
It  Is  the  duty  of  the  fiscal  court  or  the  authorities  of  the  city  of  Hyden  to 
rebuild  the  bridge  Is  the  princlp.'il  issue  in  this  cas(\ 

For  the  appellants  it  is  contended,  first,  that  the  charter  of  cities  of  the 
sixth  class  puts  all  the  highways  and  bridges  within  their  corporate  limits 
under  the  exclusive  charge  and  control  of  the  luunlclpalltles;  and,  second, 
that  mandamus  will  not  He  against  the  fiscal  court  to  require  them  to  act 
in  a  matter  such  as  is  involved  in  this  litigation.  A  que.stion  precisely  sim- 
ilar to  the  one  hc^re  involved  arose  in  the  case  of  Trustees  of  Elizaljethtown 
V.  Hardin  County  Court  (MS.  opinion  filed  February  ft,  1877).  In  that  case 
a  bridge,  which  was  within  the  corporate  limits  of  Elizabethtown,  and 
which  constituted  a  part  of  one  of  the  county  roads  running  into  the 
municipality,  had  become  out  of  repair,  and  the  trustees  of  the  city  insti- 
tuted an  action  a^^ainst  the  county  court  of  Hardin  county  to  compel  them 
to  repair  the  structure.  The  lower  court  dismissed  the  bill.  Upon  appeal 
this  court  said:  "Regarding  the  county  court  as  controlling  the  road  like 
any  other  public  highway  in  the  county,  it  is  still  certain  from  the  admitted 
facts  that  this  bridge  is  Indispensable  for  public  use,  or  at  least  made  neoes- 


LESLIE  COUNTY,  &0.  V.  WOOTBN,  &0.  219^ 

Bar?  by  the  wants  of  the  public.  It  is  on  the  principal  thoroughfare  trav- 
eled by  one  portion  of  the  Inhabitants  of  the  county  in  going  to  and  return-^ 
ing  from  the  county  seat  and  the  railroad  depot.  It  is  a  bridge  constructed 
on  a  highway,  seventy  feet  long,  and  essentially  a  county  bridge.  The 
county  court  is  required  by  statute  to  erect  such  structures  on  its  public 
ways  when  required  for  public  use.  The  citizens  of  the  town  are  taxed  to 
aid  in  building  all  such  bridges  erected  in  the  county,  and  when  called  on 
by  the  taxgatherer,  must  contribute  in  the  same  proportion  with  the  citizens 
living  outside  the  town  limits.  The  citizens  of  the  town  bear  the  burden  in 
common  with  the  citizens  of  the  county.  If  this  town  was  an  independent 
municipality,  having  no  burdens  to  bear  in  the  way  of  taxation  in  common 
with  the  people  of  the  county  for  county  improvements,  then  it  might  be 
well  ai^ued  that  the  town  should  make  all  the  improvements  within  its 
limit-s.  While  the  town  must  keep  its  streets  and  alleys  in  reptiir,  it  can  not 
be  said  that  such  a  structure  as  this  is  to  be  regarded  as  a  part  of  the  street 
for  the  purpose  of  compelling  its  population  to  rebuild  or  repair  it.  It  is 
witliln  the  county  as  well  as  the  town  limits,  and  is  that  character  of  im- 
provement required  to  be  made  by  the  county  court  when  the  necessities  of 
the  public  demand  it. '  * 

In  the  case  at  bar  the  evidence  shows  the  incapacity  of  the  city  of  Hyden 
to  meet  the  emergency  with  which  it  is  confronted;  it  also  shows  that  it  has 
never  taken  charge  of  the  county  road,  of  which  the  bridge  in  question  con- 
stituted a  part,  or  done  any  work  thereon ;  on  the  contrary.  It  appears  that 
the  fiscal  court  has  heretofore  ordered  all  the  work  whloh  has  been  done  In 
keeping  this  road  in  repair,  and,  for  this  purpose,  has  appointed  overseers 
year  after  year. 

Under  the  authority  above  cited  we  have  reached  the  conclusion  that  the 
bridge  constitutes  a  part  of  the  county  road,  and  that  it  is  the  duty  of  the 
fiscal  court  to  rebuild  it. 

We  come  now  to  a  discussion  of  the  question  as  to  whether  or  not  man- 
damus is  the  proper  remedy  for  the  enforcement  of  this  duty.  Section  1840  of 
the  Kentucky  Statutes  is  as  follows:  "The  fiscal  court  shall  have  jurisdic- 
tion to  appropriate  county  funds  authorized  by  law  to  be  appropriat-e<l ;  to 
erect  and  keep  In  repair  the  necessary  public  buildings;  secure  suflBcient 
jail,  and  a  comfortable  and  convenient  place  for  holding  court  at  the  county 
Seal;  to  erwt  and  keep  in  repair  bridges  and  other  structures,  and  superin- 
tend the  same. "    *    *    * 

{:H?ction  4345  provides:  *'In  cases  of  emergency  the  county  judge  may  have 
any  bridge  ( kept  up  by  the  county)  repaired,  or  a  new  one  built;  but  he 
shall  make  no  contract  for  such  work,  or  for  any  work  on  any  bridge,  exceed- 
ing $.500  without  first  calling  together  the  fiscal  court  and  laying  the  matter 
before  them ;  and  it  shall  be  their  duty,  in  .such  cases,  to  make  immediate 
provision  for  the  emergency. " 

ARsumlng  that  the  bridge  in  question  was  part  of  the  county  road,  as  we 
think  the  evidence  establishes.  It  was  clearly  the  duty  of  the  fiscal  court  to 
provide  for  the  emergency  arising  from  its  destruction. 

The  case  of  the  Commonwealth  v.  Boone  County  Court,  82  Ky. ,  632,  in- 
volved a  question  similar  in  principle  to  the  ■  one  at  bar.  In  that  case  a 
niandamus  was  sought  to  compel  the  levy  court  of  Boone  county  to  build  a. 
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new  bridge.  The  court  met  pursuant  to  the  order  of  the  circuit  court,  and 
decided  that  the  bridge  was  not  necessary.  Upon  appeal  this  court  held 
that  the  question  of  building  the  bridge  was  one  reposed  in  the  discretion  of 
the  county  court,  and  that  this  discretion  could  not  be  controlled  by  inan- 
<lainus.  The  difference  between  the  case  cited  and  the  one  at  bar  lies  in  the 
matter  of  discretion.  As  to  the  new  bridge,  the  law  conferred  upon  the  county 
levy  court  a  discretion,  but  as  to  the  rex)air  of  an  old  bridge,  the  langua^^ 
of  the  statute  is  peremptory.  The  opinion  in  the  case  cited  fully  recog- 
nized the  right  of  the  circuit  court  to  control  the  inferior  tribunal  in  a  mat- 
ter involving,  not  a  discretion,  but  a  plain  duty.  In  the  opinion  it  is  said: 
**If  an  inferior  tribunal  has  a  discretion  and  proceeds  to  exercise  it,  then  its 
discretion  should  not  be  controlled  by  mandamus;  but  if  the  subordinate 
public  agent,  whether  it  is  vested  with  both  judicial  and  ministerial  func- 
tions, or  only  with  the  former,  refuses  to  act  in  any  way,  or  entertain  a 
•question  as  to  which  it  has  a  discretion,  and  which  the  law  has  enjoined 
upon  its  consideration,  then  obedience  Ut  the  law  should  be  enforced  by 
mandamus,  and  the  agent  compelled  to  act,  if  there  is  no  other  legal  rem- 
edy; but  in  such  a  case  its  discretion  or  judgment  must  be  left  free  to  act, 
and  can  not  be  controlled  in  a  particular  direction.  The  performance  of  a 
plain,  positive  duty  may  be  compelled  by  mandamus,  but  where  there  is  a 
discretion  as  to  the  result  that  may  be  arrived  at,  it  can  not  be  controlled. " 

In  the  case  of  Montgomery  County  v.  Menefee  County  Court,  98  Ky. ,  83,  it 
was  held  that  a  writ  of  mandamus  would  issue  against  the  members  of  the 
county  court,  to  compel  the  levying  of  a  tax  which  ought  to  have  bee"* 
levied,  and  that  the  levying  of  the  tax  was  a  plain  ministerial  duty. 

In  the  case  of  the  County  Court  of  Warren  v.  Daniel,  2  Bibb,  678,  it  is 
said:  "It  (mandamus)  is  a  proi)er  remedy  to  compel  an  inferior  court  to  ad- 
judicate upon  a  suljject  within  their  jurisdiction,  where  they  neglect  or  re- 
fuse to  do  so;  but  where  they  have  adjudicated,  the  mandamus  will  not  He 
for  the  purpose  of  revising  or  correcting  their  discretion. ' ' 

In  the  case  of  Anderson  County  Court  v.  Stone  &  Son,  18  B.  Mon. ,  848, 
which  involved  the  right  to  require  the  county  levy  court  to  levy  a  tax,  and 
pay  for  a  bridge  built  under  their  order,  the  court  said:  "The  first  question 
to  be  considered  is  whether  the  circuit  court  has  jurisdiction  to  award  a 
mandamus  in  a  case  like  the  present.  It  is  contiended,  on  the  xiart  of  appel- 
lant, that  the  law  on  this  subject  has  been  changed  by  the  Code  of  Practice, 
and  that  now,  under  oi)eration  of  section  696  of  the  Code,  such  a  writ  can 
•only  issue  against  an  executive  or  ministerial  olHcer,  and  not  against  an  in- 
ferior judicial  tribunal.  It  must  be  recollected,  however,  that  the  members 
of  the  county  court,  in  contracting  for  the  building  of  bridges,  and  in  lay- 
ing a  levy  to  pay  for  the  work  are  acting  minist*»rially,  and  not  in  a  judi- 
cial capacity,  and  are,  therefore,  expressly  embraced  by  the  provisions  of  the 
Code.  Consequently  the  jurisdiction  of  the  circuit  court  to  hear  the  appli- 
^catlon  and  to  award  the  writ,  If  It  were  authorized  by  the  testimony,  was 
unquestionable. ' ' 

In  the  case  of  Hammer  v.  City  of  Covington,  8  Metcalfe,  494,  an  action 
had  been  instituted  for  a  mandatory  Injunction  against  the  municipality,  to 
require  It  to  repair  the  public  highways  alleged  to  have  been  allowed  to  fall 
into  ruin  and  decay.    The  court  held   that  It  was  the  duty  of  the  municl- 
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pality  to  keep  the  streets  and  highways  in  repair,  and  that  the  relief  sought 
should  have  been  granted. 

Section  4345  requires,  in  the  case  of  an  emergency  like  the  one  involved 
here,  that  the  coimty  judge  shall  call  together  the  fiscal  court,  and  lay  the 
matter  before  them,  and  then  it  shall  be  their  duty  to  make  immediate  pro- 
vision for  the  emergency.  Here  the  bridge  had  been  swept  away  by  a  flood 
tide,  and  the  use  of  the  highway  rendered  both  unsafe  and  inconvenient; 
the  matter  had  been  properly  brought  to  the  attention  of  the  fiscal  court, 
and  they  had  refused  to  perform  their  plain  duty  in  the  premises,  as  pointed 
out  by  the  statute.  The  circuit  judge,  upon  the  facts  shown,  proi)erly^ 
awarded  a  writ  of  mandamus. 

Wherefore,  the  judgment  is  aflQrmed. 


CLEMENTS  v.  REESE. 

(Filed  June  9,  1903— Not  to  be  reported. ) 

Wills— Fee-simple  title — C.  by  his  will  devisetl  his  farm  to  his  wife  for 
life  or  widowhood,  for  her  exclusive  use,  and  to  raise  his  four  children, 
naming  them.  In  another  clause  he  devised  the  remainder  of  said  property 
to  his  four  children  previously  named,  and  directed  that  in  case  of  death  of 
one  or  more  of  said  children  such  shares  should  he  equally  divided  between 
all  of  testator's  living  children,  or  their  issue  of  both  wives.  He  had  been 
twice  married  and  left  children  by  both  marriages.  The  question  involved; 
on  this  appeal  is  whether  or  not  the  words  "in  case  of  death  of  one  or  more 
of  said  children"  refer  to  their  dying  before  the  mother,  and  before  the  es- 
tate comes  into  possession.  Held— That  this  question  is  answered  in  the 
alBrmative.    The  four  children  took  a  fee-simple  title  to  the  farm. 

Chas.  H.  Sanford  for  appellant. 

John  D.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

W.  B.  Clements  died  in  1884,  leaving  a  will,  which,  among  others,  con-t 
tains  the  following  provisions : 

"1st.  I  hereby  will  and  bequeath  to  my  beloved  wife,  'Bailie,  my  home 
farm  on  which  I  now  reside,  containing  220  acres,  more  or  less,  to  have  and 
to  hold  during  her  natural  lifetime,  or  widowhood,  and  for  her  exclusive 
use  and  to  raise  my  four  children  by  her,  to  wit,  Dora,  Nancy,  Mattie  and 
Uura. 

"2d.  I  also  will  and  bequeath  to  her  the  following  personal  property,  to 
^t,  all  my  household,  kitchen  furniture,  farming  implements,  poultry,  one. 
hay  mare,  the  two  old  mares  and  the  young  sorrel  horse,  three  cows  and 
calves,  the  choice  among  my  cows,  all  my  sheep,  and  full  provisions  for  her 
(said  wife  and  said  children )  for  one  year. 

"3d.  At  the  death  of  my  said  wife,  or  end  of  her  widowhood,  the  said 
fenn,  as  given  above,  and  remaining  ixjrsonal  property,  I  will  and  becjueath 
equally  to  my  four  children  named  above,  and  in  case  of  death  of  one  or 
*nope  of  the  said  children,  issue  of  said  wife,  such  shares  to  be  equally 
divided  between  all  my  living  children  or  their  issue  of  both  wives. ' ' 


222  BALDWIN  &  CO.  V.  TUOKEB, 

The  testator  had  been  twice  married,  and  left  children  as  a  result  of  both 
marriages.  His  second  wife  survived  him  and  never  married.  The  children 
by  her,  Dora,  Nancy,  Mattie  and  Laura,  mentioned  in  the  first  clause  of 
the  will,  survived  their  father  and  mothei:,  and  are  plaintiffs,  asking  for  a 
construction  of  the  clauses  of  the  will  quoted. 

The  widow  took  the  estate  during  life  or  widowhood.  The  court  is  asked 
to  interpret  that  part  of  clause  three  which  reads  as  follows:  "In  case  of 
death  of  one  or  more  of  the  said  children,  issue  of  said  wife,  such  shares  to 
be  equally  divided  between  all  my  living  children  or  their  issue  of  both 
wives."  Does  the  phrase,  "in  case  of  death  of  one  or  more  of  said  chil- 
dren, ' '  refer  to  their  dying  l>efore  the  mother  and  before  the  esttite  comes 
into  i)osse6siony  The  court  by  the  authority  of  Prewett  v.  Holland,  93  Ky., 
641;  Thackston  v.  Watson,  84  Ky.,  906;  Ferguson,  &c.  v.  Thomason,  &c.,  87 
Ky.,  519;  Lee,  &c.  v.  Munford,  &c.,  19  Ky.  Law  Rep.,  1585,  and  Baxter, 
&c.  V.  Isaac,  &c.,  24  Ky.  Law  Rep.,  1618,  answers  the  question  in  the  afBrm- 
atlve.     The  four  children  took  a  fee-simple  title  to  the  220  acres  of  land. 

The  judgment  is  affirmed. 


BALDWIN  &  CO.  V.  TUCKER. 

(Filed  June  9,  1903— Not  to  be  reported.) 

Verdict— On  the  second  appeal  in  this  action  a  verdict  was  rendered  in 
favor  of  defendant  under  proper  instructions  of  the  court,  and  the  same  is 
«sked  to  be  set  aside  on  this  appeal.  Held— That  taking  all  the  facts  shown 
in  evidence  in  consideration  and  the  inferences  that  may  be  fairly  drawn 
from  them,  the  court  is  bound  to  conclude  that  there  was  evidence  to  be  sub- 
mitted to  the  jury,  and  the  verdict  is  not  so  flagrantly  against  the  evidence 
«s  to  warrant  the  court  in  disturbing  it. 

Gaither  &  Vanarsdall  for  appellants. 

Ben  Lee  Hardin  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  the  former  appeal  herein  the  court,  concluding  its  opinion,  said:  "The 
court  erred  in  giving  a  peremptory  instruction  to  the  jury.  On  the  facts 
shown  in  this  record  it  should  have  told  the  jury,  in  the  absence  of  any  evi- 
dence to  show  that  Sparks  was  authorized  to  sell  the  piano  and  take  the 
note,  payable  to  himself,  for  the  purchase  price,  to  find  for  appellant.  There 
was  nothing  in  this  case  to  show  that,  in  the  business  of  selling  pianos  by 
agents,  it  was  usual  for  them  to  take  notes  payable  to  themselves  for  the 
purchase  money.  Had  such  been  shown,  then  it  would  appear  to  be  an  act 
within  the  scope  of  the  agent's  apparent  authority."  (Baldwin  &  Co.  v. 
Tucker,  23  Ky.  Law  Rep.,  1588.) 

On  the  return  of  the  case  to  the  circuit  court  it  was  tried  again,  and  at 
the  conclusion  of  the  evidence  on  both  sides  the  court  instructed  the  jury  as 
follows : 

"(gentlemen  of  the  Jury— By  virtue  of  the  written  contract  between  D.  H. 
Baldwin  &  Co.  and  J.  W.  Sparks  the  latter  had  no  authority  to  sell  the 
piano  In  contest  to  defendant  Tucker,  and  to  take  Tucker's  note  therefor, 
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iwyable  to  himself.  For  this  reason  you  will  find  for  the  plaintiff,  unless 
Tou  believe  from  the  evidence  that  it  was  usual,  about  the  time  of  said  sale, 
in  this  part  of  the  country,  for  agents  in  the  piano  selling  business  to  take 
notes  payable  to  themselves,  in  which  case  you  will  find  for  the  defendant. " 

The  jury  again  found  for  the  defendant,  and  the  plaintiff  appeals  a  second 
time  to  this  court.  It  is  conceded  that  the  instruction  of  the  court  follows 
the  opinion  delivered  on  the  former  appeal,  but  it  is  insisted  that  there  was 
DO  evidence  to  warrant  the  instruction.  The  rule  in  this  State  is  that  where 
there  is  any  evidenoe  of  a  fact  it  must  be  submitted  to  the  jury.  It  was 
shown  on  the  trial  that  four  pianos  were  shipped  by  appellants  to  Sparks  to 
sell.  They  were  shipped  to  him  in  his  own  name  and  to  be  sold  by  him  as 
appellants'  agent.  One  of  these  pianos  he  sold,  taking  a  check  in  his  own 
name  for  the  price.  Another  he  sold,  taking  a  check  in  his  own  name  for 
part  of  the  price  and  an  organ  in  exchange  for  the  remainder.  These  checks 
he  cashed  in  his  own  name.  Appellants  made  no  complaint  of  either  of 
these  transactlcns  and  ratified  them.  After  all  this  Sparks  was  introduced 
by  one  of  these  purchasers  to  api)ellee,  and  thus  made  the  trade  with  him  in 
contest.  In  the  written  contract  betwten  Sparks  and  the  company  it  was 
stipulated,  among  other  things,  as  follows:  **When  a  sale  is  made  by  the 
said  Sparks  it  is  to  be  reported  to  D.  H.  Baldwin  &  Co.  without  delay,  and 
where  a  sale  is  not  satisfactory  to  D.  H.  Baldwin  &  Co.  he  shall  make  it  so, 
take  up  the  instrument  or  pay  for  it  within  thirty  days  from  advice  to  him 
that  the  sale  is  not  satisfactory. ' ' 

It  was  also  shown  that  after  the  transaction  with  appellee.  Sparks  went  to 
see  appellant  and  a  negotiation  was  had  between  them  as  to  the  settlement 
of  his  accounts,  and  they  then  sent  an  agent  to  Harrodsburg  to  look  into  the 
state  of  Sparks'  affairs.  This  agent  called  on  Tucker  and  examined  the 
contract  made  with  him  by  Sparks,  assuring  him  that  Sparks  was  their 
agent  and  had  a  right  to  sell  the  piano,  and  that  they  were  hunting  up  evi- 
dence to  handle  him  for  not  returning  the  money.  It  was  also  shown  by 
one  piano  agent  that  he  had  sold  and  taken  notes  individually,  and  by  a 
purchaser  that  he  had  bought  an  organ  from  another  agent  who  had  taken 
a  note  to  himself  personally.  The  defendant  offered  to  prove  by  a  number 
of  witnesses  that  the  agents  for  sewing  machines,  reapers,  mowers,  and 
property  of  that  sort,  by  custom,  prevalent  all  over  the  State,  took  notes 
and  checks  payable  to  themselves  as  agents;  but  the  court  sustained  an  ob- 
jection to  this  testimony,  and  refused  to  admit  it.  Whether  this  evidence 
should  have  been  adniitted  is  not  now  material,  as  the  jury  found  for  the 
defendant  on  the  evidence  before  them.  We  do  not  see  that  there  was  any 
material  error  in  the  admission  of  the  statement  of  the  agent  sent  by  appel- 
lant to  Harrodsburg.  His  statement  was  made  in  the  CQurse  of  his  employ- 
ment In  discharging  the  business  committed  to  him  by  his  master,  explain- 
ing why  he  was  there  and  why  he  wanted  to  see  the  papers  which  Tucker 
had.  It  tended  to  show  that  appellants  at  that  time,  which  was  only  a  few 
days  after  the  sale,  were  looking  to  Sparks  for  redress. 

Taking  all  the  facts  shown  by  the  evidence  into  consideration,  and  the  in- 
ferences that  may  fairly  be  drawn  from  them,  we  can  not  say  there  was  no 
evidence  authorizing  the  submission  of  the  case  to  the  jury,  or  that  the  ver- 
dict Is  90  against  the  evidence  as  to  warrant  us  in  disturbing  the  verdict. 

Judgment  afBrmed. 
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TRAPP  V.  CITY  OF  NEWPORT,  &o. 

(FiledJune9,  1903.) 

Municipal  government — Injunction— Appellee  Is  a  city  of  the  second  olass» 
governed  by  its  charter  contained  in  article  8,  chapter  89,  Kentucky  Stat- 
utes.  In  pursuance  of  an  ordinance  passed  by  its  council  it  advertised  for 
bids  for  street  improvements.  Bidders  were  Invited  to  make  proposals,  both 
for  brick  pavement  and  bituminous  macadam.  Appellant  bid  only  for 
making  the  improvement  with  brick,  and  C.  bid  for  making  the  improTe- 
ment  vrith  bituminous  macadam.  Appellant's  bid  was  the  lowest.  C.  re- 
duced his  bid  to  the  same  figure  as  the  bid  of  appellant  and  it  was  accepted 
by  the  council.  Pending  the  closing  of  the  contnict  appellant  brought  this 
action  for  a  mandatory  injunction  to  compel  the  council  to  accept  his  bid. 
Afterwards  the  council  rejected  all  bids  and  readvertised  for  bids.  Held — 
That  as  the  council  had  the  reservetl  right  to  award  the  contract  to  the  low- 
est and  best  bidder,  it  had  the  right  to  reject  any  and  all  bids  uncondition- 
ally, and  can  not  be  compelled  by  mandatory  injunction  to  award  the 
contract  to  appellant. 

C.  L.  Raison,  Jr.,  for  appellant. 

C.  J.  &  W.  W.  Helm  and  Aubrey  Barbour  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellant  in  the  Campbell  Circuit  Court 
against  the  city  of  Newport  and  its  mayor  and  general  council  for  the  pur- 
pose of  obtaining  a  mandatory  injunction  requiring  the  appellees,  who  con- 
stitute the  city  government  of  the  municipality  named,  to  award  him  the  , 
contract  for  making  certain  street  improvements,  to  which  he  claimed  to  be 
entitled. 

Newport  is  a  city  of  the  second  class,  and  its  charter,  therefore,  is  con- 
tained in  article  8,  chapter  89  of  the  Kentucky  Statutes. 

In  the  spring  of  1902   the  general  council,  by  the  necessary  procedure^ 
undertook  to  have  reconstructed  Columbia  street,  between  Thinl  and  Fourth 
streets,  and,  for  that  purpose,  bids  were  solicited  by  proper  advertisement. 
Bidders  were  invited  to  make  proposals,  both  for  brick  pavement  and  bitu-         , 
minous  macadam.    At  the  proper  time  and  place  the  bids  on  the  proposed         | 
work  were  received  and  opened,  and   were  found  to  be  three  in  number;         | 
that  of  the  appellant,  who  bid  only  on  making  the  improvement  with  brick,.         | 
and  who  proposed  to  do  the  work  in  question  for  the  sum  of  $8,927.60;  alt$o 
one  by  John  Collopy,  who  bid  on  brick,  and  who  proposed  to  do  the  same 
work  for  the  sum  of  14,187.70;   the  appellee,  the  Central  Bitulithic  Paving 
Co.,  proposed  to  make  the  improvement  of  bituminous  macadam  for  the 
sum  of  $4,4(^.90.    Afterwards  it  made  a  written  proposal  to  the  general  coun- 
cil, reducing  its  bid  for  making  the  improvement  of  bituminous  macadam 
to  $3,927. (W,  the  pn»cise  sum  for  which  appellant  proposed   to  do   the  work 
with  brick ;  whereupon  the  l)oard  of  aldermen,  to  whom  the  question  of  re- 
jecting or  accepting  bids  by  the  municipal  law  first  came,  accepted  the  re- 
duced proposal,  and,  by  resolution,  awarded  the  work  to  the   Central  Bitu- 
lithic Paving  Co. 

While  the  matter  was  pending  before  the  board  of  councibnen,  and  before 
that  body  could  act  in  the  premises,  this  action  was  instituted,  and  a  re- 
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straining  order  issued  by  the  court,  prohibiting  the  mayor  and  the  two» 
boards  constituting  the  general  council  of  the  municipality  from  acoepting- 
the  proposal  of  the  Central  Bitulithic  Paving  Co. ,  or  awarding  to  it  the- 
contract  to  do  the  work  involved  in  this  litigation. 

After  the  issuance  of  the  injunction  by  the  court  the  general  council,  hy 
resolution,  rejected  all  of  the  bids  for  the  work,  and  proceeded  to  make  newc 
arrangements  for  the  improvement  of  the  street. 

Id  his  petition,  as  amended,  the  appellant  prosecutes  this  action,  both  aft^ 
a  bidder  upon  the  work  and  also  as  a  taxpayer  of  the  city  of  Newi)ort.  He- 
alleged,  substantially,  the  facts  herein  set  out,  and  claims  to  have  been  the^ 
lowest  bidder  for  the  work,  and  charges  that  the  action  of  the  municipal 
ofiBcers,  refusing  to  award  him  the  contract,  was  "without  authority,  illegal^, 
arbitrary  and  capricious. ' ' 

By  their  answer  the  appellees  set  up  the  fact  that  all  of  "the  bids  upon  the  • 
work  had  been  rejected.  To  this  appellant  filed  reply,  charging  that  the  re- 
jection of  the  bids  had  taken  place  after  the  issuance  of  the  restraining-, 
order,  and  with  full  knowledge  of  its  existence,  and  reiterated,  in  a  large- 
measure,  the  allegations  of  the  petition.  He  also  filed  a  demurrer  to  the  an- 
swer, and  appellees  filed  a  demurrer  to  his  reply,  and  moved  to.  dissolve  the  • 
injunction  upon  the  face  of  the  papers;  whereupon  the  court  dissolved  the 
injunction,  sustained  appellees'  demurrer  to  the  reply,  and  overruled  appel- 
lant's demurrer  to  the  answer. 

Appellant  declining  to  plead  further,  the  petition  was  dismissed,  from 
which  judgment  he  has  appealed. 

By  section  3004,  Kentucky  Statutes,  it  is  provided'that  '*the  general  coun- 
cil (of  cities  of  the  second  class)  shall  have  and  exercise  the  exclusive  con> 
trol  and  power  over  streets,  roadways,  sidewalks,  alleys,  landings,  walks^ 
public  grounds  and  highways  of  the  city;  to  establish,  operate,  alter,  widen^ 
«tend,  grade,  pave,  repave,  block,  construct,  reconstruct,  sweep,  sprinkle,  or 
otherwise  improve,  clean  and  keep  repaired,  the  same. ' ' 

Section  9096  prescribes  that  'Hhe  general  council  may,  by  ordinance,  pro- 
Tide  for  the  construction  or  reconstruction  of  the  streets,  alleys  and  other- 
public  ways  and  sidewalks,  or  part  thereof,  of  the  city,  upon  a  petition  of' 
the  owners  of  a  nciajorii;y  of  the  front  or  abutting  feet  of  the  real  estate  abut- 
ting on  such  proposed  improvement,  or  without  a  petition,  by  a  vote  of  two- 
thirds  of  the  members  elect  of  each  board  of  the  general  council. ' ' 

In  pursuance  of  the  foregoing  authority  the  general  council  of  Newport 
pasBed  an  ordinance,  entitled  '*An  ordinance  prescribing  the  method  of  pro- 
cedure, governing  and  regulating  the  construction  and  reconstruction  of  all. 
public  ways  and  sidewalks  in  the  city  of  Newport,  Ky.,"  which  was  ap- 
proved May  7,  1894.  So  much  of  this  ordinance  as  is  pertinent  to  the  ques- 
tions  to  be  adjudicated  in  this  case  is  as  follows:  ''In  the  ordinance  provid- 
ing for  the'  hnprovement  by  construction  or  reconstruction  of  any  publia- 
▼ay,  or  sidewalk  or  part  thereof,  the  city  civil  engineer  shall  be  directed  to 
•dvertige  not  less  than  three  times  in  the  city's  ofScial  paper  for  proposals,, 
to  be  received  at  his  oflSce  at  13  o'clock  noon  of  a  day,  not  a  legal  holiday , 
to  be  fixed  by  him,  not  less  than  ten  nor  more  than  fifteen  days  after  the 
^te  of  advertisement,  and  he  shall  advertise  for  same  within  ten  days  after 
tli«  said  ordinance  shall  have  been  signed  by  the  mayor.     The  proposals  for- 
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doing  said  work  shall  be  immediately  at  noon  of  said  day  opened  in  the 
presence  of  the  mayor  and  city  civil  engineer,  superintendent  of  public 
works,  chairman  of  the  improvement  committee  of  the  board  of  councilmen, 
a  majority  of  whom  shall  constitute  a  quorum  for  the  transaction  of  said 
business  of  opening  said  proposals.  If  a  majority  of  said  persons  be  not 
present,  the  bids  or  proposals  shall  not  be  opened,  but  an  adjournment  shall 
be  had  to  the  following  day  at  12  o'clock  noon,  when,  if  a  quorum  of  said 
board  be  present,  said  proposals  shall  Ix?  oi)ened,  otherwise  an  adjournment, 
as  above,  shall  be  had  fnmi  day  to  day  until  a  quorum  can  be  st^cured.  Upon 
opening  said  proposals  said  committee  of  persons  above  shall  report  their 
findings  as  to  same  to  the  board  of  the  general  council,  which  first  convenes 
in  regular  session  thereafter,  and  said  board,  if  the  lowest  and  best  bidder 
for  same  conforming  to  the  requirements  of  the  plans  and  specifications 
therefor  shall  be  within  the  estimate  of  said  proposed  work,  shall  thereupon 
award  the  contract  therefor  to  said  lowest  and  l>est  bidder,  and  report  same 
to  the  other  board  of  general  council,  which  shall  also  so  award  siime,  and 
the  mayor  shall  thereupon,  upon  direction  of  the  genenil  council,  enter  into 
a  contract  with  said  bidder  for  the  performance  of  said  work.  The  gt^neral 
council  shall  have  the  power  to,  and  spcH;iflcations  shall  so  state.  n»jtH5t  any 
and  all  bids  therefor,  in  which  case  the  city  civil  engineer  shall  proceed  to 
readvectise  for  proposals  for  same." 

There  is  no  claim  by  appellant  that  any  of  the  proceedings  leading  up  to 
the  award  of  the  contract  to  the  prbptr  l)idd'r  was  irn>gular  or  illegal ;  on 
the  Ci)ntrary,  he  shows  that  all  the  steps  taken  in  the  proceeding  to  have  the 
improvement  ;uade,  up  to  the  time  of  the  awards  of  the  bid,  were  in  strict 
harmony  with,  and  conformed  to,  the  charter  and  ordinance  governing  the 
matter.  The  questions  for  ad  judication  in  this  cas<»,  therefore,  are,  first,  was 
the  appellant  the  lowest  and  best  bidder  for  the  work  to  l)e  doneV  and,  sec- 
ond, assuming  him  so  to  be,  had  appi»llees  the  right  to  reject  all  of  the  bids, 
including  that  of  appellant? 

Api)ellant  assumes  that  because  on  the  original  pn>posal  his  was  for  the 
least  sum,  therefore,  it  was  the  lowest  and  lx*st  bid.  It  will  be  observed 
that  the  proposjils  were  to  lie  in  the  alternative,  either  brick  or  bituminous 
macadam.  The  right  thus  to  select  two  materials  of  which  a  public  im- 
provement may  be  nuide,  and  submit  them  for  bids  in  the  alternative,  is 
fully  ivcognlzed  In  the  case  of  Barl)er  Asphalt  Co.  v.  Garr,  34  Ky.  Law 
Rep.,  22*27.  It  does  not  follow,  therefoi-e,  that  l)t»cause  a  bidder's  proposal  is 
for  the  least  sum  he  is  the  lowest  bidder;  the  fact  as  to  whether  he  is  or 
not  depends  ui)on  a  proper  consideration  of  other  questions  l)esides  the 
price.  One  class  of  material  may  make  a  much  more  dunible  and  satisfactory 
highway  than  another,  and  may  lx»,  therefoiv,  really  cheaper  at  a  higher 
price  than  the  inferior  at  a  lower.  These  matters  are  peculiarly  within  the 
province  of  those  vesttxl  by  law  with  the  power  of  making  such  Improve- 
ments. The  court  should  proceed  with  great  caution,  when  asked  to  Interfere 
with  the  discretion  conferred  by  law  upon  municipal  officers  In  regard  to 
such  matters. 

By  the  provisions  of  the  ordinance  under  which  the  work  was  to  be  done 
the  contract  was  not  to  l^e  let  to  the  lowest,  but  to  the  lowest  and  l^est  bid- 
der, and  the  question,  therefore,  which  presented  Itself  to  appellees,    when 
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the  bids  were  opened,  inspected  and  compared,  was  whether  or  not  it  was 
better  to  adopt  the  bituminous  macadam  as  the  material  with  which  to  con- 
struct the  highway  at  the  greater  price,  or  the  brick  pavement  at  the  lower 
price.  It  may  have  been  that  the  bituminous  macadam,  because  of  its  su- 
periority and  its  greater  durability,  the  ease  with  which  breaks  can  be 
mended,  the  smoothness  of  its  surface,  and  the  greater  cheapness  with  which 
it  can  be  kept  clean,  would  make  it,  in  the  long  run,  less  expensive  than 
the  brick  street  at  a  lower  price ;  if  so,  then  we  can  see  no  reason  why  the 
municipal  officers  should  not  have  had  the  right  to  award  the  contract  to  the 
bidder  whose  proposal,  uix>n  a  survey  of  all  the  questions  Involved,  seemed 
to  them  the  cheapest. 

We  have  been  cited  to  no  authority  which  militates  against  the  principle 
here  announced,  and  we  believe  that  none  can  be  found,  which,  in  the  ab- 
sence of  the  charge  of  fraud  or  corrupt  motive,  neither  of  which  is  made 
here,  would  authorize  interference  by  the  court  with  the  exercise  on  the  part 
of  the  municipal  officers  of  their  judgment  as  to  which  of  two  materials  for 
the  construction  of  a  highway  would  be  the  cheapest  and  the  best,  although 
costing  different  sums. 

In  re  McCain,  9  S.  D.,  57,  it  was  Siud:  "We  believe  the  better  doctrine  is 
that  the  duties  of  officers  entrusted  with  the  letting  of  contracts  to  the  low- 
est bidder  are  not  the  duties  of  a  mere  ministerial  nature,  but  involve  the 
exercise  of  such  »  degree  of  official  discrt»tion  as  to  place  them  beyond  the 
control  of  the  courts  by  mandamus.  It  was  not  the  duty  of  the  board  to 
accept  the  Gossage  bid.  Its  duty  consisted  in  carefully  and  honestly  con- 
sidering the  terms  of  each  bidder,  the  needs  of  the  county,  the  responsibility 
of  each  bidder;  and  upon  the  facts,  as  the  members  believed  them  to  exist, 
the  toird  Wtis  bound  to  act.  The  duty  of  determining  what  bids  were  the 
lowest,  all  things  considered,  and  who  was  or  not  a  rt*six)nsible  bidder, 
belong  to  the  board.  It  was  a  duty  confided  to  its  honest  judgment  and 
sound  discretion.  This  discretion  did  not  rest  with  the  circuit  court.  It 
should  have  l>een  slow  to  interfere  with  its  exercise  by  the  officers  specially 
intruste<l  therewith.  '* 

In  the  case  of  the  People  v.  Kent,  160  111.,  665,  which  was  a  proceeding  to 
require  the  officers  having  the  matter  in  charge  to  award  a  contract  to  one 
who  claimed  to  be  the  lowest  responsible  bidder,  the  court  said:  **It  appears 
that  the  defendant,  after  investigating  the  records  made  by  the  relator  in 
doing  similar  work  before,  and  the  other  matters  referred  to  in  his  answer, 
determined  that  the  relator  was  not  the  lowest  responsible  bidder.  He  was 
vested  with  the  exercise  of  official  judgment  aiid  discretion  with  which,  in 
the  absence  of  fraud,  the  courts  have  no  right  to  interfere."  To  the  same 
effect  is  the  case  of  Kelley  v.  City  of  Chicago,  &c.,  62  111.,  279. 

In  Smith's  Modern  Law  of  Municipal  Corporations,  section  746,  this  rule 
is  announced:  "Where  an  officer  in  the  letting  of  a  contract  to  a  bidder  is 
vested  with  the  exercise  of  official  judgment  and  discretion,  as  where  the 
contract  is  to  be  let  to  the  lowest  responsible  bidder,  courts  have  no  right, 
in  the  absence  of  fraud,  to  interfere  with  the  exercise  of  that  judgment  and 
discretion.  The  officer's  duty  is  not  merely  ministerial  and  can  not  be  con- 
trolled by  mandamus. ' ' 
But  even  if  this  were  not  so  appellant  would  have  no  just  ground  of  com* 
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plaint  that  his  bid  was  rejected.  The  ordinance  under  which  it  was  madcr 
contains  the  following  reservation  on  the  subject  of  proposals:  "The  gen- 
eral council  shall  have  the  power  to^  and  specifications  shall  so  state,  rejeot 
any  and  all  bids  therefor,  in  which  case  the  city  civil  engineer  shall  proceed, 
to  readvertise  for  proposals  for  same. ' '  This  reservation  was  placed  in  the- 
ordinance  for  the  express  purpose  of  relieving  the  munici])ality  of  litigation* 
similar  to  that  now  under  consideration.  Experience  has  taught  niunicipar 
officers  that  much  vexatious  litigation  arises  from  the  claim  of  bidders  for- 
public  work  to  be  the  lowest  and  best;  and  while  it  is  necessary,  for  the 
benefit  of  the  taxpayers,  that  all  public  worlv  should  be  let  to  the  lowest  and 
best  bidder,  it  has  also  been  found  necessary  to  vest  somewhere  the  abso- 
lute power  of  deciding  who  is  the  lowest  and  the  best,  and  also,  when  it  is 
to  the  interest  of  the  public,  that  any  and  all  bids  may  he  rejected  without 
being  required  to  give  any  reason  therefor. 

Municipal  officers  are  often  certain  that  the  bids  for  public  work  are  too- 
high,  and  that  a  reletting  would  redound  to  the  public  good ;  sometimes 
they  have  evidence  of  combinations  among  bidders,  by  which  competition  is 
excluded,  and  but  for  the  power  of  rejecting  any  and  all  bids  they  would 
be  unable  to  protect  the  interest  of  the  taxpayers  against  such  combinations. 

In  tlie  case  of  Anderson  v.  Board  of  President  and  Directors  of  Public- 
Schools,  S6  Law  Keports,  Ann.,  707,  the  court,  in  discussing  the  power  of 
rejection  of  bids  for  public  work,  says:  ''No  claim  is  advanced  in  the  peti- 
tion looking  to  a  recovery  for  fraud  or  deceit  in  making  the  proposals  for- 
bids. It  is  indeed  asserted  that  the  defendant  rejected  the  plaintiff's  bid 
'without  cause,  arbitrarily  and  capriciously,  through  favoritism  and  bias.' 
But  if  the  defendant  had  the  absolute  right  to  reject  any  and  all  bids,  no 
cause  of  action  would  arise  to  plaintiffs  because  of  the  motive  which  led  to- 
the  rejection  of  their  bid.  The  right  to  reject  the  bids  was  unconditionaL 
Defendant  was  entitled  to  exercise  that  right  for  any  cause  it  might  deem 
satisfactory,  or  even  without  any  assignable  cause.  Whatever  its  rules  or 
practice  as  to  the  acceptance  of  bids  may  have  been,  plaintiffs'  rights  can 
not  justly  be  held  to  be  greater  than  those  conferred  by  the  published  adver- 
tisement on  which  their  bid  was  made.  That  advertisement  was  not  an 
offer  of  a  conti^ct,  but.  an  .offer  J»  receive  proposals  for  a  contract. " 

So  in  the  case  at  bar,  when  appellant  made  his  bid,  he  was  confronted 
with  the  fact  that  the  municipality  reserved  thjd  right  to  reject  it  uncon- 
ditionally. This  reservation  of  power  is  a  wise  and  salutary  one,  which  ex- 
perience has  taught  public  oflQcers  to  be  necessary  for  the  protection  of 
municipalities  from  unnecessary  litigation. 

We  perceive  no  error  in  the  judgment  dismissing  the  petition  of  appellant, 
wherefore,  it  is  affirmed. 


EXCHANGE  BANK  OF  KENTUCKY  v.  THOMAS,  &c. 

(Filed  June  9,  1903.) 

Bills  and  notes— Surety— Limitation— Statute  of  estoppel— P.  executed  a 
note  to  appellant  for  $1,160.80,  which  matured  on  the  14th  day  of  January, 
1893,  with  T.  as  his  surety.  This  action  was  brought  to  recover  the  amount 
of  said  note,  sublet  to  a  credit  of  $708.90,  as  of  May  1,  1902.     T.  answered, 
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'pleading  the  statute  of  limitation  of  seven  years  as  a  bar  to  the  recoveiy. 
In  AYoidanoe  of  the  plea  of  the  statute  of  limitation  the  bank  replied  that  on 
the  16th  day  of  January,  1894,  at  the  instance  and  procurement  of  T. ,  the 
prinoipal,  deposited  to  his  credit  with  the  plaintiff  bank  |l,S0i.86  for  the 
purpose  cf  compelling  the  bank  to  appropriate  the  money  to  the  payment  of 
the  note  sued  on,  and  that  in  pursuance  of  its  duty  under  the  law  it  did 
-oredit  the  note  of  P.,  on  which  T.  was  bound  as  surety,  with  a  sufficient 
«monnt  to  extinguish  the  note,  and  charged  the  credit  therefor  to  P.  's  ac- 
'Countwith  tiiebank;  that  within  six  months  thereafter  a  creditor  of  P. 
brought  fin  action  for  the  purpose  of  having  the  transaction  adjudged  a 
fraudulent  preference.  The  court  finally  adjudged  that  the  said  transac- 
tion was  -a  preference,  and  ordered  said  sum  {taid  to  the  assignee,  less  the 
amount  off  the  pro  rata  to  which  it  was  entitled,  and  that  the  time  which 
transpired  pending  said  litigation  should  be  deducted  from  the  period  of 
time  sioee  the  maturity  of  the  debt,  and  appellant  pleaded  that  it  was  hindered 
by  the  act  -of  T.,  the  surety,  from  bringing  the  action  within  the  seven  years, 
-and  he  is  estopped  from  interposing  the  plea  of  the  statute  of  limitation.  A 
demurrer  was  sustained  to  the  reply  and  the  jietition  was  dismissed.  On 
appeal.  Held— That  the  conduct  of  T.  prevents  him  from  relying  on  the  siat- 
nte  of  limitation.  The  bank  was  bound  to  apply  the  deposit  of  the  prin- 
cipal to  the  satisfaction  of  the  note,  but  after  the  transaction  was  adjudged 
to  be  a  fraudtrlent  preference  the  liability  of  the  principal  and  surety  revived, 
and,  therefore,  the  court  erred  in  sustaining  a  demurrer  to  the  reply. 

H.  K.  Prewitt  for  appellant. 

Lewis  Apperson  and  Carroll  &  Carroll  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

This  action  was  instituted  by  the  appellant,  the  Exchange  Bank  of  Ken- 
tacky,  against  the  appellees,  C.  F.  Thomas,  administrator  of  T.  W.  Priest, 
«Qd  M.  S.  Tyler,  on  the  15th  day  of  July,  1903,  to  recover  a  judgment  uix)n  a 
notefor  11,160.80,  executed  to  the  bank  by  T.  W.  Priest,  deceased,  with  appel- 
lee) H.  S.  Tyler,  as  his  security,  which  matured  on  the  14th  of  January,  1808, 
subject  to  a  credit  of  1708.90,  as  of  the  1st  of  May,  1002.  The  defendant,  M. 
S.  Tyler,  for  answer  said  that  he  wtw  only  the  security  for  T.  W.  Priest  for 
-the  note  sued  on ;  and  that  more  than  seven  years  had  elapsed  since  the  ma- 
tnrl^  thereof;  and  that  he  was  released  by  the  lapse  of  time  and  the  statute 
of  limitation,  which  he  plead  in  bar  of  a  recovery.  In  avoidance  of  the  plea 
of  limitation  the  bank  replied  that  on  the  15th  day  of  January,  1804,  at  the 
Instanoe  and  suggestion  and  upon  the  advice  and  procurement  of  the  de- 
fendant, M.  S.  Tyler,  the  deceased,  T.  W.  Priest,  deposited  to  his  credit 
with  the  plaintiff  bank  $1,201.36,  for  the  purpose  of  compelling  the  bank  to 
appropriate  the  money  to  the  {tayment  of  the  note  sued  on,  and  that  in  pur- 
suance of  its  duty  under  the  law  it  did  credit  the  Priest  note,  on  which  de- 
fendant Tyler  was  bound  as  security,  with  a  suflflcient  amount  of  such 
deposit  to  extinguish  the  note;  and  charged  the  credit  therefor  to  Priest's 
account  with  the  bank;  that  within  six  months  thereafter  a  creditor  of 
Priest  brought  action  for  the  purpose  of  having  this  transaction  adjudged  a 
fraudulent  preference  by  Priest  under  the  act  of  1866;  that  both  plaintiff  and 
defendant  defended  this  suit,  but  that  it  was  finally  held  in  the  opinion  in 
■the  case  of  the  Mt.  Sterling  Bank  v.  Priest,  &c.,  23  Ky.  Law  Rep.,  1315 
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that  the  act  of  the  bank  in  applying  the  money  deposited  with  them  by^ 
Priest  to  the  payment  of  their  note  constituted  a  preference  of  the  bank, 
which  operated  as  an  assignment  of  the  debtor's  property  under  the  act  of 
1866;  and  that  they  were  compelled  to  pay  back  the  money  so  appropriated^ 
With  interest  thereon,  to  the  assignee  of  Priest,  less  the  sum  of  $708.90,  the  pro 
rata  of  their  debt  paid  by  the  estate  of  Priest;  and  charge  that  the  i)eriod  of 
time  which  intervened  between  the  date  of  their  application  of  the  dejmslt 
to  their  note  until  the  final  reversal  of  the  judgment  of  the  circuit  court  by 
this  court  should  be  deducted  from  the  time  ensuing  from  the  date  of  the 
maturity  of  the  note  to  the  institution  of  this  suit,  because  during:  this 
period  they  were  obstructed  and  hindered  from  suing  the  defendant  on  their 
obligation,  and  plead  that  by  reason  of  these  facts  the  api)ellee  is  estopped 
from  relying  uix)n  the  statute  of  limitation.  A  general  demurrer  was  sus- 
tained to  this  reply  and  carried  back  to  the  petition,  and  plaintiff  declining 
to  plead  further,  their  petition  was  dismissed,  and  they  have  api>ealed  to 
this  court 

The  law  is  well  settled  in  this  State  that  if  at  the  maturity  of  a  note  pay- 
able  to  the  bank  the  principal  had  a  sufficient  sum  of  money  to  his  credit 
as  a  general  deposit  in  the  bank,  good  faith  towards  his  sureties  requires 
that  the  bank  should  appropriate  the  money  so  held  to  its  payment,  and  its 
failure  to  do  so  operates  as  a  release  of  the  sureties.  (Faulkner  v.  Cumber- 
land Banking  Co.,  14  Ky.  LawBep.,  923;  Pursifull  v.  Pineville  Banking 
Co.,  Ass'ee,  17  Ky.  Law  Rep.,  178.)  So  if  appellees*  contention  is  a  sound 
one,  a  bank  holding  a  note  on  an  insolvent  principal,  but  amply  secured  by 
personal  security,  occupies  this  precarious  attitude:  If  it  fails  to  appro- 
priate the  money  of  the  insolvent  principal  in  its  charge  to  the  payment  of 
the  note,  it  relieves  the  security.  If,  on  the  other  hand,  it  appropriates  the 
money  of  its  insolvent  or  failing  principal  to  the  payment  of  its  debt,  it 
runs  the  risk  of  having  to  surrender  the  money  which  it  has  been  forced  by 
law  to  appropriate,  at  the  demand  of  some  other  creditor,  as  a  payment  in 
fraud  of  the  bankrupt  act.  After  the  appropriation  by  the  bank  of  the  in- 
solvent principars  funds  to  theiwyment  of  its  debt  it  had  no  cause  of  action 
against  either  him  or  his  security  until  after  they  had  been  compelled  to 
surrender  and  pay  back  the  money  so  appropriated.  To  meet  this  contin- 
gency section  2552  of  the  statute?  wa.s  enacted.  It  provides  that  **if  such 
surety  shall  abscond,  conceal  himself,  or  by  i*enioval  from  the  State,  or  other- 
wise, obstruct  or  hinder  his  being  sued,  the  time  of  such  obstruction  shall 
not  be  computed  as  ptirt  of  the  tlnio  of  limitation  in  sjiid  st»ction  allowed." 

In  the  r(»cent  wise  of  the  Northern  Bank  of  Kentucky  v.  Farmers  National 
Bank  the  coul't  had  before  it  a  cn^n*  very  similar  to  the  one  at  Imr.  In  that 
cast  J.  I.  Moore  deposited  with  the  Northern  Bank  nf  Kentucky  a  check  for 
$4,557.75.  The  bank  held  a  note  against  him  for  |4,5.n3.78,  which  had  been 
due  for  three  months,  and  in  a  few  days  after  the  de]x>sit  charged  this  note 
on  his  account.  Sul.siMjuently  the  Farmers  Nati(mal  Bank  of  Cynthiana 
attacked  this  trans^ietion  as  within  the  terms  of  the  act  of  1856.  l'p<m  the 
trial  it  dpvelopt*d  that  Moon*  was  insolvent  at  the  time  of  the  deposit,  and 
the  bank  had  reiison  to  suspect  this  fact,  but  that  the  deposit  was  made  by 
him  without  any  intenti<in  on  his  part  to  give  the  b^ink  a  preference  over 
his  other  creditors.     Nor  did  the  Northern  Bank  intend  to  charge  the  note 
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to  the  account  of  Mooro  at  the  time  the  deposit  was  made.  Yet  the  act  was 
held  a  preferential  one,  upon  the  theory  that  Moore  knew  he  was  insolvent 
at  the  time  he  made  the  deposit,  and  that  the  design  to  prefer  would  be  pre- 
sumed unless  the  accompanying  circumstances  plainly  show  that  there  was 
no  such  intention ;  and  the  bank  was  compelled  to  account  for  the  money. 
But  in  discussing  the  very  question  we  have  at  bar  the  court  in  that  case, 
after  referring  to  a  number  of  former  adjudications  of  this  court,  says:  "The 
statute  against  preference  by  insolvent  debtors  applies,  however  innocently 
the  creditor  may  act  in  the  transaction.  Failing  debtors  are  especially  often 
fiolicitouB  to  protect  their  sureties.  When  money  is  tendered  to  the  creditor, 
or  he  has  the  means  of  retaining  it  in  his  hands,  he  is  bound  to  accept  it  or 
retain  it  in  order  to  hold  the  surety.  The  transaction  is  good  if  not  attacked 
within  six  months,  and  when  attacked  and  the  payment  is  adjudged  within 
the  statute.  As  by  the  terms  of  the  statute  such  transfers  are  subject  to  the 
control  of  equity,  they  must,  upon  equitable  principles,  place  the  parties 
where  they  were  originally. " 

In  this  case  the  allegation  of  the  reply  is  that  the  appellee,  Tyler,  pro- 
cured the  deposit  to  be  made  with  the  appellant  bank  by  his  insolvent  prin- 
cipal for  the  express  purimse  of  forcing  them  to  appropriate  the  money  to 
their  debt  or  release  him  from  the  obligation.  After  the  deposit  by  Priest 
the  bank  was  forced  by  law  to  appropriate  the  money  so  held  by  them  to  the 
payment  of  their  note,  or  lose  all  legal  recourse  against  the  appellee,  Tyler; 
aud  the  note  being  paid,  no  cause  of  action  remained  to  them  against  him 
until  the  decision  by  this  court  that  the  appropriation  was  illegal.  It  seems 
to  us  that  it  necessarily  follows  that  the  bank  was  by  these  acts  pr(;vented 
from  the  collection  of  their  demand  from  appellee. 

In  Newton  v.  Carson,  80  Ky. ,  309,  Newton  had  filed  his  petition  against 
Govingpton  as  principal,  and  Carson  as  surety  on  a  note,  but  no  process  was 
Issued  thereon.  About  the  time  the  petition  was  filed  Carson  agreed  with 
Newton  that  he  would,  during  the  term  of  court  which  was  then  in  session, 
confess  judgment  for  the  amount  of  the  note.  Pursuant  to  this  agreement 
no  process  was  issued  on  the  petition.  On  the  last  day  of  the  term  Carson, 
when  asked  to  comply  with  this  agreement,  refused  to  do  so.  Process  was 
thereafter  issued,  seven  days  after  the  expiration  of  the  seven  years  from  the 
time  the  note  became  due.  Carson  relied  upon  the  statute  of  limitation  as  a 
defense,  and  the  trial  court  peremptorily  instructed  the  jui-y  to  find  for  him. 
Upon  appeal  to  this  court  the  judgment  was  reversed,  this  court  saying: 
"To  countenance  such  chicaneiy,  as  the  making  and  violating  of  such  an 
agiwment  as  this,  would  invite  into  the  sacred  precincts  of  a  court  of  jus- 
tia»  the  arts  of  the  deceitful,  and  furnish  a  well-appointed  place  and  i>ecure 
mode  of  perpetrating  fraud. ' ' 

The  court  held  that  this  was  a  hindering  by  the  security  of  the  plaintiff, 
^hich  took  the  case  out  of  the  statute.  The  dt'cisions  in  Coleman  v.  Walker, 
&c..  60  Ky,,68,  and  Kennedy  v.  Fostt'r's  Ex'nr,  77  Ky.,  479,  are  not  in  pi^int. 
They  only  decide  that  a  verlxil  roquest  from  the  security  to  the  creditor  not 
to  institute  suit  upon  his  debt,  or  a  promise  to  pay  at  some  future  time, 
tioe«  not  either  obstruct  or  hinder  tho  bringing  of  an  action.  In  the  latter 
^^^•ludge  Cofer  says:  "The  failure  to  sue  in  such  a  case  is  the  voluntary 
act  o(  the  crwiitor ;  he  is  left  free  to  do  as  he  prefers,  may  sue  if  he  likes, 
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tand  oan  not  bj  any  fair  or  reasonable  interpretation  be  said  to  be  either  ob- 
latruoted  or  hindered. ' ' 

The  facts  in  this  case  clearly  distinguish  it  from  these  cases,  as  here  the 
Joint  act  of  the  principal  and  security  forced  the  bank  to  appropriate  the 
money  to  the  payment  of  their  debt,  and  effectually  put  it  out  of  its  power 
to  sue  until  after  the  final  decision  that  its  appropriation  of  the  insolvent 
'principars  money  was  illegal. 

For  reasons  indicated  vre  are  of  the  opinion  that  the  trial  court  erred  in 
-•sustaining  the  demurrer  to  plaintiff's  reply,  and  the  judgment  is  reversed 
^nd.  cause  remanded,  with  instruction  to  overrule  the  demurrer  and  for  pro- 
ceedings not  inconsistent  with  this  opinion. 

Whole  court  sitting,  except  Judge  O'Bear. 

Judge  Paynter  dissenting. 

Judge  Paynter  delivered  the  following  dis.senting  opinion : 
I  dissent  because  I  am  of  the  opinion  that  the  bank  could  have  brought  its 
«uit  at  any  time  after  the  debt  matured.  If  it  was  misled  by  the  deposit,  it 
"was  again  placed  in  a  position  to  extricate  itself  from  the  effect  of  it  be- 
<3au8e  within  six  months  it  was  advised  by  the  suit  to  have  it  so  treated;  that 
It  was  a  preferential  act.  When  this  was  done  the  bank  was  bound  to  take 
notice  of  the  effect  of  the  transaction,- and  if  it  desired  to  keep  the  statute  of 
limitation  from  running  it  should  have  brought  its  suit.  After  deducting 
the  time  which  elapsed  between  the  date  of  the  deposit  and  the  institution 
of  the  suit  to  have  it  adjudged  a  preferential  act,  more  than  seven  years 
elapsed  after  the  maturity  of  the  note  until  the  suit  was  brought  on  it.  If 
the  surety  had  pleaded  that  the  deposit  paid  the  note,  the  bank  could  have 
successfully  shown  it  did  not  amount  to  a  payment  of  it  because  of  the 
preferential  character  of  the  act.  The  debt  was  never  extinguished  ^nd  was 
tenforcible. 


CRAIG  V.  WELCH-HACKLEY  COAL  AND  OIL  CO. 
(Filed  June  9,  1903— Not  to  be  reported. ) 
John  H.  Wilson  for  appellant. 

J.  Smith  Hays,  Nicholas  T.  Bond  and  E.  B.  Slater  for  appellee. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

In  the  iietition  for  rehearing  our  attention  is  called  to  the  fact  that  the 
petition  was  ameudeil  three  times  in  the  circuit  court,  and  that  in  the  third 
amendment  it  is  alleged  that  James  Welch  died  intestate  and  was  the  owner 
of  the  land.  Still  there  was  nothing  to  show  how  appellants  were  the  heirs 
»t  law  of  Welch.  It  was  essential  to  state  facts  suflQcient  to  show  that  ap- 
pellanJts  were  the  heirs  at  law.  The  statement  that  appellee  knew  before 
purchasing  the  property  that  appellants  were  his  heirs  at  law  did  not  make 
the  petition  good,  for  this  was  only  an  allegation  that  appellee  knew  a  ques- 
tion of  law,  and  was  not  equivalent  to  an  allegation  of  the  facts  necessary 
*)  est-ablish  this  question  of  law. 

Petition  overruled. 
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KEETON  V.  BANDY,  &c, 

(Filed  June  9,  1908— Not  to  ,be  reported. ) 

Fraudulent  conveyances— Appellees  as  children  and  heirs  at  law  of  K.  in- 
stituted this  action  to  recover  certain  lands  which  they  alleged  that  appel- 
lant was  holding  without  right.  In  his  answer  appellant  alleged  that  said 
lands  were  conveyed  to  him  and  E.  jointly  by  K.  In  reply  appellees  allege 
that  after  said  conveyance  was  made  the  creditors  of  K.  instituted  a  proceed- 
ing, in  which  it  was  adjudged  that  said  conveyance  was  fraudulent  as  to  his 
<nvditors.  In  rejoinder  appellant  alleged  that  after  said  judgment  was  ren- 
dered that  he  and  his  mother,  who  were  grantees,  paid  off  the  debts  of  K. 
On  this  appeal  the  question  is  involved  as  to  whether,  after  the  conveyance 
from  K.  to  appellant  had  been  set  aside  as  fraudulent  as  to  his  creditors  and 
the  debts  of  the  creditors  itaid  off  by  the  grantees,  the  title  to  the  land  re- 
Twted  to  the  grantor  or  remained  in  the  grantees.  Held— That  while  the 
deed  from  K.  to  appellant  was  void  as  to  his  existing  creditors  it  was  valid 
as  between  the  partie.s,  and  the  grantees  having  discharged  the  indebtedness 
for  which  the  conveyance  was  set  aside,  it  follows  that  the  title  remained  in 
them. 

John  W.  Rodman  and  R.  H.  Cooper  for  appellant. 

W.  S.  Piyor  and  D.  D.  Sublett  for  appellees. 

Appeal  from  MagofQn  Circuit  Court 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees,  who  are  the  children  and  heirs  at  law  of  Thomas  B.  Keeton, 
instituted  this  action  to  recover  of  appellant  certain  lands  described  in  the 
petition.  The  allegations  of  this  pleading  are  that  the  appellees  are  the 
owners  and  entitled  to  the  possession  of  a  tract  of  land  situated  in  Magoffin 
«ounty,  Kentucky,  on  the  waters  of  Lick  creek,  and  which  is  described  by 
metes  and  bounds,  containing  one  hundred  acres,  more  or  less;  that  the  ap- 
pellant holds  possession  of  the  land  without  right,  and  during  the  last  two 
je&rs  has  unlawfully  kept  appellees  out  of  possession. 

Appellant,  by  his  answer,  pleaded  that  on  the  20th  day  of  January.  1874, 
Thomas  B.  Keeton,  who  was  then  the  owner  of  the  land  in  question,  by  deed 
In  writing,  properly  executed,  acknowledged  and  delivered,  conveyed  it  to 
Elizabeth  Keeton  and  himself  jointly. 

In  their  reply  appellees  allege  that  after  the  deed  from  Thomas  B.  Keeton 
to  Elizabeth  Keeton  and  appellant  had  been  executed  and  delivered  certain 
<^itor8  of  Thomas  B.  Keeton  had  instituted  a  legal  proceeding  against 
him  and  the  grantees  in  the  deed  for  the  purpose  of  obtaining  a  decree 
vacating  it  as  fraudulent  as  to  them ;  that  pending  this  litigation  Thomas 
^-  Keeton  died  intestate,  and  the  action  was  revived  as  against  Elizabeth 
Keeton,  who  had  been  appointed  administratrix  of  his  estate;  that  there- 
after, by  decree,  the  court  vacated  and  annulled  the  conveyance  in  question 
*s  being  fraudulent  as  to  the  then  creditors  of  Thomas  B.  Keeton. 

To  this  appellant  rejoined  that  after  the  judgment  vacating  the  deed  in 
<inestion  he  and  his  mother,  who  were  the  grantees  thereunder,  had  paid 
^"  and  discharged  all  of  the  judgment  creditors  in  whose  interest  the  con- 
^^yanoe  had  been  set  aside.  The  affirmative  allegations  of  the  rejoinder 
^ere  controverted  of  record,  and  the  action  transferred  to  equity,  and  there 
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heard  with  the  case  of  Farish  Keeton,  &c.  v.  R.  L.  Eeeton,  and  hav- 
ing been  finally  submitted  to  the  court  for  trial,  it  was  adjudged,  amon^ 
other  things,  that  the  appellees  were  the  owners  and  entitled  to  the  posses- 
sion of  the  land  claimed,  and  described  by  them  in  their  petition,  from 
which  judgment  appellant  has  appealed  to  this  court.  The  transcript- 
brought  up  under  the  schedule  filed  by  appellant  in  the  court  below  con- 
tains only  the  pleadings  of  the  parties,  the  exhibits  filed  therewith,  and  the 
final  judgment  of  the  circuit  court,  and  it  presents  but  one  question  for  ad- 
judication, to  wit,  whether  after  the  conveyance  from  Thomas  B.  Keeton  to 
his  wife  and  stepson,  R.  L.  Keeton,  had  been  set  aside  as  fraudulent  as  to 
his  creditors,  and  the  debts  of  the  judgment  creditors  had  been  paid  oflf  and 
extinguished  by  the  grantees,  did  the  title  to  the  land  revert  to  the  grantor 
or  remain  in  the  grantees? 

In  the  case  of  Elmore  v.  Elmore,  29  Ky.  Law  Rep. ,  856,  this  court  said : 
"A  grantor  In  a  fraudulent  deed  can  not  plead  fraud  and  avoid  the  deed  so 
as  to  defeat  a  recovery  of  the  land.  This  doctrine  Is  settled  In  Bibb.  t. 
Bibb,  17  B.  Mon.,  392,  and  reaffimied  In  Jones'  Adm'r  v.  Jenkins,  88  Ky., 
891.  Where  the  fraudulent  contract  Is  executory  the  court  will  grant  no 
relief;  but  where  It  Is  executed  the  grantor  can  not  plead  his  own  fraud  to 
avoid  the  legal  consequences  of  his  fraudulent  act. '' 

In  the  case  of  Anderson's  Adm'r  v.  Meredith,  82  Ky.,  668,  the  general  rule 
regulating  questions  similar  to  the  one  under  discussion  Is  thus  stated : 
"The  general  rule  Is,  In  cases  of  executed  contracts,  where  both  parties  are 
guilty  of  actual  fi-aud,  a  court  of  equity  will  not  lend  Its  aid  to  either,  but 
leave  each  to  the  consequence  of  his  own  wrongdoing.  To  apply  this  rule 
the  parties  must  be  in  pari  delicto,  each  equally  guilty  of  fraudulent  Inten- 
tion and  fraudulent  acting,  with  equal  knowledge  and  equal  willingness. ' ' 

And  In  Marksbury  v.  Taylor,  10  Bush,  619,  It  Is  said:  "The  law,  both  in 
this  country  and  In  England,  now  undoubt<>dly  is,  in  general,  where  parties, 
are  equally  concerned  In  Illegal  agreements  or  transtictions,  whether  such 
agreements  or  transactions  be  mala  prohibltti  or  mala  In  se,  courts  of  equity, 
like  courts  of  law,  will  not  Interpose  to  grant  relief  to  either." 

In  the  case  of  Bibb  v.  Baker's  Adm'r,  17  B.  Mon.,  292,  it  was  held  that 
where  an  embarrassed  debtor  conveyed  land  and  pc»r.sonalty  to  a  grant-ee,  for 
the  purpose  of  defrauding  his  cretiltora,  and  afterwards  the  grantee  brought 
suit  against  the  grantor  to  recover  possession  of  property  conveyed,  it  was 
no  defense  to  the  action  that  the  deed  was  made  to  defraud  the  grant<3r's 
creditors.  In  the  opinion  it  is  said:  "We  have  been  referred  to  no  case 
which  decides  that  a  plaintiff  claiming  ])y  virtue  of  a  legal  title  to  recover 
property  conveyed  to  him  by  the  defendant  may  hv  defeiited  in  the  recoVf.»ry 
by  the  fact  that  the  conveyance  was  made  hy  the  defendant  in  fraud  of  his 
own  creditors."  To  the  same  effect  is  the  case  of  Jones'  Adm'r  v.  Jenkins,. 
83  Ky.,  391,  and  Brookover  v.  HurHt,  1  Metcalfe,  «M^5. 

The  deed  from  Thomas  B.  Keiton  to  his  wife  and  appellant,  while  void  as 
to  his  existinji  cnulirors,  was  valid  as  l)et\vtM*n  the  parties-',  and  the  grant4?es 
having  dischar^fd  the  indebtedness  for  which  the  eenvevance  was  st^t  aside. 
It  follows  that  the  title  ivinained  in  th(  ni.  Thomas  B.  Keeton  could  not 
himself  have  maintained  an  action  to  recover  the  property  from  his  gnintees, 
nor  could  he  have  resisted  their  action  against  him.     One  can  not  protect; 
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himself  from  the  consequences  of  his  acts  by  pleading  his  own  fraud;  hia. 
heirs  occupy  his  shoes  with  reference  to  the  transaction,  and  have  no  higher 
claims  than  those  which  their  ancestor  might  have  lawfully  asserted. 

Wherefore,  the  judgment  is  reversed,  with  instructions  to  dismiss  the  petl-. 
tioD. 


OLIVER  V.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  June  9,  1903— Not  to  be  reported. ) 

Damages— Res  judicata— Appellant  brought  this  action,  alleging  that  by 
reason  of  constructing  a  bridge  across  a  stream  the  water  was  diverted  from 
its  natural  course  and  caused  the  foundation  of  his  house  to  be  injured,  thus 
damaging  his  property,  for  which  he  sought  to  recover  damages.  In  its  an- 
swer appellee  alleged  that  in  an  action  formerly  instituted  by  appellant  he 
njoovered  damages  for  the  same  injury.  In  reply  appellant  alleged  that  the 
recoTery  was  only  for  damages  that  accrued  up  to  the  filing  of  said  suit,  and 
that  this  action  was  for  damages  that  accrued  since.  Held— That  this, 
action  belongs  to  that  class  of  cases  which  must  be  recovered  for  In  a  single 
action.    The  recovery  pleaded  was  a  bar  to  this  action. 

E.  T.  Bullock  for  appellant. 

Pirtle  &  Trabue,  J.  M.  Dickinson  and  M.  P.  Moss  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Dan  Oliver,  brought  this  action  against  the  appellee,  the. 
Illinois  Central  R.  R.  Co.,  for  damages  for  injuries  to  a  store  building  be- 
longing to  him  in  the  city  of  Clinton,  whieh  he  alleges  was  occasioned  by 
the  acts  of  the  defendant  in  placing  dirt  and  other  debris  in  the  bed  of  the 
town  branch,  when  constructing  their  roadbed,  so  as  to  divert  the  flow  of 
itg  waters  from  its  natural  channel  under  his  house,  and  which  resulted  in 
hashing  the  dirt  from  around  the  pillars  of  the  h(»8e,  thereby  causing  it  to 
swag  in  the  center,  and  threatening  its  ultimate  destruction.  The  defend- 
ant, for  answer  to  plaintiff's  petition,  denied  the  alleged  acts  of  negligence 
on  their  part,  and  aver  that  in  1901  it  became  necessary  for  them  to  construct 
*  new  track  on  their  right  of  way  across  the  town  branch  in  front  of  plain- 
tiff's property ;  and  that  in  doing  so  it  was  compelle<i  to  drive  some  addi- 
tional piling  in  the  bed  of  the  branch  to  support  the  trestle  upon  which  the 
new  track  was  to  be  built,  and  to  fill  the  trestle  with  dirt,  thereby  niising  a 
•lunjp  near  the  branch,  but  that  they  did  not  put  any  dirt  in  the  branch ; 
and  they  charge  that  what  they  did  was  necessary  in  the  construction  of  its 
new  track;  and  that  the  work  was  properly,  ctirefully  and  skillfully  done, 
•"^nd  was  permanent  in  its  nature.  In  the  second  piragraph  of  theiV  answer 
theyalU'ge  that  after  the  completion  of  this  permanent  addition  to  their 
"^hed  the  plaintiff,  on  the  nth  day  of  March,  1901,  institut<>d  a  suit  against 
them  for  damages  resulting  to  his  stoivhousc*  in  const'cjuence  theivof:  and 
tlJat  in  that  action  he  recovered  a  judgment  against  them  for  the  winie  acts 
^ow  sue^i  for,  and  rely  upon  the  judgment  in  that  action  hs  a  l>ar  to  the 
Pwjsecution  of  this' action.  The  plaintiff,  for  reply,  says  that  "it  is  true 
^^e  plalntiflf,  on  the  5th  day  of  March,  UK)1,  filed  a  suit  against  the  defend-. 
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ant  for  damages  to  his  house  and  lot  by  reason  of  the  putting  of  obstructions 
In  the  town  branch,  and  changed  the  natural  flow  of  the  water  In  the  toi^n 
branch,  causing  the  same  to  overflow  his  lot  and  run  under  and  wasli  out 
tdirt  from  around  the  pillars  of  his  storehouse,  etc.  And  in  said  action  re- 
tM>Yered  a  judgment  for  $135,  but  he  says  that  this  recovery  was  for  damages 
to  said  property  up  to  the  filing  of  that  action;  that  the  obstruction  of  the 
natural  flow  of  the  water  had  continued  ever  since  and  up  to  this  time ;  and 
that  the  damages  sued  for  in  this  action  have  accrued  since  the  filing  of  the 
suit  of  March  6,  1001,  and  that  additional  injury  to  the  property  had  accrued 
from  this  cause  since  the  trial  of  the  former  action. ' ' 

The  trial  court  sustained  a  demurrer  to  this  reply,  which  was  carried  back 
to  the  petition  and  dismissed,  and  plaintiff  has  appealed.  Ordinarily  in 
actions  for  injury  to  real  estate  the  plaintiff  can  only  recover  for  injury 
done  up  to  the  commencement  of  the  action ;  but  an  exception  to  this  rule 
obtains  in  that  class  of  cases  where  the  injuries  complained  of  are  continu- 
ing and  permanent  in  their  character,  and  necessarily  result  from  the 
proper  construction  of  the  bed  for  a  railway.  In  this  class  of  cases  the  In- 
jury must  be  recovered  in  a  single  action  against  the  railroad  company. 
(Elizabeth town,  Lexington  &  Big  Sandy  B.  B.  Co.  v.  Combs,  78  Ky.,  903; 
L.  &  N.  B.  B.  Co.  v.  Orr,  91  Ky.,  109;  Stickley  v.  C.  &  O.  R.  B.  Co.,  03 
Ky.,  838;  Tolle,  &c.  v.  Owensboro,  Falls  of  Bough  and  Green  Biver  R.  R. 
Co.,  23  Ky.  Law  Bep.,  864;  Bramlet  v.  L.  &  N.  B.  R.  Co.,  24  Ky.  Law  Rep., 
180;  Hay  v.  City  of  Lexington,  24  Ky.  Law  Bep.,  1495.) 

But  injuries  which  result  from  mere  negligence  in  the  construction  of  the 
roadbed  of  a  railroad,  or  which  are  temporary  in  their  nature,  or  which  may 
be  remedied  without  interference  with  the  prudent  operation  of  the  railroad, 
stand  upon  an  entirely  differen.t  footing.  In  this  class  of  oases  no  recovery 
can  be  had  for  prospective  injuries,  but  only  such  as  have  actually  occurred 
up  to  the  trial  of  the  action,  and  suit  may  be  maintained  as  often  as  there 
is  a  recurrence  of  the  Injury  thus  caused  until  their  final  removal.  In  the 
first  class  of  cases  the  ^njury  comes  within  the  meaning  of  section  248  of 
the  Constitution ;  but  in  the  latter  class  of  cases  the  claim  is  for  a  tort,  and 
is  in  its  nature  like  a  claim  for  personal  injuries.  In  the  City  of  Louisville 
V.  Colburn,  22  Ky.  Law  Bep.,  64;  Tolle  v.  Owensboro  and  Falls  of  Rough 
and  Green  Biver  B.  B.  Co. ,  supra,  and  Finley  v.  City  of  Williamsburg,  24 
Ky.  Law  Bep.,  1366,  the  principle  on  which  this  distinction  rests  is  fully 
discussed. 

Defendants  in  their  answer  allege  that  the  improvements  complained  of 
as  having  occasioned  the  injuries  to  plaintiff's  property  were  a  permanent 
part  of  their  rotuibed,  and  a  necessary  improvement  in  the  conduct  of  their 
business,  and  were  constructed  in  a  ctireful  and  prudent  manner.  These 
allegations  are  not  denied  by  reply,  and  the  injury  to  plaintiff's  property, 
therefore,  falls  among  that  class  of  cases  which  must  be  recovered  for  in  a 
-single  action.  We  are,  therefore,  of  the  opinion  that  the  lower  court  prop- 
erly sustained  a  demurrer  to  the  reply. 

Judgment  aflSnned. 
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GLADSTONE  BAPTIST  CHURCH,  &c.  v.  SCOTT,  S^o, 

(Filed  June  10,  1903— Not  to  be  reported. ) 

Bills  and  notes— Evidence — This  action  was  brought  by  appellee  as  as^. 
signee  of  a  note  of  $788.67  from  her  husband,  which  is  alleged  to  have  been 
execute  under  authority  of  a  resolution  of  the  church  for  back  salary  a& 
minister.  It  is  objected  that  appellee  does  not  hold  the  legal  title  to  th& 
note,  and  is  not,  therefore,  entitled  to  recover  thereon.  Held— That  the. 
assignment  to  her  vested  her  with  legal  title  to  the  note,  as  the  defense  in^ 
terposed  not  only  complains  of  fraud  on  the  part  of  the  minister  in  procure 
ing  the  signatures  of  the  trustees  to  the  note,  but  also  denies  the  adoption 
of  the  resolution  by  the  congregation,  or  that  the  church  was  owing  the  pas- 
tor any  sum  as  back  salary  or  otherwise,  it  was  competent  to  admit  evidence 
tending  to  prove  the  adoption  of  the  resolution  and  showing  the  steps  taken 
at  that  meeting  and  those  previously  held  by  the  church  members  in  regard 
to  the  settlement  of  the  indebtedness  to  the  pastor.  The  destruction  of  the 
record  could  not  affect  the  rights  of  the  pastor  to  collect  his  nof>e  as  it  could 
be  proven  by  parol.  The  instructions  given  being  proper  the  finding  of  the 
jury  will  not  be  disturbed,  and  appellant  was  not  entitled  to  a  peremptory 
instruction  as  there  was  some  evidence  to  uphold  the  contention  of  appellee^ 

W.  0.  Bradley  for  appellants. 

Kohn,  Baird  &  Spindle  and  S.  £.  Sloss  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division.  No,  3. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Parthenia  Scott,  claiming  to  be  the  owner  by  assignment  fron:> 
her  husband,  George  E.  Scott,  of  a  note  of  1788.57,  bearing  date  December- 
1, 1897,  due  two  years  after  date,  and  puri)orting  to  have  been  execnted  to 
him  by  the  appellant,  Gladstone  Baptist  Church,  through  Fred  Lewis  and 
others,  its  trustees,  instituted  suit  thereon  in  the  lower  court  against  th& 
makers,  and  upon  the  trial  in  that  court  recovered  a  verdict  and  judgment 
against  them  for  the  sum  named,  with  6  per  cent,  interest  from  December 
1, 18d9,  and  costs.  A  new  trial  was  refused  the  appellants,  and  they,  by  this 
Appeal,  seek  a  reversal  of  the  judgment  of  the  lower  court  upon  the  follow*^ 
iiig grounds:  First,  that  the  lower  court  erred  in  the  admission  of  evidence; 
BBoond,  in  giving 'and  refusing  instructions;  third,  that  the  verdict  was 
contrary  to  the  law  and  evidence ;  and,  fourth,  that  the  judgiuent  is  not  iix 
the  name  of  the  real  party  In  interest. 

It  is  averred  In  the  petition  that  the  note  in  controversy  was  executed  ta 
Qeorge  E.  Scott  for  services  rendered  by  him  as  pastor  of  the  appellant 
chtiroh;  that  the  church  '*in  regular  meeting  did  authorize  its  said  direct 
tors  (trustees)  to  execute  the  note  above  referred  to,  and  that  pursuant  to 
said  authority  said  note  was  executed  by  said  trustees. ' ' 

l^he  answer,  as  amended,  after  traversing  the  affirmative  averments  of  the 
petition,  alleges  that  the  execution  of  the  note  was  unauthorized  by  the 
church;  that  the  trustees  di^  not  meet  together  to  sign  the  note;  and  further,^ 
that  its  execution  was  proc\ired  by  covin,  fraud  and  misrepresentation,  in 
that  George  Scott  falsely  and  fraudulently  represented  that  its  execution  had 
^B  authorized  by  the  congregation,  when  such  was  not  true. 

The  reply  controverts  the  affirmative  pleas  contained  in  the  answer  aa 
'^niended,  and  in  addition  sets  out,  in  haic  verba,  a  resolution  adopted  by 
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the  congregation,  which  authorized  the  execution  of  the  note,  the  reflolutlon 
begin  as  follows:  '*  Moved  and  carried,  that  the  church  empower  and  cMlviae 
the  trustees  to  give  Bro.  Scott  the  church's  note  for  his  back  salary.'' 

Neither  in  the  petition  nor  reply  does  the  appellee  confine  the  authority  for 
the  execution  of  the  note  to  the  resolution  in  question,  though  it  Is  set  out 
in  full  by  the  reply,  which  also  avers  that  the  back  salary  referred  to  in  the 
resolution  was  evidenced  by  orders  given  Scott  by  the  church  upon  its  treas- 
urer, but  which  he  had  not  l3een  able  to  pay,  and  that  these  orders  "were 
taken  up  by  the  church  at  the  time  of  the  execution  of  the  note.  The  re- 
joinder of  appellants  by  specific  denials,  put  all  these  matters  in  issue,  and 
we  are  of  opinion,  therefore,  that  the  evidence  permitted  by  the  lower  court 
to  go  the  jury,  tending  to  prove  the  adoption  of  the  resolution  and  showing 
the  steps  taken  at  that  meeting,  and  those  previously  held  by  the  church 
members,  in  regard  to  the  settlement  of  the  church's  indebtedness  to  George 
K.  Scott,  was  competent,  for  the  defense  interposed  not  only  complains  of 
fraud  on  the  part  of  George  K.  Scott  in  procuring  the  signatures  of  the  trus- 
tees to  the  note,  but  also  denies  the  adoption  of  the  resolution  by  the  con- 
gregatiim  of  the  appellant  church,  or  that  the  church  was  owing  George  E. 
8cott  any  sum  as  back  salary,  or  otherwise. 

The  minute  book  of  the  church  was  tiot  produced  at  the  trial,  and  the 
resolution  in  question  being  in  George  E.  Scott's  possession,  and  being 
attacked  by  appellants  as  spiiriims,  the  only  method  of  identifying  it,  and 
of  establishing  its  authenticity,  was  by  the  introduction  of  the  parol  evi- 
dence, of  which  appellants  complain. 

George  E.  Scott  and  George  W'il.son,  clerk  of  the  church,  testified  that  the 
pages  containing  the  ivsolutiou  and  other  proccn  dings  looking  to  the  adjust- 
nient  of  Scott's  salary  were  by  authority  of  the  congregation,  and  at  the 
close  of  the  meeting  at  which  the  i-esolution  was  adopted,  removed  from  the 
minute  book  and  handed  to  him;  and  there  was  other  evidence  tending  to 
support  their  statements.  Upon  the  other  hand,  a  numl)er  of  witnesses  in- 
troduced l)y  appellants  contradicted  the.se  st<itements  of  Scott  and  Wilson, 
and  in  addition  testified  to  the  loss,  or  theft,  of  the  church  record  book,  and 
that  no  such  resolution  as  that  found  in  Scott's  poss«*ssion  was  ever  adopted 
by  the  congregation. 

The  instructions  given  by  the  court  told  the  jury,  in  substance,  that  if  they 
believed  from  the  evidence  that  at  a  reguUir  nuvting  of  the  Gladstone  Bap- 
tist Church  the  trustees  thereof  were  authorized  and  directed  by  the  church 
to  execute  the  note  sued  on,  they  should  find  for  the  appellee,  Parthenia 
Scott,  in  the  sum  of  1788.67,  with  inten»st  from  December  1,  1899.  But  if 
they  believed  from  the  evidence  that  the  trusttH»s  were  not  so  authorized  to 
execute  the  note  by  the  church  at  a  rt^gular  meeting  thereof,  they  should 
find  for  the  appellants.  We  think  the  instructions  fairly  and  pointedly  pre- 
sented the  law  applicable  to  the  case,  and  that  no  error  was  committed  by 
the  court  in  refusing  to  give  other  instructions.  If  the  evidence  introduced 
by  appellees  was  l)elieved  by  the  jury,  which  was  manifestly  the  case,  they 
by  their  verdict  found  that  the  resolution  authorizing  the  execution  of  the 
note  by  the  trustees  was  adopted  at  a  regular  meeting  of  the  congregation  of 
the  church  called  for  that  purpo.se,  and  that  it  was  then  and  there,  by  order 
of  the  congregation,  taken  from  the  minute  book  of  the  church  and  deliv- 
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€Tpd  to  George  E.  Scott.  If  it  was  Decessary  that  the  authority  to  the  trus- 
tees to  execute  the  note  should  have  been  in  writing,  or  made  a  matter  of 
iword,  which  it  is  not  necessary  to  decide,  these  requirements  were  literally 
complied  with  by  the  writing  and  entering  of  it  in  the  minute  book  of  the 
church  before  it  was  delivered  to  the  beneficiary.  The  subsequent  mutila- 
tion of  the  book,  by  removing  therefrom  the  resolution,  did  not  affect  the 
validity  of  the  resolution. 

We  do  not  feel  authorized  to  disturb  the  verdict  upon  the  ground  that  it 
was  contrary  to  the  evidence.  Under  the  practice  in  this  State,  if  there  is 
any  pTldence  that  tends  to  support  the  plaintiff's  cause  of  action,  the  case 
can  not  be  taken  from  the  jury.  There  was  such  evidence  in  this  case,  and 
while  that  of  the  appellants,  if  the  trial  had  taken  place  before  the  court 
without  the  Intervention  of  a  jury,  might  have  been  given  greater  weight 
than  that  intr*>duced  by  appellees,  it  was  the  peculiar  province  of  the  jury 
to  pass  upon  the  facts,  and  as  we  are  unable  to  say  that  their  verdict  is  un- 
<?upported  by  evidence,  it  must  l)e  allowed  to  stand.  We  are  likewise  unable 
to  sustain  appellants'  contention  that  the  judgment  is  not  in  the  name  of 
the  ppttl  party  in  interest.  The  note  in  controvfrrsy  appears  to  have  l)een 
legally  assigned  to  the  apiiellee,  Parthenia  Scott,  and  under  the  Kentucky 
Statutt»s  the  assignment  passed  to  her  the  title  t<^  the  note.  She  was,  there- 
fore, the  proper  person  to  institute  suit  for  its  collection.  The  amended 
petition  filed  at  the  beginning  of  the  trial  made  George  K.  Scott,  assignor  of 
the  note,  a  party  plaintiff,  and  confirmed  the  title  of  Parthenia  Scott  to  the 
note.  He  can  never  lx»  heard  to  set  up  future  claim  of  ownership  to  the 
note.  Upon  the  stfite  of  the  pleadings,  after  the  filing  of  the  amended  peti- 
tion, the  issue  made  by  the  appellants  as  to  the  ownership  of  the  note  was 
properly  eliminated  by  the  lower  court  because  no  longer  material;  nor  was 
there  any  error  in  rendering  judgment  in  behalf  of   the  assignee  of  the  note. 

The  judgment  of  the  lower  court  is,  therefore,  afiirmed. 


CHAMPION  ICE    MANUFACTURING  AND    COLD    STORAGE   CO.  v. 
AMERICAN  BONDING  AND  TRUST  CO. 

(Filed  June  10,  1<)08— Not  to  be  reported. ) 

1.  Surety— Instructions— Appellant  had  in  its  employ  \V. ,  as  its  book- 
keeper, and  appellee  executed  to  appellant  a  Iwnd  of  indemnity  in  consid- 
eration of  a  premium  paid.  By  the  terms  of  this  bond  appellee  agreed  to 
indemnify  appellant  for  one  year  from  any  '^loss  which  it  might  sustain  by 
pwwn  of  any  fraudulent  or  dishonest  act  upon  the  part  of  W.,  amounting 
to  larceny  op  embezzlement,  that  might  occur  wliile  he  continued  in  appel- 
lant's service  as  bookkeeper. "  W.,  while  in  appellant's  service,  wrongfully 
con?erted|SH.91  in  small  amounts  from  the  cash  drawer  or  collected  of  ap- 
pellant's customers,  l^esides  raising  five  checks  1100  each,  on  which  he  re- 
ceived the  money  and  appropriate<i  the  excess  raised  to  his  own  use.  In  this 
action  to  recover  of  appellee  as  surety  of  W.  on  wild  bond  the  amount  of 
Sftld  shortage  the  court  gave  the  jury  a  peremptory  instruction  to  find  for 
appellee  except  as  to  the  amount  of  194.91,  for  which  its  liability  was  ad- 
mitted. On  appeal,  Held— That  said  peremptory  instruction  was  improp* 
♦Tly  given  as  the  covenants  of  the  bond  clearly  cover  such  a  loss  as  was 
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sustained  by  appellant.  The  bond  was  a  printed  one,  prepared,  doubtless,  hy 
a  skilled  attorney  in  appellee's  employ.  The  contract  expressed  therein  is- 
but  a  form  of  insurance,  and  the  law  of  insurance  is  that  in  the  construction 
of  policies,  if  there  be  any  ambiguity  in  them,  it  must  be  construed  most 
strongly  against  the  insurance  company. 

9.  Liability  of  1)ank  for  payment  of  raised  check— Appellee  urges  as  a  de- 
fense that  the  bank  which  cashed  the  raised  check   alone  is  liable  to  appel- 
lant for  its  loss.    While  it  may  be  true  that  a  bank  must  know  the  signature 
of  a  depositor  who  draws  a  check  upon  it,  and  that  a  bank  in  paying  a  forgred 
or  altered  check  does  so  at  its  peril  and  at   its  own  loss,  but  the  facts  of  this 
case  present  an  exception  to  this  rule.    In  the  course  of  their  business  rela- 
tions with  the  appellant,  its  officers  and  agents,  the  bank  officers  must  be 
presumed  to  have  become  acquainted  with  their  handwriting  and  that  of 
W.,  and,  therefore,  any  change  of  the  amount  of  a  check  from  appellant  in 
the  handwriting  of  W.  would  have  excited  neither  alarm  nor  suspicion  in 
their  minds  as  such  alteration  or  change  would  have  been  within  the  ap- 
IMrent  scope  of  W. 'a  authority,  and  the  payment  by  the  l^ank  of  any  cheek 
altered  by  him  under  such  circumstances  would  not  impose  any  liability  on 
the  bank.    Even  though  the  1)ank  were  liable  to  appellant  for  the  amounts 
of  any  check  raised,  that  fact  would  not  exonerate  appellee  from  liability. 
Appellee's  liability  is  primary  and  direct.     Having  a  right  of  action  against 
the  defaulter,  W. ,  appellant  has  aLso  a  right  of  action  against  the  guarantor 
of  his  honesty. 

3.  Misrepresentations  of  employer  to  surety— Appellee  also  relies  on  the  de- 
fense that  it  is  relieved  from  liability  on  said  bond  by  reason  of  certain 
representations  made  by  appellant  to  it  relative  to  the  duties  of  W. ,  and  the 
amounts  of  money  that  would  likely  come  into  his  hands,  which  statements 
it  was  charged  amounted  to  a  warranty,  and  being  false  the  bond  was  void. 
Held— That  under  section  639,  Kentucky  Statutes,  said  stat^onents  were  not 
warranties,  and  by  the  terms  of  the  bond  itself  it  is  apparent  that  they  were 
n^ither  fraudulent  nor  material. 

J.  W.  Bryan  and  S.  D.  Rouse  for  appellant. 

Frank  M.  Tracey  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Champion  Ice  Manufacturing  and  Cold  SkoMge  Co.,  is  a 
corporation  doing  business  in  Covington,  Ky.    It  had  in  its  employ  a  book- 
keeper, Geo.  H.  Weitkarap  by  name,  of  whom  it  required  a  bond  of  in<iem- 
nity,  which  was  furnished  by  the  appellee,  American  Bonding  and  Trust 
Co.,  for  the  consideration  of  $12.50,  paid  it  in  cash.    By  the  terms  of  this 
bond  appellee  agreed  to  indemnify  appellant  for  one  year  from  any  **lo6S         I 
which  it  might  sustain  by  reason  of  any  fraudulent  or  dishonest  act  upon         I 
the  part  of  Weitkamp,  amounting  to  larceny  or  embezzlement,"  that  might         j 
occur  while  he  continued  in  appellant's  service  as  bookkeeper. 

It  appears  that  Weitkamp  while  in  appellant's  service  wrongfully  converted 
994.91  of  its  money,  and  in  addition  raised  five  of  its  checks,  each  $100  in 
amount,  which  he  caused  to  be  cashed  at  the  First  National  Bank  of  Cov- 
ington, and  appropriated  to  his  own  use  the  amounts  thus  fraudulently  real- 
ized. These  frauds  seem  to  have  been  committed  in  the  following  manner: 
The  weekly  pay  roll  of  the  appellant  company,  as  prepared  by  one  of  its 
officers,  was  furnished  Weitkamp  as  bookkeeper,  with  direction  to  make  out 
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tbe  cbecks  payable  to  himself  for  the  amounts  Indicated.    Upon  thus  filling 
out   the  checks  as  directed,  Weitkamp  handed  them  to  the  proper  ofQoer  of 
the  company,  who  signed  and  returned  them  to  him  to  take  to  the  bank  ta 
he  cashed.    Weitkamp  raised  five  of  these  checks  |iOU  in  amount  each,  had 
them  cashed,  and  retained  the  amounts  of  the  excess  over  and  above  the 
Sams    for  which  they  were  originally  and  truly  issued.    The  checks  thus 
fraudulently  raised  are  supposed  to  have  been  destroyed  by  Weitkamp ;  at 
any  rate  they,  have  not  been  found  or  produced  by  appellant.    The  aggre- 
gate  amount  realized  by  Weitkamp  from  the  fraudulent  alteration  of  the 
checks  was  f500,  and  the  additional  sum  of  $94.01  he  retained  out  of  moneys 
collected  by  him  as  bookkeeper  of  appellant,  or  took  from  its  money  drawer. 
Weitkamp,  upon  learning  that  his  speculations  were  about  .to  be  discovered 
hy  appellant,  fled  to  parts  unknown,  and  has  ever  since  remained  concealed 
and  unapprehended,  and  this  action  was  instituted  by  appellant  in  the  Ken- 
ton Circuit  Court  to  recover  of  appellee  on  the  bond  mentioned  the   sum  of 
$504.91  fraudulently  appi-opriated  by  Weitkamp  in  the  manner  stated. 

The  appellee  filed  answer  to  the  petition,  denying  any  liability  on  the 
hond  except  to  the  extent  of  $94.91,  made  up  of  small  amounts  taken  by 
Weitkamp  from  the  cash  drawer  or  collected  of  appellant's  customers,  which 
it  tendered  Ui  appellant,  and  in  addition  averred,  in  substance,  that  the  re- 
mainder of  the  sum  lost  to  appellant  is  not  covered  by  the  terms  of  the  bond, 
and  that  the  First  National  Bank,  which  cashed  the  checks  raised  by  Weit- 
kamp, is  the  sole  loser  by  his  fraud,  and  must  account  to  appellant  under 
the  laws  of  banking  for  the  amount  of  his  defalcation ;  and  further,  that  ap- 
pellee can  not  be  held  liable  on  the  lx)nd  given  for  Weitkamp  for  the  reason 
that  appellant,  in  order  to  procure  the  bond,  made  various  misrepresentations 
as  to  the  duties  and  responsibilities  to  be  imposed  upon  Weitkamp,  because 
of  which  alleged  misrepresentations  appellant  is  estopped  from  recovering 
on  the  bond. 

After  the  filing  of  the  reply,  which  controverted  the  affirmative  allegations 
of  the  answer,  the  case  went  to  trial,  and  upon  conclusion  of  appellant's 
testimony  the  lower  court,  upon  appellee's  motion,  gave  the  jury  a  peremp- 
tory Instruction  to  find  for  appellee,  which  they  accordingly  did.  Judgment 
was  thereupon  entered  dismissing  the  petition  and  allowing  appellee  its 
costs.  Thereafter  appellant  entered  motion  and  grounds  for  a  new  trial, 
which  was  refused.  Of  the  judgment  dismissing  its  petition  and  refusing 
the  new  trial  appellant  now  complains,  and  asks  a  reversal  at  the  hands  of 
this  court. 

The  appellee  company  is  engaged  in  the  business  of  furnishing  bonds  to 
secure  the  honesty  and  fidelity  of  fiduciaries  and  employes,  and  the  one  sued 
on  in  this  case  provides,  among  other  things,  that  appellee  "does  hereby 
agree  that  it  will,  within  three  months  after  receipt  of  proof,  satisfactory  to 
its  officers  and  subject  to  the  conditions  hereinafter  expressed,  reimburse  the 
employer  (appellant)  to  an  amount  not  in  excess  of  the  penalty  of  this  bond 
(18,500)  for  such  pecuniary  loss  as  the  employer  shall  have  sustained  of 
money,  securities,  or  other  personal  property  belonging  to  the  employer,  or 
for  which  the  employer  is  responsible,  by  any  act  of  fraud  or  dishonesty, 
amounting  to  larceny  or  embezzlement,  committed  by  the  employe  during 
the  continuance  of  this  bond,  in  the  performance  of  the  duties  of  Faid  office, 
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or  position,  or  such  other  position  as  he  may  be  subsequently  appointed  to, 
or  called  upon  to  fill  by  the  employer  in  said  service." 

The  bond  further  provided  that  in  case  of  discovery  of  default  or  loss  the 
appellant  should  give  immediate  notice  to  appellee,  etc.  There  can  be  no 
question  but  that  the  covenants  of  the  bond  cover  such  a  loss  as  was  sus- 
tained by  the  appellant.  Its  only  purpose  was  to  insure  against  loss  that 
might  result  to  appellant  from  the  fraud  or  dishonesty  of  Weitkamp,  amount- 
ing  to  larceny  or  embezzlement,  whether  the  loss  was  that  of  money,  securi- 
ties, or  other  personal  property  belonging  to  appellant,  or  for  which  it  might 
be  made  responsible,  and  the  indemnity  thus  afforded  by  the  bond  not  only 
applies  to  any  act  of  fraud  or  dishonesty  which  Weitkamp  may  have  com- 
mitted in  the  performance  of  his  duties  as  bookkeeper,  but  also  to  such  as 
he  may  have  committed  in  any  other  i3o.sition  in  appellaut^s  employment  to 
which  he  may  have  bt»en  appointed,  or  called  upon  to  fill.  It  is  not  ma- 
ttirial,  therefore,  whether  the  fraudulent  and  dishonest  acts  of  Weitkamp, 
which  caused  loss  to  appellant,  were*  committed  by  the  making  of  false  en- 
tries in  ics  books,  l)y  the  raising  of  its  checks,  or  by  abstracting  money  from 
its  money  drawer;  nor  is  it  material  whether  lie  was  at  the  time  acting  as 
lx)okkeeper,  or  in  some  other  capacity  in  appellant's  service;  in  either,  or 
in  any  of  these  events,  apx)ellee,  under  the  terms  of  the  bond,  would  be,  and 
is,  liable  for  the  loss  which  he  occasioned. 

There  can  be  no  doubt,  under  the  evidence  in  this  case,  but  that  Weitkamp 
was  authorized  by  appellant,  and  that  it  was  a  part  of  his  duty,  to  receive 
money  due  it  from  its  customers,  and  to  draw  money  from  the  bank  in  which 
appellant's  account  was  kept;  and  it  was  also  his  duty  to  account  to  appel- 
lant for  the  moneys  thus  received.  His  failui-e  to  do  so  was  dishonest  and 
fraudulent,  and  in  fact  constitut^nl  an  act  of  emb<*zzlement,  and  for  the  loss 
resulting  to  his  employer  thereby  appellee's  liability  is  fixed  by  the  terms 
of  the  bond. 

It  was  not  necessary,  in  order  to  fix  the  liability  of  api)ellee  upon  the  bond, 
that  appellant  should  produce,  in  support  of  any  claim  that  it  might  have 
arising  thereunder,  such  proof  as  would  convict  Weitkamp  of  the  crime  of 
1  irceny,  or  eml^zzlement,  as  defined  by  the  laws  of  Kentucky.  Such  a  nar- 
row construction  of  the  provisions  of  the  contract  is  not  required  by  the 
law,  and  was  never  contemplated  by  the  parties  to  it.  While  larceny  is  a 
common- law  crime,  yet  in  this  State  it  is  to  a  great  extent  statutory.  Em- 
bezzlement is  purely  a  st^itutory  crime,  but  the  terms  larceny  and  eml)ezzle- 
ment  in  the  bond  or  policy  sued  on  are  used  as  generic  terms  to  indicate 
the  dishonest  and  fraudulent  breach  of  any  duty,  or  obligation,  up<m  the 
part  of  an  employe  to  pay  over  to  his  employer,  or  account  to  him  for  any 
money,  securities  or  other  personal  property,  the  title  to  which  is  in  the  em- 
ployer, that  nuiy  in  any  manner  come  into  the  ix)ssession  of  the  employe. 

It  will  l3t^  observed  that  the  bond  in  this  case  is  a  printed  one,  prepared, 
doubtless,  by  a  skilled  attorney  in  appellee's  wnploy.  The  contract-  ex- 
pressed therein  is  but  a  form  of  insurance,  and  the  law  of  insurance  is  that, 
in  the  construction  of  policies,  if  there  he  any  ambiguity  in  them,  it  must 
be  construed  most  strongly  against  the  insunince  comi)any. 

In  American  Sun^ty  Co.  v.  Pauly,  170  U.  S.,  133,  Mr.  Justice  Harlan  ad- 
mirably states  this  rule  as  follows:    "If  looking  at  all   its  provisions,  the 
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\xaid  is  fairly  and  reasonably  susceptible  of  two  oonstractions,  one  favorable 
to  the  bank  and  the  other  favorable  to  the  surety  company,  the  former,  if 
^»Dsistent  with  the  objects  for  which  the  bond  was  given,  must  be  adopted, 
«Dd  this  for  the  reason  that  the  instrument  which  the  court  is  invited  to  in- 
terpret was  drawn  by  the  attorneys,  officers  or  agents  of  the  surety  company. 
This  is  a  well-established  rule  in  the  law  of  insurance.    <  First  National 
Bank  v.  Hartford  Fire  Insurance  Co.,  fl5  U.  S.,  678.)    *    *    *    As  said  by 
Lord  St.  Lffonards  in  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.,  488,  'it  (a  life 
policy)  is  of  course  prepared  by  the  company,  and  if,  therefore,  there  should 
be  any  ambiguity  in  it,  it  must  be  t*iken,  according  to  law,  most  strongly 
agaluRt  the  person  who  prepared  it. '    There  is  no  sound  reason  why  this  rule 
should  not  be  applied  in  this  case.     The  object  of  the  bond  in  suit  was  to 
lnd«imnify  or  insure  the  bank  against  loss  arising  from  any  act  of  fraud  or 
dishonesty  on  the  part  of  O'Brien  in  connection  with  his  duties  as  cashier, 
or  with  the  duties  to  which,  in  the  employer's  service,  he  might  be  subse- 
qu«*ntly  app<.>inteii ;  that  object  should  not  he  defeated  by  any  narrow  inter- 
pTviation  of  its  provisions,  nor  by  adopting  a  construction  favorable  to  the 
oumpany,  if  there   be  another  construction   equally  admissible   under  the 
t^nns  of  the  instrument,  executed  for  the  pmtection  of  the  bank." 

In  Fidelity  and  Casualty  Co.  v.  Gate  City  National  Bank,  88  L.  R.  A., 
S21.  a  bond  similar  to  the  one  under  consideration  was  executed  by  the 
Fidelity  and  Casualty  Co.  to  indemnify  the  bank  against  loss  by  reason  of 
the  fraud  or  dishonesty  of  one  I^ewis  Redwine,  in  connection  with  his  duties 
as  paying  teller,  **or  the  duties  to  which  in  the  employer's  service  he  may 
be  subsequently  assigned  by  the  employer."  After  the  execution  of  the 
bond  Redwine  was  made  assistant  cashier,  and  as  such  liecame  a  defaulter, 
causing  loss  to  the  bank  in  a  large  amount.  The  Supreme  Court  of  Georgia, 
in  diKUssing  the  liability  of  the  guanmty  company  on  the  lx)nd,  said:  "One 
of  the  questions  for  decision  is,  whether  or  not  the  comiiany  was  surety  for 
Mm  in  the  latter  capacity  (that  of  assistant  cashier).  In. view  of  the  com- 
prehensiveness of  the  alxjve  quoted  language,  it  would  Ije  difficult  to  hold  it 
was  not.  He  was  certainly  appointed  subsequent  to  the  execution  of  the 
bond  to  the  office  of  assistant  cashier;  as  such  had  duties  to  perform  in  hla 
employer's  service,  and  by  a  violation  of  those  duties  brought  loss  to  the 
master.  We  think  the  plain  language  of  the  contract  covers  the  precise  state 
t)f  facts  which  arose,  and  that  the  company  is  as  nmch  bound  to  answer  to 
thf  bank  for  Redwine's  dishonesty  in  the  latter  capacity  as  in  the  former.** 
Vnder  the  rule  announced  in  the  case  supra  it  is  manifest  that  though 
Veltljamp  in  the  application  made  by  appellant  to  appellee  for  the  bond  sued 
on  wa.s  designated  as  a  bookkeeper  in  its  service,  and  is  so  entitled  in  the 
bond  itself,  the  fact  that  he  was  entrusted  by  his  employer  with  the  duty  of 
snaking  out  checks  and  drawing  money  from  the  bank  thereon  did  not  re- 
lieTe  appellee  from  liability  on  the  bond,  as  at  most  the  additional  duty  was 
only  cuae  that  was  assigned  him  by  his  employer  subseciuent  to  the  execu- 
tion of  the  bond,  and  was  allowed  by  the  terms  of  the  bond  itself. 

We  are  not,  however,  prepared  to  concede  that  the  appellee  would  not  have 
Ijwn  liable  for  the  dishonesty  of  Weitkamp  in  causing  loss  to  his  employer, 
hy  raising  the  checks  and  appropriating  the  money  thereby  received  from 
the  bank,  even  in  the  absence  of  the  provision  of  the  bond  mentioned,  for 
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we  incline  to  the  opinion  that  the  duty  of  making  out  cheoks  and  proonrlag' 
money  of  the  bank  thereon  was  a  service  that  might  properly  and  natunlly 
have  been  entrusted  to  a  bookkeeper. 

It  is  contended  by  council  for  appellee  that  the  First  National  Bank  of 
Covington  is  liable  to  apx)ellant  for  the  sum  embezzled  by  Weitka-mp,  and 
that  it,  therefore,  has  no  cause  of  action  upon  the  bond  executed  by  appel- 
lee. We  do  not  so  understand  the  law.  It  is  true  that  the  relation  of  a  bank 
and  its  depositor  is  that  of  debtor  and  creditor,  and  it  is  likewise  true  that 
a  bank  must  know  the  signature  of  a  depositor  who  draws  a  check  upon  it. 
We  may,  for  the  purposes  of  this  case,  even  admit  the  rule  to  be  that  a  bank 
in  paying  a  forged  or  altered  check  does  so  at  its  peril,  and  at  its  own  loss, 
but  we  think  the  facts  of  this  case  present  an  exception  to  this  rule. 

It  was  known  to  the  bank's  oflScera  that  Weitkamp  'was  the  bookkeeper 
and  trusted  agent  of  appellant,  and  that  he  was  required  to  fill  up  and 
cash  its  checks,  though  without  authority  to  sign  them  in  his  own  name  or 
that  of  his  employer.  In  the  course  of  their  business  relations  with  the  ap- 
IwUant,  its  officers  and  agents,  the  bank  officers  must  be  presumetl  to  have 
become  acquainted  with  their  handwriting  and  that  of  Weitkauip,  and, 
therefore,  any  change  of  the  amount  of  a  check  from  appellant  appearing  in 
the  handwriting  of  Weitkamp  would  have  excited  neither  alarm  nor  sus* 
picion  in  their  minds,  as  such  alteration  or  change  would  have  been  within 
the  apparent  scope  of  Weitkamp's  authority,  and  the  payment  by  the  bank 
of  any  check  altered  by  him,  under  such  circumstances,  would  not  impose 
any  liability  on  the  bank  to  reimburse  appellant  for  the  amount  thereof.  It 
is  unnecessary,  therefore,  to  determine  what  the  liability  of  the  bank  to  ap- 
pellant would  have  been  under  other  circumstances.  But  even  though  the 
bank  were  liable  to  appellant  for  the  amount  the  checks  were  raised,  that  fact 
would  not,  in  our  opinion,  exonerate  appellee  from  liability.  The  purpose 
of  the  bond  was  to  furnish  indemnity  to  appellant  from  loss  resulting  from 
the  fraud  or  dishonesty  of  Weitkamp ;  the  position  of  appellee  was  not  only 
that  of  an  insurer,  but  in  some  sort  that  of  a  surety  as  well,  and  in  both 
these  capacities  Its  liability  is  primary  and  direct.  It  would  be  restricting 
the  law  of  both  insurance  and  suretyship  to  an  absurd  degree  to  say  that  ap- 
pellee can  not  l)e  held  liable,  until  after  appellant  having  exhausted  every 
other  remedy,  or  prosecuted  to  insolvency  any  others  who  might  be  liable, 
is  still  not  reimbursed.  In  other  words,  appellee's  liability  does  not  depend 
upon  whether  appellant  might  collect  the  stolen  t500  from  some  one  else. 
Having  a  right  of  action  against  the  defaulter,  Weitkamp,  appellant  haft 
also  a  right  of  action  against  the  guarantor  of  his  honesty. 

It  is  also  contended  for  appellee  that  as  appellant  in  answer  to  certain 
written  questions  propounded  to  it  by  appellee  before  the  execution  of  the 
bond  in  substance  represented  that  Weitkamp 's  position  in  its  servioe  would 
only  be  that  of  a  bookkeeper,  and  that  the  largest  amount  of  cash  likely  to 
be  in  the  custody  of  Weitkamp  as  its  bookkeeper  would  be  only  a  few  dollan 
in  the  cash  drawer,  or  for  daily  deposit,  that  this  representation  amountp  ta 
a  warranty,  and,  being  false,  had  the  effect  to  relieve  appellee  from  liability 
on  the  bond.  The  cause  of  action  declared  on  is  not,  in  our  opinion,  altected 
by  the  representation  in  question ;  it  was  not  a  warranty,  or  so  intended. 

Section  639,  Kentucky  Statutes,  provides  that  ''all  stateiXM^nts  or  descrip- 
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^ODs  In  an  application  for  a  policy  of  insurance  ghall  be  deemed  representao 
tlons  and  not  warmnties;  nor  Bhall  any  misrepresentations,  unless  material 
txr  fraudttl«»nt,  prevent  a  recovery  on  the  policy.  '* 

Viewed  in  the  light  of  this  statute,  and  of  the  well-known  rule  of  ele- 
mentaiy  law,  that  contracts  of  insurance  are  to  be  construed  more  favorably 
to  the  insured  than  the  insurer,  the  answers  contained  in  the  application 
were  not  warranties,  and  by  the  terms  of  the  bond  itself  it  is  apparent  that 
tiiey  were  neither  fraudulent  nor  material.  There  is  no  averment  in  the  an- 
swer that  the  bond  of  indemnity  would  not  have  been  executed  if  the  an- 
swers contained  in  the  application  had  shown  that  Weitkamp  would  have 
been  permitted  to  draw  money  from  the  bankb  on  checks  for  the  weekly  pay 
roll,  nor  does  the  answer  allege  that  appellee  was  in  any  way  misled  or  de- 
tieived  by  appellant's  answers  to  its  written  questions.  They  were,  indeed, 
mere  promissory  representations  which  in  the  language  of  Mr.  Joyce  on  In- 
suranoe  (paragraph  190),  are  to  be  treated  as  "mere  declarations  of  an  un- 
executed intention,  and  a  failure  to  comply  with  such  declarations  is  not 
fatal  to  a  recovery  upon  a  contract  not  Induced  by  it." 

Being  of  the  opinion  that  the  lower  court  erred  in  giving  the  peremptory 
iDStruccion,  as  well  as  in  the  matter  of  refusing  appellee  a  new  trial,  the 
judgment  is  reversed  and  cause  remanded,  with  directions  to  the  lower  court 
to  set  aside  the  verdict  and  judgment  and  grant  appellant  a  new  trial  not 

inconsistent  with  the  opinion  herein. 


LOGSDON  V.  HANI:Y,  &c. 

(Filed  June  10,  1903— Not  to  be  reported. ) 

Wills—Renunciation  by  widow— Homestead— S.,  by  his  will,  devised  to 
liis  widow  during  her  widowhood  100  acres  of  his  farm  of  about  160  acres, 
Tlie  whole  farm  was  not  worth  more  than  $1,000,  and  was  occupied  by  the 
testator,  his  wife  and  three  infant  children.  The  widow  did  not  attempt  to 
wnounoe  the  provisions  of  the  will  until  after  six  months  after  testator's 
death  and  the  proliate  of  the  will.  She  brought  this  action  to  have  the  entire 
^m  set  apart  to  her  as  a  homestead.  Held— That  she  is  precluded  from 
aiming  homestead  by  her  failure  to  renounce  the  provisions  of  the  will, 
The  rights  of  the  infant  children  to  claim  homestead  in  the  entire  tract  ia 
»>t  decided. 

S.  M.  Payton  for  appellant. 

li.  A.  Faurest  and  J.  D.  Irwin  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  the  widow  of  John  Sllnker.  He,  by  his  will,  devised  to 
her  an  estate  during  her  widowhood  in  100  acres  of  his  farm  of  about  160 
acres,  and  bequeathed  her  some  few  articles  of  personalty  besides.  The 
^hole  farm  of  160  acres  was  not  worth  exceeding  $1,000,  and  was  occupied 
by  testator  and  his  family,  including  appellant  and  their  three  infant  chil- 
^n,  as  a  homestead  at  the  time  of  the  testator's  death,  and  has  been  so 
^wmpled  by  the  widow  and  infant  children  since.  The  widow  did  not 
sttempt  to  renounce  the  provisions  of  the  will   till  about  sixteen  months 
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after  testator's  death.  The  remaining  sixty-odd  acres  of  the  farm  were  dli^ 
posed  of  by  the  will  to  certain  of  the  testator's  adult  children. 

This  suit  is  by  the  widow  against  the  executor  and  the  devisees,  to  ]mit» 
■et  apart  to  her  and  the  infant  children  the  whole  of  the  160  acres  as  a  home* 
•tead,  under  section  1700,  Kentucky  Statutes,  as  well  as  to  have  the  personal 
property  devised  (about  |800  worth)  also  set  apart  to  her  and  the  infant  chU« 
dren,  under  section  1408,  subsection  6.  Kentucky  Statutes. 

It  is  well  settled  in  this  State  that  a  widow  who  is  given  anything  by  her 
husband's  will  must  renounce  it  within  one  year  from  it«  probate  unlMi 
the  time  should  be  extended  by  the  chancellor  for  proper  reasons  shown. 
(Smithers  v.  Smithers,  9  Bush,  270),  or  she  will  be  deemed  to  have  aooepfted 
its  provisions.  (Section  1404,  Kentucky  Statutes;  Smith  v.  Bone,  7  Buih, 
867;  Chenault  v.  Scott,  88  Ky.  Law  Bep.,  1974. )  Where  she  has  aooepted  lU 
provisions  she  can  not  thereafter  renounce  it  and  claim  her  dotal  and  dis- 
tributive share  of  the  estate.  (Hazelit  v.  Farthing,  94  Ky.,  432;  Schnable  r. 
Sohnable,  22  Ky.  Law  Bep.,  284;  Kiesewetter  v.  Kress,  34  Ky.  Law  Bep., 
1889. )  The  last  case  on  this  subject,  Bayes  v.  Howes,  84  Ky.  Law  Beit.,  88S, 
■eems  to  be  decisive  of  the  one  at  bar. 

In  this  case  the  widow  pleads  that  she  was  Illiterate  and  ignorant  of  the 
law  and  of  her  rights;  that  she  did  not  know  that  by  failing  to  renounce 
her  husband's  will  within  a  year  of  its  probate  she  was  thereby  accepting  it 
and  electing  to  take  under  it;  that  the  provisions  made  for  her  and  the  in- 
fant by  the  will  was  less  than  she  was  entitled  to  under  the  staAate,  and 
that  the  whole  of  her  husband's  estate  was  less  than  under  the  statutes  she, 
as  widow,  and  her  three  infants  would  have  been  entitled  to  have  set  apart 
to  them  during  her  life  and  their  minority. 

The  maxim,  "ignorance  of  the  law  excuses  no  one,"  has  not  been  applied 
In  this  State  with  the  rigor  that  it  has  been  elsewhere.  For  example,  w» 
hold  that  where  one  pays  money  under  a  mistake  as  to  his  legal  liability 
therefor,  *' which  in  law,  honor  or  conscience  ought  not  to  be  retained,  it 
ought  to  be  recovered  bivck."  (Bay  v.  Bank  of  Ky.,  8  B.  Mon.,  618;  City  of 
Louisville  V.  Ztinone,  1  Met.,  153;  Underwood  v.  Brockham,  4  Dana,  909; 
City  of  Newport  v.  Bingo,  87  Ky. ,  636. )  But  we  have  never  carried  this 
liberalized  doctrine  further  than  that.  This  court  has  never  held  that  one's 
nonaction,  through  ignorance  of  the  law,  could  extend  or  enlarge  his  legal 
rights.  Such  a  practice  would  be  not  alone  to  put  a  premium  upon  igno- 
rance, but  would  he  an  inducement  to  perjury,  us  well  as  would  unsettle 
and  render  insecure  titles  which  the  sttitute  had  aimed  to  fix,  as  of  a  definite 
period  and  by  not  uncertain  evidence. 

The  widow's  interest  in  the  personal  estate  of  her  deceased  husband  de- 
pends on  the  fact  of  his  intestacy.  (Section  1408,  Kentucky  Statutes.)  Of 
course,  if  she  had  renounced  his  will  within  the  time  prescribed  by  law  he 
would  have  died  intestate  as  to  all  of  his  estiite  so  far  as  she  was  concerned. 
The  rights  of  the  infant  children  in  the  estate  are  not  Involved  in  this  ap- 
peal, and  consequently  are  not  passed  upon. 

The  judgment  of  the  circuit  court  dismissing  the  widow's  petition  is 
affirmed. 

Whole  court  sitting. 
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WARDEN,  &c.  V.  TBOUTMAN,  &c. 

(Filed  June  10,  1003— Not  to  be  reported. ) 

Fraudulent  con veyancses— Judicial  sales— Kxeoution— Equity  of  redemption 
—I.  and  his  wife  conveyed  to  their  daughter,  the  appellant,  a  tract  of  land, 
containing  85  acres,  for  the  recited  consideration  of  $1,200.  Afterwards  cred- 
itors of  grantor  instituted  an  action  against  the  grantor  and  grantees,  and 
had  it  adjudged  that  said  conveyance  was  fraudulent  and  void.  A  home- 
stead was  set  apart  to  I. ,  containing  40  acres,  and  the  remainder  was  sold 
for  f681,  and  appellees  became  the  purchasers.  Afterwards  other  creditors 
obtained  a  judgment  and  execution  against  I. ,  which  was  levied  upon  the 
equity  of  redemption  in  said  land  and  appellees  became  the  purchasers  at 
the  sale.  Within  twelve  months  from  the  first  sale  appellant  attempted  to 
redeem  the  land  by  paying  to  the  circuit  court  clerk  the  amount  of  said  pur- 
chase money  and  interest.  Appellees  filed  the  transcript  of  the  proceedings, 
in  which  execution  was  issued  in  the  original  action,  and  claimed  to  be  the 
owners  of  said  lapd,  and  moved  for  a  writ  of  possession  for  the  land.  Ap- 
pellant objected  to  the  relief  sought  on  the  ground  that  she  had  no  notice  of 
the  motion.  Held— That  as  appellant  was  a  party  to  the  action  no  notice  to 
her  of  the  motion  was  necessary.  The  other  question  involved  in  this  action 
is  whether  appellees  are  entitled  to  the  conveyance  and  writ  of  possession. 
Held— That  appellant  was  not  the  "defendant  in  the  execution"  within  the 
meaning  of  sections  2364  and  2866,  Kentucky  Statutes,  who  was  entitled  to 
redeem  the  property.  I.  was  the  party  who  was  entitled  to  redeem.  Even 
if  appellant  had  the  right  under  her  fraudulent  deed  to  redeem  this  land  it 
was  necessary  for  her  to  redeem  from  appellees  by  paying  the  amount  of 
both  of  their  purchases  and  the  interest  fixed  by  statute.  Appellants  are 
entitled  to  conveyance  of  said  land  and  a  writ  of  possession  for  same. 

Little  &  Slack  for  appellants. 

Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1896  W.  H.  Iglehart  and  wife  conveyed  to  their  daughter,  Josie 
Warden,  a  tract  of  land  containing  85  acres,  lying  in  Daviess  county,  Ken- 
tucky, for  the  recited  consideration  of  11,200.  Leona  Tichenor  and  others, 
creditors  of  W.  H.  Iglehart,  brought  suit  in  the  Daviess  Circuit  Court  to  set 
aside  this  conveyance  on  the  ground  that  it  was  without  consideration, 
fraudulent  and  void.  Issues  in  the  ca.se  were  formed,  and  in  the  year  1900 
the  Daviess  Circuit  Court  adjudged  that  the  conveyance  was  actually  fraud- 
ulent, void  and  without  a  valuable  consideration.  The  case  was  appealed  to 
this  court  and  on  October  24,  1901,  was  affirmed.  On  the  return  of  the  case 
to  the  lower  court,  a  homestead  was  set  apart  to  W.  H.  Iglehart  and  wife, 
containing  40  acres,  the  same  being  valued  at  $1,000  The  balance  of  the 
tract,  45  acres,  was  sold  by  the  master  commissioner  for  the  price  of  1631, 
being  the  amount  of  the  debts  of  I^ona  Tichenor  and  others,  the  creditors 
of  Iglehart,  who  were  parties  to  that  action.  At  that  sale  the  appellees,  J. 
P.  Troutman,  &c.,  became  the  purchasers  and  executed  bond  therefor,  and 
the  sale  was  reported  to  the  court  by  the  commissioner  and  afterwards  con- 
firmed. 

This  45  acres  of  land  was  appraised  before  the  sale  and  valued  at  1 1,067. 
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As  will  be  seen,  the  land  at  that  sale  did  not  bring  two-tbirds  of  its  ap- 
praised value,  which  left  an  equity  of  redemption  in  this  land.  Prior  to 
this  sale  another  creditor  of  Iglehart,  to  wit,  the  Keystone  Manufacturing 
Go. ,  had  brought  suit  against  him  in  the  Daviess  Quarterly  Court,  in  which 
action  a  judgment  was  rendered  against  him  fort200,  with  interest.  An  exe- 
cution was  issued  thereon  and  returned  "no  property  found.*'  A  transcript 
of  the  proceedings  in  the  case  was  taken  and  recorded  in  the  office  of  the 
circuit  court  clerk  and  an  execution  issued  on  this  judgment  from  that  office 
and  placed  in  the  hands  of  the  sheriff,  and  was  by  him  levied  upon  the  equity 
of  redemption  of  the  defendant  in  the  execution  in  the  land  above  described. 
It  was  advertised  and  sold  by  the  sheriff,  and  these  appellees  became  the  pur- 
chasers thereof  at  the  price  of  1200. 

Before  the  expiration  of  twelve  months  from  the  date  of  the  first  sale  the 
appellant,  Josie  Warden,  claiming  that  she  had  the  right  to  redeem  the  land 
from  the  first  sale,  tendered  to  appellees,  the  purchasers,  1584.66,  the  purchase 
price  with  the  Interest  fixed  by  the  statute,  and  demanded  a  receipt  therefor, 
which  money  they  refused  to  accept.  She  then  went  to  the  circuit  clerk's 
office  and  made  the  necessary  affidavit  of  such  tie^nder,  and  deposited  the 
money  with  the  clerk  and  took  hia  receipt,  as  required  by  statute.  On  the 
21st  day  of  February,  1009,  the  appellees  filed  in  the  Daviess  Circuit  Court 
a  duly  certified  copy  of  the  proceedings  and  execution  in  the  case  of  the 
Keystone  Manufacturing  Co.  v.  Iglehart,  in  the  action  of  Tichenor,  &c.  v. 
Iglehart  and  the  appellants,  as  evidence  that  they  were  the  owners  of  the 
equity  of  redemption  in  this  land.  The  appellees  then  moved  the  court  for  a 
deed  in  conformity  with  their  purchase  at  the  commissioner's  sale,  and  asked 
that  a  writ  of  possession  be  awarded  them  for  the  land.  The  appellant, 
Josie  Warden,  by  counsel,  objected  to  the  motion,  first,  because  no  notice 
was  given  to  her  of  such  intended  action;  second,  because  J.  P.  and  E. 
Troutman  (appellees),  were  not  entitled  to  a  conveyance  or  writ  of  possession. 

She  at  the  same  time  filed  what  she  called  a  response,  in  which  she  undertook 
to  set  up  t\  defense  to  the  proceedings  of  appellees,  and,  in  substance,  alleged 
that  the  Troutmans  did  not  purchase  the  equity  of  redemption ;  that  Iglehart 
did  not  own  the  equity  of  redemption,  but  if  they  did  purchase  the  same  they 
had  never  redeemed  the  land.  Then  she  undertook  to  repeat  her  plea  that 
she  had  prior  thereto  filed  in  the  same  action,  as  against  the  claim  of  Leona 
Tichenor  and  others,  and  then  set  forth  her  effort  to  redeem  the  land,  as 
her«tiifon^  explained,  and  asked  that  the  court  compel  appell€»es  to  accept 
the  money  deposited  by  her  with  the  circuit  court  clerk,  and  that  she  be  ad- 
judged the  owner  of  the  land.  We  deem  it  unnecessary  to  discuss  the  ques- 
tion of  want  of  notice  to  her  of  appellees'  motion  as  she  was  a  party  to  that 
aeti(m,  and  filed  a  pleading  going  to  the  merits,  and  did  not  ask  the  court  for 
time  U)  make  further  prepamtion  in  defense  of  wime. 

We  will  now  discuss  the  only  other  question  necessary  to  lie  considered, 
and  that  is  whether  the  appellees  were  entitled  to  the  conveyance  and  writ 
of  possession.  Appellant  claims  that  the  equity  of  redemption  and  right 
to  redeem  was  in  her,  and  that  she  did  redeem  hj  the  deposit  with  the  circuit 
court  clerk  as  requiivd  by  stJitute  in  such  cases.  Section  2364  and  2365 of  the 
Kentucky  Statutes  gives  the  right  of  nnlemption  to  the  "defendant  and  his 
representatives"  and  to  the  "defendant  in  the  execution."    These  expres- 
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(dons  in  the  statutes  evidently  refer  to  defendants,  who  have  been  adjudged 
to  pay  money  and  their  land  sold  in  satisfaction,  or  in  part  satisfaction, 
therraf .  and  do  not  refer  to  fraudulent  vendees. 

In  the  case  of  Scott's  Ex'or  v.  Scott,  86  Ky.,  992,  a  case  similar  to  this,  the 
-court,  in  discussing  the  rights  of  a  creditor,  in  a  case  of  a  fraudulent  con- 
veyance by  his  debtor,  used  this  language:  "He  (referring  to  such  creditor) 
has  a  right  to  treat  it  (the  fraudulent  conveyance)  as  a  nullity.  This  is  so  be- 
cause the  law  reimrds  the  title  as  still  in  the  debtor,  and  will  not  consider  it 
as  having  passed  from  him  by  means  of  a  fraud.  *  *  *  As  against  the 
fraudulent  transferee,  however,  the  creditor  may  seize  the  property  as  that  of 
the  fraudulent  debtor;  and  the  title  that  may  be  thus  acquired  is  not  a  mere 
♦equity  or  right  to  control  the  legal  title,  and  have  the  fraudulent  sale 
vacated  by  appropriate  proceeding,  but  it  is  the  legal  title  itself  against 
'n^hich  the  fraudulent  transfer  is  no  transfer  at  all.  The  legal  title  remains 
In  the  debtor,  as  to  his  cre<Utor,  notwithstanding  the  fraudulent  transfer, 
and  the  possession  of  the  fraudulent  transferee  may  properly  be  regarded  as 
that  of  the  debtor.*' 

In  the  same  book,  in  the  case  of  Yankey  v.  Sweeney,  page  62,  the  court 
said:  "Because  the  conveyance  to  Mrs.  Montgomery,  being  without  any 
valuable  consideration,  was  void  as  to  the  then  existing  liabilities  of 
Swtvney,  that  is,  the  deed  of  conveyance  passed  to  Mrs.  Montgomery  no 
title  whatever  to  the  land  as  against  the  then  existing  liabilities  of  Sweeney. 
As  against  those  liabilities  the  land  wrs  the  property  of  Sweeney,  and  sub- 
j«t  to  them  as  though  no  conveyance  had  been  made  and  might  have  been 
It^ied  on  and  sold  to  satisfy  them,  notwithstanding  the  conveyance,  and 
without  reference  to  it.  ''  *  ♦  As  to  that  debt,  Mrs.  Montgomery  was  a 
nieiv  volunteer,  and  had  no  right  or  etjuity  in  the  land  that  could  be  vio- 
laUfd  by  subjecting  it  to  its  payment. " 

It  appears  from  the  record  that  the  debt  of  the  Keystone  Manufacturing 
€o.  a8  well  as  the  debts  of  Leona  Tichenor  and  others  were  all  created  prior 
to.  and  were  debts  owing  by,  W.  H.  Iglehart  at  the  time  he  made  the  fraudu- 
l^m  conveyance  to  his  daughter,  the  appellant.  This  being  so,  as  to  those 
debts  the  land  was  the  property  of  Iglehart,  and  the  appellant  is  to  be  re- 
frarded  as  a  mere  volunteer,  and  had  no  right  or  equity  in  the  land  against 
th«5e  debts. 

After  the  sale  of  the  equity  of  redemption,  by  virtue  of  the  exoeptlon  of  the 
Keystone  Manufacturing  Co.  and  the  purchase  thereof  by  appellees,  even  if 
appellant  had  the  right  under  her  fraudulent  deed  to  redeem  this  land,  it 
Was  niHKSsary  for  her  to  redeem  from  appellees  by  paying  the  amount  of 
^>th  of  their  purchases  and  the  interest  fixed  by  statute.  Under  these  au- 
thorities we  are  of  the  opinion  that  the  lower  court  was  right  in  adjudging 
the  appellees  entitled  to  the  deed  and  writ  of  possession,  and  the  api^ellees 
having  purchased  at  the  wile  became  parties  to  the  motion  in  so  far  as  it 
'wa.s  necessary  to  obtain  their  rights  and  to  be  proceeded  against  as  pur- 
<*hafierH  of  the  land,  and  by  this  proctn^tling  they  adopted  the  proper  mode  for 
rvlief. 

Perceiving  no  error  prejudicial  to  the  rights  of  appellant  the  judgment  of 
the  lower  court  Is,  therefore,  affirmed. 


J 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HABBOD. 

(Filed  June  10,  1908.) 

Bailroada—Negligenoe— Instructions— Appellee  was  injured  by  the  handle 
of  a  derrick  striking  him  while  he  was  unloading  a  hogshead  of  tobacco  at 
a  depot  on  appellant's  road,  and  this  action  was  brought  to  recover  damagM  1 
for  said  injuries,  caused,  as  alleged,  by  the  negligence  of  appellant  in  not  keep- 
ing said  derrick  in  proper  order  for  use  of  shippers.  A  plea  of  contributnir 
negligence  was  relied  on  for  the  defense,  and  a  verdict  for  $1,000  daniagt« 
resulted  for  plaintiff.  On  appeal  appellant  urges  as  error  the  failure  of  tbf 
court  to  give  an  instruction  on  contributory  negligence,  as  appellant  offers 
such  an  instruction,  which  was  refused.  Held— That  the  instruction  on  con- 
tributory negligence,  as  offered ,  was  defective,  but  the  court  should  havr 
given  a  proper  instruction  presenting  this  defense,  as  there  was  evidemv 
tending  to  support  it.  The  rule  is  that  where  a  party  in  a  civil  case  fails  to 
offer  an  instruction  upon  a  point  of  law  involved  in  the  case  it  is  not  error  in 
the  court  to  fail  to  instruct  on  that  point;  but  if  a  party  offers  an  Instruction 
upon  some  point  of  law  involved  which  is  refused  by  the  court,  because  of 
defect  in  form  or  substance,  then  it  is  the  duty  of  the  court  to  prepare,  or 
have  prepared,  and  give  a  proper  instruction  on  that  point. 

Ira  Julian  and  Edward  W.  Hines  for  appellant. 

J.  A.  Scott  and  W.  C.  Marshal]  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  filed  this  action  in  the  Franklin  Circuit  Court,  among  other 
things,  alleging,  in  substance,  that  while  he  was  engaged  in  delivering  & 
load  of  tobacco  to  the  appellant,  a  common  carrier  for  hire,  at  its  depot  in 
Frankfort,  Ky. ,  and  while  lifting  the  hogshead  from  the  wagon  by  mean* 
of  a  derrick  he  was  struck  upon  the  face  and  chin  with  the  handle  theivi)f. 
which  cut  through  his  lower  lip  and  chin,  knocked  out  several  of  his  t«vtb. 
cut  his  tongue,  greatly  disfiguring  him,  destroying  his  speech,  and  other- 
wise permanently  injuring  him,  and  that  his  injuries  were  the  result  of  the 
defective,  unsafe  and  dangerous  condition  of  the  derrick,  which  was  known 
to  appellant,  or  could  have  been  known  to  it  by  the  exercise  of  ordinarr 
care,  in  time  to  have  prevented  the  injury,  but  was  unknown  to  appellw. 
and  could  not  have  been  known  to  him  by  the  exercise  of  ordinary  care. 

The  appellant  by  its  answer  traversed  the  allegations  of  the  petition,  and 
alleged  that  appellee's  Injuries  were  received  as  the  result  of  his  own  con- 
tributory negligence.  This  affirmative  mattt^r  was  traversed  by  the  appel- 
lee. A  trial  was  had,  which  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  the  sum  of  $1,000.  The  appellant's  motion  for  a  new  trial  was 
overruled  by  the  coiirt,  and  the  case  is  here  on  appeal.  The  only  g^ound^ 
urged  for  a  reversal  are  alleged  erroneous  instructions  given  Ly  the  court, 
and  the  failure  by  the  court  to  give  the  instruction  offered  by  It  on  contrib- 
utory negligence.  Tlie  appellant  contends  that  the  instructions  given  hy 
the  court  might  well  have  Txvn  construed  by  the  jury  as  assuming  that  ap- 
pellant had  negligently  permitted  the  derrick  to  l>e  and  remain  out  of  re- 
pair. Even  if  the  contention  of  appellant  is  correct,  it  was  not  an  ermr 
prejudicial  to  the  appellont  f (  r  the  reason  that  the  evidence  both  for  appel- 
lant and  for  appellee  showed  that  the  derrick  was  out  of  repair  and  defective 
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mt  the  time  of  the  injury,  and  had^been  in  such  condition  for  a  long  period 
of  time  prior  thereto. 

The  evidence  of  appellee  was  that  he  was  using  the  derrick  in  unloading 
his  hogshead  of  tobacco,  at  the  tin^e  of  his  injury,  in  a  careful  and  prudent 
manner;  that  by  means  of  the  derrick  he  had  raised  the  hogshead  from  the 
wagon,  had  turned  it  preparatory  to  lowering  it  to  appellant's  platform,  and 
commenced  lowering  it.  The  chain,  or  something  about  it,  caught  for  an  in- 
stant, and  then  suddenly  gave  way,  and  the  hogshead  went  down  with  such 
force  as  to  jerk  the  handle  out  of  his  hand  and  hit  him  in  the  face  and  in- 
jure him,  as  stated.  The  appellant  introduced  one  or  more  witnesses,  who 
stated  that  some  time  after  the  appellee's  injuries  were  received  the  appel- 
lee, in  relating  bow  he  received  his  injuries,  stated  that  he  was  lowering  the 
hogshead,  and  he  thought  it  had  reached  the  platform  when  it  had  not,  and 
he  turned  the  handle  loose,  and  then  it  hit  him  in  the  face. 

The  appellee  denied  this,  and  said  he  did  not  make  such  statements,  nor 
did  he  receive  his  injuries  under  such  circumstances.  The  court  did  not 
give  any  instruction  on  contributory  negligence  on  the  part  of  appellee. 
The  appellant  offered  one,  which  the  court  properly  refused,  because,  aa 
drawn,  it  did  not  contain  the  law  of  contributory  negligence.  The  court 
should,  however,  have  given  an  instruction  on  contributory  negligence, 
and,  under  the  evidence,  it  was  error  prejudicial  to  the  appellant  in  failing 
to  do  so. 

That  part  of  section  817  of  the  Code  which  is  applicable  to  the  question 
before  us  reads  as  follows:  *' Either  party  may  ask  written  instructions  to 
the  jury  on  points  of  law,  which  shall  be  given  or  refused  by  the  court  before 
the  commencement  of  the  argument  to  the  jury. " 

It  appears  from  this  record  that  the  court,  on  its  own  motion,  gave  such 
Instructions  as  were  given  to  the  jury.  According  to  the  opinion  of  this 
court  in  the  case  of  Clark  v.  Baker,  7  J.  J.  M..  197  (giving  it  a  strict  con- 
struction), the  lower  court  did  not  err  in  failing  to  give  an  instruction  on 
contributory  negligence  after  It  had  refused  the  improper  one  offered  by  ap- 
pellant. But  it  appears  from  later  decisions  of  this  court  that  the  opinion  in 
the  case  supra  has  been  to  some  extent  modified.  (The  case  of  Swope  v. 
Schaffer,  9  Ky.  Law  Rep.,  161.)  In  that  case  counsel  for  appellants  con- 
tended as  the  lower  court  assumed  the  province  of  instructing  the  jury 
unasked,  it  should  have  given  the  whole  law  of  the  case  suited  to  every  state 
of  fact  upon  which  the  jury  might  have  properly  found  a  verdict  for  either 
party.  The  court,  in  discussing  this  question,  said:  '*Thls  rule  has  never 
been  applied  to  the  trial  of  civil  cases  to  the  extent  stateil  by  counsel.  For 
though  the  court  may,  in  such  case,  instruct  the  jury  without  being  moved 
so  to  do,  it  is  not  bound  to  instruct.  (Clark  v.  Baker,  7  J.  J.  M.,  197.) 
Nevertheless  it  seems  to  us  that  if  the  court  does,  on  its  own  motion,  in- 
struct in  a  civil  case,  it  should  not  direct  the  jury  unconditionally  to  find 
against  a  party  upon  a  given  hypothesis,  when  there  may  be  another  alike 
supported  by  the  evidence,  but  withheld  from  the  consideration  of  the  jury,. 
upon  which  they  might  find  in  favor  of  such  party." 

The  rule  upon  this  question  now  is  that  where  a  party  in  a  civil  case  falls  to 
offer  an  instruction  upon  a  point  of  law  involved  in  the  c^ise,  It  Is  not  error 
in  the  eourt  to  fall  to  Instruct  on  that  point;  but  If  a  ptirty  offers  an  in- 
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structlon  upon  some  p«int  of  law  involyed,  whioh  is  refused  by  the  court 
because  of  defect  in  form  or  substance,  then  it  is  the  duty  of  the  court  to 
prepare,  or  have  prepared,  and  give  a  proper  instruction  on  that  ix>int. 

For  these  reasons  the  case  is  reversed  ^nd  the  cause  remanded  to  the  lower 
<sourt  for  further  proceedings  consistent  herewith. 


MORRIS,  &c.  V.  HILL,  &c. 

(Filed  June  10,  1903— Not  to  be  reported. ) 

Bills  and  notes— Vendor's  liens— P.  purchased  from  B.  a  farm  for  $18,110, 
t5,000  of  which  he  paid  cash  and  executed  his  seven  notes  for  the  unpaid 
purchase  money,  due  respectively  each  year  thereafter,  secured  by  lien  on  the 
land.  These  notes  are  known  as  the  '* Barclay*'  series,  and  P.  afterwards 
sold  the  land  for  116,000  to  H,  who  agreed  to  pay  off  the  Barclay  notes  and 
executed  notes  for  the  remainder  to  P.,  which  are  known  as  the  "Hiir* 
notes.  M.  owns  one  of  the  Barclay  notes  and  appellant  Morris  owns  another, 
both  for  11,000  each.  In  an  action  to  enforce  the  liens  to  secure  said  notes 
it  is  contended  that  said  two  notes  held  by  M.  and  Morris  were  paid  off  and 
afterwards  reissued  by  P. ,  and  that  they  are  not  secured  by  any  lien  on 
said  land.  Held— The  evidence  fails  to  show  that  P.  paid  off  said  notes,  and 
they  ai'e  equal  liens  with  the  other  Barclay  notes. 

John  M.  Galloway  for  appellants. 

Wright  &  McElroy  and  W.  L.  Dulaney  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  20th  day  of  December,  1897,  one  L.  R.  Porter  purchased  from  N. 
P.  and  J.  E.  Barclay  a  survey  of  land  lying  near  Bowling  Green,  Ky.,  for 
the  price  of  $12,110,  $5,000  of  which  he  paid  in  cash,  and  executed  his  seven 
notes  for  the  balance,  the  first  one  due  January  1,  1899,  and  the  last  one 
January  1,  1905,  with  a  provision  in  the  deed  that  if  anyone  of  the  notes 
should  not  }ye  paid  within  sixty  days  after  maturity,  then  the  whole  to  be- 
come due  and  payable.  It  appears  from  this  record  that  the  Barclays  had, 
prior  to  the  institution  of  this  action,  dlgposed  of  these  notes,  the  appellants 
holding  two  of  them,  and  the  appellees  holding  the  others.  On  the  14th  of 
January,  1^98,  L.  R.  Porter  sold  this  ti-act  of  land  to  appellee,  H.  B.  Hill, 
for  the  price  of  $16,000.  In  this  tnuie,  as  shown  by  the  deed,  Hill  assumed 
and  obligated  himself  to  pay  for  Porter  the  seven  notes  executed  by  Porter 
to  N.  B.  and  J.  E.  Barclay,  and  a  lien  was  retained  in  the  deed  to  secure 
their  payment,  and  for  the  balance  of  the  purchase  price,  to  wit,  $9,000. 
Hill  executed  to  Porter  five  notes;  four  of  them  for  12,000  each,  and  one  for 
$1,000.  The  first  one  was  due  January  14,  1900,  and  the  others  due  the  same 
day  yearly  after  that.  There  was  also  the  provision  that  if  Hill  should  fail 
to  pay  any  one  of  these  notes  within  sixty  days  after  its  maturity,  that  all 
of  them   should  become  due  and  payable. 

The  record  shows  that  H.  B.  Hill  assumed  to  ptiy  all  the  notes  referred  to 
above;  that  he  executed  his  individual  notes  for  five  to  L.  R.  Porter,  repre- 
senting $9,000,  and  for  convenience  we  will  hereafter  refer  to  them  as  the 
*'Hiir'  notfs,  and  as  he  also  assumed  to  pay  the  seven  notes  executed  by  L. 
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B.  Porter  to  the  Barclays  for  the  $7,110,  we  will  hereafter  refer  to  them  as 
the  "Barclay"  noteR.  It  also  appears  that  there  was  default  in  the  payment 
of  some  of  the  notes  of  hoth  series  before  the  institution  of  this  action. 

On  the  6th  of  February,  1901,  the  appellant,  W.  G.  Morris,  instituted  thia 
action  in  equity  in  the  Warren  Circuit  Court  against  H.  B.  Hill,  L.  R.  Por- 
ter and  others,  holding  the  lien  notes  above  described,  defendants.  He  asked 
a  personal  judgment  against  Hill  and  Porter,  and  asked  that  his  lien  on  the 
land  be  enforced  to  pay  the  11,000  which  he  owned  and  held  of  the  Barclay 
series,  which  was  then  past  due,  and  a  12,000  note  of  the  Hill  series,  which 
notes  he  claimed  to  be  the  owner  of  by  purchase.  He  flled  both  these  notes 
as  exhibits  with  his  petition.  The  apx)ellant.  Sue  M.  Myer.s,  filed  her  an- 
swer, and  set  up  and  claimed  to  be  the  owner  of  a  note  for  $1,000  of  the  Bar- 
clay series.  The  appellees,  except  Porter  and  Hill,  owned  all  the  other 
Barclay  and  Hill  notes,  except  a  |3,0(K)  note  of  the  Hill  series  owned  by  ap- 
pellant Monis. 

The  appellees,  in  substance,  allege  that  this  note  held  by  Sue  M.  Myers, 
and  the  note  held  by  appellant  Morris,  both  of  the  Barclay  series  and  for 
11,000  each,  were  paid  off  at  maturity  by  their  maker,  L.  R.  Porter,  and 
that  any  lien  that  was  retained  in  the  deed  to  secure  their  payment  was,  by 
such  payment,  released  and  discharged;  that  after  L.  R.  Porter  ptiid  them, 
be,  without  authority,  reissued  them.  These  allegations  were  traversed  by 
appellants,  trial  was  had  and  the  special  judge  who  tried  the  case  below  sus- 
tained api)ellees'  contention,  and  appellants  have  appealed  from  that  judg- 
ment. It  also  appears  from  the  record  that  it  is  agreed  between  the  parties 
that  the  Barclay  notes  were  a  superior  lien  on  the  land  to  the  Hill  notes,  and 
that  prior  to  the  trial  and  judgment  complained  of,  by  an  agreed  order,  the 
land  had  been  sold  by  the  commissioner,  and  only  brought  between  11 1 ,000  and 
112,000,  not  enough  to  pay  all  the  notes.  The  only  question  in  this  case  is 
whether  these  two  notes  of  the  Barclay  series  held  by  apx)ellants,  Morris  and 
Myers,  occupy  the  position  they  formerly  held,  to  wit,  superiority  over  all 
the  notes  of  the  Hill  series.  On  this  issue  the  burden  of  proof  rested  on  the 
appellees,  and  it  appears  from  the  record  that  the  parties  only  took  the 
depositions  of  four  witnesses,  and  they  failed  to  take  the  depositions  of  wit- 
nonaco  who  must  have  known  all  about  the  question  at  issue.  The  reason 
for  their  failing  to  take  these  depositions  we  are  at  a  loss,  from  the  record,  to 
understand.    Two  of  the  witnesses  who  testified  were  bookkeepers  for  banks. 

George  Willis,  the  bookkeeper  for  Potter  ife  Sons,  bankers,  stated  that  the 
banks  of  Bowling  Green  had  daily  settlements  of  matters  between  them, 
and  that  on  the  17th  of  January,  1900,  the  bank  that  he  was  bookkeeper 
for,  Potter  &  Sons,  had  in  its  possession  the  note  for  tl,0O0,  now  claimed  by 
appellant,  Sue  M.  Myers,  and  in  the  settlement  that  day  between  the  banks 
this  note  was  put  into  the  settlement  and  charged  to  Warren  DexK>sit  Bank 
at  11,123.88.  This  sum  included  the  interest;  that  the  note  was  not  stamped 
"paid"  because  directed  not  to  so  stamp  it.  Browning,  the  bookkeeper  of 
the  Warren  Deposit  Bank,  stated  that  he  represented  his  bank  on  that  day 
in  the  settlement,  and  that  he  was  told  by  L.  R.  Porter,  cashier  of  the  War- 
ren Deposit  Bank,  that  this  note  would  be  in  the  settlement  of  that  day's 
bttginesB  between  the  banks  and  not  to  suffer  it  to  be  stamped  *'paid;"  that 
vhen   the  settlement  was  completed    he  carried  back   to  the  Warren  De- 
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posit  Bank  all  papers  taken  up  In  that  day's  settlement,  including  the  note 
referred  to,  and  turned  them-  over  to  L.  R.  Porter,  cashier  of  the  Warren 
Deposit  Bank;  that  the  books  of  the  bank  show  that  it  paid  that  note  upon 
that  date;  that  L.  R.  Porter  had  an  individual  account  with  the  bank  and 
that  his  account  was  not  charged  with  that  amount. 

The  appellant,  Sue  M.  Myers,  stated  that  she  informed  L.  R.  Porter  that 
she  had  some  money  that  she  would  like  to  invest  in  some  good  interest- 
bearing  paper,  and  in  a  few  days  afterwards  she  met  Mr.  Porter  in  Mr. 
Sims'  law  office,  and  he  had  this  note  and  another  note,  secured  by  a  mort- 
gage, executed  to  Edgar  Qrider,  and  being  informed  by  Porter  and  Sims 
that  they  were  good  and  safe  paper  in  which  to  invest  money,  she  bought 
the  two  notes  for  $1,626.86,  and  gave  a  check,  ijayable  to  Edgar  Grider,  for 
that  sum,  and  then  and  there  received  the  two  notes. 

As  to  the  note  for  11,000  held  by  appellant  Morris,  P.  J.  Potter  became 
the  owner  of  it  prior  to  the  date  it  fell  due,  and  he  gave  it  to  his  daughter, 
Mrs.  Willis,  the  wife  of  his  bookkeeper.  Mr.  Willis  took  it  to  the  Warren 
Deposit  Bank  and  presented  it  to  L.  R.  Porter  individually  for  payment. 
Porter  informed  him  that  he  was  not  able  to  take  it  up  then,  and  made  the 
«aine  statement  on  one  or  two  other  occasions  during  the  same  month.  Willis 
then  returned  it  to  Mr.  Potter,  his  father-in-law,  and  after  that  it  became 
the  property  of  Potter  again.  Potter  received  the  money  on  it  about  the 
last  day  of  January,  1899,  but  from  w^hom  he  received  it  he  had  no  recollec- 
tion whatever.  Mr.  C.  Jj.  Nichols,  another  witness  of  appellees,  stated  that 
at  one  time  he  owned  this  Morris  note  for  $1,000,  and  owned  it  for  about  a 
year  and  a  half;  that  he  got  it  fi-oni  one  Jim  Yovmg;  that  he  gave  Young 
the  money  with  which  to  get  it  from  Porter;  that  he  did  not  remember 
whether  he  received  the  not«  in  person  from  Young  or  got  it  from  Porter. 
He  stated  that  Mr.  Porter  took  up  the  note  and  gave  him  the  money  on  it, 
and  then  aft*»rwards  stated  that  Porter  handed  him  a  check  for  the  note. 
He  then  .stated  that  the  check  he  received  for  the  note  was  signed  by  G.  W, 
Morris,  appellant,  dated  October  24,  1900,  payable  to  the  order  of  C.  L 
Nichols  for  $1,170  for  land  note  dated  December  20,  18^)7. 

It  is  evident  from  the  testimony  in  this  case  that  appellants,  Myers  and 
Morris,  paid  full  value  for  each  of  these  notes,  believing  at  the  time  that 
they  were  genuine  and  valid  fiot*?s.  There  is  not  the  slightest  testimony 
that  L.  R.  Porter  had  ever  paid  either  of  the  notes,  or  any  part  of  either. 

The  only  inference  or  conclusion  to  be  drawn  from  the  testimony  in  this 
record  is  that  Porter  was  hard  pressed  for  means  and  unable  to  mt^it  these 
notes  when  they  became  due,  and  being  pressed  by  the  owners  thereof  for 
their  payment,  he  interested  himself  in  finding  personswith  means  to  take 
them  and  hold  them,  and  in  this  way  they  reached  the  appellants  in  this  • 
case.  There  is  no  proof  in  the  rt»cord  that  Porter  had  anything  to  do  with 
those  notes,  except  as  above  stated,  other  than  as  an  official  of  the  Warren 
Deposit  Bank,  and  the  settlement  by  the  bank  of  one  of  these  notes  was  not 
a  piiyment  by  L.  R.  Porter,  and  did  not  make  it  the  property  of  L.  R.  Por- 
ter, although  he  was  the  cashier  of  the  bank. 

Even  if  Porter  had  paid  these  notes,  it  did  not  extinguish  them,  nor  ab- 
solve Hill  from  the  payment  of  them,  and  they  still  remained  a  lien  on  the 
land.     As  to  the  question  as  to  whether  they  were  an  equal  lien  with  the 
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Barclaj  notes  or  the  Hill  notes,  or  whether  they  were  subordinate  to  both 
vries  of  notes,  is  immaterial,  and  not  necessary  for  us  to  decide,  as  we  have 
»iue  to  the  oonclusion  that,  under  the  evidence  as  presented  in  the  record, 
ibt5T  were  not  paid  or  extinguished  by  L.  H.  Porter,  and  tliat  they  are  equal 
liens  with  the  other  Barclay  notes. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  nnd  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


PITTSBURG.   CINCINNATI,   CHICAGO   &   ST.  LOUIS  RY.  CO.  v. 

DODD.  &c. 

(Filed  June  10,  1C03.) 

Appejil  from  Jefiferson  Circuit  Court,  Chancery  division. 

Thn  court  delivered  the  following  extension  of  the  opinion  herein : 

\Vhat  was  meant  by  the  expression  in  the  opinion  regarding  taxes  is,  ap- 
pt-Ilants  will  be  requireti  to  pay  the  taxes  alluded  to  in  this  litigation.  But 
in  Hi  far  as  they  have  paid  them,  they  will  not  be  required  to  again  jmy  that 
aiiiitunt.  Appellants  will  be  credited  by  the  amounts  they  have  paid  to  the 
liridije  company  on  the  taxes  in  litigation.  In  other  words,  they  will  have 
to  puT  to  the  bridge  comiiany  the  balance  of  the  sum  necessiiry  for  appel- 
IfliiTs  to  have  paid  to  enable  the  bridge  company  to  pay  its  taxes  in  ques- 
ti.m. 

The  court  adheres  to  the  opinion  that  the  contract  of  1872  was  terminated 
I'y  the  mitice  of  1897,  and  came  to  an  end  in  18^)9  as  to  all  parties  to  that  no- 
tiw.  But  we  do  not,  of  course,  undertake  to  piss  upon  the  rights  and  lia- 
hiiitie;*  of  the  parties  since  the  termination  of  the  old  contract. 

And  in  all  other  respects  the  petition  for  an  extension  and  modification 
of  the  opinion  is  overruled. 

IV  whole  court  sitting. 


HOFFMAN,  &c.  v.  MANN. 
(Filed  June  10,  1903— Not  to  be  reported. ) 

Foirible  entry— Amendment  of  warrant— After  an  inquest  by  a  jury  in  a 
3>rr!CHeding  on  a  warrant  of  forcible  entry  in  favor  of  plaintiff  a  traverse 
wa>  prosecuted  to  the  circuit  court.  The  warrant  was  fatally  defective  in 
that  it  failed  to  allege  that  plaintiff  was  in  the  peaceable  pos.session  at  the 
lime  of  the  forcible  entry  complained  of,  and  plaintiff  was  permitted  to  file 
an  amendment  in  the  circuit  court  curing  the  defect,  to  which  defendant 
<)bjrtte<L  A  trial  resulted  in  finding  the  inquest  to  be  true.  On  appeal  the 
only  <iut^tion  present+^l  is  the  error  of  the  court  in  i)ermitting  the  warrant 
to  b»»  amended.  Held — That  said  amendment  was  properly  allowed  under 
>**ctum  134,  Civil  Code  of  Practice,  as  it  did  not  change  the  cause  of  action 
i>«t  perfected  the  cause  already  pending. 

D.  A.  Glenn  for  appellants. 

Hall  &  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  in  March,  1903,  caused  a  justice  to  issue  a  writ  of  forcible 
entrjr  against  appellants.     The  jury  in  the  justice's  court  found  by  their  in- 
quest  that  appellants  were  guilty  of  the  forcible  entry  complained  of.    Ap- 
pellants filed,  within  three  days,  a  traverse,  and  the  justice  stayed  all  further 
proceedings  on  the  inquisition  and  delivered  to  the  clerk's  office  of  the  cir- 
cuit court  of  that  county   the  whole  of  the  papers  and  proceedings  with 
reference  thereto.    In   the  circuit  court  the  traversee  joined   issue  on  thi-   : 
traverse.     The  appellants,  in  the  circuit  court,  moved  to  dismiss  the  writ 
because  it  was  failed  to  be  stated  therein  that  appellee,  at  the  time  of  the 
forcible  entry  complained  of,  was  in   the  peaceable  possession   of  the  real    * 
estate  therein  describe<l.     During  the  pendency  of  this  motion  the  appellrt*  j 
filed  an  amendment  curing  this  defect,  to  all  of  which  appellants  objectnl   j 
and  excepted,  and  this  is  the  main  ground  presented  by  appellant  for  a  re-    \ 
versal  of  this  case.     On  the  trial  in  the  circuit  court  the  jury,  under  pnjper    ; 
instructions,  found  that  the  inquisition  in  the  justice's  court  was  true,  and    j 
that  the  appellants  wei*e  guilty  of  the  forcible  entry  complained  of.  j 

The  defect  in  the  warrant  liefore  amended  in  the  circuit  court  was  fatal. 
(Taylor  &  Speed  v.  Monahan,  71  Ky.,  239;  Powers,  &c.  v.  Sutherland. 
62  Ky. ,  152 ;  Burbage  v.  Squires,  &)  Ky . ,  79. )  In  the  last  case  the  court, 
in  effect,  said  that  the  same  case  should  be  tried  anew,  and  that  no  | 
new  case  should  be  tried,  and  that  the  claim  sued  for  could  not  by  amend- 
ment be  increased  in  amount  beyond  the  jurisdiction  of  the  inferior  court. 
In  the  case  71  Ky.,  289,  the  same  defect  existed  in  the  writ  as  existed  in  this 
case,  but  no  amendment  was  offered  or  allowed  at  any  time,  and  the  Court 
of  Appeals  determined  that  the  warrant  was  fatally  defective.  In  the  ca* 
in  62  Ky.,  162,  this  court  used  this  language:  '*Nor  did  the  court  err  in  refub- 
ing  to  allow  the  filing  of  the  'amended  i)etitionand  warrant/  as  it  is  styled. 
Without  deciding  wh(;ther  a  warrant  in  forcible  entry  and  detainer  i$ 
amendable  at  all — especially  after  a  traverse  to  the  circuit  court — we  deem  it 
sufficient  to  say  that  the  amendment  offered  was  not  only  defective  in  fail- 
ing to  show  that  the  relation  of  landlord  and  tenant  existed  between  the 
parties,  but  it  presented  an  entirely  new  case,  by  introducing  a  number  of 
new  parties  plaintiff.     This  can  not  be  allowed. " 

In  this  case  we  see  that  the  court  refrained  from  saying  whether  or  not  an 
amendment  in  proper  form  was  allowable.  Section  134  of  the  Code  of  Prac- 
tice, so  far  as  applicable  to  this  case,  is  as  follows:  '*The  court  may  at  any 
time  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  cause  or 
parmit  a  pleading  or  proceeding  to  be  amended,  *  *  ♦  or  a  mistake  in  any 
respect,  or  by  inserting  over  allegations  material  to  the  case.  •  ♦  *  And 
if.  a  proceeding  taken  by  a  party  fail  to  conform  in  any  respect  to  the  pm- 
visions  of  this  Code,  the  court  may  permit  an  amendment  of  such  proceed- 
ing so  as  to  make  it  conformable  thereto.  ♦  *  *  The  court  must,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the  proceedings  which 
does  not  affect  the  substantial  rights  of  the  adverse  party;  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect." 

The  court,  in  the  case  of  Allen  v.  Brown,  4  Met.,  844,  in  discussing  thi* 
section  of  the  Code,  used  this  language:  "It  is  clear  that  the  plaintiff  in 
this  case  may  be  allowed  to  amend  on  proper  terms,  if  that  section  applies 
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to  proce«iing8  by  attachment  on  affidavit.  *  *  ♦  It  speaks  of  proceedings 
and  not  of  their  character  and  form,  and  it  authorizes  the  amendment  of 
'any  pleading  or  proceeding'  in  certain  respects  or  'in  any  other  respect.' 
As  the  affidavit  forms  part  of  the  proceeding,  and  as  the  section  authorizes 
the  amendment  of  any  proceeding  *by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  In  any  other  respect,'  it  is  difficult  to  escape  the  con- 
clusion that  the  section  was  intended  to  apply  to  a  defective  affidavit." 

The  proceeding  by  writ  of  forcible  entry  is  one  authorized  by  the  Code  of 
Practice,  and  certainly  section  134  of  the  Code,  the  game  as  section  161  of  the 
old  Code,  authorizes  the  amendment  of  such  a  proceeding  within  the  limita- 
tions as  prescribed  in  that  section,  to  wit,  that  it  does  not  materially  change 
the  cause  of  action  or  defense.  This  view  Is  sustained  by  this  court  in  the 
case  of  Bailey  v.  Kelley,  18  Ky.  Law  Rep.,  719.  In  that  case  the  court  said: 
**lt  would  be,  we  think,  exceedingly  technical  to  say  that  this  warrant  , 
could  not  be  amended  to  make  it  conform  to  the  form  laid  down  ftUd  re-  . 
quirrf  hy  the  Code  of  Practice. " 

The  only  <|ne«tion  remaining  is  whether  it  can  be  amended  after  the  tra- 
versp  asd  In  the  circuit  court.  We  understand  the  rule  to  be  that  the  same 
action  nixtst  he  tried  anew,  but  no  new  action  can  be  tried;  that  any  amend- 
ment dui^ng  the  cause  of  action  could  not  be  permitted  on  the  appeal. 
Th«  aniendiiient  in  the  case  did  not  change  the  cause  of  action  or  make  any/ 
new  aetioiB  to  be  tried.  It  only  perfected  the  action  or  proceeding,  and  made 
certain  ber  proceeding  defectively  stated. 

The  ewe  of  Puff,  &c.  v.  Huchter,  78  Ky.,  14(3,  was  where  Hutcher  raade> 
and  filed  his  affidavit  for  an  attachment  on  a  claim  for  169  without  filing  a. 
petition  or  any  other  memorandum  or  statement  of  his  cause  of  action.  In- 
the  jU8tke'«  court  his  action  was  dismissed  on  account  of  these  defects.  He 
appealed  to  the  circuit  court.  In  the  circuit  court  Puff  moved  to  dismiss 
the  actloB  en  the  ground  that  no  petition  had  been  filed  in  the  justice's 
court;  but  the  motion  was  overruled  and  the  plaintiff  was  allowed,  over  the 
objection  of  the  defendant,  to  file  what  was  styled  an  amended  petition. 
This  court,  in  discussing  that  case,  used  this  language:  **The  common  pleas, 
judfce  seeoifi  to  have  regarded  the  affidavit  as  intended  for  a  petition,  and  on 
that  idea  to  have  allowed  an  amendment  to  be  filed.  The  affidavit  did  not 
contain  all  that  was  necessary  to  be  alleged  in  the  petition,  and  was  insuffi- 
cient to  authorize  a  judgment.  But  its  defects  were  in  matter  of  form 
rather  than  of  substance,  and  in  view  of  the  rule  that  proceedings  in  jus- 
ttoes'  courts  are  to  be  construed  with  great  liberality  (Long  v.  Ray,  1  Dana,. 
430),  and  that  appeals  from  their  judgments  are  to  be  tried  de  novo,  we  think 
there  was  no  error  in  overruling  the  motion  to  dismiss  or  in  allowing  the- 

plaiotiff  to  set  forth  his  demand  in  a  formal  p]eading."    To  the  same  effect. 

is  the  case  of  Forsythe  v.  Huey,  ante,  147,  decided  by  this  court  on  the   4th 
<lay  of  the  present  month,  in  which  case  a  writ  of  forcible  entry  was  per- 
mitted to  be  amended  after  traverse  by  the  circuit  court, 
PercelTlng  ao  error  prejudicial  to  the  rights  of  appellant  the  judgment  of 

the  lower  court  la,  therefore,  affirmed. 

vol.  25—17 


J 
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RANKIN  V.  McFARLANE  CARRIAGE  CO. 

(Filed  June  10,  1903— Not  to  be  reported. ) 

Mortgages— Liens— Agents— Appellee  shipped  over  twenty  yehicles  to  B.  at 
Lawrenceburg  under  a  written  contract  that  the  title  to  them  should  remain 
in  appellee  until  the  same  should  be  paid  for.  B.  was  to  pay  for  each  vehicle 
at  invoice  price,  less  8  per  cent.  This  writing  was  not  recorded,  and  the 
railroad  company  refused  to  deliver  them  to  B.  without  i)ayment  of  $826.59 
charges.  In  order  to  pay  these  charges  B.  borrowed  the  money  from  appel- 
lant and  executed  a  mortgage  t-o  him  on  five  of  the  vehicles  as  security.  This 
mortgage  was  duly  recorded.  In  an  action  to  foreclose  this  mortgage  lien 
appellee  became  a  party,  and  claims  a  lien  on  said  vehicles  prior  to  the  mort- 
gage. Held— That  as  appellant  became  the  holder  of  the  mortgage  lien 
without  notice  of  the  prior  lien  claimed  by  appellee  he  has  a  superior  lien. 
B.,  as  agent,  might  have  legally  been  presumed  to  have  been  authorized  to 
borrow  sufBcient  money  to  pay  the  charges  of  the  railroad  company  for  the 
transportation  of  the  vehicles.  Such  a  transaction  is  certainly  within  the 
scope  of  an  agent's  apparent  authority. 

Ira  Julian  and  L .  W.  McKee  for  appellant. 

F.  R.  Feland  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

In  January,  ItOl,  the  appellee,  the  McFarlane  Carriage  Co.,  shipxied  some 
twenty-odd  vehicles,  including  the  five  in  controversy,  to  Clay  Brown,  who 
was  engaged  in  the  business  of  buying  and  selling  buggies,  carriages,  snrries 
and  other  vehicles  in  his  own  name  at  Lawrenceburg,  Ky. ,  under  a  contract 
that  provided:  **That  the  title  to  and  ownership  of  all  goods  shipped  under 
this  contract,  or  the  proceeds  of  the  sale  thereof,  should  be  and  remain  the 
property  of  the  McFarlane  Carriage  Co.,  and  subject  to  their  order  at  any 
time  they  may  deem  themselves  unsecured,  and  until  all  the  conditions  of 
this  contract  are  complied  with,  including  the  final  payment  in  full  in 
money  for  all  said  goods.  But  nothing  in  this  contract  is  to  serve  as  a  re- 
lease from  making  payment  in  full  as  herein  agi-eed.  ♦  ♦  ♦  Notes  taken 
by  the  McFarlane  Carriage  Co.  under  this  contract  are  not  accepted  by  this 
company  as  payment,  but  merely  as  evidence  of  liability  and  of  the  amount 
due. ' ' 

Brown  further  stipulated  that  he  was  to  pay  for  each  vehicle  shipped  at 
invoice  price  in  cash  less  8  per  cent,  discount  as  soon  as  sold,  and  to  keep 
the  vehicles  fully  insured  for  the  benefit  of  the  McFarlane  Co.  This  instru- 
ment was  not  recorded.  And  on  the  18th  of  May,  1901,  Brown  representing 
himself  to  be  the  owner  of  these  vehicles,  executed  a  chattel  mortgage  on 
five  of  them  to  appellant  as  security  for  the  loan  of  $326.51^,  which  was  bor- 
rowed for  the  purpose  of  paying  freight  on  the  shipment  to  the  railroad 
company.  On  the  27th  of  May,  1902,  the  appellant,  Rankin,  brought  this 
suit  for  an  enforcement  of  his  lien  against  Brown,  and  also  alleged  that  the 
defendant  had  sold  two  of  the  mortgaged  vehicles,  but  had  failed  to  account 
for  the  money  received  thereon,  and  that  unless  prevented,  the  whole  would 
be  disposed  of,  and  asked  for  a  specific  attachmenc  against  the  mortgaged 
property.    The  McFarlane  Carriage  Co, ,  on  their  own   petition,  were  made 
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«  party  to  this  proceeding,  and  filed  an  answer  and  cross  petition  in  which 
th^  set  up  the  contract  of  sale  with  Brown,  and  alleged  that  he  owed  them 
1885.50  for  the  vehicles  mortgaged  to  appellant,  and  they  asked  the  court  to 
adjudge  them  a  superior  lien  to  the  mortgage  made  by  Brown  to  the  ap- 
pellant. 

The  uncontradicted  testimony  shows  that  the  entire  lot  of  vehicles  shipped 
hy  appellee  to  Brown  were  held  by  the  railroad  company  for  1896.68,  for 
freight  thereon ;  and  that  when  Brown,  the  consignee,  and  ostensible  owner 
thereof,  applied  to  appellant  for  a  loan  of  sufficient  money  to  pay  the  bill, 
be  had  the  records  of  the  county  court  clerk's  oflSce  examined  for  liens 
against  the  property,  but  failed  to  find  any.  It  is  also  uncontradicted  that 
Brown  was  doing  business  in  his  own  name;  and  that  appellant  had  no  no- 
tice of  its  contract  with  appellee  or  the  alleged  agency.  Under  this  state  of 
fact  the  chancellor  upon  final  submission  adjudged  that  the  McFarlane  Co. 
were  the  owners  of  the  five  vehicles  mortgaged  to  appellant,  and  directed 
their  sale ;  and  that  the  proceeds  should  be  paid  to  appellee,  and  plaintiff 
has  appealed. 

Section  496  of  the  Kentucky  Statutes  provides:  "No  debt  or  deed  of  trust, 
-or  mortgage  conveying  the  legal  or  equitable  title  to  real  or  personal  estate, 
shall  be  valid  against  a  purchaser  for  a  valuable  consideration  without  no- 
tice thereof,  or  against  creditors,  until  such  deed  shall  be  acknowledged  and 
proved  according  to  law  and  lodged  for  record. ' ' 

This  court  has  uniformly  held  that  pocket  mortgages,  similar  to  that 
relied  on  by  the  McFarlane  Co.,  were  inferior  to  the  lien  acquired  by  a 
mortgagee,  who  gave  credit  on  the  faith  of  the  property  without  notice  of 
such  liens.  This  question  was  exhaustively  considered  in  Wicks  v.  McCon- 
nel,  102  Ky.,  484,  and  all  previous  cases  cited  and  discussed,  and  in  that  case 
theoourt  said:  "While  we  adhere  to  the  decision  and  reasoning  in  the  Bald- 
win case,  we  are  not  inclined  to  push  the  doctrine  further  than  we  are  re- 
quired by  the  language  of  that  opinion  In  support  of  secret  Hens  as  against 
creditors  whose  Hens  were  created,  or  may  be  reasonably  supposed  to  have 
been  created,  upon  the  faith  of  the  property  being,  so  far  as  they  could  by 
any  possibility  discover,  unincumbered.  If  this  be  not  the  construction, 
then  the  statute  Is  entirely  nugatory. ' ' 

The  principle  in  this  case  brings  It  clearly  within  the  rule  laid  down  In 
Wicks  V.  McConnel,  and  we  think  the  chancellor  erred  in  adjudging  appel- 
lee's lien  superior  to  the  mortgage  of  appellant.  But  even  If  It  be  conceded 
that  Brown  was  only  an  agent,  and  that  appellant  knew  the  conditions  of 
the  contract  under  which  he  received  the  vehicles,  still  he  might  have  legally 
been  presumed  to  have  been  authorized  to  boirow  sufficient  money  to  pay 
the  charges  of  the  railroad  company  for  the  transportation  of  the  vehicles, 
as  without  this  being  done  he  could  not  get  possession  of  them  at  all.  Such 
atmnsaotlon  is  certainly  within  the  sco'pe  of  an  agent's  apparent  authority. 

For  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded  fcr 
Pit>oeedings  consistent  with  this  opinion. 
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LOUISVILLE  &  NASHVILLE  B.  R.  CO.  v.  HABBOD. 

(Filed  June  10,  ig08.) 

Bailroads—Negligenoe—Iii8traction§— Appellee  was  Injured  by  the  handle 
of  a  derrick  striking  him  while  he  was  unloading  a  hogshead  of  tobacco  at 
a  depot  on  appellant's  road,  and  this  action  was  brought  to  recover  damages 
for  said  injuries,  caused,  as  alleged,  by  the  negligence  of  appellant  in  not  keep- 
ing said  derrick  in  proper  order  for  use  of  shippers.  A  plea  of  contributory 
negligence  was  relied  on  for  the  defense,  and  a  verdict  for  91,000  damages^ 
resulted  for  plaintiff.  On  appeal  appellant  urges  as  error  the  failure  of  the 
court  to  give  an  instruction  on  contributory  negligence,  as  appellant  offered 
such  an  instruction,  which  was  refused.  Held— That  the  instruction  on  con- 
tributory negligence,  as  offered,  was  defective,  but  the  court  should  have 
given  a  proper  instruction  presenting  this  defense,  as  there  was  evidence 
tending  to  support  it.  The  rule  is  that  where  a  party  in  a  civil  case  fails  to 
offer  an  instruction  upon  a  point  of  law  involved  in  the  case  it  is  not  error  in 
the  court  to  fail  to  instruct  on  that  point;  but  if  a  party  offers  an  instruction 
upon  some  point  of  law  involved  which  is  refused  by  the  court,  because  of 
defect  in  form  or  substance,  then  it  is  the  duty  of  the  court  to  prepare,  or 
have  prepared,  and  give  a  proper  instruction  on  that  point. 

Ira  Julian  and  Edward  W.  Hines  for  appellant. 

J.  A.  Scott  and  W.  C.  Marshall  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  filed  this  action  in  the  Franklin  Circuit  Court,  among  other 
things,  alleging,  in  substance,  that  while  he  was  engaged  in  delivering  a 
load  of  tobacco  to  the  appellant,  a  common  carrier  for  hire,  at  its  depot  in 
Frankfort,  Ky. ,  and  while  lifting  the  hogshead  from  the  wagon  by  mean^ 
of  a  derrick  he  was  struck  upon  the  face  and  chin  with  the  handle  thereof, 
which  cut  through  his  lower  lip  and  chin,  knocked  out  several  of  his  teeth, 
cut  his  tongue,  greatly  disfiguring  him,  destroying  his  si)eech,  and  other- 
wise permanently  injuring  him,  and  that  his  injuries  were  the  result  of  the 
defective,  unsafe  and  dangerous  condition  of  the  derrick,  which  was  known 
to  appellant,  or  could  have  been  known  to  it  by  the  exercise  of  ordinary 
care,  in  time  to  have  prevented  the  injury,  but  was  unknown  to  appellee,, 
and  could  not  have  been  known  to  hiin  by  the  exercise  of  ordinary  care. 

The  appellant  by  its  answer  traversed  the  nllefrations  of  the  petition,  and 
alleged  that  appellee's  injuries  were  received  as  the  result  of  his  own  con- 
tributory negligence.  This  affirmative  matter  was  traversed  by  the  appel- 
lee. A  trial  was  had,  which  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  the  sum  of  11,000.  The  appellant's  motion  for  a  new  trial  was 
overruled  by  the  court,  and  the  case  is  here  on  appeal.  The  only  grounds 
urged  for  a  reversal  are  alleged  erroneous  instructions  given  Ly  the  court, 
and  the  failure  by  the  court  to  give  the  instruction  offered  by  it  on  contrib- 
utory negligence.  The  appellant  contends  that  the  instructions  given  by 
the  court  might  well  have  been  construed  by  the  jury  as  assuming  that  ap- 
pellant had  negligently  permitted  the  derrick  to  be  and  remain  out  of  re- 
pair. Even  if  the  contentlcm  of  appellant  is  correct,  it  was  not  an  error 
prejudicial  to  the  app<»llant  f(  r  the  reason  that  the  evidence  both  for  appel- 
lant and  for  appellee  showed  that  the  derrick  was  out  of  repair  and  defective 
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at  the  time  of  the  injury,  and  had|.been  in  such  condition  for  a  long  period 
of  time  prior  thereto. 

The  evidence  of  appellee  was  that  he  was  using  the  derrick  in  unloading 
his  hogahead  of  tobacco,  at  the  tin^e  of  his  Injury,  in  a  careful  and  prudent 
manner;  that  by  means  of  the  derrick  he  had  raised  the  hogshead  from  the 
wagon,  had  turned  it  preparatory  to  lowering  it  to  appellant's  platform,  and 
commenced  lowering  it.  The  chain,  or  something  about  it,  caught  for  an  in- 
stant, and  then  suddenly  gave  way,  and  the  hogshead  went  down  with  such 
force  as  to  jerk  the  handle  out  of  his  hand  and  hit  him  in  the  face  and  in- 
jure him,  as  stated.  The  api)ellant  introduced  one  or  more  witnesses,  who 
stated  that  some  time  after  the  appellee's  injuries  were  received  the  appel- 
lee, in  relating  bow  he  received  his  injuries,  stated  that  he  was  lowering  the 
hogshead,  and  he  thought  it  had  reached  the  platform  when  it  had  not,  and 
he  turned  the  handle  loose,  and  then  it  hit  him  in  the  face. 

The  appellee  denied  this,  and  said  he  did  not  make  such  statements,  nor 
did  he  receive  his  injuries  under  such  circumstances.  The  court  did  not 
give  any  instruction  on  contributory  negligence  on  the  part  of  appellee. 
The  appellant  offered  one,  which  the  court  properly  refused,  because,  aa 
drawn,  it  did  not  contain  the  law  of  contributory  negligence.  The  court 
should,  however,  have  given  an  instruction  on  contributory  negligence, 
and,  under  the  evidence,  it  was  error  prejudicial  to  the  appellant  in  failing 
to  do  so. 

That  part  of  section  817  of  the  Code  which  is  applicable  to  the  question 
before  us  reads  as  follows:  "Either  party  may  ask  written  Instructions  to- 
the  jury  on  points  of  law,  which  shall  be  given  or  refused  by  the  court  before 
the  commencement  of  the  argument  to  the  jury." 

It  appears  from  this  record  that  the  court,  on  its  own  motion,  gave  such 
instructions  as  were  given  to  the  jury.  According  to  the  opinion  of  this 
court  in  the  case  of  Clark  v.  Baker,  7  J.  J.  M.,  197  (giving  it  a  strict  con- 
struction), the  lower  court  did  not  err  in  failing  to  give  an  instruction  on 
contributory  negligence  after  it  had  refused  the  improper  one  offered  by  ap- 
];)ellant.  But  it  appears  from  later  decisions  of  this  court  that  the  opinion  in 
the  case  supra  has  been  to  some  extent  modified.  (The  case  of  Swope  v. 
Schaffer,  9  Ky.  Law  Rep.,  161.)  In  that  case  counsel  for  appellants  con- 
tended as  the  lower  court  assumed  the  province  of  instructing  the  jury 
unasked,  it  should  have  given  the  whole  law  of  the  wise  suited  to  every  state 
of  fact  upon  which  the  jury  might  have  properly  found  a  verdict  for  either 
party.  The  court,  in  discussing  this  question,  said:  "This  rule  has  never 
been  applied  to  the  trial  of  civil  cases  to  the  extent  stated  by  counsel.  For 
though  the  court  may,  In  such  case,  instruct  the  jury  without  being  moved 
so  to  do,  it  is  not  bound  to  instruct.  (Clark  v.  Baker,  7  J.  J.  M.,  197.) 
Nevertheless  it  seems  to  us  that  if  the  court  does,  on  its  own  motion,  in- 
struct in  a  civil  case,  It  should  not  direct  the  jury  unconditionally  to  find 
against  a  party  upon  a  given  hypothesis,  when  there  may  be  another  alike 
supported  by  the  evidence,  but  withheld  from  the  consideration  of  the  jury,, 
upon  which  they  might  find  in  favor  of  such  party." 

The  rule  upon  this  question  now  is  that  where  a  party  in  a  civil  case  fails  to 
offer  an  instruction  upon  a  point  of  law  involved  in  the  case,  it  is  not  error 
in  the  oourt  to  fall  to  instruct  on  that  point;  but  if  a  party  offers  an  in- 
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LITER  V.  FISHBACK. 

( Piled  June  10,  190»— Not  to  be  reported. ) 

Infants— Void  judicial  sales— Appellee  brought  this  action  to  recover  pos- 
Bession  of  a  house  and  lot  which  he  alleges  belongs  to  him,  and  which  he 
alleges  was  sold  under  a  void  judgment,  and  that  the  pn)perty  was  subse- 
quently transferred  to  appellant.  Appellee  alleges  that  his  father  claimed 
to  be  the  owner  as  tenant  by  the  curtesy  in  said  property  in  which  appellee, 
who  was  then  an  infant,  owned  the  remainder.  The  action  was  brought 
under  section  490,  Civil  Code  of  Practice,  on  the  nllegations  that  the  property 
was  not  susceptible  of  a  division.  Appellee  insists  that  the  court  had  no 
jurisdiction  in  such  action  to  render  a  judgment  of  sale.  Held— That  the 
authority  to  sell  land  of  an  infant  is  statutory,  and  must  be  strictly  con- 
strued. Section  490  only  authorizes  a  sale  where  the  parties  are  joint  ten- 
ants, and  does  not  authorize  a  sale  in  such  a  case  as  this.  A  sale  was  only 
authorized  under  section  491  for  the  purpo.se  of  reinvestment,  but  this  was 
not  a  proceeding  under  that  section,  and  the  sale  was  void,  and  appellee  is 
entitled  to  recover  the  property. 

Lane  &  Harrison  for  appellant. 

E.  L.  McDonald,  John  M.  Scott  and  Chas.  Bowser  for  appellee. 

Appeal  from  JeflPerson  Circuit  Court,  Chancery  division,  Xo.  9. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  Claude  L.  Flshback,  who  was  plaintiff  in  the  court  below^ 
instituted  this  suit  against  the  appellant,  W.  W.  Liter,  for  the  possession  of 
a  tract  of  fifteen  and  six-tenth  acres  of  land  lying  in  Jefferson  county.  He 
alleges,  in  substance,  that  on  the  11th  day  of  October,  1888,  his  father  and 
statutory  guardian,  Edward  P.  Fishback,  brought  a  suit  against  him  in  the 
Louisville  Law  and  Equity  court,  when  he  was  an  infant,  in  which  he 
alleged  that  he  was  the  owner  as  tenant  by  the  curtesy  of  a  life  estate  in 
the  land,  and  that  plaintiff  was  the  owner  of  the  remainder  in  fee ;  that  he 
Bought  to  have  the  property  sold  and  out  of  the  proceeds  the  value  of  his  life 
estate  paid  to  him  and  the  remainder  reinvested  in  other  real  estate  for 
plaintiff;  that  a  judgment  was  rendered  in  this  proceeding  on  the  18th  of 
March,  1890,  decreeing  a  sale  thereof,  and  under  which  judgment  the  marshal 
of  the  court  sold  the  property  to  William  B.  Mann  at  the  price  of  |6d0,  which 
was  confirmed,  and  that  thereafter  a  deed  conveying  the  property  was  made 
to  Mann  in  consideration  of  the  purchase  price ;  that  subsequently,  on  the 
11th  day  of  January,  1896,  Mann  and  wife  conveyed  the  property  to  the  de- 
fendant, Liter,  who  was  in  possession  thereof.  The  defendant  in  his  answer 
alleged  that  the  suit  of  Edward  P.  Fishback  against  plaintiff,  in  which  the 
decree  for  the  sale  of  the  land  was  entered,  was  broiight  pursuant  to  the 
provisions  of  section  491  of  the  Code  for  a  reinvestment  of  the  proceeds  in 
other  real  estate,  and  that  the  Louisville  Law  and  Equity  Court  had  juris- 
diction of  the  subject-matter  of  the  suit  and  persons  of  the  plaintiff  and  de- 
fendants prior  to  the  rendition  of  the  judgment;  and  that  its  judgment  had* 
never  been  vacated,  set  aside,  modified  or  appealed  from,  and  is  In  full  force 
and  effect,  and  plead  the  judgment  in  that  case  and  the  proceedings  had 
thereunder  as  a  bar  to  plaintiff's  cause  of  action.  The  plaintiff  In  his  reply 
denies  that  the  Louisville  J^w  and  Equity  Court,  In  the  action  of  Edward 
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T^.  Fithbaok  v.  C.  L.  Flshback,  had  jurisdiction  for  a  sale  of  the  property 
for  purposes  of  reiuTesting  the  proceeds  in  other  real  estate,  and  denies  that 
he  ever  received  the  benefit  of  the  purchase  price  paid  into  court  in  that 
action,  or  any  part  thereof,  or  that  he  now  keeps  and  retains  same.  In  the 
second  paragraph  of  his  reply  he  denies  that  the  judgment  of  sale  was  made 
in  pursuance  of  section  491  of  the  Civil  Code,  but  that  it  purported  to  be 
rendered  in  pursuance  of  section  480  of  the  Code,  as  it  ordered  a  sale  of  the 
property  bectiuse  it  was  indivisible,  and  that  the  proceeds  might  be  divided 
between  Edward  P.  Fishback  and  the  plaintiff.  He  alleges  that  the  court 
had  no  jurisdiction  to  render  the  judgment,  and  that  it  was  void,  and 
charges  that  no  reinvestment  was  ever  made  of  the  proceeds,  but  that  his 
father  and  guardian  was  permitted  to  withdraw  the  entire  purchase  money 
from  the  court  and  appropriate  it  to  his  own  use;  that  both  Edw^ard  P.  Fish- 
back  and  John  Hawkins,  the  security  on  the  bond,  which  was  given  by 
Fishback  as  guardian,  had  both  died  many  years  ago,  insolvent. 

The  case  was  submitted  on  the  pleadings,  and  the  chancellor  held  that  the 
judgment  under  which  plaintiff's  lot  was  sold  was  void;  and  that  no  title 
passed,  and  directed  that  a  writ  of  po.ssession  should  issue  therefor  in  favor 
of  the  plaintiff,  and  the  defendant  has  appealed. 

The  question  for  decision  is,  did  the  Louisville  Law  and  Equity  Court 
have  jurisdiction  to  decree  a  sale  of  the  infant's  real  estate  under  the  allega- 
tions of  the  petition?  The  law  is  well  settled  in  this  State  that  the  powers  of 
oonrts  of  equity  to  sell  and  reinvest  infants'  real  estate?  are  not  inherent,  but 
statutory.  (Falls  City  Keal  Est*ite,  &c.  v.  Van  Kirk,  71  Ky.,  499;  Paul  v. 
Paul,  66  Ky.,  484;  Bridgeford  v.  Beck,  74  Ky.,  640;  Walker  v.  Smyser,  80 
Ky.,  62U;  Kenning  v.  Harrison,  76  Ky.,  726;  Swearingen  v.  Abbot's  Ex 'or. 
18  Ky.  Law  Hep.,  185;  Hicks  v.  Jackson,  24  Ky.  Law  Rep.,  218.)  In  Ogden 
v.  Stephen.s,  17  Ky.  Law  liep.,  1116,  the  court,  through  Judge  Pryor,  said: 
"This  court  has  frequently  held,  and  particularly  in  the  late  case  of  Kins- 
low  V.  Grove,  17  Ky.  Law  Bep. ,  846,  that  the  jurisdiction  of  the  chancellor 
to  sell  infants'  real  estate  is  derived  solely  from  the  Code  or  statutes,  and 
any  other  mode  is  void,  and  passes  no  title. " 

In  Isert,  &c.  v.  Davis,  17  Ky.  Law  Rep. ,  686,  the  court,  in  considering  the 
question  of  the  sale  of  an  infant's  real  estate,  said:  ''The  statutes  regu- 
lating proceedings  of  this  kind  are  clear  and  explicit;  they  are  designed  for 
the  protection  of  the  class  of  persons  who  are  unable  to  protect  themselves, 
and  unless  rigidly  adhered  to  by  the  courts  the  persons  who  are  the  peculiar 
objects  of  the  chancellor's  care  will  constantly  be  made  the  victims  of  In- 
.  juBtioe  and  wrong. ' ' 

And  the  question  was  considered  at  length  in  Elliott  v.  Fowler,  98  Ky. 
Law  Bep.,  1676.  ^^ection  489  provides  that  a  vested  estate  of  an  infant  may 
be  sold,  first,  to  pay  the  debt  of  an  ancestor;  second,  for  the  payment  of  the 
infant's  debt  or  liability ;  third,  for  the  maintenance  and  education  of  the 
ward ;  fourth,  for  the  reinvestment  of  the  proceeds.  The  sale  was  clearly 
not  made  under  this  section  of  the  Code.  Section  491  provides  that  the 
owner  of  a  particular  estate  may  institute  procee<iings  for  the  sale  of  real 
estate  belonging  to  infants  in  remainder,  or  the  remainderman  may  sue  the 
life  tenant  in  the  same  way,  provided  the  entire  proceeds  are  held  for  rein- 
vestment in  other  rejil  estate.     There  is  no  pretense  that  the  provisions  of 
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this  Bta^tut-e  as  tx>  the  reinvestment  of  theTentire  proceeds  were  followed,  aff 
was  held  in  Dineen  v.  Hall,  &c.,  23  Ky.  Law  Rep.,  1615,  to  be  an  indis- 
pensable requisite.  Section  490  of  the  Code  provides  that  "a  vested  estate 
in  real  property  jointly  owned  by  two  or  more  persons  may  be  sold  by  order 
of  a  court  of  equity  in  an  action  brought  by  either  of  them,  though^  the 
plaintiff  or  defendiint  be  an  infant,  if  the  estate  be  in  possession,  and  the 
property  can  not  be  divided  without  materially  impairing  its  value  or  the 
value  of  the  pUiintiff-'s  interest  therein." 

Sales  can  only  be  orderetl  under  this  section  when  the  estate  is  jointly 
held  and  in  possession  of  all  the  joint  owners,  and  it  has  no  application 
where  the  life  tenant  hiw  the  sole  possession,  as  in  the  «ise  at  bar.  This  sec- 
tion was  considered  in  Malone  v.  Commonwealth,  95  Ky.,  93. 

It  is  apparent  from  the  pleadings  that  the  sole  purpose  of  the  suit  insti- 
tuted by  K.  P.  Fish  back  in  Octoljer,  1888,  was  to  procure  n  .sale  of  the  land 
In  which  he  held  a  life  est»*te  for  the  purpose  of  reducing  his  interest  to  cash. 

This  the  court  had  no  jurisdiction  to  decree.  (Dineen  v.  Hall,  &c.,  83  Ky. 
Law  Kep. ,  1616,  and  the  judgment  directing  it  was  void  as  against  the- 
rights  of  the  infant  remainderman. 

Judgment  affirmed. 


HUTSP:LL  v.  COMMONWEALTH. 
(Filed  June  10,  1903— Not  to  be  reported.) 

1.  Criminal  law— Continuance— Appellant  was  convicted  of  manslaughter 
and  sentenced  to  confinement  in  the  penitentiary  for  eighteen  years.  At  the 
term  at  which  he  was  indicted  he  was  granted  a  continuance  on  the  grounds 
of  the  absence  of  a  witness  in  the  State  of  Indiana,  and  other  witnesses  at 
the  succeeding  term.  When  the  case  was  set  for  trial  a  postponement  was  had 
for  ten  days  on  account  of  the  absence  of  the  same  witness  in  Indiana. 
When  the  case  was  again  called  for  trial  a  continuance  was  asked  on  account 
of  the  absence  of  the  sfime  witness.  The  court  refused  to  grant  a  continu- 
ance, and  this  is  urged  as  error  on  appeal.  Held— That  the  court  did  not  err 
In  refusing  to  grant  a  continuance,  as  the  affidavit  failed  to  show  that  ap- 
pellant had  made  any  effort  to  obtain  the  attendance  of  said  witness  or  ta 
take  his  deposition. 

8.  Evidence— The  court  did  not  err  to  appellant's  prejudice  in  allowing 
evidence  as  to  his  intoxicated  condition,  the  exhibition  of  his  pistol,  of  his 
firing  it,  and  of  insulting  and  thrt»atening  remarks  made  by  appellant  from 
ten  to  thirty  minutes  prior  to  the  killing,  as  his  actions  and  words  for  some 
time  before  the  homicide  indicated  a  mind  filled  with  general  malice  and  a 
purpo.se  to  injure  or  kill  some  one. 

8.  Instructions— The  instructions  given  were  not  prejudicial,  and  the  con- 
viction will  not  be  disturbed. 

Clore,  Dickerson  &  Clayton  and  B.  F.  Menefee  for  appellant. 

McKenzie  R.  Todd  and  Clifton  J.  Pratt  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  26th  of  July,  liK)2,  the  appellant  shot  and  killed  one  David  Barton. 
With  a  pistol,  at  the  hou.se  of  James  McMillan,  in  Pendleton  county,  Ky.,. 
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and  at  the  October  term,  1903,  of  the  Pendleton  Circuit  Court  the  appellant 
was  indicted  by  the  grand  jury  for  the  willful  murder  of  Barton,  Upon  the 
return  of  the  indictment  by  the  grand  jury  the  court  fixed  a  day  in  that 
term  for  the  trial,  and  on  that  day,  when  the  case  was  called  for  trial,  the  ap- 
pellant filed  hisaflSdavit,  asking  for  a  continuance  until  the  ne^t  term  of  the 
court;  asking  for  further  time  for  the  preparation  of  his  defense,  and  also 
stating  what  he  could  prove  by  absent  witnesses,  facts  material  to  his  de- 
fense. The  court  granted  the  continuance,  and  set  the  trial  for  a  day  in  the 
following  January  ti»rm.  On  that  day  the  appellant  again  announced  not 
reatly  for  trial  on  account  of  the  absence  of  one  Leslie  Gowers  and  other  wit- 
nesses named  in  his  affidavit.  He  alleged  that  he  could  prove  by  Gowers,  if 
present,  that  he  was  at  the  scene  of  the  killing  and  saw  it,  and  that  Barton 
"was  advancing  on  appellant  rapidly  with  an  uplifted  hand,  with  something 
in  his  hand,  and  that  Barton  made  a  stroke  at  appellant  at  or  about  the 
time  appellant  fired  the  first  shot;,  that  he  learned  for  the  first  time  what  he 
could  prove  by  this  witness  about  two  or  three  weeks  Ix^fore  the  date  of  the 
affidavit,  and  that  he  learnetl  then  that  he  was  in  the  State  of  either  Ohio  or 
Indiana;  that  he  learned  on  that  morning  that  he  was  in  the  St^ite  of  In- 
diana. 

The  court  refusetl  the  application  of  appellant  for  a  continuaunce  until 
the  next  term  of  court,  but  set  the  case  for  trial  at  a  day  ten  days  later  In 
the  term.  On  that  day  the  appellant  filed  another  affidavit  for  a  continu- 
ance on  the  grounds  of  the  absence  of  the  witness,  Gowers,  and  other  wit- 
nesses named  in  the  affidavit.  The  court  overruled  this  application  for  a 
continuance,  a  trial  was  entered  into,  the  evidence  was  heard,  and  the  jury 
returned  a  verdict  finding  him  guilty  of  manslaughter,  and  fixing  his  pun- 
ishment at  confinement  in  the  penitentiary  for  eighteen  years.  The  court 
overruled  appellant's  motion  for  a  new  trial,  and  granted  him  an  appeal  to 
this  cc»urt. 

The  facts  of  the  killing,  as  appear  from  the  record,  are,  in  substance,  aa 
follows:  On  that  day  James  McMillan  gave  a  dancing  picnic  in  his  yard,  at 
which  there  was  an  attendance  of  about  seventy-five  persons.  There  was  a 
pavilion  of  sufficient  size  to  accommodate  three  dancing  sets  at  one  time. 

About  twenty  feet  from  it,  in  a  southerly  direction,  was  a  l3ooth,  at  which 
confectionery,  etc.,  was  sold.  The  yard  was  enclosed  by. a  fence,  a  bartt 
making  a  part  of  the  fence  on  the  east.  Appellant  went  from  near  Flings- 
ville,  in  Grant  county,  to  this  picnic,  a  distance  of  about  seven  miles,  and 
reached  there  about  dusk.  To  some  extent  he  participated  in  the  dance,  and 
after  a  few  hours  became  partially  intoxicated;  that  he  fired  his  pistol  in 
the  yard  which  he  claimed  was  an  accident.  Then  with  his  pistol  in  hia 
hand  he  walked  across  the  dancing  pavilion,  which  was  at  that  time  filled 
with  ladies  and  gentlemen.  As  he  walked  across  the  pavilion  he  made 
olTen si ve  remarks,  such  as  **I  live  in  Grant  county,  ond  all  the  rukes  live 
in  Pendleton,"  and  '*^  am  not  afraid  of  white  stockings  and  white  gloves,'* 
and  when  some  one  told  him  to  stop  talking  that  way  and  go  with  him,  he 
said:  *'I  don't  have  to;  no  one  can  stop  me,  and  I  won't  go  anywhere  with 
any  d — n  son  of  a ,"  and  said  that  that  picnic  would  be  long  remem- 
bered by  others  as  well  as  himself.  David  Barton,  the  man  he  killed,  ap- 
proached him  and  said  to  him  that  he  was  his  friend,  and  for  him  to  come 
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go  with  him  and  get  a  drink  of  lemonade,  and  he  answered  him  that  he 

would  not  go  any  place  with  any  d— n  son  of  a .    About  that  time  the 

appellant  started  toward  the  front  gate;  some  one  in  the  crowd  made  some 
noise,  and  appellant  thought  it  was  in  derision  of  him,  and  turned  and 
made  some  remark;  he  started  again,  and  a  similar  noise  was  made,  and  he 
stopped  and  turned  again  and  commenced  waiving  his  hat,  and  Barton 
started  in  his  direction.  Some  of  the  witnesses  stated  that  Barton  walked 
leisun'ly,  and  some  rapidly,  but  all,  both  for  the  Commonwealth  and  for 
the  appellant,  who  testified  on  that  point,  state  that  he  wa,s  walking  with 
his  hands  by  his  side,  without  anything  in  them,  and  that  appellant  began 
to  iMick  away  with  his  hand  ])ehind  his  hip;  that  about  the  time  Barton  got 
within  from  three  to  eight  feet,  the  witnesses  varying,  the  appellant  fired  a 
shot  at  him,  which  it  se**nis  missetl  him,  and  they  suddenly  ran  together  and 
clinched,  it  appearing  that  Barton  was  trying  to  get  hold  of  the  pistol. 
While  clinched,  and  going  round  and  round  in  the  direction  of  the  fence, 
the  app(»llant  fired  two  more  shots.  They  fell,  the  appellant  backwards,  and 
Barton  on  him.  Barton  roUetl  oflf  of  him  upon  the  ground,  dead.  Appel- 
lant was  severely  wounded  in  the  back.  He  was  put  under  arrest  and  put 
in  the  smokehouse  during  the  remainder  of  the  night. 

There  were  two  physicians  present,  and  dressed  the  wound  of  appellant  on 
the  next  morning.  They  found  a  wound  under  the  left  shoulder  blade,  the 
skin  was  grained  about  three  inches  in  length  and  one-half  inch  in  width ; 
there  was  an  open  wound  for  about  two  inches,  <ind  l)elow  both  there  was  a 
cross-tear;  that  they  prolied  the  wound  lx?tween  the  skin  and  muscles,  and 
they  gave  it  as  their  opinion  that  the  wound  was  made  by  something  blunt, 
and  not  by  a  knife.  They  were  shown  the  place  where  the  appellant  and  de- 
ceased fell,  and  the  blood  upon  the  ground  indicated  that  it  was  the  place. 
They  stated  that  they  found  some  broken  glass  and  two  stubs  from  cherry 
sprouts,  which  appeared  to  have  been  cut  slanting  with  an  axe— the  larger 
one  about  the  size  of  the  finger,  five  or  six  inches  long,  and  the  other  one 
much  shorter  and  smaller,  and  within  about  two  inches  of  the  larger  one. 

The  appellant  pleaded  self-defense,  and  when  put  upon  the  stAnd  denied 
all  the  improper  conduct  testified  to  against  him,  and  stated  that  Barton 
and  two  others  were  approaching  him  in  a  menacing  manner,  and  that  he 
believed  that  he  was  in  danger  of  losing  his  life  when  he  fired  one  shot  and 
missed.  Then  Barton  grabbed  him  and  cut  him,  when  he  fired  two  shots 
and  killpd  him.  The  evidence  further  shows  that  the  deceased  was  about 
sixty  two  years  of  age  at  the  time  he  was  killed. 

The  appellant  contends  that  the  court  erred  to  his  prejudice  In  allowing 
evidence,  over  his  obje<;tion,  to  go  to  the  jury.  In  that  it  permitted  evidence 
of  his  intoxicated  condition,  the  exhibition  of  his  pistol,  of  his  firing  it,  and 
the  insulting  and  threatening  remarks  made  by  appellant  from  ten  to  thirty 
minutes  prior  to  the  killing;  that  this  was  no  part  of  the  res  gestae",  and  had 
a  tendency  to  prejudice  the  minds  of  the  jury  against  him  and  his  defense. 

We  are  of  the  opinion  that  the  court  did  not  err  in  this.  He  exposed  his 
pistol  on  the  pavilion  in  the  presence  of  the  crowd  of  ladies  and  gentlemen» 
using  oaths.  He  showed  a  desire  to  start  trouble.  He  was  armed,  prepared 
for  it,  and  appeared  to  be  inviting  an  attack  from  some  one  of  those  present. 
His  actions  and  words  for  some  time  Iwfore  the  homicide  indicated  a  mind 
mied  with  general  malice,  and  a  purpose  to  injure  or  kill  some  one. 
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The  case  of  Whlttaker  v.  Commonwealth,  18  Ky .  Law  E|^p. ,  506,  was  one 
in  which  the  error  complained  of  was  very  similar  to  the  one  before  us.  In 
that  case  the  court  said:  '*The  evidence  of  these  threats  and  this  conduct 
-was  not  competent  as  part  of  the  subsequent  res  gestae;  they  were  not  a  part 
of  the  bloody  transaction;  but  it  was  competent  as  showing  general  malice 
-and  a  purpose  to  injure  or  kill  some  one;  and  the  deceased  became  the  vic- 
tim." 

The  court,  in  its  instructions,  defined  willful  and  willfully;  malice  and 
malice  aforethought.  The  appellant  does  not  complain  of  the  definitions  of 
these  terms,  as  given  l)y  the  court,  but  complains  that  the  court  erred  in 
failing  to  define  "feloniously,"  and  claims  that  it  was  prejudicial  error  to 
•define  those  terms  without  also  defining  tliis  one.  This  was  not  error.  The 
definitions  given  by  tlie  court  could  not  have  had  any  influence  on  the  jury's 
understanding  of  the  k^rm  "feloneously,"  or  tiieir  conception  of  its  meaning. 

The  appellant  complains  that  the  rxnwt  erred  in  the  use  of  the  expression 
*'good  faith  believe,"  and  "had  reasonable  grounds  to  believe,"  in  its  in- 
struction on  self-defense.  The  criticism  on  the  words  "good  faith"  is  not 
well  taken.  By  the  expression  "good  faitli  bt^lieve,"  the  court  evidently 
meant,  and  the  jury  could  not  have  understood  otherwise,  than  that  it  meant 
real  or  actual  belief,  and  not  pretended  or  assumed  l^elief  by  appellant.  The 
appellant  further  contends  that  the  court  erred  in  refusing  to  grant  him  a 
<x)ntinuance  on  account  of  the  absence  of  Leslie  Gowers.  All  the  other  wit- 
nesHes  nameil  in  his  aflfidavit  were  present  at  the  trial  before  the  evidence 
was  completed.  The  appellant,  in  his  last  affidavit  for  a  continuance,  did 
not  state  any  fact  showing  any  effort  on  his  part  to  obtain  the  presence  of 
<3ower8.  He  had  stated  in  his  former  aflfidavit  that  he  had  been  able  to 
locate  Gowers  in  the  State  of  Indiana.  The  court  then  continued  the  case 
for  ten  days,  and  neither  the  aflfidavit  nor  the  record  discloses  any  effort 
upon  the  part  of  appellant  to  obtain  the  presence  of  the  witness,  nor  any 
attempt  to  take  his  deposition,  which,  under  ordinary  circumstances,  might 
have  been  obtained  within  the  ten  days.  And  in  addition  the  record  shows 
that  he  had  over  five  months  in  which  to  prepare  his  defense. 

We  are  of  the  opinion  that  he  did  not  show  pi-oper  diligence;  and  in  addi- 
tion to  this,  there  were  many  eyewitnes.ses  to  the  killing.  The  Common- 
wealth introduced  eight  or  ten,  and  the  defense  about  the  same  number,  and 
from  all  these  eyewitnesses  we  feel  that  the  jury  were  enabled  to  arrive  at 
a  just  conclusion  as  to  all  the  circumstances  and  facts  connected  with  and 
imrrounding  the  killing. 

Perceiving  no  error  prejudicial  to  the  rights  of  the  appellant,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


CINCINNATI,   NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v.  ROB- 
ERTSON. 

(Filed  June  10,  1903.) 

Railroads—Negligence— Parties  to  actions— Removal  of  actions— Appellee 
wag  a  locomotive  engineer  in  appellant's  employ.  B.  was  foreman  for  ap- 
pellant in  charge  of  its  shops,  whose  duty  it  was  to  direct  repair  of  engines 
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and  was  an  t»niploye  superior  in  authority  to  appellee  and  the  injury  resulted 
from  the  bursting  of  a  glass  tube  which  was  not  proi)erly  protected  by  a 
metal  shield  for  that  purix)se.  Appellee  brought  this  suit  for  damages 
against  B.  and  appellant  company  jointly,  and  the  company  moved  for  a 
transfer  of  the  acti<m  to  the  Federal  court  on  the  ground  of  nonresidence. 
No  cause  of  action  was  alleged  against  B.  as  it  was  not  alleged  that  the 
master  had  furnished  him  with  ]x»tter  shields  for  the  protection  of  glass 
tubes  than  he  had  ust»d,  or  that  he  had  failed  in  any  other  respect  to  perform 
his  duty,  and  as  the  cause  of  action  existed  against  apiiellant  company 
alone,  the  motion  to  transfer  the  case  to  the  Federal  court  should  have  pre- 
vailed. 

Gaither  &  Vanarsdall  and  John  Galvin  for  appellant. 

W.  C.  Bell  and  Robt.  Harding  for  api)ellet. 

Appeal  from  Mei-cer  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Ri^ar. 

Appellee  Koliertson  was  a  locomotive  engineer  in  aj^pellant's  employ. 
One  Dennis  Brown  wna  general  foreman  for  apptllant.  He  had  charge  of 
the  roundhouse  at  Somerset,  Ky. ,  an  end  of  a  division  on  appellant's  road. 
Brown  was  a  citizen  of  Kentucky.  It  was  his  duty  to  direct  the  ivpair  of 
such  engines  coming  into  that  roundhoust^  as  needed  repairs,  and  to  see  to 
their  proper  equipment.  He  was  a  superior  servant  to  apix»llee.  This  suit 
was  brought  by  appellee  against  appellant  and  Dennis  Brown  to  recover  for 
the  injury  to  appellee's  eye  by  the  bursting  of  a  glass  tube,  which  was  a. 
part  of  the  machinery  of  a  lubricator  on  the  locomotive  which  was  in  his- 
charge.  The  negligence  complained  of  was  that  the  gla.ss  tube  was  of  an 
unsafe  material;  and  that  it  was  not  properly  protected  by  a  metal  shield,, 
necessary  for  that  purpose.  This  tube  is  called  a  sight  tulje,  and  is  neces- 
sarily of  glass  because  the  engineman  must  know  that  his  engine  is  l3eing 
properly  oiled,  and  can  only  know  this  by  seeing  the  oil  as  it  passes  through 
the  water,  drop  at  a  time.  This  tulie  through  which  the  oil  ptisses  is  held 
in  place  by  means  of  screws  at  tht*  top  and  lx)ttom  of  the  tul)e.  The  screws 
do  not  press  directly  against  the  glass,  but  upon  rubber  gaskets  that  go 
around  the  tube.  Tlie  steam  that  heats  the  oil  and  forces  it  into  the  tubes- 
is  taken  directly  from  the  boiler.  Consequently  the  tubes  are  liable  to  high 
pressure  of  steam.  The  tube  being  liable  from  various  causes  to  be  broken, 
a  shield  is  provided  that  can  he  fitted  around  this  glass,  and  furnishes  pro- 
tection both  to  the  glass  itself  and  to  the  engineman  in  case  the  glass  should 
break. 

The  petition  is  bix)ught  in  two  paragraphs.  The  first  charges  that  it  was  the- 
duty  of  the  company  to  furnish  shields  for  the  glass  tulx*s,  and  that  Brown 
was  required  by  the  company  to  stv  tliiit  the  tul)es  were  furnished;  that 
Brown  was  in  a  different  and  superior  cla.'^s  of  service  from  appellee,  and 
that  appelUn?  was  an  engineer.  Appellee  further  alleges  that  Bn)wn  had 
promised  him  to  have  the  shields  placed  upon  the  engine,  but  had  failed 
to  do  so,  and  that  appt'Uee.  relying  upon  this  i)romise,  continued  in  the  use 
of  the  engine,  and  th-it  while  upon  the  engine  after  this  promise  the  tube 
burst,  and  a  i).)rtioii  of  it  flew  into  appellee's  eye,  causing  the  injury,  and 
that  except  for  the  absence  of  the  shield  It  could  not  have  happened. 
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The  second  paragraph  avers  that  it  was  the  duty  of  the  company  to  furbish 
safe  material,  and  that  Brown  was  required  by  the  company  to  see  that  safe 
material  was  fumishetl;  that  the  ^lass  tubes  furnished  by  the  company  were 
not  of  good  material,  but  were  defective,  and  that  this  fact  was,  or  with 
reasonable  diligence  could  have  been,  known  to  the  company  and  to  Brown, 
but  that  it  was  not  known  to  appellee ;  and  that  by  reason  of  unsafe  and  de- 
fective material  in  the  tul)e  It  burst  and  caused  the  accident. 

The  appellv.nt  filed  a  motion  to  remove  the  wise  to  the  United  States  Court. 
This  motion  the  court  overruled.  The  petition  nowhere  avers  that  Brown 
was  supplied  by  the  master  with  any  other  or  better  tulie  than  the  one 
actually  furnished  to  appellee;  nor  that  Brown  was  supplied  at  all  with  a 
shield  or  shields  by  the  master  so  that  he  could  in  turn  furnish  them  to  the 
enginemen.  This  is  not  wholly  a  technical  criticism  of  the  pleading.  The 
facts  developetl  upon  the  trial  were  that  in  fact  Brown  furnished  to  apx)ellee 
precisely  the  tubes  that  he  was  provided  with  by  the  master;  and  that  he 
had  not  any  shield  provided  him  by  the  mastt^r.  So  that  the  que.stion  comes 
to  this  point:  Can  a  servant  lie  made  liable  to  one  of  another  grade  for  the 
master's  failure  to  provide  safe  and  suitable  machinery,  although  it  was  the 
superior  servant's  duty  to  look  after  the  condition  of  the  machinery  1*  For 
such  servant's  careless  or  negligent  act,  which  is  called  a  misfeasance,  he  is 
liable  to  any  one  injured  thereby.  In  its  nature  it  is  or  becomes  a  trespass; 
and  the  fact  that  he  is  acting  for  another,  or  even  under  the  positive  direc- 
tions of  another,  will  not  excuse  him.  But  where  the  injury  results  to 
some  third  person  because  the  servant  failed  to  act,  that  is,  liecause  of  his 
nonfea.sance,  it  is  held  upon  authority  that  generally  the  servant  is  not  per- 
sonally liable,  though  his  master  is.  (Lane  v.  Cotton,  12  Mod.,  472;  Murray 
V.  Usher,  117  N.  Y.,  642;  Henshaw  v.  Noble,  7  Ohio  St.,  226;  Burns  v  Peth- 
cal,  75  Hun.,  442,  and  castas  therein  cited.)  Whether  this  doctrine,  in  its 
fullest  extent,  can  be  sustained  in  sound  reason  it  is  unnecessary  for  us  to 
examine.  Whether  the  nonfea.sance  of  Brown  was  a  negative  act,  in  that  it 
was  a  failure  to  do  what  he  had  undertaken  to  do,  and,  therefore,  had  done 
it  Imperfectly,  we  are  relieved  from  considering  by  the  state  of  the  pleadings 
and  of  the  record,  for  it  is  not  charged  that  Brown  had  it  in  his  power  to 
do  anything  other  than  exactly  what  he  did.  To  hold  him  liable  in  this 
state  of  case  would  be  to  hold  that  every  servant  is  personally  charged  with 
the  same  liability  as  his  master,  although  the  sole  fault  was  that  of  the 
master,  over  whose  action  the  servant,  of  course,  had  no  control.  Such  & 
rule  would  be  unreasonable.  Its  obvious  injustice  necessarily  condemns  it, 
and  makes  it  impossible  of  acceptance. 

The  allegation  that  Brown  agreed  to  appellee  to  furnish  the  shield  can 
add  nothing  to  Brown's  legal  liability  or  duty  to  appellet\  Without  other 
necessary  averments  showing  at  least  that  Brown  had  it  in  his  power  by  the 
master's  having  supplied  him  with  appropriate  appliances  so  that  he  could 
do  that  which  it  is  alleged  he  ought  to  have  done,  and  agreed  to  do,  his 
agreement  was  nudum  pactum.  Really  the  office  of  the  allegation  concern- 
ing the  agreement  was  not  to  create  a  liability  against  Brown  that  did  not 
exist  before,  but  was  to  excuse  appellee  in  the  use  for  a  reasonable  time  of  a 
known,  patently,  defective  piece  of  machinery. 
The  petition  having  failed  to  show  any  cause  of  action  against  Brown ;  or^ 
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«o  farr  as  It  stated  anythiDg,  showed  that  he  was  not  liable  personally  to  ap- 
pellee, the  averments  regarding  his  alleged  liability  and  seeking  to  hold  him 
personally  responsible  should  have  been  disregarded  as  surplusage.  This 
would  have  left  but  one  real  defendant  sued,  namely,  the  appellant,  and  as 
the  controversy  was  then  wholly  between  a  citizen  of  Kentucky  and  one  of 
another  StAte,  and  the  amount  in  controversy  more  than  |2,000,  the  petition 
for  removal  of  the  action  into  the  circuit  court  of  the  United  States  should 
have  been  granted  as  a  matter  of  right,  n  sufficient  bond  having  been  ten- 
dered and  approved. 

Having  arrived  at  this  conclusion,  and  as  the  case  will  have  to  be  tried  in 
another  forum,  it  is  unneceswiry,  as  well  as  improper,  for  us  to  discuss  the 
questions  arising  upon  the  trial  in  the  circuit  court. 

The  judgment  is  reversed  and  cause  ivmanded,  with  directions  to  remove 
this  cause  to  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Kentucky. 

The  whole  court  sitting. 


WESTERN  UNION  TELEGRAPH  CO.  v.    CROSS'  ADM'R. 

(Filed  June  11,  1903.) 

Telegrapli  companies— Negligence— Evidence— Instruction— C.  was  a  negro 
woman  residing  more  than  one-half  mile  from  the  office  of  appellant  com- 
pany in  Madison ville,  and  on  October  21,  1899,  a  telegram  was  sent  to  her 
from  Kansas  City  announcing  tlie  death  of  her  daughter.  The. telegram  was 
received  at  tlie  office  of  the  company  in  Madisonville  at  11:40  o'clock  a.  m. 
the  same  day,  and  was  delivered  to  the  messenger,  who  for  several  hours  made 
an  unsuccessful  effort  to  find  the  party  to  whom  it  was  addressed,  as  there 
was  no  street  or  number  given  by  which  she  might  he  found.  It  was  then 
returned  to  the  office  and  a  service  message  was  sent  to  Kansas  City  request" 
Ing  a  more  definite  address.  A  telegram  was  afterwards,  on  October  28, 
1901,  sent  to  the  son  of  C,  and  by  this  means  the  telegram  to  C.  was  dellv- 
•ered  to  her  on  ttiat  day,  but  too  late  to  enable  her  to  attend  her  daughter's 
burial,  although  it  is  conceded  that  she  would  have  attended  the  burial  if 
«he  had  received  It  the  day  it  was  first  sent.  An  action  to  recover  damages 
from  appellant  was  instituted  on  the  ground  of  alleged  negligence  of  appel- 
lant in  delivering  the  message.  In  its  answer  appellant  denied  the  negli- 
gence, and  pleaded  the  facts  attending  its  efforts  to  deliver  the  message.  It 
also  pleaded  a  rule  of  the  company  which  provided  a  free  delivery  district  In 
cities  of  U  ss  than  five  thousand  Inhabitjuits,  limited  to  a  radius  of  one-half 
mile  fmm  the  office.  On  the  trial  the  lower  court  refused  to  permit  this 
rule  to  be  given  in  evidence  or  to  give  an  instruction  based  on  it.  It  Is  also 
urged  as  error  that  the  lower  court  gave  an  instruction  authorizing  punitive 
damages.  Held— That  the  company  seems  to  have  made  a  reasonable  effort 
to  deliver  the  telegram  to  an  obscure  person  where  no  address  was  given. 
The  rule  of  the  company  fixing  a  limit  for  free  delivery  of  telegrams  was 
reasonable,  and  it  should  have  been  allowed  in  evidence,  and  an  instruction 
b(ised  thereon.  The  giving  of  an  instruction  authorizing  punitive  damages 
was  error. 

Richards  &  Ronald  for  appellant. 

C.  J.  Wnddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barker. 

This  Action  -wtks  instituted  in  the  Hopkins  Circuit  Court  by  Sophia  Cross 
to  recover  damages  from  the  Western  Union  Telegraph  Co.  for  its  failure  to 
deliver  to  her  a  telegram  sent  from  Kansas  City,  Mo. ,  conveying  the  infor- 
mation of  the  death  of  her  daughter,  Emma  Baxter,  in  time  to  enable  her  to 
attend  the  funeral,  whereby  she  was  caused  great  mental  pain  and  distress 
and  suffered  damage  in  the  sum  of  11,500  The  failure  of  the  telegraph  com- 
pany is  alleged  to  have  been  caused  by  its  gross  negligence. 

The  company  by  its  answer  denied  the  negligence  charged  In  the  petition, 
and  pleaded  the  existence  of  a  rule  adopted  by  it  which  established  in  citie  s 
containing  less  than  five  thouwind  Inhabitants  a  free  delivery  boundary  or 
limit, -consisting  of  all  the  territory  within  a  radius  of  a  half  mile  of  the 
office  of  the  company;  that  outside  of  this  free  delivery  limit  it  would  not 
deliver  telegrams  without  the  payment  of  an  extra  delivery  fee;  that  Madi- 
sonville  Is  a  city  of  less  than  five  thousand  inhabitjvnts,  and  that  Sophia  Cross 
lived  therein  at  a  greater  distance  than  one  half-mile  from  the  olfioe  of  the 
company,  and  that  the  sender  of  the  message  In  question  had  not  prepaid  or 
guaranteed  the  extra  delivery  fee  required  by  the  rule.  After  the  issues  were 
made  up,  but  before  a  trial  of  the  case,  Sophia  Cross  died,  and  the  action  was 
revived  In  the  name  of  her  administrator.  Upon  the  trial  the  jury  awarded 
a  verdict  of  $800  In  damages  against  the  company,  and  Its  motion  for  a  new 
trial  having  been  overruled  It  Is  here  on  appeal. 

Sophia  Cross  was  a  negro  woman  living  In  Madison vllle  Ky.  Her  daugh- 
ter, Emma  Baxter  died  in  Kansas  City  Mo.,  on  the  91st  day  of  October,  1899. 
On  the  day  of  her  death  her  husl)and,  James  T.  Baxter,  sent  the  following 
meBsage  to  the  mother : 

•*To  Mrs.  Sophia  Cross,  Madlsonville,  Ky. : 

**£mma  Baxter  is  dead.     Please  come. 

'•JAMES  T.  BAXTER." 

This  message  was  received  at  the  company's  office  In  Madlsonville  on  the 
same  day  that  It  was  sent  at  11:40  a.  m. ;  Immediately  upon  Its  receipt  at 
the  delivery  office  It  was  written  out,  and  delivered  to  a  messenger,  with 
instructions  to  find  the  addressee,  and  deliver  the  message  to  her.  The  tele- 
gram contained  no  street,  number  nor  address,  nor  any  information  as  to- 
the  color  or  nationality  of  the  person  to  whom  It  was  addressed.  The  mes- 
senger, upon  receiving  the  telegram,  proceeded  to  search  for  the  whereabouts 
of  Sophia  Cross.  He  states— and  In  this  he  Is  not  contradicted— that  he  in- 
quired at  the  postoffice,  the  hotels,  and  of  various  persons,  white  and  col- 
ored, whom  he  met  upon  the  streets,  or  whom  he  suspected  might  know 
something  of  the  residence  of  the  addressee  of  the  message ;  he  further  states 
that  after  a  diligent  search  and  Inquiry  he  was  wholly  unable  to  locate  the 
address  of  appellee's  decedent;  that  after  the  expiration  of  several  hours' 
search  he  returned  the  telegram  to  the  office,  with  the  Information  that  he 
could  not  locate  the  person  entitled  to  it.  The  operator  at  the  delivery  office 
then  sent  what  is  called  a  service  telegram  to  the  office  at  Kansas  City,  stat- 
ing that  Sophia  Cross  could  not  be  found,  and  asking  for  a  more  definite 
address.  This  service  telegram  was  sent  on  the  morning  of  the  2id  of  Octo- 
ber.    On  the  morning  of  the  23d  of  October  there  was  received  at  the  office 
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in  Madlsonville  a  telegram  from  Kansas  City,  conoemlng  the  dehth  of  Emma 
Baxter,  directed  to  David  Cross,  stating  that  he  worked  at  the  Monarch 
mines.  On  receiving  this  telegram  the  operator  telephoned  David  Cross 
at  the  Monarch  mines,  and  he  at  once  called  at  the  o£9ce  and  obtained  the 
message.  Struck  bj  the  similarity  of  the  names,  the  operator  inquired  of  him 
If  he  knew  Sophia  Cross,  in  answer  to  which  interrogatory  he  responded 
that  she  was  his  mother;  whereupon  the  telegram  for  her  was  delivered  to 
him,  and  he  in  turn  delivered  it  to  his  mother. 

Emma  Baxter  was  buried  in  the  afternoon  of  October  83,  1890,  and  at 
the  time  Sophia  Cross  actually  received  the  telegram  conveying  the  infor- 
mation of  the  death  of  her  daughter  she  could  not  have  attended  thtt  funeral; 
although  we  think  the  evidence  shows  that  she  could,  and  would,  have 
attended  it,  had  the  telegram  addressed  to  her  been  delivered  during  the  day 
of  October  2l8t.  The  verdict  rendered,  as  comiMired  with  verdicts  usually 
awarded  by  juries  in  such  cases,  can  not  be  considered  excessive. 

The  appellant  complains  of  two  errors  of  the  court,  which  we  think  are 
well  taken :  First,  that  the  court  erred  in  instructing  the  jury  on  the  subject 
of  gross  negligence  and  punitive  dfimages;  second,  in  excluding  from  the 
consideration  of  the  jury  the  existence  of  the  rule  as  to  a  free  delivery  limit, 
and  the  failure  to  give  an  instruction  predicated  thereon.  We  have  been 
cited  to  no  authority  holding  that  in  a  case  like  this,  based  wholly  upon  a 
breach  of  contnict,  unattended  with  any  physical  injury,  the  defendant  is 
liable  for  anything  more  than  compensatory  damages,  and  we  think  the  trial 
court  erred  in  giving  the  instruction  on  gross  negligence,  authorizing  the 
infiiotion  of  punitive  damages;  moreover,  we  think  the  evidence  in  this  case 
wholly  failed  to  show  gross  negligence  on  the  part  of  appellant  in  failing  to 
deliver  the  telegram.  The  uncontradicted  evidence  sho>\s  that  upon  its  re- 
ceipt in  Madlsonville,  without  street  address  or  number,  it  was  written  out 
and  delivered  at  once  to  the  messenger;  that  this  messenger  spent  nearly  all 
of  the  afternoon  of  the  day  on  which  it  was  delivered  to  him  in  searching 
for  information  as  to  the  whereabouts  of  the  addressee,  without  being  able 
to  find  her,  and  he  thereupon  returned  it  to  the  office,  and  a  service  message 
was  sent  to  Kansas  City  for  more  specific  information  in  regard  thereto. 
It  was  ^evidently  in  response  to  this  service  message  that  the  telegram  was 
sent  to  David  Cross,  the  son  of  appellee's  decedent,  through  whom  the  tele- 
gram to  Sophia  Cross  was  finally  delivered. 

There  is  evidence  in  the  record  to  show  that  David  Cross,  the  husband  of 
Sophia  Cross,  worked  in  some  menial  employment  not  far  from  the  o£9oe  of 
appellant;  also  that  one  of  his  sons  had,  several  years  before,  been  a  mes- 
senger in  appellant's  service,  but  the  messenger  who  had  charge  of  the  tele- 
gram in  question  did  not  know  these  people  or  their  relationship  to  Sophia 
Cross. 

We  are  unable  to  see,  considering  that  Sophia  Cross  was  an  obscure  col- 
ored woman  living  nearly  a  mile  from  the  office  of  appellant,  how  it  could 
be  charged  with  gross  negligence,  in  the  face  of  the  uncontradicted  testi- 
mony showing  that  its  servants  had  made  the  effort  herein  set  forth  to  de- 
liver the  message  on  tne  day  that  it  was  received  at  Madlsonville. 

Upon  the  trial  of  the  case  appellant  introduced  in  evidence  rule  50,  which 
Is  as  follows:  "Messages  will  be  delivered  free  within  a  radius  of  one-half 
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mile  from  the  office  in  any  city  or  town  of  less  than  5,000  inhabitants,  and 
TTithin  a  radius  of  one  mile  from  the  office  in  any  city  or  town  of  5,000  or 
more  inhabitants.  Beyond  these  limits  only  the  actual  cost  of  the  delivery 
service  will  be  collected.  The  manager  will,  however,  see  that  such  cost 
Is  as  reasonable  as  possible. 

In  the  case  of  the  Western  Union  Telegraph  Co.  v.  Daniel,  15  Ky.  Law 
Hep.,  813,  on  this  subject  the  Superior  Court  said:  "Where  a  person  to 
whom  a  telegram  was  addressed  resided  two  miles  from  the  telegraph  sta- 
tion of  a  small  town,  in  an  action  by  him  against  the  company  to  recover 
damages  on  account  of  delay  in  delivering  the  niessage  it  was  error  to  in- 
struct the  jury  that  if  the  telegram  could  have  been  received  by  plaintiff 
*by  the  exercise  of  ordinary  diligence  in  searching  for  him  in  the  town'  in 
a  reasonable  time  'after  it  should  have  been  received  at  the  office,'  the  law 
was  for  the  plaintiff.  As  the  plaintiff  did  not  reside  in  town,  and  the  com- 
pany is  not  required  to  deliver  messages  to  persons  residing  a^  far  as  two 
miles  in  the  country,  unless  it  is  paid,  or  especially  undertal^es  to  do  so,  the 
only  duty  of  the  operator  was  to  use  ordinary  diligence  to  learn  whether  the 
plaintiff  was  in  town,  and,  if  so,  then  to  use  oitlinary  diligence  to  deliver 
the  message  to  him.  It  is  too  much  to  require  the  company  in  such  cases  to 
make  diligent  search  for  the  party. ' ' 

In  the  case  of  the  Western  ITnion  Telegn\ph  Co.  v.  Matthews,  21  Ky.  Law 
Rep.,  1406,  the  court  said:  "The  telegram,  the  failure  to  deliver  which 
promptly  is  sought  to  be  made  the  1)asis  of  recovery  in  this  cfise,  was  sent 
during  the  afternoon  of  November  12th,  1S9(),  from  Springfield,  Ky.,  to  ap- 
pellee at  Shelbyville,  Ky.  The  operator  at  Shelbyvllle  received  it  promptly, 
but  ascertaining  that  appellee  lived  in  the  country  some  four  and  a  half 
miles,  so  notified  the  agent  at  Springfield.  At  about  1  o'clock  on  4ihe  next 
afternoon  (the  13th)  the  Shelbyville  agent  was  notified  that  the  charges  for 
delivering  in  the  country  were  guaranteed,  and  to  deliver  by  special  mes- 
senger. 

"There  was  a  failure  to  do  this  under  circumstances  which  conduce  to 
show  negligence  on  the  part  of  the  company's  agent,  but  it  Is  clear  there 
was  no  obligation  on  the  company  to  deliver  In  the  country  until  after  a 
gnarantee  of  charges.  The  Instructions  to  the  jury  are  not  explicit  In  this 
respect;  indeed,  the  second  instruction  imports  to  the  contraiy.  An  instruc- 
tion offered  by  the  appellant  on  this  behalf  (No.  5)  should  have  bten  given. 
The  error  in  refusing  it  was.  clearly  prejudicial. " 

The  encontradicted  evidence  of  the  surveyor  of  Hopkins  county  showed 
that  Sophia  Cross  lived  more  than  a  half  mile  from  the  company's  office, 
on  an  alr-llne,  and  that,  by  the  nearest  route  by  which  that  distance  could 
be  traveled,  she  lived  four-fifths  of  a  mile  from  the  office.  The  company 
rule,  establishing  the  free  delivery  limit,  Is  entirely  reasonable.  If  not  abso- 
lutely necessary,  and  as  the  addressee  lived  outside  of  the  free  delivery  limit 
of  MadlsonvUle,  It  was  the  duty  of  the  sender  of  the  message  either  to  pre- 
pay, or  guarantee,  the  extra  delivery  fee. 

The  trial  court  should  not  have  excluded  the  evidence  of  this  rule  from  the 
jury,  and  should  have  given  the  instruction  asked  by  the  appellant,  based 
upon  Its  existence. 

For  these  errors  the  judgment  Is  reversed  for  proceedings  consistent  with 
this  opinion. 

Whole  court  sitting  except  Judge  Nunn. 
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McINERNEY.  SHERIFF  v.  HUELEFELD. 

(FiledJune  11,  1Q08.) 

Taxation— County  levy— Improper  division  of  magisterial  districts— Ap- 
pellee, a  taxpayer  of  the  City  of  Covington,  filed  this  action  to  enjoin  the 
sheriff  of  Kenton  county  fn^m  collecting  a  county  levy  tax  of  thirty-eight 
cents  on  the  $100  of  property  in  the  county.  One  of  the  grounds  relied  on 
for  the  injunction  is  that  in  the  division  of  the  county  into  magisterial  dis- 
tricts only  two  districts  were  laid  off  in  the  3ity  of  Covington  and  five  in 
the  county  outside  of  the  city,  and  this  apportionment  was  unfair  and  un- 
just. Held— That  the  taxpayer  can  not  raise  this  objection  to  defeat  the 
tax.  The  division  of  the  county  Into  magisterial  districts  was  made  in  con- 
formity to  section  10:J0,  Kentucky  Stiitutes,  and  no  exceptions  were  made  to 
the  division  as  could  have  been  done  by  apix?llee  or  any  other  citizen.  In 
addition  to  this  remedy,  if  the  division  was  unjust,  under  section  1083,  Ken- 
tucky Statutes,  a  reapportionment  could  have  been  made  in  the  same  way 
four  years  a^r  the  apportionment.  Another  objection  urged  is  that  the 
levy  Is  excessive.  Held— That  a  court  of  equity  will  not  interfere  with  the 
levy  on  this  ground,  as  It  is  within  the  limit  prescribed  by  the  Constitution, 
and  the  levy  Is  sufficiently  definite.  Another  objection  urged  is  that  the 
city  of  Covington  is  by  law  seiiarated  from  the  l>alance  of  the  county  of  Ken- 
ton for  governmental  purposes.  Held— That  there  is  nothing  In  any  of  the 
special  acts  relied  on  which  constitute  contracts  between  the  city  and  State 
which  recognlxe  the  city  and  county  as  seitarate  for  governmental  purposes, 
and  there  Is  no  separation  of  the  county  and  city  for  governmental  pur- 
poses. 

Frank  M.  Tracy  and  Herbert  Jackson  for  appellant. 

Francis  J.  Hanlon,  W.  S.  Piyor  and  A.  G.  Simrall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  H.  B.  Huelefeld,  a  citizen  and 
taxpayer  of  the  city  of  Covington,  against  the  appellant,  M.  D.  Mclnerney, 
sheriff  of  Kenton  county,  to  enjoin  the  collection  of  a  tal  of  thirty-eight 
cents  on  each  $100  of  property  in  th«  county,  which  was  levied  by  the  fiscal 
court  of  Kenton  county,  composed  of  the  county  judge  and  seven  magis- 
trates, five  of  whom  reside  outside  of  the  city  of  Covington,  and  two  within 
the  city  limits,  at  the  regular  meeting  of  the  fiscal  court  for  that  purpose 
in  April,  1909,  upon  three  grounds:  First,  because  the  commissioners  ap- 
pointed, pursuant  to  section  1079  of  the  Kentucky  Statutes,  to  divide  the 
county  Into  justices'  districts,  only  allotted  to  the  city  two  magistrates, 
while  five  were  allotted  to  the  county  outside  of  the  city,  notwithstanding 
the  fact  that  the  city  greatly  exceeded  the  rest  of  the  county  both  in  wealth 
and  population.  It  appeal's  from  the  record  that  in  1892  the  county  judge 
of  Kenton  county  appointed  three  commissioners  to  divide  the  county  Into 
magisterial  districts,  and  that  they  performed  this  duty  in  strict  conformity 
with  the  provisions  of  section  1080  of  the  Kentucky  Statutes,  and  that  no 
exceptions  were  made  to  the  division  as  made  by  them,  and  their  report 
was  regularly  confirmed  by  the  judgment  of  the  Kenton  County  Court  at  Its 
January  term,  1893,  and  so  far  as  this  record  shows  this  apportionment  has- 
never  been  called  in  question  in  any  way.     If,  as  contended,  this  apportion- 
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ment  of  the  county  into  magisterial  districts  was  unjust  to  the  city  of  Cov- 
inf^n,  they  could  have  filed  exceptions  to  the  conflnnation  of  the  report, 
and  in  addition  to  this  remedy  section  1083  of  the  sttitutes  provides  that  the 
county  may  be  reapportioned  into  justices'  districts  at  any  term  of  the 
court.  In  the  same  way  four  years  after  the  first  apportionment.  As  the  city 
of  Covington  has  not  complained  of  this  apportionment  in  the  manner 
pointed  out  by  the  statute,  a  court  of  equity  ctm  not  regard  it  as  a  sound 
contention  at  the  suit  of  an  individual  citizen  to  enjoin  the  collection  of  the 
tax  against  him. 

The  next  ground  complained  of  is  that  the  levy  made  by  the  fiscal  court  Ifi 
in  excess  of  the  requirement  of  the  county,  and  was  not  itemized  in  the  man- 
ner r«»quireil  by  law.  Section  1839  of  the  Statutes,  which  was  passed  in  con- 
formity with  the  requirements  of  section  157  of  the  Constitution,  provides: 
**The  fiscal  court  shall  have  jurisdiction  to  levy  each  year  for  county  pur- 
poses an  ad  valorem  tax  on  all  property  subject  to  taxation  within  the 
county,  whether  belonging  to  natural  persons  or  corporations,  comx^nnies  or 
associations,  not  to  exceed  fifty  cents  on  each  tlOO  in  value  thereof  as  assessed 
for  State  purposes.  The  tax  complained  of  in  this  action  is  only  for  thirty- 
eight  cents  on  each  $100  in  value  of  taxable  property  in  the  county,  and  is, 
therefore,  clearly  within  the  limit.  The  law  is  well  settled  that  so  long  as 
municipal  governments  make  levies  of  taxes  within  the  limits  prescribed  by 
the  Constitution  courts  of  equity  will  not  undertake  to  inquire  into  the  neces- 
sity of  the  levy  at  the  hands  of  an  individual  taxpayer.  (Mayfield  Woolen 
Mills,  &c.  V.  City  of  Mayfield,  23  Ky.  Law  Rep.,  1676,  where  the  question 
was  recently  and  thoroughly  considered  by  this  court,  and  the  conclusion 
there  reached  is  supported  by  the  overwhelming  weight  of  authority  on  the 
question;  High  on  Injunctions,  3d  edition,  section  544;  Cooley  on  Taxation, 
dd  edition,  page  372. )  Nor  does  the  record  sustain  this  contention  of  appellee 
as  to  the  alleged  excessive  levy,  and  it  does  not  bear  out  appellee's  conten- 
tion that  the  fiscal  court  did  not  specify  with  sufficient  distinctness  the  pur- 
poses for  which  the  levy  was  made.  The  resolution  of  the  fiscal  court  on  this 
point  recites  that  thirty -eight  cents  was  apportioned  as  follows :  Three  cents 
for  the  purpose  of  creating  a  sinking  fund  with  which  to  purchase  a  poor 
farm  and  erect  suitable  building  thereon ;  ten  cents  for  the  maintenance  and 
repair  of  the  public  roads  and  bridges  of  the  county,  and  twenty-five  c«nts 
to  defray  the  general  county  expenses.  The  language  of  the  resolution  is  in 
aubstantial  compliance  with  the  provisions  of  the  State  revenue  act,  which 
provides  that  an  annual  tax  of  fifty  cents  on  each  $100  of  value  on  all  prop- 
erty shall  be  levied  for  the  following  purposes:  "Twenty -two  and  one-half 
cents  for  the  oniinary  expenses  of  the  government;  twenty- two  cents  for  the 
schools;  five  cents  for  the  sinking  fund,  and  one-half  of  one  cent  for  the  A. 
A  M.  College." 

In  our  opinion  the  levy  was  sufficiently  definite.  The  third  and  most  im- 
portant ground  upon  which  appellee  assails  the  levy  is  that  the  city  of  Cov- 
ington is  by  law  separated  from  the  balance  of  the  county  of  Kenton  for  gov- 
ernmental purposes,  and  that  in  consequence  thereof  the  fiscal  court  of  the 
county  had  no  legal  power  or  authority  to  levy  a  tax  for  county  purposes 
upon  the  property  of  citizens  living  within  the  city  of  Covington,  and  inci- 
dentally to  this  contention  it  is  insisted  by  appellee  that  the  decision  ren- 
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McINERNEY.  SHERIFF  v.  HUELEFELD. 

(Filed  June  111  1Q08.) 

Taxation— County  levy— Improper  division  of  magisterial  districts— Ap- 
pellee, a  taxpayer  of  the  City  of  Covington,  filed  this  action  to  enjoin  the 
sheriflf  of  Kenton  county  from  collecting  a  county  levy  tax  of  thirty-eight 
cents  on  the  $100  of  property  in  the  county.  One  of  the  grounds  relied  on 
for  the  injunction  is  that  in  the  division  of  the  county  into  magisterial  dis- 
tricts only  two  districts  were  laid  off  In  the  3ity  of  Covington  and  five  in 
the  county  outside  of  the  city,  and  this  apportionment  was  unfair  and  un- 
just. Held— That  the  taxpayer  can  not  raise  this  objection  to  defeat  the 
tax.  The  division  of  the  county  into  magisterial  districts  was  made  In  con- 
formity to  section  1050,  Kentucky  Statutes,  and  no  exceptions  were  made  to 
the  division  as  could  have  been  done  by  appellee  or  any  other  citizen.  In 
addition  to  this  remedy,  If  the  division  Wiis  unjust,  under  section  1082,  Ken- 
tucky Sttitutes,  a  reapportionment  could  have  been  made  in  the  same  way 
four  years  after  the  apportionment.  Another  objection  urged  is  that  the 
levy  is  excessive.  Held— That  a  court  of  equity  will  not  interfere  with  the 
levy  on  this  ground,  as  It  is  w^lthin  the  limit  prescribed  by  the  Constitution, 
and  the  levy  is  sufficiently  definite.  Another  objection  urged  Is  that  the 
city  of  Covington  is  by  law  separated  from  the  balance  of  the  county  of  Ken- 
ton for  governmental  puriwses.  Held— That  there  is  nothing  In  any  of  the 
special  acts  relied  on  which  constitute  contracts  between  the  city  and  State 
which  recognize  the  city  and  county  as  seiiarate  for  governmenttil  purposes, 
and  there  Is  no  separation  of  the  county  and  city  for  governmental  pur- 
poses. 

Frank  M.  Tracy  and  Herbert  Jackson  for  appellant. 

Francis  J.  Hanlon,  W.  S.  Pryor  and  A.  G.  Simrall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  H.  B.  Huelefeld,  a  citizen  and 
taxpayer  of  the  city  of  Covington,  against  the  appellant,  M.  D.  Mclneroey, 
Bheriff  of  Kenton  county,  to  enjoin  the  collection  of  a  ta±  of  thirty-eight 
cents  on  each  $100  of  property  in  the  county,  which  was  levied  by  the  fiscal 
court  of  Kenton  county,  composed  of  the  county  judge  and  seven  magis- 
trates, five  of  whom  reside  outside  of  the  city  of  Covington,  and  two  within 
the  city  limits,  at  the  regular  meeting  of  the  fiscal  court  for  that  purpose 
in  April,  1909,  upon  three  grounds:  First,  because  the  commissioners  ap- 
pointed, pursuant  to  section  1079  of  the  Kentucky  Statutes,  to  divide  the 
county  into  justices'  districts,  only  allotted  to  the  city  two  magistrates, 
while  five  were  allotted  to  the  county  outside  of  the  city,  notwithstanding 
the  fact  that  the  city  greatly  exceeded  the  rest  of  the  county  both  in  wealth 
and  population.  It  appeal's  from  the  record  that  in  1892  the  county  judge 
of  Kenton  county  appointed  three  commissioners  to  divide  the  county  inta 
magisterial  districts,  and  that  they  performed  this  duty  in  strict  conformity 
with  the  provisions  of  section  1080  of  the  Kentucky  Statutes,  and  that  no 
exceptions  were  made  to  the  division  as  made  by  them,  and  their  report 
was  regularly  confiimed  by  the  judgment  of  the  Kenton  County  Court  at  its 
January  term,  1893,  and  so  far  as  this  record  shows  this  apportionment  has 
never  been  called  in  question  in  any  way.     If,  as  contended,  this  apportion- 
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ment  of  the  county  into  magisterial  districts  was  unjust  to  the  city  of  Cov- 
ington, they  could  have  filed  exceptions  to  the  conflnuation  of  the  report, 
and  in  addition  to  this  remedy  section  1083  of  the  statutes  provides  that  the 
county  may  be  reapportioned  into  justices'  districts  at  any  term  of  the 
court,  in  the  same  way  four  years  after  the  first  apportionment.  As  the  city 
of  Covington  has  not  complained  of  this  apportionment  in  the  manner 
pointed  out  by  the  statute,  a  court  of  equity  can  not  regard  it  as  a  sound 
contention  at  the  suit  of  an  Individual  citizen  to  enjoin  the  collection  of  the 
tax  against  him. 

The  next  ground  compUiined  of  is  that  the  levy  made  by  the  fiscal  court  ifi 
in  excess  of  the  requirement  of  the  county,  and  was  not  itemized  in  the  man- 
ner K^iuiretl  by  law.  Section  1839  of  the  Statutes,  which  was  passed  In  con- 
formity with  the  requirements  of  section  157  of  the  Constitution,  pix)vldes: 
''The  fiscal  court  shall  have  jurisdiction  to  levy  each  year  for  county  pur- 
poses an  ad  valorem  tax  on  all  property  subject  to  taxation  within  the 
county,  whether  belonging  to  natural  persons  or  corporations,  comptmies  or 
associations,  not  to  exceed  fifty  cents  on  each  tlOO  in  value  thereof  as  assessed 
for  State  purposes.  The  tax  complained  of  in  this  action  is  only  for  thirty- 
eight  cents  on  each  $100  in  value  of  taxable  proi)erty  in  the  county,  and  is, 
therefore,  clearly  within  the  limit.  The  law  is  well  settled  that  so  long  as 
municipal  governments  make  levies  of  taxes  within  the  limits  prescribed  by 
the  Constitution  courts  of  equity  will  not  undertake  to  inquire  into  the  neces- 
sity  of  the  levy  at  the  hands  of  an  individual  taxpayer.  (Mayfield  Woolen 
Mills,  &c.  V.  City  of  Mayfield,  23  Ky.  Law  Rep.,  1676,  where  the  question 
was  recently  and  thoroughly  considered  by  this  court,  and  the  conclusion 
there  reached  is  supported  by  the  overwhelming  weight  of  authority  on  the 
question;  High  on  Injunctions,  2d  edition,  section  544;  Cooley  on  Taxation, 
8d  edition,  page  372. )  Nor  does  the  reconl  sustain  this  contention  of  appellee 
as  to  the  alleged  excessive  levy,  and  it  does  not  bear  out  appellee's  conten- 
tion that  the  fiscal  court  did  not  specify  with  sufficient  distinctness  the  pur- 
poses for  which  the  levy  was  made.  The  resolution  of  the  fiscal  court  on  this 
point  recites  that  thirty -eight  cents  was  apportioned  as  follows :  Three  cents 
for  the  puriiose  of  creating  a  sinking  fund  with  which  to  purchase  a  poor 
farm  and  erect  suitable  building  thereon ;  ten  cents  for  the  maintenance  and 
repair  of  the  public  roads  and  bridges  of  the  county,  and  twenty-five  cents 
to  defray  the  general  county  expenses.  The  language  of  the  resolution  is  in 
substantial  compliance  with  the  provisions  of  the  State  revenue  act,  which 
provides  that  an  annual  tax  of  fifty  cents  on  each  $100  of  value  on  all  prop- 
erty shall  be  levied  for  the  following  purposes:  "Twenty-two  and  one-half 
cents  for  the  ordinary  expenses  of  the  government;  twenty- two  cents  for  the 
schools;  five  cents  for  the  sinking  fund,  and  one-half  of  one  cent  for  the  A. 
&  M.  College." 

In  our  opinion  the  levy  was  sufficiently  definite.  The  third  and  most  im- 
portant ground  upon  which  apjiellee  assails  the  levy  is  that  the  city  of  Cov- 
ington is  by  law  separated  from  the  balance  of  the  county  of  Kenton  for  gov- 
ernmental purposes,  and  that  in  consequence  thereof  the  fiscal  court  of  the 
county  had  no  legal  power  or  authority  to  levy  a  tax  for  county  purposes 
upon  the  property  of  citizens  living  within  the  city  of  Covington,  and  inci- 
dentally to  this  contention  it  is  insisted  by  appellee  that  the  decision  ren- 
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dered  by  this  oourt  in  the  case  of  Richardson  v.  Boske,  Sheriff,  &c.,  23  Ky. 
Law  Rep.,  1209,  should  be  overruled.  In  that  case  Richardson,  a  citizen  of 
Kenton  county  residing  outside  of  the  corporate  limits  of  the  city  of  Coving- 
ton, sought  to  enjoin  Boske,  the  then  sheriff,  from  collecting  a  tax  which 
the  magistrates  of  the  county  residing  outside  of  Covington,  assuming  to  be 
the  fiscal  court  of  the  county,  had  levied  on  property  located  in  the  county 
outside  of  the  city  of  Covington  for  the  year  1899,  for  county  purposes,  on 
the  ground  that  the  magistrates  residing  in  the  city  of  Coving^n  did  not 
act  as  members  of  the  fiscal  court,  which  made  the  levy,  and  that  the  tax 
was,  therefore,  levied  by  an  illegally-constituted  fiscal  court.  The  sheriff 
resisted  the  granting  of  the  injunction  upon  the  ground  that  the  city  of 
Covington  was  separated  from  the  residue  of  the  county  for  governmental 
purposes,  and  was,  therefore,  not  liable  for  any  part  of  the  tax  sought  to  be 
enjoined,  and  that  the  magistnites  residing  within  the  city  limits  did  not 
constitute  any  part  of  the  fiscal  court,  and  to  support  this  contention  relied 
upon  certiiin  special  acts  of  the  general  assembly  running  through  a  series 
of  years,  which  exempted  the  citizens  of  Covington  from  any  charge  for  niain- 
tjiining  the  public  ronds  of  the  county  outside  the  city,  and  for  other  ex- 
ix*nst\s  for  the  maintenance  and  improvement  of  the  county  outside  of  the 
city,  and  are  the  identical  acts  relied  on  to  support  the  contention  of  appel- 
lee in  this  proceeding.  In  that  case  it  was  not  necessary  for  the  court  to  dp- 
cide  wliether  tlie  separation  of  the  city  of  Covington  from  the  residue  of  the 
coimty  for  governmental  purpose  actually  existed  by  virtue  of  these  acts  or 
not,  but  the  court  did  decide  that  in  so  far  as  they  were  inconsist<^nt  with  or 
repugnant  to  the  act  of  October,  18i>2,  which  is  embraced  in  sections  1833  to 
1851,  inclusive,  of  the  statutes,  which  define  and  prescribe  the  duties  of  fiscal 
courts,  that  they  were  repealed  by  the  concluding  section  of  that  act,  and 
that  the  fiscal  court  consisted  of  the  county  judge  and  seven  magistrates,  and 
that  as  such  they  had  the  jurisdiction  to  appropriate  county  funds  for  all 
the  purposes  defined  in  sectlcm  1840  of  the  Kentucky  Stiitutes,  and  to  levy 
a  sufficient  tax  within  the  statutory  limit  upon  all  the  property  within  the 
entire  county,  whether  located  inside  or  outside  of  the  city  of  Covingon  for 
this  purpose.  The  decision  in  the  case  of  Richardson  v.  Boske,  Sheriff,  has 
l)«*en  referred  to  and  approved  by  this  court  in  (juite  a  number  of  ctises  which 
have  since  been  decided.  (Camp])ell  County  v.  Newport  &  Cincinnati 
Bridge  Co.,  r23  Ky.  Law  Rep.,  2056;  City  of  Covington  v.  Highland  District, 
24  Ky.  L:iw  Rep.,  434;  Commonwealth  v.  Portt^r,  24  Ky.  Law  Rep.,  366; 
Jackson  v.  Bowski,  23  Ky.  Law  Rep. ,  1845. )  And  that  ciise  followed  the 
rule  which  had  been  previously  announced  in  Campb(»ll  County  v.  Commis- 
sioners, &c.,  19  Ky.  Law  Rep.,  SIK);  Joyce  v.  Jefferson  Fiscal  Court,  21  Ky» 
Law  Rep. ,  199.  And  we  still  adhere  to  the  law  as  therein  announced.  In 
addition  we  will  say  that  there  is  nothing  in  the.se  various  si)ecial  acts  which 
sustain  the  contention  that  the  general  as.senibly  intended  thereby  to  sepa- 
rate the  city  of  Covington  from  the  coimty  of  Kenton  for  governmental  pur- 
poses. They  are  in  no  sen.se  contracts  between  the  city  and  State.  The 
general  a«^senibly  always  had  the  power  to  repeal  them  when  they  saw  fit, 
and  did  so  by  the  general  act  of  October,  1893,  which  was  passed  in  confonu- 
ity  with  the  mandate  of  the  Constitution  re(iuiring  uniformity  and  prt)hib- 
iting  special   legishition.     The  city  of   Covington   maintains   its   separate 
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inunlcipal  goyernment  like  every  other  city  in  the  Commonwealth,  and  in 
.addition  thereto  permits  the  use  of  its  city  courthouse  by  the  circuit  court 
while  it  is  holdin£f  its  session  within  the  city.  But  there  is  nothing  to  sup- 
port the  contention  of  a  separation  between  the  city  and  county  for  govern- 
mental purposes.  On  the  contrary,  the  county  government  is  administered 
by  county  officers,  who  are  elected  by  the  entire  county,  and  whose  juris- 
diction extends  over  the  entire  county,  including  the  city  of  Covington. 

The  general  assembly  has  plenary  power  to  create  counties,  and  it  can 
not  be  doubted  that  if  they  had  intended  to  establish  a  separate  county  gov- 
-ernment  in  the  city  of  Covington  that  they  would  have  done  so  in  a  clear, 
explicit  and  unequivocal  act  passed  for  that  purpose.  In  our  opinion  the 
contention  rests  upon  no  substantial  basis,  and  can  not  be  maintained. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  dissolve  the  injunction  granted  by  the  circuit  judge  and  for 
-an  order  dismissing  plaintiff's  petition  with  cost,  and  for  such  other  proceed- 
ings as  may  be  necessary  to  carry  out  the  views  indicated  in  this  opinion. 
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(Filed  June  11,  1908— Not  to  be  reported.) 

Street  Improvement— Liens— Process— Pleading— Clerical  misprision— This 
action  was  brought  t-o  enforce  a  lien  under  an  apportionment  warrant  issued 
for  street  improvement  against  the  property  of  Itobert  Campbell,  Sr. ,  for 
whom  the  L.  S.  V.  &  T.  Co.  was  trustee.  The  action  was  brought  against 
the  L.  S.  V.  &  T.  Co.,  trustee  for  Robert  Campbell,  Sr. ,  and  against  Robert 
Campbell,  Sr.,  and  the  petition  wound  up  with  a  prayer  for  judgment 
against  the  F.  T.  &  S.  V.  Co.,  trustee  for  Robert  Campl)ell,  Sr.,  and  Rob* 
«rt  Campbell,  Sr.  The  process  was  servetl  upon  the  L.  S.  V.  &  T.  Co., 
trustee  for  Robert  Campbell,  Sr.,  and  Robert  Camplx^ll,  Sr.  A  judgment 
by  default  was  renderetl  and  the  property  sold  thereunder,  when  appellant 
became  the  purchaser.  Motion  was  made  and  sustained  setting  aside  the 
Judgment  as  a  clerical  misprision,  as  authorized  under  section  763,  Civil 
Code  of  Practice,  from  which  this  appeal  is  prosecuted.  Held— That  the 
Judgment  was  properly  net  aside,  as  it  was  unauthorized  under  the  pleading, 
and  section  90,  Civil  Code  of  Practice,  which  only  entitles  the  plaintiff  to 
the  relief  prayetl  for  in  case  of  judgment  by  default.  The  service  upon 
the  I».  S.  V.  &  T.  Co.,  by  delivering  a  copy  to  H.  V.  Loving,  president  of 
the  L.  S,  V.  &  T.  Co.,  was  insufficient  to  bring  before  the  court  the  L.  S, 
V.  &  T.  Co,  as  trustee. 

R.  T.  Colston  for  appellant. 

Harris  &  Marshall  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Cl\ancery  division,  No.  1. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  11th  day  of  July,  1894,  the  General  Council  of  the  City  of  Louis- 
ville  ordained  that  the  carriage  way  of  24th  street,  from  the  north  line  of 
Broadway  to  the  south  line  of  Magazine  street,  should  be  improved  by  curb- 
ing and  paving  with  brick.  This  work  was  performed  Ijy  E.  L.  Colston 
under  contract  with  the  city.  The  L.  S.  V.  &  T.  Co.  held  title  to  a  thirty- 
foot  lot  which  abutted  the  improvement  as  trustees  for  Robert  Campbell, 
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Sp.  On  the  22d  day  of  November,  1804,  an  apportionment  warrant  was  fssaecB' 
against  the  trust  company  as  trustee  for  Campbell  in  favor  of  Colston  for- 
168.41,  their  proportionate  cost  of  improving  the  street.  This  warrant  was- 
assigned  by  Colston  to  the  appellant,  Geo.  C.  Patton,  who,  on  the  12th  day 
of  June,  1896,  instituted  this  suit  in  the  Jefferson  Circuit  Court  against 
the  L.  S.  V.  &  T.  Co.,  trustee  for  Robert  Campbell,  Sr.,  and  JRobert  Camp* 
bell,  Sr. ,  to  collect  the  amount  thereof.  After  the  usual  recitation  of  facts 
as  to  the  issual  and  delivery  of  the  warrant,  the  petition  wound  up  with  a 
prayer  for  a  judgment  against  the  F.  T.  &  S.  V.  Co. ,  trustee  for  Robert 
Campbell,  Sr. ,  and  Robert  Campbell,  Sr. ,  for  $53.41,  and  that  his  lien  against 
the  property  should  be  enforced  and  the  lot  sold  to  pay  it.  Summons  issued 
on  this  petition  against  this  L.  S.  V.  &  T.  Co. ,  trustee  for  Robert  Campbell, 
Sr.,  and  Robert  Campbell,  Sr.,  which  the  return  of  the  sheriff  shows  was- 
executed  by  delivering  a  copy  of  the  sumiuons  to  H.  V.  Loving,  president  of' 
the  L.  S.  V.  &  T.  Co.,  and  on  the  31st  of  September,  1894,  a  judgment  was. 
rendered  by  default,  directing  the  sale  of  the  lot  to  pay  the  apportionment 
warrant,  and  at  the  sale  made  pursuant  thereto  appellant  became  the  pur- 
chaser at  the  price  of  $77.25.  The  sale  was  reporteti  and  confirmed  In  June,. 
1898,  and  on  the  1st  of  June,  1901,  the  Louisville  Trust  Co.,  as  trustee  of 
Campbell,  moved  the  court  to  set  aside  the  judgment  of  September  21,  1897, 
on  the  ground  that  the  judgment  was  a  clerical  misprision,  and  in  compli- 
ance with  the  provisions  of  section  763  of  the  Code.  At  the  same  time  they 
paid  into  court  $94,  the  amount  of  appellant's  bid,  with  interest.  Their  mo- 
tion was  sustained  and  the  judgment  set  aside  and  plaintiff's  petition  dis- 
missed, to  which  he  excepted,  and  has  brought  his  case  to  this  court  for- 
review.  Section  90  of  the  Civil  Code  provides  that  '*the  petition  must 
state  facts  which  constitute  a  cause  of  action  in  favor  of  the  plaintiff  against 
the  defendant,  and  must  deiuand  the  specific  relief  to  which  the  plaintiff 
considers  himself  entitled,  and  may  contain  a  general  prayer  for  any  other- 
relief  for  which  the  plaintiff  may  appear  entitled.  If  no  defense  be  made,, 
the  plaintiff  can  not  have  judgment  for  any  relief  not  specifically  demanded. 
But  if  defense  be  made,  he  may  have  judgment  for  other  relief  under  the- 
prayer  therefor." 

It  appears  from  the  recitation  of  facts  above  that  whilst  the  plaintiff  made 
the  L.  S.  V.  &  T.  Co.  a  defendant,  it  asked  a  judgment  against  the  F.  T. 
A  S.  V.  Co.,  as  trustee,  and  took  judgment  for  the  sale  of  the  lot  as  the^ 
property  of  the  L.  S.  V.  &  T.  Co.,  the  summons  l)eing  served  up<m  that  com- 
pany individually.  We  are  informed  by  counsel  that  the  letters  L.  S.  V.  Ss 
T.  Co.  stand  for  Louisville  Safety  Vault  &  Trust  Co.,  and  the  letters  F.  T. 
As  S.  V.  Co.  stand  for  the  Fidelity  Trust  &  Safety  Vault  Co.,  two  entirely 
separate  and  distinct  institutions,  doing  the  same  general  character  of  busi- 
ness in  the  city  of  Louisville.  There  is  no  suggestion  of  any  legal  authority 
for  proceeding  against  either  of  these  companies  by  the  use  of  the  initial 
letters  of  the  various  words  which  constitute  their  corporate  name,  nor  is 
there  any  evidence  in  the  record  of  any  custom  which  authorized  proceed- 
ings to  be  instituted  against  them  in  this  way.  And,  in  our  opinion,  the 
service  issued  In  this  way  upon  H.  V.  Loving  was  not  sufficient  to  bring  the 
L.  S.  V.  &  T.  Co.  iDefore  the  court,  especially  In  view  of  the  fact  that  the 
plaintiff  in  his  prayer  asked  a  judgment  against  a  wholly  different  corpora- 
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l^on,  or  to  hoTe  authorized  the  entry  of  the  judgment  complained  of.    We, 
therefore,  conclude  that  the  trial  court  properly  vacated  the  judgment  on 
•uppellee's  motion  and  upon  the  payment  into  court  of  money  suflScient  to 
«^00Yer  appellant's  claim  dismissed  their  petition. 
-Judgment  affirmed. 


HIBLER  V.    COMMONWEALTH. 

(Filed  June  11,  1908— Not  to  be  reported. ) 

Criminal  law— Instructions— Appellant  prosecutes  this  appeal  from  a  oon- 
Tiction  for  murder  and  sentence  to  imprisonment  for  life  in  the  penlten- 
tlaiy.  He  insists  that  the  lower  court  erred  to  his  prejudice  in  failing  to 
Insitnict  the  jury  that  if  they  had  a  reasonable  doubt  as  to  whether  the  de* 
fendant  had  been  guilty  of  murder  or  manslaughter  they  should  give  him 
the  benefit  of  that  doubt,  and  find  him  guilty  of  manslaughter.  Held— That 
the  failure  to  give  that  Instruction  was  prejudicial,  as  it  was  the  duty  of  the 
<)Oiirt  to  give  instructions  embracing  all  the  law  of  the  case,  whether  defend* 
^nt  requested  particular  instructions  to  be  given  or  not. 

T.  Hiter  Crockett  and  Guy  H.  Briggs  for  appellant. 

M.  B.  Todd  for  appellee. 

.Api>eal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  apx>ellant.  Squire  Hibler,  who  was  a  convict  serving  a  term  of  twenty- 
•one  years  in  the  penitentiary  at  Frankfort,  Ky. ,  in  an  altercation  with  a 
fellow  prisoner,  Alex.  Smith,  killed  him,  by  stabbing  him  in  the  heart  with 
«  knlie.  For  this  offense  he  was  indicted  by  the  grand  jury  of  Franklin 
<»anty,  charged  with  willful  murder.  Upon  trial  he  was  found  guilty  by 
the  Jury,  and  his  sentence  fixed  at  confinement  in  the  penitentiary  for  the 
'term  of  his  natural  life.  His  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed  to  this  court.  As  a  ground  for  reversal  he  assigns  error  of 
the  trial  court  in  failing  to  instruct  the  jury  that  "if  they  have  a  reasonable 
-doubt  as  to  whether  the  defendant  has  been  proven  guilty  of  manslaughter 
-or  murder,  they  shall  give  him  the  benefit  of  that  doubt,  and  find  him  guilty 
of  manslaughter. 

The  attorney-general  insists  that  this  error  was  waived  by  the  failure  of 
the  defendant  to  except  to  the  instruction  when  given.  In  this  we  can  not  con- 
-€ur.  In  the  case  of  Buckles  v.  Commonwealth,  24  Ky.  Law  Rep.,  571,  thia 
-court  reviewed  the  whole  subject  of  what  exceptions  have  to  be  reserved  at 
the  time  of  the  ruling  of  the  court  in  order  to  be  available  on  appeal,  and  In 
regard  to  the  very  matter  under  discussion,  said:  "But  when  we  come  to  the 
question  of  instructions,  a  different  rule  obtains.  A  trial  court  is  required, 
-without  request,  to  give  the  law,  the  correct  law,  ond  the  whole  law.  It  is 
not  necessary  to  call  the  judge's  attention  to  an  error;  the  law  requires  his 
attention.  It  is  not  only  not  necessary  to  specify  the  error  which  he  is  com- 
mitting, but  it  is  not  required  that  he  be  requesteil  to  give  all  the  law  of  the 
<iase.  Again  and  again,  in  cases  in  which  the  law  was  given  with  absolute 
correctness,  so  far  as  the  court  undertook  to  give  it,  this  court  has,  upon  a 
.general  exception  to  the  correct  law  thus  given,  reversed  because  the  court 
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failed  to  give  law  which  was  not  asked  for,  and  to  which,  as  It  was  not* 
given,  and  was  not  given  incorrectly,  an  exception  could  not  apply. 

*'A  general  exception  does  not  point  out  error  in  law  which  is  not  given. 
It  does  not  even  call  attention  to  the  fact  that  it  is  not  given.  It  does  not 
even  specify  the  error  complained  of  in  the  law  laid  down,  and  yet,  under- 
such  general  exception  to  instructions  given,  we  reverse  for  failure  to  give- 
others  which  were  not  asked.  There  is  no  policy  which  requires  suoh  an 
exception,  for  the  exception  has  no  effect,  and  can  accomplish  no  purpose. 
Where  the  reason  fails,  the  rule  also  fails." 

Section  389  of  the  Criminal  Code  is  as  follows :  "If  there  be  a  reasonable 
doubt  of  the  degree  of  the  offense  which  the  defendant  has  committed  h» 
shall  only  be  convicted  of  the  lower  degree. ' ' 

This  court,  in  'Arnold  v.  Commonwealth,  S4  Ky.  Law  Rep.,  1921,  and  itt 
Williams  V.  Commonwealth,  80  Ky.,  818,  held  that  the  failure  of  the  trial 
oourt  to  give  an  instruction  substantially  embracing  the  provisions  of  sec- 
tion* 289  of  the  Criminal  Code,  where  it  was  applicable,  was  error  prejudi- 
cial to  the  rights  of  the  defendant. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this, 
opinion. 


SMITH  V.  DOYLE,  &c. 

(Filed  June  11,  1908— Not  to  be  reported. ) 

Office  and  officer— Elections— Appellant  was  on  January  8,  1902,  appointed' 
to  fill  a  vacancy  in  the  office  of  assessor  of  the  city  of  Lexington,  and  at  th» 
November  election  following  appellee  Doyle  was  elected  to  said  office  to  fill 
the  vacancy.  Appellant  contested  said  election  on  the  g^und  that  same  waa 
not  authorized  by  sections  148, 152  and  167  of  the  Constitution,  as  only  a  mem- 
ber of  congress  was  authorized  to  be  elected  at  said  election,  and  no  county,. 
State  or  municipal  officers  were  elected  in  Lexington  at  said  election.  Held 
^That  said  election  was  illegal  and  void. 

R.  C.  Stoll,  Breckinridge  &  Shelby  and  Butler  Southgate  for  appellant. 

W.  P.  Kimball  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  regular  election  in  November,  1899,  H.  C.  Foushee  was  elected  city- 
assessor  of  Lexington  for  four  years,  the  term  beginning  on  the  first  Monday 
in  January,  1900.  He  qualified,  but  died  in  December,  1901,  and  on  January 
8,  1902,  appellant  Smith  was  appointed  to  the  vacancy.  At  the  regular  elec- 
tion In  November,  190?,  appellee  Doyle  was  elected  to  fill  out  the  unexpired 
term,  and  on  November  10  appellant  filed  his  petition  enjoining  the  election 
commissioners  from  issuing  to  Doyle  a  certificate,  on  the  ground  that  at  the 
election  in  November,  190*3,  a  member  of  congress  was  elected,  but  no  county. 
State  or  municipal  officers  were  then  elected  In  Lexington.  The  main  ques- 
tion in  the  case  arises  upon  the  proper  construction  of  sections  US,  152  and 
167  of  the  Constitution. 

In  Neeley  v.  McCullom,  107  Ky, ,  143,  it  was  held  that  an  election  in  No- 
vember, 1898,  to  fill  a  vacancy  in  the  offi(ft  of  sheriff  of  Owsley  county  wa^ 
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Toid,  as  no  city,  county,  diBtrlct  or  State  ofSoers  were  elected  in  Owsley 
county  at  that  time,  but  only  a  member  of  the  house  of  representatives  of 
the  United  States.  This  ruling  was  followed  in  Eversole  v.  Brown,  21  Ky. 
Iiaw  Rep. ,  926,  and  also  in  Wilson  v.  Brown,  22  Ky  Law  Rep, ,  708.  The  same 
question  was  before  us  in  the  case  of  Ferguson  v.  Hackett,  ante,  120,  decided  at 
this  term.  In  that  case  a  police  judge  in  the  town  of  I^ckport  and  a  mar- 
shal  were  elected  at  the  November  election,  1901,  and  both,  after  qualifying, 
resigned.  In  March,  1902,  the  vacancies  were  filled  by  appointment,  and  at 
the  November  election,  1902,  Hackett  was  elected  police  judge  to  fill  the 
vacancy.  The  only  officer  to  be  elected  at  that  election  in  the  district,  of 
which  Lockport  was  a  part,  was  a  representative  in  congres.s.  It  was  held 
that  the  election  was  unauthorized,  and  tliat  the  vacancy  could  not  be  filled 
at  that  election.  That  case  is  conclusive  here.  The  ca.se  of  Shelly  v.  Mc- 
Cullough,  97  Ky.,  178,  does  not  lay  down  a  diffei'ent  rule.  At  that  election 
a  judge  of  this  court  was  elected  in  Louisville  and,  therefore,  an  election  to 
fill  a  vacancy  might  properly  be  held  at  that  time  in  the  city.  The  ques- 
tion that  is  made  in  this  case  was  not,  therefore,  presented  there. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  incon- 
sistent herewith. 


DAVIS  V.  KELLAR,  &C. 

(Filed  June  11,  1908— Not  to  be  reported. ) 

Contracts— Appellant  owning  a  lot  which  cost  him  $1,896,  made  an  ar- 
rangement with  a  contractor  to  erect  a  house  on  the  lot  at  practically  cost, 
which  was  fixed  at  14,860,  and  that  when  the  house  was  built  they  would 
sell  the  house  and  lot  and  divide  the  net  profits  equally.  Three  thousand 
dollars  of  the  cost  of  the  building  was  to  be  paid  to  the  contractor  as  the 
work  progressed,  and  the  balance  when  the  house  was  sold.  After  the  house 
was  built  a  contract  of  sale  of  the  property  was  made  to  M.  for  17,500,  but 
the  purchaser  failed  to  complete  the  purchase.  After  the  jJroperty  had  been 
rented  out  for  some  time  this  litigation  was  instituted  for  a  settlement  of 
the  rights  of  the  parties.  Held— That  an  equitable  and  fair  adjustment  of 
the  rights  of  parties  can  best  be  had  on  the  basis  of  the  price  fixed  at  the 
proposed  sale  to  M. ,  as  both  parties  were  willing  to  accept  it.  The  cost  of 
the  improvements,  $4,350,  added  to  the  cost  of  the  lot,  11,895,  makes  16,246, 
this  deducted  from  the  price  M.  was  to  pay  leaves  $1,255,  after  deducting 
minor  items,  leaves  $1,200  as  profits,  one-half  of  which,  or  $600,  is  appel- 
lant's profits  on  the  transaction.  The  contractor  is  also  entitled  to  judgment 
for  the  balance  owing  him,  $1,200,  with  interest  from  August  6, 1894,  subject 
to  a  credit  of  $1,000  paid  March  20,  1896,  $8,160  having  been  paid  while  the 
work  was  going  on.  Interest  will  be  allowed  on  the  $600  from  August 
6,  1804. 

M.  A.,  D.  A.  &  J.  G.  Sachs  for  apellant. 

Bodley,  Baskin  &  Flexner  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division.  No.  2. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1894  appellant  Davis  owned  a  lot  on  Second  street  in  Louis- 
ville, which  cost  him  $1,896,  and  an  arrangement  was  made  between  him  and 
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appellees,  who  were  contractorH,  about  the  time  he  bought  the] lot,  by  which 
it  was  agreed  between  them  that  appellees  would  ^Tect  a  house  on  the  lot  at 
cost,  or  practically  at  cost,  and  that  when  the  house  was  built  they  would 
sell  the  house  and  lot  and  divide  the  net  profits  eiqually.  A  written  contract 
was  made  between  them  by  which  the  cost  of  the! improvement  was  fixed  at 
$4,8S0,  of  which  $8,000  was  to  l)e  paid  by  appellant  to  appellees  as  the  work 
progressed,  and  the  balance,  $1,860,  when  the  house  was  sold.  They  built 
the  house,  and  after  it  was  finished  the  property  was  sold  by  them  to  J.  H. 
Millikin  for  $7,600.  But  Millikin  declined  to  take  the  property  on  account 
of  a  supposed  flaw  In  the  title,  and  they  then  rented  it  to  him  at  $60  a  month. 
When,  the  title  was  cleared  up  he  declined  to  take  it  altogether,  and  it  was 
then  rented  to  another.  This  suit  was  filed  after  several  years  to  settle  the 
rights  of  the  parties.  Appellees  contend  that  they  are  entitled  to  one-half 
of  the  rents  of  the  property  until  it  is  sold,  and  api)ellant  is  entitled  to  no 
interest  on  his  money  paid  for  the  lot  or  paid  appelleees  for  the  improve- 
ments.   The  chancellor  sustained  this  view,  and  appellant  appeals. 

It  is  shown  by  the  evidence  that  when   the  parties  had  agreed  upon   the 
temis  of  the  contract  appellant's  son  reduced  it  to  writing,  making  two 
copies,  which  were  delivered  to  appellees  to  show  their  attorney.     Shortly 
afterward  they  returned  two   i»apers,  which  appellant  supposed  to  be  the 
two  he  had  given  them,  and  these  papers  were  signed,  but  it  turned  out  that 
one  of  the  papers  so  signed  was  drawn  by  appellees'  attorney  and  one  by  ap- 
pellant's son,  and  they  differ  somewhat  in  purport.    Much  evidence  has  been 
taken  as  to  how  this  occurred,  but  we  do  not  regard  it  material  in  the  view 
we  have  taken  of  the  case.     Both  papers  set  out  the  contract  as  above  stated, 
and  both  the  parties  agree  as  to  the  sale  to  Millikin,  and  l)oth  were  willing 
to  settle  on  the  basis  of  that  sale  if  it  had  Ijeen  carried  out.    Under  all  the 
circumstances  we  have  determined  that  the  ends  of  justice  will  he  best  met 
by  settling  their  rights  now  as  though  that  sale  had  been  carried  into  effect. 
Appellees  can  not  complain,  for  they  made  the  contract  with  Millikin  and 
were  then  willing  to  adjust  their  rights  on   that  basis.    Appellant  can   not 
complain,  as  the  property  was  in  his  name  and  has  been  retained   by  him, 
and  we  think  the  proof  fairly  shows  that  it  was  worth  the  amount  Millikin 
was  willing  to  pay  for  it.     If  we  add  the  cost  of  the  lot,  $1,895,  to  the  co.st  of 
the  Improvements,  $4,360,  it  makes  $6,846.     This,  deducted  from   the  price 
Millikin  was  to  jMiy,  leaves  $1,255  as  the  profit  on  this  basis.     To  cover  any 
minor  items  of  cost  not  given  in  dettiil  we  drop  the  $66  and  fix  the  net  profit 
at  $1,200,  one-half  of  which,  or  $600,  is  appellees'  profit  on   the  transaction. 
They  are  also  entitled  to  judgment  for  the  balance  owing  them  of  $1,200,  with 
Interest  fnnn  August  6,  1894,  subject  to  a  credit  of  $1,000  paid  March  20,  1895, 
appellant  having  paid   appellees  $3,150  while  the  work   was  going  on,  and 
$1,000  afterwards,  on  March  20,  1«)5.     Interest  will  also  be  allowetl  on  the 
$600  from  August  6,  1894.    Judgment  will  be  entered  for  these  sums  in  favor 
of  appellees,  and  for  a  lien  on  the  property  to  secure  their  piyment. 

Appellant  also  made  a  contract  with  appellees  to  build  him  a  residence  on 
Thinl  street,  and  asserts  a  claim  for  damages  against  them  for  $1,000  for  the 
improper  construction  of  the  house.  They  deny  all  the  items  of  his  account, 
and  plead  a  counterclaim  of  something  over  $500  for  extra  work  done  on  the 
house.  The  commissioner  to  whom  the  case  was  referred  set-off  these  clainm, 
one  against  the  other,  and  refused  to  allow  anything  on  account  of  either 
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After  a  careful  reading  of  the  evidence  we  concur  in  the  commissioner's 
finding  of  fact  and  adopt  it. 

Apiwllant  will  recover  cost  in  this  court  and  appellees  in  the  circuit  court. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
<»ted. 


CURRY  V.  COMMONWEALTH. 

(Filed  June  11,  1903— Not  to  be  reported.) 

Criminal  law— Evidence — New  trial— This  is  an  appeal  from  a  conviction 
for  robbery,  and  one  of  the  grounds  relied  on  for  a  reversal  is  the  surprise  at 
the  testimony  for  the  Commonwealth.  Held— That  as  appellant  made  no 
motion  for  a  continuance  on  the  ground  of  surprise,  and  made  no  affidavit 
as  a  basis  for  such  motion,  he  is  not  entitled  to  a  new  trial  on  such  ground. 
Appellant  was  not  entitled  to  a  new  trial  on  the  ground  of  newly-discovered 
•evidence,  as  the  same  would  be  merely  cumulative.  This  court  can  not 
Inquire  into  the  refusal  of  the  lower  court  to  grant  a  new  trial. 

B.  B.  Golden  for  appellant. 

M.  R.  Todd  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Henry  Curry,  was  indicted  in  the  Clay  Circuit  Court,  with 
J^ohnson  Roberts,  upon  the  charge  of  the  crime  of  robbery.  Upon  the  trial 
Roberts  was  acquitted  and  appellant  found  guilty  by  the  jury,  and  his  sen- 
tence fixed  at  confinement  in  the  State  penitentiary  for  a  period  of  two  years; 
of  this  he  now  complains  in  this  court. 

The  grounds  for  reversal  are,  first,  error  of  the  court  in  failing  to  award 
him  a  new  trial  because  he  was  surprised  at  the  testimony  of  the  prosecuting 
witness,  Jarvis  Pinner;  second,  that  the  court  erred  in  refusing  to  grant  his 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence.  In  sup- 
port of  the  first  ground  he  filed  in  the  court  below  his  affidavit  as  to  the  dif- 
ference in  the  testimony  of  the  prosecuting  witnessin  the  examining  trial  and 
that  given  in  the  final  trial.  At  the  time  the  testimony  was  given  by  the 
prosecuting  witness,  which  appellant  complained  surprised  him,  he  made  no 
motion  for  a  continuance  on  this  ground,  or  filed  any  affidavit  as  a  btisis  for 
such  motion.  After  the  Commonwealth's  testimony  was  in  he  introduced 
his  evidence,  and  the  fact  that  he  was  surprised,  appears  for  the  first  time  in 
his  motion  for  a  new  trial.  In  the  case  of  Jackson  v.  Comm<»n wealth,  12 
Ky.  Law  Rep. ,  576,  it  was  held  that  the  surprise  of  the  defendant  at  the  tes- 
timony of  the  prosecuting  witness  was  not  ground  for  a  new  trial. 

Appellant  also  filed  his  affidavit,  showing  the  substance  of  the  newly -dis- 
covered evidence,  and  this  affidavit  demonstrates  the  fact  that  what  purports 
to  be  newly-discovered  evidence  is  merely  cumulative.  This  court,  in  Wil- 
liams V.  Commonwealth,  13  Ky.  Law  Rep. ,  753,  held  that  the  discovery  o 
new  evidence,  which  was  merely  cumulative,  was  not  sufficient  ground  for 
A  new  trial. 

An  insuperable  objection  to  both  of  the  grounds  relied  upon  to  reverse  this 
case  is  that  they  only  constitute,  at  best,  grounds  for  a  new  trial,  and  we 
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have  held,  over  and  over  again,  that  the  refusal  of  the  trial  court  to  grant  a 
new  trial  was  not  an  error  into  which  this  court  could  inquire.     (Farris  y. 
Commonwealth,  14  Bush,  368;  Kennedy  v.    Commonwealth,  14  Bush,  S40; 
Terrell  v.  Commonwealth,  13  Bush,  246.) 
Perceiving  no  error  in  the  record,  the  judgment  is  a£9rnied. 


SIMS  V.  COMMONWEALTH. 

(Filed  June  11,  1903.) 

Construction  of  statutes— Attorneys'  fees— Appellant  was  indicted  in  the 
Daviess  Circuit  Court  for  the  offense  of  soliciting  life  insurance  as  agent  of 
a  foreign  company  without  having  procured  a  license  from  the  insurance 
commissioner.  An  appeal  was  prosecuted  to  the  Court  of  Appeals  and  was 
regarded  as  a  test  case.  Hazelrigg  &  Chenault  represented  the  Common- 
wealth, on  the  appeal,  having  l)een  employed  by  the  insurance  commis- 
sioner, and  they  have  made  a  motion  for  an  allowance  of  tSOO  as  a  fee  for 
their  services.  Held— That  the  insurance  commissioner  has  no  authority, 
under  section  762,  Kentucky  Statutes,  to  employ  attorneys  to  attend  to  legal 
matters  arising  in  his  department,  as  under  the  law  it  is  the  duty  of  the 
attorney -general  to  prosecute  all  appeals  in  cases  taken  to  the  Court  of 
Appeals. 

Hazelrigg  &  Chenault  for  petitioners. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

James  Sims  was  indicted  in  the  Daviess  Circuit  Court  for  the  offense  of 
soliciting  life  insurance  as  the  agent  of  a  foreign  company  without  having 
first  procured  a  license  from  the  insurance  commissioner  authorizing  him 
to  act  as  such.  He  was  finetl  $100;  he  prosecuted  an  appeal  to  this  court,  and 
the  judgment  of  the  Daviess  Circuit  Court  was  afflnned.  (Sims  v.  Com- 
monwealth, 24  Ky.  Law  Rep. ,  1691. )  It  was  a  test  case.  Messrs.  Hazelrigg  S^ 
Chenault,  attorneys,  who  appeared  for  the  Commonwealth  on  that  appeal^ 
have  now  entered  a  motion  that  this  court  enter  an  order  allowing  them  the 
sum  of  1500  as  a  fee  for  their  services  in  the  case,  payable  out  of  the  State 
treasury,  on  the  ground  that  they  were  employetl  by  the  insurance  commis- 
sioner to  prosecute  the  case.  The  only  question  we  deem  it  necessary  to  con- 
sider is  whether  there  is  any  authority  of  law  for  the  allowance.  The  stat- 
utes to  which  we  have  referred  are  the  provisions  of  subdivision  8,  chapter  82, 
Kentucky  St<itutes,  creating  the  insurance  department  ( section  744-762).  The 
only  sections  that  seem  to  have  any  bearing  on  the  case  are  these:  "There  is 
hereby  esbiblished  in  connection  with  the  office  of  auditor  of  public  ac- 
counts a  defiartinent  to  be  designated  the  Insurance  Department,  which 
shall  be  charged  with  the  enforcement  of  the  laws  heretofore  passed  or  which 
may  hereafter  be  passed  relating  to  insurance."     (Section  744.) 

* 'The  Governor  may  allow  such  reasonable  compensation  to  attorneys  or 
agents  of  the  insurance?  department  for  services  rendered  and  for  expenses 
incurred  in  enforcing  the  laws  relating  to  insurance  companies  as  he  may 
deem  proper :  Provided,  That  in  all  cases  trietl  by  any  court  of  competent 
jurisdiction  such  com ix?nsation  shall  be  ajdudged  by  the  court.'*  *  ♦  * 
(Section  7(\2, ) 
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The  statute  forbidding  an  agent  of  a  foreign  company  from  soliciting  life 
insurance  without  having  first  obtained  a  license  from  the  insurance  com- 
missioner comes  within  the  purview  of  section  744,  and  the  commissioner  is, 
tinder  that  section,  charged  with  its  enforcement.     But  whether  section  76^ 
contemplates  the  employment  of  attorneys  to  prosecute  criminal  cases  or 
appeals  in  those  cases  in  this  court  is  a  different  matter.     These  sections 
must  be  read  in  connection  with  the  other  provisions  of  the  Kentucky  Stat- 
utes.   By  section  118  it  is  made  the  duty  of  the  attorney*  general  to  attend  in 
behalf  of  the  Commonwealth  to  all  cases  and  proceedings  in  which  she  may 
be  interested,  except  where  it  is  made  the  duty  of  the  Commonwealth  or 
county  attorney  to  represent  the  Commonwealth.    And  by  section  117a  a  taxed 
attorney's  fee  of  ISO  is  provided  in  each  case  in  which  it  is  his  duty  to  repre- 
sent the  State,  to  be  taxed  against  the  unsuccessful  party  and  paid  into  the- 
State  treasury.    By  section  118  it  is   the  duty  of  the  Commonwealth  attor- 
ney to  prosecute  all  violations  of  the  criminal  and  penal  laws  in  the  circuit 
court.     In  section  354  of  the  Criminal  Code  the  same  provision,  in  substance, 
is  made  as  in  section  117a,  Kentucky  Statutes,  as  to  the  taxed  attorney's  fee, 
and  a  like  provision  is  made  in  section  856  as  to  the  damages  awarded  in 
such  cases.    These  statutes  taken  together  clearly  make  it  the  duty  of  the 
attorney-general  to  prosecute  appeals  in  criminal  and  penal  cases,  taken  by^ 
the  defendant  to  this  court,  and  when  the  State  had  thus  provided  its  legal 
machinery  It  is  hard  to  conceive  that  it  was  contemplated  that  the  insurance- 
commissioner  should  employ  counsel  in  this  court  to  discharge  the  duties 
imposed  by  law  upon  the  attorney-general.    The  rule  is  elementary  that 
claims  upon  the  public  treasury  are  never  allowed  on  doubtful   inference. 
To  open  the  door  of  the  treasury,  there  must  be  a  clear  warrant  of  law  for  the- 
payment  of  the  claim.    It  is  also  elementaiy  that  the  provisions  of  the  dif- 
ferent sections  of  the  revision,  known  as  the  Kentucky  Statutes,  must  be 
read  together,  and  that  one  section  will  not  be  read  in  conflict  with  another,, 
if  this  can  be  fairly  avoided.     Under  this  rule  we  do  not  think  that  sections 
762  can  be  held  to  warrant  the  employment  of  counsel  in  this  court  to  repre- 
sent the  Commonwealth  on  appeals  taken  in  criminal  or  penal  cases.    (CouK 
ter,  Auditor  v.  Denny,  33  Ky.  Law  Rep.,  1619.) 

The  motion  for  an  allowance  is.  therefore,  overruled. 


TRAYNOR  V.  BECKHAM,  GOVERNOR. 

(Filed  June  11,  1903.) 

OCBoe  and  oflacer— Vacancy— Constitutional  law— In  March,  1903,  a  vacancy 
occurred  in  the  office  of  police  judge  of  Nicholasville,  a  city  of  the  fourth 
class,  and  thereafter  the  board  of  council  appointed  appellant  to  fill  the 
vacancy,  and  his  certificate  was  presented  to  the  governor,  who  refused 
to  issue  him  a  coiiimission.  Appellant  instituted  this  action  for  a  man- 
damus to  compel  the  governor  to  issue  a  commission  to  him.  One  of  the 
questions  presented  on  this  appeal  is:  "Did  the  board  of  council  have  the 
right  to  make  the  appointment?"  As  sections  8551  and  3553,  Kentucky 
Statutes,  provide  for  filling  a  vacancy  in  the  office  of  police  judge,  they  con* 
trol  because  section  8768  authorizes  the  governor  to  fill  a  vacancy  in  the  office 
of  police  judge  where  there  is  no  provision  of  law  for  filling  the  same,  it  fol- 
lows that  the  board  of  council  had  the  right  to  fill  the  vacancy.     Under  sec  -«^ 
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^lon  8758,  Kentucky  Statutes,  it  is  made  the  duty  of  the  governor  to  issue  a 
oommission  to  a  police  judge  who  has  been  duly  appointed  or  elected.  The 
court  is  of  the  opinion  that  the  act  of  issuing  the  commission  which  is 
enjoined  by  the  law  is  purely  ministerial,  and  the  writ  of  mandamus  will  lie 
to  compel  the  governor  to  perform  it.  But  when  the  law  imposes  a  duty  on 
the  chief  executive  of  a  State  which  is  ministerial  in  character,  involving 
neither  discretion  nor  judgment,  a  mandamus  will  lie  to  compel  him  to  per- 
form it.  But  a  mandamus  will  not  lie  against  a  governor  to  compel  the 
exercise  of  governmental,  political  or  discretionary  powers. 

N.  L.  Bronaugh  for  appellant. 

A.  O.  Stanley  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  March,  1903,  a  vacancy  occurred  in  the  office  of  police  judge  of  Nicholas- 
Tjlle,  a  city  of  the  fourth  class,  by  the  death  of  the  incumbent,  T.  B. 
Crutcher.  On  the  20th  of  that  month  the  board  of  council  appointed  the  ap- 
pellant, John  Traynor,  to  fill  the  vacancy,  and  issued  to  him  a  certificate  of 
Appointment.  On  the  28d  of  the  same  month  it  was  presented  to  the  Hon.  J. 
■C.  W.  Beckham,  with  the  request  that,  he,  as  governor  of  the  Commonwealth 
•of  Kentucky,  issue  to  him  a  commission  authorizing  him  to  enter  upon  the 
•discharge  of  the  duties  of  the  office  to  which  he  had  been  appointed ;  the  gov- 
ernor declined  to  issue  the  commission.  This  action  was  instituted  by  the 
appellant  against  the  appellee,  asking  that  a  mandamus  be  issued  to  comi>el 
he  governor  to  issue  a  commission  to  him. 

Three  questions  are  presented  on  this  appeal :  First.  Did  the  board  of  coun- 
cil have  the  right  to  make  the  appointment?  Second.  Was  it  the  duty  of  the 
governor  under  the  law  to  issue  the  commission?  Third.  Have  the  courts 
authority  to  issue  a  mandamus  against  the  governor  to  compel  him  to  issue 
the  commission? 

Among  other  provisions  section  162  of  the  Constitution  contains  the  fol- 
lowing: "Vacancies  in  all  offices  for  the  State  at  large,  or  for  districts  larger 
than  a  county,  shall  be  filled  by  appointment  of  the  governor;  all  other  ap- 
pointments shall  be  made  as  may  be  prescribed  by  law. "  It  will  be  observed 
that  by  this  provision  of  the  Constitution  the  exclusive  authority  is  con- 
ferred upon  the  governor  to  fill  vacancies  in  all  offices  for  the  State  at  large, 
or  for  districts  larger  than  a  county.  Vacancies  in  other  offices  shall  be  filled 
-as  prescribi»d  by  law,  which  means  in  such  manner  as  the  general  assembly 
anay  provide. 

Section  8551,  Kentucky  Statutes,  reads  as  follows:  "If  a  vacancy  shall 
occur  in  any  office  which  the  board  of  council  has  the  right  to  fill  by  appoint- 
ment, such  vacancy  may  Ije  filled  by  the  board  for  the  remainder  of  the  term 
of  such  vacant  office." 

Section  8652  reads  as  follows:  "If  a  vacancy  shall  occur  in  any  elective 
office,  including  the  office  of  councilman,  such  vacancy  shall  be  filled  by  the 
lx)ard  of  council,  subject  to  the  provisions  of  the  Constitution  applicable 
thereto.  If  the  election  of  any  elective  officer  in  cities  of  this  class  be  con- 
tested, such  contest  shall  be  conducted  and  determined  as  provided  by  law  in 
cases  of  the  election  of  county  officers. ' ' 

The  office  of  police  judge  may  be  fllletl  by  election,  or  by  appointment  of 
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the  board  of  council,  as  the  board  may  determine  by  ordinance.  (Section- 
8510,  Kentucky  Statutes. )  Where  the  board  of  council  shall  have  provided 
by  ordinance,  as  required  by  section  3510,  for  the  appointment  of  police  judge,, 
then,  under  section  8651,  if  a  vacancy  occurs,  the  Board  of  Council  may  by 
appointment  fill  it  for  the  rest  of  the  term.  If  It  is  luade  elective,  then  the- 
board  of  council  is  authorized  to  fill  it  subject  to  the  provisions  of  the  Con- 
stitution applicable  thereto.  Whether  the  office  of  police  judge  is  filled  by^ 
election  or  by  appointment,  if  a  vacancy  occurs  therein,  it  is  to  be  filled  by 
the  board  of  council.  Sections  3561  and  3653  were  enacted  subsequent  to 
section  8768,  which  reads  as  follows:  "The  following oflScers  shall  have  com- 
missions issued  to  them  ])y  the  governor,  that  is  to  say:  Secretary  of  state,, 
register  of  the  land  office,  auditor  of  public  accounts,  tretisurer,  commis- 
sioner of  agriculture,  labor  and  stiitistics,  superintendent  of  public  in- 
struction, judges  of  the  Court  of  Appeals,  clerk  of  the  Court  of  Appeals, 
judges  of  the  circuit  courts,  county  judges,  police  judges,  railroad  commis-^ 
sioners,  Commonwealth's  attorney,  justices  of  the  peace,  notaries  publia 
and  all  officers  of  the  militia  of  rank  and  grade  higher  than  and  including^ 
the  rank  and  grade  of  captain.  Should  a  vacancy  occur  in  any  of  said  offices,. 
by  reason  of  the  death,  resignation  or  removal  of  the  officer,  or  from  any 
other  cause,  or  should  a  like  vacancy  occur  in  any  other  office  where  there  is 
no  provision  of  law  for  filling  stime,  such  vacancy  shall  be  filled  by  the  ap- 
pointment of  the  governor,  subject  to  the  provisions  of  the  Constitution  appli- 
cable thereto. ' ' 

As  sections  3551  and  8663  provide  for  the  filling  of  a  vacancy  in  the  office- 
of  police  judge,  they  control,  because  section  8768  only  authorizes  the  gov-^ 
emor  to  fill  a  vacancy  in  the  office  of  police  judge,  "where  there  Is  no  pro- 
vision of  law  for  filling  the  sauie. "  It  follows,  therefore,  the  board  of  coun- 
cil had  the  right  to  fill  the  vacancy. 

When  a  police  judge  has  been  duly  appointed  or  elected.  It  Is  made  the  duty 
of  the  governor  by  section  8768  to  Issue  such  one  a  conmilsslon,  authorizing 
him  to  enter  upon  the  discharge  of  the  duties  of  the  office.  For  It  is  written 
in  that  section  that  certain  officers  (including  police  judges)  "shall  have  com- 
missions  Issued  to  them  by  the  governor. ' ' 

The  third,  and  last,  question  Involved  Is  more  delicate  and  difficult  of  solu- 
tion. It  Is  one  upon  which  the  supreme  courts  of  the  States  of  the  Union 
hold  widely  divergent  opinions,  which  have  been  expressed  In  a  plausible,, 
scholarly  and  forceful  manner.  These  differences  of  opinion  result  from  the 
fact  that  our  National  and  State  governments  are  divided  into  judicial,  leg- 
islative and  executive  branches.  To  nvalntain  the  Independence  and  efficiency* 
of  each,  one  must  not  usurp  or  encroach  upon  the  rights  of  the  others;  each 
must  steadfastly  pursue  Its  constitutional  and  other  duties  with  due  regard 
and  consideration  of  the  other  branches  of  government.  In  the  matter  of 
enacting  laws  the  legislative  department  Is  supreme,  and  the  other  branches 
must  obey  them.  It  Is  the  business  of  the  executive  dep*irtment  to  enforce- 
the  law^s  thus  enacted.  To  determine  whether  legislative  enactments  are 
violative  of  the  organic  law,  to  interpret  the  laws  and  decide  controversies,  is 
the  peculiar  province  of  the  judiciary.  It  Is  no  encroachment  upon  the  rights 
of  the  congress  for  the  Federal  courts  to  determine  whether  or  not  its  enact- 
ments are  constitutional.     Those  courts  time  and  time  again  have  done  so. 
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Neither  is  it  an  encroachment  upon  the  rights  of  the  legislative  branch  o 
State  goTernments  for  their  courts  to  declare  legislative  acts  to  be  in  viola- 
tion of  State  Constitutions.  State  courts  frequently  do  so.  The  assertion 
of  individual  rights  often  calls  in  question  the  validity  of  legislative  enact- 
ments, and  the  courts  never  allow  an  unconstitutional  enactment  to  stand 
in  the  way  of  the  enforcement  of  such  rights.  This  court  has  likewise  had 
in  review  executive  acts  in  determining  the  rights  of  individuals,  and  has 
not  failed  to  determine  whether  they  were  valid  or  invalid.  In  Bruce  v. 
Fox,  1  Dana,  447,  the  court  decided  the  act  of  the  governor  in  appoint- 
ing Horatio  Bruce  Commonwealth's  attorney  to  be  void.  In  Justices  of 
Jefferson  County  v.  Clark,  1  Mon. ,  86,  it  held  the  appointment  by  the  gov- 
ernor of  a  justice  of  the  peace  to  be  void.  In  Page  v.  Hardin,  8  B.  M. ,  648, 
the  court  held  invalid  the  act  of  the  governor  declaring  a  vacancy  in  the  office 
of  the  secretary  of  state  and  appointing  another  to  fill  it.  The  courts  regard 
that  they  are  acting  within  their  appropriate  sphere  under  our  system  of  gov- 
ernment when  they  pass  upon  the  constitutionality  of  an  act,  or  declare  upon 
the  validity  of  an  act  of  the  executive  department.  In  those  capes  the  court 
did  not  pretend  U)  have  direct  control  over  the  action  of  the  legislative  or  of 
the  executive  deiMirtments.  They  passed  upon  the  validity  of  the  act  affect- 
ing private  rights.  Attention  has  been  called  to  instances  of  the  exercise  of 
judicial  power  over  legislative  and  executive  acts  to  show  that  the  judiciary 
has  in  certain  ciises  reviewed  and  held  void  such  acts. 

We  pass  from  the  general  observations  to  the  question  more  directly  before 
us.  The  supreme  courts  of  some  of  the  States  have  held  that  a  mandamus  will 
not  lie  to  compel  a  governor  to  perform  a  ministerial  act  imposed  by  law, 
refusing  to  discriminate  iDetween  those  duties  which  are  governmental  and 
political  in  their  character, involving  discretion  and  judgment,  and  those 
which  are  ministerial,  the  performance  of  which  no  judgment  or  discretion 
need  be  exercised.  The  supreme  courts  of  other  States  discriminate  between 
those  duties  which  are  governmental  or  politictil  in  their  character,  involving 
discretion  and  judgment,  and  those  which  are  ministerial,  the  i)erformance 
of  which  no  judgment  or  discretion  need  be  exercised.  In  the  latter  view  we 
concur.  All  courts  agree  that  a  mandamus  will  not  lie  against  a  governor 
to  compel  the  exercise  of  governmental,  politictil  or  discretionary  powers. 

In  Page,  Second  Auditor  v.  Hardin,  47  Ky.,  648,  the  court  said:  "Where, 
by  the  Constitution  or  by  the  law,  the  governor  has  a  discretionary  power, 
or  where  on  any  ground  his  act  is  made  couclu.sive  as  to  all  rights  involved 
it  is  of  course  not  within  the  province  of  a  court  to  intjuire  into  the  pro- 
priety or  impropriety  of  the  act.  Such  a  ixiwer  controls  all  rights  which  it 
may  affect,  and  a  properly  authenticated  act  done  in  pursuance  of  it  can  not 
be  questioned,  for  the  reason  that  there  can  be  no  legal  right  coming  in  con- 
flict with  it.  Kights  dependent  upon  a  discretionary  power  can  not  exist  in 
opposition  to  it,  but  terminate  at  its  will:  The  ciuestion,  however,  whether 
there  is  such  a  jjower  in  a  given  cfise,  or  whether  any  particular  power  or 
act  is  of  the  character  referred  to,  is  a  judicial  question,  whenever  the  right 
in  litigation  before  a  judicial  tribunal  deiKjnds  upon  it  and  require  its  deci- 
sion."   *    *    * 

When  the  law  imposes  a  duty  on  the  chief  executive  of  a  State,  which  is 
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ininisterial  in  character,  inTolying  neither  discretion  nor  judgment,  a  man- 
damus will  lie  to  compel  him  to  i)erform  it. 

Section  477,  Civil  Code,  reads  as  follows:  "The  writ  of  mandamus,  as 
treated  of  in  this  chapter,  is  an  order  of  a  court  of  competent  and  original 
jurisdiction,  commanding  an  executiye  or  ministerial  officer  to  perform  an 
act,  or  omit  to  do  an  act,  the  i)erformance  or  omission  of  which  is  enjoined 
by  law,  and  is  granted  on  the  motion  of  the  party  aggrieved,  or  of  the  Com- 
monwealth when  the  public  interest  is  affected." 

The  language  of  the  Code  embraces  all  ministerial  and  executive  officers; 
the  governor  is  not  excepted  from  its  operation.  No  man  is  or  should  be 
above  the  law.  That  he  should  not  be  is  in  accord  with  the  spirit  of  a  re- 
publican form  of  government.  There  is  no  royal  prerogative  or  official  i)osi- 
tion  in  this  country  which  exempts  one  from  yielding  obeisance  to  the  law. 
There  is  nothing  in  the  Constitution  which  forbids  the  suing  of  the  governor. 
While  courts  can  not  control  executive  acts  of  the  governor  or  executive  pow- 
ers conferred  upon  him,  yet  they  can  control  ministerial  powers.  Ministerial 
power  is  certainly  inferior  to  judicial  jiower.  If  one  officer  can  be  controlled 
in  its  exercise,  why  not  another ;  it  may  Ix*  conferred  upon  one  person  as  well 
as  another.  Whether  it  l)e  conferred  upon  a  governor  of  a  State,  or  some 
minor  official  is  the  recipient  of  it,  the  exercise  of  it  does  not  require  the  exer- 
cise of  judgment  or  discretion  any  more  ])y  the  one  than  the  other.  The 
question  as  to  whether  a  mandamus  will  lie  is  not  determined  by  the  office 
of  the  person  against  whom  it  is  s<mght,  but  the  nature  of  the  thing  to  l)e 
done. 

In  Marbury  v.  Madison,  1  Cranch,  170,  the  court  said:  "It  is  not  by  the 
office  of  the  pt»rson  to  whom  the  writ  is  directe<i,  ])ut  the  nature  of  the  thing 
to  be  done,  that  the  propriety  or  impropriety  of  issuing  a  mtmdamus  is  to 
be  determined." 

It  is  no  more  an  invasion  of  the  executive  department,  whether  the  writ 
be  issued  against  the  chief  executive,  than  it  is  when  issued  against  a  sub- 
ordinate executive  officer.  The  diflfertmce  is  only  in  degree,  not  in  principle. 
In  Great  Britain  the  king  is  suwi,  and  it  is  said  he  always  complies  with  the 

udgment  of  the  court.  The  State'and  Federal  governments  are  governments 
of  laws,  not  of  men.  The  citizen  only  gets  the  shadow  of  eivil  liberty,  not 
its  essence,  when  he  has  a  legal  right  and  is  denied  the  right  to  enforce  it. 
The  greatest  duty  of  government  is  to  afford  such  redress. 

In  Kendall  v.  United  States,  13  Peters,  610,  the  court  recognized  the  doc- 
trine stated  by  Chief  Justice  Marshall  in  Marbury  v.  Madison,  and  said: 
"The  mandamus  does  not  seels  or  control  the  postmaster  general  in  the  dis- 
charge of  any  official  duty  partaking  in  any  resi^ct  of  an  executive  charac- 
ter, but  to  enforce  the  performance  of  a  mere  ministerial  act,  which  neither 
he  nor  the  president  had  any  authority  t<)  deny  or  control.  *  ♦  ♦  ♦ 
There  are  certain  political  duties  impo.sed  upon  many  officers  in  the  execu 
tive  depatrment,  the  discharge  of  which  are  under  the  direction  of  the  presi- 
dent. But  it  would  be  an  alarming  doctrine  that  congress  could  not  impose 
upon  an  executive  officer  any  duty  they  may  think  proper,  which  is  not 
repugnant  to  any  rights  secured  and  protected  by  the  Constitution,  and  in 
such  cases  the  duty  and  responsibility  gn)ws  out  of  and  is  subject  to  the  con- 
trol of  the  law,  and  not  to  the  direction  of  the  president.     And  this  is  em- 
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phatically  the  case  where  the  duty  enjoined  is  of  a  mere  ministerial  character. 
The  law  relating  to  mandamus  against  a  public  officer  is  well  settled  in  the 
abstract,  the  only  doubt  which  arises  being  whether  the  facts  regarding  a 
particular  case  bring  it  within  the  law  which  permits  the  writ  to  be  issued, 
where  a  mere  ministerial  duty  is  imposed  upon  the  executive  officer,  which 
duty  he  is  bound  to  perform  without  any  further  question.  If  he  refuse  under 
such  circumstances  a  mandamus  will  lie  to  compel  him  to  perform  his  duty. " 
In  Page  v.  Hardin  the  court  said:  "There can  be  no  reasonable  ground  for 
denying  it  the  power  and  duty  of  declaring  upt)n  the  legal  validity  of  any 
act  of  the  executive  department,  whether  done  by  an  inferior  or  by  the  su- 
preme executive  officer.  The  executive  department  and  all  of  its  officers  are 
as  much  bound  by  the  constitutional  laws  as  the  legislative,  and  have  no  more 
power  to  violate  the  right  of  individuals  secured  by  the  laws.  The  power  obvi- 
ously judicial  of  ascertaining  and  enforcing  the  legal  rights  of  individuals, 
is  in  effect  the  power  of  protecting  those  rights  from  violation  by  the  act  or 
authority  either  of  individuals  or  of  the  legislative  or  executive  departments, 
and  it  necessarily  involves  the  function  of  deciding  every  case  properly  before 
it,  what  are  the  legal  rights  of  the  parties,  and  how  far  in  point  of  law,  that 
is,  under  the  Constitution  and  laws,  those  rights  have  been  affected  by  any 
and  every  act  relied  upon  for  their  support  or  destruction."    *    ♦    «► 

In  United  States  v.  Blaine,  139  U.  S.,  306-319,  the  court  said:  "The  writ 
of  mandamus  can  not  issue  in  a  case  where  its  effect  is  to  direct  or  control 
the  head  of  an  executive  department  in  the  discharge  of  an  executive  duty, 
involving  the  exercise  of  judgment  or  discretion.  When  by  special  statute, 
or  otherwise,  a  mere  ministerial  duty  is  imposed  upon  the  executive  officer 
of  the  government,  that  is,  a  service  which  they  are  bound  to  perform  with- 
out further  question,  then  if  they  refuse,  the  mandamus  may  be  issued  to 
compel  them. ' ' 

By  some  of  the  courts  which  hold  that  a  mandamus  will  not  lie  it  is  urged 
that  if  the  governor  opposes  the  judgment  of  the  court  it  can  not  be  enforced, 
because  he  has  entire  control  of  the  militia.  A  court  should  not  anticipate 
that  the  governor  will  not  obey  its  judgment.  If  there  was  a  well-grounded 
feiar  that  a  governor  would  resist  the  enforcement  of  the  judgment,  that  should 
not  excuse  the  court  for  a  failure  to  perform  its  duty,  by  adjudging  to  an 
individual  the  rights  which  the  law  of  the  land  vouchsafed  to  him.  By  some 
courts  it  is  urged  that  the  only  relief  that  can  be  obtained  is  by  impeach- 
ment or  an  appeal  to  the  electors.  These  courses  may  result  in  the  removal 
of  the  governor  from  office,  or  in  supplanting  him  by  another,  but  it  abso- 
hit-ttly  gives  no  relief  to  the  individual,  whose  rights  have  l3een  invaded  or 
denied.  He  can  only  apeal  to  the  judiciary  for  the  protection  of  his  individ- 
ual rights;  the  public  may  have  recourse  to  other  remedies.  On  the  general 
question  of  the  rights  of  the  judiciary  to  compel  executive  officers  by  writ  of 
mandamus  to  perform  ministerial  duties,  we  quote  with  approval  from  the 
dissenting  opinion  of  Chief  Justice  Agnew  in  Hartraft's  Appeal,  86  Pa.  St., 
433.  He  siiid :  "It  is  said  the  governor  is  the  representative  of  the  people,  and, 
therefore,  not  responsible.  This  is  true  of  executive  duties,  for  therein  the 
Constitution,  the  adopted  w^ill  of  the  jjeople,  is  his  warrant  of  authority,  but 
it  is  untrue  of  judicial  powers,  for  therein  the  judiciary  represents  the  peo- 
ple by  the  stime  warrant  of  authority;  and  if  he  violate  the  law,  which   it  is 
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the  provinoe  of  the  judiciary  to  enforce  by  their  authority,  he  is  liable  to  the 
law.  In  a  government  of  law,  instituted  by  a  free  people  for  their  own  ben- 
efit, there  is  no  royal  prerogative  to  do  anything  wrong,  and,  therefore,  there 
can  be  no  representation  of  their  dignity,  such  as  can  strike  down  their  law 
and  prevent  its  administration  by  its  appropriate  functionary." 

The  court  is  of  the  opinion  that  the  act  of  issuing  the  commission,  which 
is  enjoined  by  the  law,  is  purely  ministerial,  and  the  writ  of  mandamus  will 
lie  to  compel  the  governor  to  perform  it.  This  opinion  is  not  predicated 
upon  the  idea  that  the  governor  does  not  desire  to  comply  with  th^  statu te» 
but  to  announce  the  rule  which  the  judiciary  will  follow.  The  governor 
only  desires  to  be  advised  as  to  the  proper  interpretation  of  the  statute,  and 
when  interpreted  will  cheerfully  discharige  his  duty  under  it. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judges  O'Bear  and  Barker  dissenting  from  so  much  as  awards  a  mandamus. 


WARREN  DEPOSIT  BANK  v.  FIDELITY  AND  DEPOSIT  CO.  OF 

MARYLAND. 

(Filed  June  12,  1903.) 

Surety — Fraud— Appellee  became  bound  as  surety  on  a  bond  of  P.  as  cash- 
ier of  appellant,  by  which  it  agreed  to  be  bound  to  the  extent  of  120,000  for 
such  loss  as  it  might  sustain  by  any  fraudulent  act  or  acts  committed  by  P. 
in  the  performance  of  his  duties  as  cashier.  An  action  was  instituted  upon 
this  bond  to  recover  the  sum  of  $20,000.  One  of  the  defenses  relied  on  is 
that  previous  to  becoming  bound  as  surety  on  said  bond  said  bank,  by  its  pres- 
ident, made  certain  material  representations  concerning  the  account  and  con- 
duct of  said  P. ,  which  he  signed  as  a  condition  precedent  to  their  undertak- 
ing. The  same  conditions  were  referred  to  in  said  bond.  Said  representa- 
tions were  false,  but  appelhint  in  its  reply  admitted  that  they  were  false» 
but  denied  the  authority  of  the  president  to  make  such  representations. 
Held — That  appellant  having  accepted  the  result  of  its  president's  action  in 
procuring  the  bond  for  it,  and  being  required  to  take  notice  of  all  material 
statements  and  conditions  contained  in  the  bond,  appellant  is  as  much  bound 
l^  these  statements  and  the  concurrent  representations  made  by  its  president 
and  referred  to  in  the  bond,  as  if  his  actions  and  statements  had  been 
expressly  authorized  by  the  most  solemn  and  si)eciflc  entry  of  record  upon 
the  minutes  of  the  board  of  directors'  book  of  proceedings.  This  contract 
was  one  of  insurance,  and  these  representations  were  material  to  the  risk, 
and,  therefore,  warranties,  and  same  were  not  changed  to  mere  representa- 
tions by  reason  of  section  63P,  Kentucky  Statutes,  and  the  bond  was  invalid 
for  this  reason.    A  peremptory  instruction  for  defendant  was  properly  given. 

C.  U.  McElroy  and  Lewis  McQuown  for  appellant. 

Fairlelgh,  Straus  &  Fairleigh,  St.   John  Boyle  and  Sims  &  Grider  for 
appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 
This  action  was  brought  in  the  Warren  Circuit  Court  by  the  Warren  De- 

vol.  25—19 
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posit  Bank  against  Luther  B.  Porter  and  the  appellee,  Fidelity  and  Deposit 
Co. ,  of  Maryland,  upon  a  bond  given  to  the  bank  by  Luther  B.  Porter  as 
principal  and  the  surety  company  as  his  surety,  conditioned  that  the  surety 
company  should,  within  three  months  after  the  receipt  of  satisfactory  proof, 
reimburse  the  bank  to  an  amount  not  exceeding  $20,000  for  such  pecuniary 
loss  of  money,  securities  or  other  personal  property  belonging  to  the  bank  as 
the  bank  might  sustain  by  any  fraudulent  act  or  acts  oonmiitted  by  Porter 
in  the  performance  of  the  duties  of  cashier  of  the  bank  during  the  term  be- 
ginning May  1,  1900.  Upon  the  trial,  on  motion  of  the  surety  company,  the 
court,  at  the  conclusion  of  the  evidence  for  the  plaintiff,  peremptorily  in- 
structed the  jury  to  find  for  the  defendant.  Accordingly  the  jury  so  found, 
and  a  judgment  was  entered  dismissing  the  petition  as  to  the  surety  com- 
pany, and  from  that  judgment  this  appeal  is  prosecuted. 

The  petition  avers  the  fact  that  Porter  was  cashier  of  the  bank,  the  execu- 
tion of  the  bond  and  its  terms,  and  then  avers  the  breach  of  the  bond  as  fol- 
lows: "That  while  the  said  bond  was  in  full  force  and  effect,  and  within  the 
term  beginning  May  1,  1900,  and  ending  May  1,  1901,  the  plaintiff  suffered 
pecuniary  loss  by  reason  of  the  fact  that  the  defendant,  Luther  B.  Porter, 
fraudulently  and  unlawfully,  while  acting  as  cashier  aforesaid,  and  in  viola- 
tion of  his  duties  as  such  cashier,  embezzled,  appropriated  and  used  twenty 
thousand  (120,000)  dollars  of  the  money  of  the  plaintiff,  and  fraudulently- 
failed  and  refused,  upon  demand,  to  pay  the  same,  or  any  part  thereof,  to 
plaintiff, or,  in  whole  or  in  part,  to  reimburse  the  plaintiff  for  said  loss,  or  to 
any  one  for  its  use  and  benefit." 

The  answer  of  the  surety  company,  beside  traversing  the  allegations  of  the 
embezzlement  charge  in  the  i)etition  within  the  period  covered  by  the  bond, 
pleaded  a  number  of  matters  in  avoidance  of  its  liability.  The  only  one  of 
them  that  we  have  found  it  necessary  to  determine  in  this  case  is  contained 
in  the  fourth  panigraph  of  the  answer,  which  avers  that,  before  making  the 
bond,  the  defendant  required  the  bank  to  answer  certain  questions  in  writing 
relating  to  the  duties  and  accounts  of  Porter,  cashier:  that  the  bank, 
through  and  by  its  president,  C.  G.  Smallhouse,  did  make  and  deliver  to  the 
company  written  answers  to  such  questions;  that  the  bond  sued  on  was 
made  upon  the  faith  of  such  answers,  and  that  the  compiiny  bellevt»d  them 
to  be  true:  that  the  written  paper  upon  which  the  questions  were  pro- 
pounded and  answers  made,  and  the  bond  itself,  provided  that  the  answers  to 
the  questions  should  be  conditions  precedent  and  the  basis  of  the  bond;  that 
certain  stated  answers  which  were  material  were  untrue,  and  that,  there- 
fnrt\  the  l)ond  is  void. 

The  reply  by  its  third  paragraph  denies  that  thebiink  made  the  answers  to 
the  ijucstions  propounded  by  the  company,  but  admits  that  its  president  did 
so,  and  that  the  answers  were  false  in  fact,  although,  as  it  avers,  the  presi- 
dent did  not  know  the  answers  were  false  at  the  time  he  made  them.  The 
effect  of  the  reply  in  this  resi)ect  is  to  deny  the  authority  of  the  president  to 
make  the  answers  and  to  contend  that  his  act  did  not  bind  the  bank.  The 
written  questions  and  answers  delivered  by  Smallhouse,  the  president  of  the 
bank,  to  the  surety  company,  and  alluded  to  in  the  pleadings  above  men- 
tioned, are  set  out  at  length  by  the  pleading.  Although  the  special  judgt^ 
who  tried  this  case  refused  to  permit  this  evidence  to  go  to  the  jury,  and 
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predicated  his  peremptory  instniotion  upon  other  facts,  we  are  of  opinion 
that  this  matter  is  sufficiently  pleaded  to  have  justified  its  consideration  by 
<.he  oourt  in  determining  whether  the  case  should  have  gone  to  the  JU17,  fop 
At  is  not  material  what  was  the  basis  of  the  trial  court's  action  in  granting 
*he  peremptory  instruction,  if  it  should  have  done  so  for  any  reason  apparent 
nipon  the  state  of  the  record. 

At  the  time  the  bond  sued  on  was  made  C.  O.  Smallhouse  was  the  presi- 
•^ent  of  the  bank,  and  had  been  Jor  many  years.  Before  the  bond  wag  made 
•*be  surety  company  required  the  bank  to  answer  in  writing  certain  ques- 
•^ions  relative  to  the  duties  and  accounts  of  Porter  as  cashier,  in  order  that  it 
:might  determine  whether  it  would  or  would  not  make  the  bond  which  had 
ibeen  applied  for.  For  this  purpose  the  surety  company  sent  to  the  bank,  op 
^to  its  president  on  its  behalf,  a  printed  form  containing  the  questions  which 
It  wished  the  bank  to  answer.  This  printed  form  was  returned  to  the  surety 
'Company  with  the  answers  to  the  several  questions  written  thereon,  and 
signed  "Warren  Deposit  Bank,  by  C.  G.  Smallhouse,  President,  Official 
^Capacity." 

The  printed  form  was  appended  to  the  following  communication : 

"Baltimore,  April   18,  1900. 
"^'To  the  President  of  the  Warren  Deposit  Bank, 

"Bowling  Green,  Ky. : 
"Application  has  been  made  to  this  company  to  issue  a  bond  of  security 
tor  Mr.  Luther  R.  Porter,  cashier,  in  your  service,  to  the  amount  of  920,000, 
"The  company  desires  to  have  answer  to  the  following  questions,  and  these 
answers  will  be  taken  as  the  basis  of  the  bond,  if  issued. 

"Very  respectfully  yours, 

"EDWIN  WARFIELD,  President." 
"The  printed  form  closed  with  this  statement  and  signature: 
"It  is  agreed  that  the  above  answers  are  to  betaken  as  conditions  precedent 
•»nd  as  the  basis  of  the  said  bond  applied  for,  or  any  renewal  or  continuation 
of  the  same  that  may  be  issued  by  the  Fidelity  and  Deposit  Co.  of  Maryland 
to  the  undersigned,  upon  the  person  above  named. 
"Dated  at  Bowling  Green,  this  14th  day  of  April,  UKX). 

"WARREN  DEPOSIT   BANK, 
"By  C.  G.  SMALLHOUSE, 

"President,  Official  Capacity." 

Among  the  questions  which  were  required  to  be,  and  which  were,  answered 
by  the  president  of  the  bank  on  its  behalf  were  the  following: 

Has  the  applicant  uniformly  given  satisfaction  in  his  per-  Yes, 
sonal  conduct  and  habits? 

Has  he  kept  his  accounts  correctly  and  made  proper  settle-  Yea, 
ments  of  all  cash  and  securities  entrusted  to  his  careY 

At  what  date  and   by  whom  were  applicant's  books  and  Board  of 

accounts  (including  cash,  securities  and  vouchers,  if  any),  Directors, 

last  in6i)ected  and  examined.  Sept.  6,  1899. 

Were  they  at  that  time  in  every  respect  correct  and  proper  Yes, 

ceourities  and  funds  on  hand  to  balance? 

It  18  admitted  that  these  answers  were  false;  that  in  fact  at  the  time  they 
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were  made  Porter  had  not  kept  his  accounts  correctly,  or  made  proi)er  set- 
tlements of  all  cash  and  securities  entrusted  to  his  care,  and  at  the  date  of 
the  last  inspection  of  the  books,  on  September  6,  1899,  they  were  not  correct- 
in  every  particular,  nor  were  proper  securities  and  funds  on  hand  to  bal- 
ance. On  the  contrary,  at  that  time  Porter  had  abstracted  from  the  bank» 
and  had  used  without  its  consent  or  the  knowledge  of  its  board  of  directors, 
about  $80,0(K)  of  its  cash.  This  fact  was  apparent  at  that  time  from  even  a 
casual  inspection  of  the  books  of  the  bank  and  the  counting  of  its  cash  on 
hand  and  inspection  of  its  securities.  The  evidence  did  not  show,  noi^  was 
it  pleaded,  that  any  one  acted  for  the  bank  in  the  matter  of  contnicting  for 
this  bond  other  than  its  president,  Smallhouse.  The  only  person  who  ift 
shown  to  have  acted  for  the  bank  at  all  in  this  transaction  was  its  president. 

It  is  pleaded,  and  most  earnestly  argued  on  behalf  of  appellant,  that  the 
president  had  not  the  inherent  power  by  virtue  of  his  office  to.  represent  the 
bank  in  this  matter,  and  that  it  was  not  a  duty  pertaining  to  his  office,  either 
by  the  powers  conferred  by  the  charter  or  by- laws  of  the  bank,  or  by  its 
usage  or  custom,  or  by  vote  or  resolution  of  its  board  of  directors.  It  ia 
claimed  that,  on  the  contrary,  the  board  of  directors  alone  had  the  power  and 
authority  under  appellant's  charter  and  under  the  law  to  represent  the  bank 
in  the  transaction  of  contracting  bond  for  its  cashier,  and  of  making  state- 
ments and  representations  to  the  surety  on  behalf  of  the  bank  regarding 
same. 

While  it  may  be  true  that,  as  a  matter  of  law,  answering  questions  such 
as  those  propounded  to  the  president  in  this  case,  and  making  the  represen- 
tations therein  contained,  were  not  within  either  the  actual  or  the  apparent 
scope  of  the  duties  of  that  office,  and  that  the  president  was  not  authorized 
expressly,  either  by  the  charter  or  by  anything  appearing  upon  the  minutes- 
of  the  proceedings  of  the  board  of  directors,  to  make  such  representations  on 
behalf  of  the  bank,  yet  it  does  not  follow  from  these  premises  that  the  presi- 
dent did  not  act  in  the  bank's  behalf  in  making  them. 

There  is  no' principle  of  the  law  of  agency  truer  or  more  familiar  than  that 
although  an  agent  may  act  in  fact  without  authority,  express  or  implied,, 
from  his  principal,  his  act  may  become  binding  upon  the  latter  by  its  rati- 
fication. The  contracting  parties  in  this  matter  were  three,  to-wit,  the  bank,. 
Porter,  its  cashier,  and  appellee,  his  surety.  Each  of  these  contracting  par- 
ties, by  the  terms  of  the  bond  sued  upon,  engaged  to  one  or  both  of  the  others 
to  do  or  not  to  do  certain  things.  To  have  been  binding  upon  any  of  them 
it  must  have  been  executed,  or  its  execution  must  have  been  ratified,  in  a 
manner  binding  upon  each. 

Appellant  asserts,  by  seeking  to  recover  upon  the  bond,  that  the  contract 
was  made  on  its  behalf,  and  that  it  was  authorized.  It  is  not  claimed,  Dor- 
is it  attempted  to  T)e  shown,  that  the  board  of  directors  acted  at  all  In  that 
matter  so  far  as  any  proceeding  by  their  body  is  concerned.  The  action  of 
Smallhouse  then  was  that  which  represented  the  bank  in  that  transaction. 
If  the  btink  would  avail  itself  of  the  benefit  of  his  actions,  it  must  take  them 
subject  to  his  representations  and  statements,  that  induced  the  execution  of 
the  contract  by  the  surety.  Furthermore,  the  bond  itself  recites:  '* Whereas,, 
the  employer  has  delivered  to  the  company  certain  statements  and  declara- 
tions relative  to  the  duties  and  accounts  of  the  employe,  which,  together- 
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^Ith  any  statements  or  declarations  hereafter,  requited  by  or  lodged  with  the 
^oompany,  do,  and  shall,  constitute  an  essential  part,  and  form  the  basis  of  this 
^contract.'* 

If  the  board  examine  the  bond  at  all,  they  are  bound  to  have  taken  notice 
of  these  stateivients,  which  is  enough  to  have  reasonably  put  them  upon 
Inquiry  a's  to  the  character  of  the  statements  therein  referred  to.  But 
"whedief  tl3t^  actually  examined  the  bond  or  not,  they  must,  in  all  fairness 
•axkd  reason,  be  held  to  have  assented  to  its  statements,  when  appellant  elects 
to  «laim  a  recovery  upon  it.  It  manifestly  would  not  do  to  impose  upon  one 
))arty  to  a  contract  an  obligation  in  favor  of  another,  which  was  made  to 
depend  upon  a  condition  stated  in  the  contract,  and  yet  relieve  the  latter 
fxom  the  condition  because  he  had.  not  noticed  it.  Having  accepted  the  re- 
Bult  of  its  president's  action  in  procuring  the  bond  for  it,  and  being  required 
to  .take-,notice  of  all  material  statements  and  conditions  contained  in  the 
2)ond,  appellant  is  as  much  bound  by  these  statements  and  the  concurrent 
representations  made  by  its  president  and  referred  to  in  the  bond  as  if  his 
3ctlon  and  statements  had  been  expressly  authorized  by  the  most  solemn  and 
:8peciflc  entry  of  record  upon  the  minutes  of  the  board  of  directors'  book  of 
proceedings. 

We  can  not  regard  the  case  of  American  Surety  Co.  v.  Pauly,  170  U.  S., 
2S8,  as  announcing  a  different  rule  from  the  above.  In  that  case  it  was  shown 
that  the  president  of  the  bank,  who  made  the  representations  as  to  the  char- 
acter, etc.,  of  its  cashier,  was  in  collusion  with  the  cashier  to  loot  the  bank, 
And  that  these  statements  were  but  a  step  made  toward  consummating  that 
end.  It  would  scarcely  need  such  eminent  authority  to  sustain  the  conclu- 
sion that  when  an  agent  steps  aside  from  the  duty  enjoined  by  his  x>ositioii 
to  oommit  a  fraud  upon  his  princiiial,  that  his  representations  and  acts  in 
that  affair  are  not  those  of  the  princii)al.  (Guarantee  Go.  of  North  America 
T.  Mechanics  Saving  Bank  and  Trust  Co. ,  188  U.  S. ,  402. ) 

In  Rice,  &o.  v.  Fidelity  and  Deposit  Co.,  108  Fed.  Rep..  427,  as  to  the 
effect  of  the  representations  contained  in  a  similar  statement  to  that  now 
being  considered,  the  United  States  Circuit  Court  of  Appeals,  upon  a  very 
full  consideration  and  treatment  of  the  subject,  thus  fairly  stated  the  law : 
''•The  parties  expressly  agreed  in  writing  that  the  statement  of  the  employers 
•was  a  iiart  of  their  contract  that  it  should  be  not  only  the  basis  of  the  bond, 
but  a  condition  precedent,  without  compliance  with  which  there  could  be 
no  recovery  upon  the  obligation.  The  conclusion  is  irresistible  that  under 
this  agreement  the  declaration  in  this  case  was  of  the  nature  of  a  war- 
ranty and  not  of  a  representation,  and  our  conclusion  is:  A  written  state- 
ment made  by  employers  to  the  obligor  in  a  bond  of  indemnity  against 
the  dishonest  acts  of  their  employe,  to  the  efiect  that  they  will  invariably 
apply  certain  checks  to  his  action,  which  the  parties  expressly  agree,  by 
the  statement  itself  and  by  the  bond,  shall  l)e  the  basis  of  the  latter,  and 
a  condition  precedent  to  a  recovery  upon  it,  is  of  the  nature  of  a  warranty, 
and  not  of  a  representation,  and  a  failure  to  comply  with  the  promi.se  it 
contains  is  fatal  to  an  action  upon  the  bond.  (Indemnity  Co.  v.  Wood,  19  C. 
C.  A.,  204,  73  Fed.,  81,  84;  American  Credit  Indemnity  Co.  v.  Carrollton 
Furniture  Mfg.  Co.,  36  C.   C.  A.,  671,  95  Fed.,  Ill,  113.)" 

Appellant  contends  that  the  provisions  of  section  fi39  of  Kentucky  Stat% 
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utee,  as  follows:  ''All  statements  or  descriptions  in  any  application  for  a. 
policy  of  insurance  shall  be  deemed  and  held  representations  and  not  warrant*^ 
ies;  nor  shall  any  misrepresentations,  unless  fraudulent  or  material,  preyent- 
a  reooTery  on  the  policy/'  should  apply,  and  that  the  representations  oon« 
tained  in  the  statements  made  by  Smallhouse  can  not  under  that  section  be- 
treated  as  warranties. 

Previous  to  the  enactment  of  that  section  of  the  statute,  and  in  those  Ju- 
risdictions where  similar  statutory  proTisions  do  not  exist,  such  representa- 
tions were  held  to  be  warranties,  and,  consequently,  if  untrue  to  any  extent,, 
whether  or  not  material,  the  policy  or  contract  was  invalidated.  The  oaae- 
of  Bice  v.  Fidelity,  &c.  Co. ,  supra,  proceeds  upon  that  theory,  and  its  cita- 
tion is  subject  to  the  statutory  modification  obtaining  in  this  State.  The- 
provisions  of  the  section  just  quoted  ought  to  be  applied  to  this  class  of  oon« 
tracts.  It  is  found  in  the  chapter  of  the  statutes  relating  to  insurance.  The 
nature  of  the  contract  beside  is  so  clearly  akin  to,  if  indeed,  it  is  not  a  spe- 
cies of  Insurance,  that  its  classification  with  other  matters  of  insurance  waft- 
likely  enough  purposely  done  by  the  legislature.  It  is  not  material,  though,, 
whether  the  statute  does  or  does  not  apply  to  bonds  made  for  sureties,  as  th 
Btatute,  properly  construed,  in  no  way  affects  the  result  and  ultimate  effect  ot 
a  materially  false  representation.  (Farmers  &  Drovers  Ins.  Co.  v.  Curry,  1& 
Bush,  819,  modified  in  its  extent  by  Germania  Ins.  Co.  of  New  York  v.  Bud- 
Wig,  80  Ky.,  238.) 

That  these  misrepresentations  were  material  to  the  risk  in  this  ease  there- 
can  be  no  manner  of  doubt;  that  they  were  indisputably  false  is  equally^ 
dear.  Whether  they  were  fraudulent  or  not  is  not,  therefore,  particularly 
material. 

We  are  of  opinion  that  the  effect  of  these  material  misrepresentations  waft, 
to  invalidate  the  bond. 

The  judgment  is,  therefore,  affirmed. 

The  whole  court  sitting,  except  Judge  fettle. 


COMMONWEALTH  v.    McCARTY. 

(Filed  June  12,  1903->Not  to  be  reported.) 

Criminal  law— Indictment— Insufficient  indictment  for  suffering  gamini^ 
on  premises. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Hall  &  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  was  indicted  by  the  grand  jury  of  Kenton  county  for  suffer- 
Ing  gaming  on  his  premises.  That  part  of  the  indictment  necessary  for  the 
determination  of  this  appeal  is  as  follows:  ''The  said  D.  Mason  McCarty,  on 
the  —  day  of  February,  1902,  in  the  county  and  city  aforesaid,  and  for  one 
year  next  before  and  up  to  the  finding  of  this  indictment,  did  unlawfully 
Buffer  and  permit  to  be  set  up,  kept,  operated  and  conducted  a  game,  contrU 
Vance,  machine,  commonly  known  as  nickel-in-the-slot-machine,  in  a  room 
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in  a  honfie  near  the  Bank  Liok  Station,  In  said  county,  the  room  and  honse 
being  then  and  there-  in  the  possession  and  under  the  control  of  the  said  D. 
Mason  McCarty,  whereby  and  whereon  divers  persons  (naming  them)  were, 
and  are,  accustomed  to  play,  wager,  bet,  win  and  lose  money  thereon,  etc.*' 

The  appellee  demurred  to  this  indictment,  and  the  court  sustained  the  de- 
murrer, and  the  Commonwealth  has  appealed.  The  appellee  contends  that 
the  indictment  does  not  charge  him  with  any  offense.  We  are  of  the  opinion 
that  the  court  properly  sustained  the  demuntT. 

The  words,  **  whereby  and  whereon  divers  persons  (naming  them)  were,  and 
are,  accustomed  to  play,  wager,  bet,  win  and  lose  money  thereon,  etc.,"  do 
not  charge  that  the  persons  named  played,  wagered,  bet,  won  or  lost  any 
money  or  other  thing  on  this  macliine,  when  in  appellee's  house,  or  in  any 
house  under  his  control,  or  that  such  persons,  or  any  persons  engaged  in  play- 
ing, betting  or  won  or  lost  anything  of  any  value  thereon  with  the  knowl- 
edge of  or  by  the  permission  or  sufferance  of  the  appellee. 

Wherefore,  the  judgment  of  the  lower  court  is  afiSrmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  June  12,  1908— Not  to  be  reported.) 

Criminal  law— Failure  of  railroad  company  to  furnish  separate  coaches — 
Appellant  was  indicted  and  convicted  under  section  796,  Kentucky  Statutes, 
for  failing  to  furnish  separate  coaches  for  white  and  colored  passengers,  from 
which  this  appeal  Is  prosecuted.  The  proof  on  the  trial  showed  that  a  coach 
for  white  passengers  and  a  caboose  not  equal  in  convenience  or  accommo- 
dations to  the  car  furnished  for  white  passengers  was  provided  for  colored 
passengers,  and  that  but  one  colored  passenger  was  traveling  in  the  caboose 
at  the  time  charged.  Held— That  appellant  was  not  guilty  as  charged  in  the 
indictment,  and  it  was  not  indicted  under  section  796  for  discriminating  in 
accommodations. 

Pirtle  &  Trabue  and  P.  H.  Darby  for  appellant. 

McKenzie  R.  Todd  and  Clifton  J.  Pratt  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant  was  indicted  under  section  795  of  the  Kentucky  Statutes  for 
falling  to  furnish  separate  coaches  for  the  transportation  of  white  and  col- 
OFPd  passengers  on  one  of  their  trains,  known  as  the  Princeton  and  Paducah 
accommodation,  on  which  both  white  and  colored  passengers  were  carried 
and  accustomed  to  travel.  The  case  was  submitted  to  the  court  under  an 
agreed  statement  of  facts  which  disclose  that  there  was  attached  to  one  of 
appellant's  freight  trains  a  passenger  coach  which  was  used  exclusively  for 
white  passengers  and  an  extra  caboose  car,  which  was  placed  in  front  of  it, 
for  the  use  of  colored  passengers;  that  the  caboose  had  seats  at  the  side  with 
cushions  upon  them,  and  was  the  same  character  of  car  as  that  usually  at- 
tached to  freight  trains  for  the  use  of  the  train  hands,  and  such  passengers 
as  choose  to  travel  by  freight  trains;  that  there  was  no  cnr  for  colored  passen- 
gers connected  with  the  train  which  was  equal  in  convenience  or  accommo- 
dations to  the  car  furnished  for  white  passengers;  that  the  car  ordinarily 
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\iaed  for  this  purpose  had  been  taken  to  the  shops  at  Paduoah  for  repairs; 
that  only  one  passenger  occupied  the  caboose  on  the  trip  for  which  the  defend- 
ant was  indicted.  Under  this  state  of  fact  the  trial  court  found  the  defend- 
ant guilty,  and  imposed  a  fine  upon  it  of  1600,  and  they  have  appealed. 

The  indictment  is  not  drawn  under  section  706  of  the  Kentucky  Statutes, 
for  discriminating  in  the  quality,  convenience  or  accommodations  in  the 
coaches  set  apa  rtfor  white  and  colored  passengers,  but  under  section  705, 
for  failing  to  furnish  separate  coaches. 

The  agreed  facts  show  conclusively  that  defendant  is  not  guilty  of  viola- 
ting section  705,  under  which  the  indictment  was  framed,  and  the  judgment 
must,  therefore,  be  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


CULVER  V.  CULVER'S  ADM'R. 

(Filed  June  12,  1003— Not  to  be  reported.) 

Title— Adverse  possession— Statute  of  limitation— W.  and  J.  were  brothers, 
who  inherited  a  joint  interest  In  land  from  their  father,  and  J.  claimed  to 
hold  said  land  openly  and  adversely  to  his  brother  for  80  or  40  years,  and 
claiming  to  have  purchased  same  more  than  fifteen  years  before  this  action 
was  brought.    Held— That  the  claim  of  J.  will  not  be  disturbed. 

John  D.  Wlckliflfe  for  appellant. 

Nat  W.  Halstead  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

William  Culver  and  Jacob  Culver  were  brothers.  Their  ancestor  owned  a 
tract  of  land  which  descended  to  his  children,  including  the  two  just  named. 
Jacob  Culver  bought  the  interest  of  all  the  others  except  Wm.  Culver,  and 
took  conveyances,  and  complete  possession  of  the  land.  He  continued  to 
occupy  it  and  claim  solely  as  his  own  for  30  or  40  years  Ixjfore  his  death.  Dur- 
ing that  time,  and  for  more  than  flft€^n  years,  he  had  claimed  that  he  had 
bought  William  Culver's  intt^rest,  and  that  he  held  same  exclusive  of  William 
€ulver's  claim.  They  lived  within  a  short  distance  of  each  other,  within  a 
mile  or  so.  Jacob  Culver's  claim  was  open  and  notorious.  His  possession 
was  acturil.  adverse  and  hostile  especially  to  William  Culver.  Aft4»r  the 
<ieath  of  Jacob,  William  has  brought  a  suit  tohavest^t  apart  to  him  his  undi- 
vided intiTt»st  as  an  heir  of  their  father  in  the  lands.  The  court  dismissed 
his  pi'tition. 

Under  the  circumstances  shown  we  are  convinced  that,  although  originally 
the  piirtles  were  co-ixirceners  and  joint  tenants,  and  that  although  Jaoob 
Culver's  posst»ssion  under  those  circumstJinces  unexplained  would  have  been 
held  to  be  amiciible  to  William  Culver,  yet  it  was  such  that  it  was  in  fact 
adverse  and  hostile  to  William  Culver's  claim  and  right,  and  after  the  statu- 
tory bar  of  fifteen  years  Jacob  Culver's  title  l)ecame  complete  without  regard 
to  whether  he  had  or  not  !x)ught  William  Culver's  interest.  (Gossoms  v. 
Donaldson,  18  Ben  Mon.,  241;  Russell  v  Marks,  S  Met.,  46.) 

The  judgment  is  affirmed. 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  COMMONWEALTH. 
(Filed  June  12,  ie(»-Not  to  be  reported.) 

1.  Criminal  law— Failure  of  railroad  company  to  whistle  or  ring  Its  bell  at 
a  crossing— This  appeal  is  prosecuted  from  a  conviction  of  appellant  under 
section  788,  Kentucky  Statutes,  for  failure  to  sound  its  whistle  or  ring  its 
bell  at  a  highway  crossing,  and  it  is  urged  as  error  that  the  court  failed  to 
Instruct  the  jury  at  the  close  of  the  testimony  to  find  for  defendant.  Held — 
That  the  court  properly  refused  to  peremptorily  instruct  the  jury  as  the  evi- 
dence was  conflicting. 

2.  Evidence— When  a  party  fails  to  except  to  evidence  when  it  is  intro- 
duced, or  does  not  make  a  motion  to  exclude  it  until  after  the  conclusion  of 
all  the  testimony  in  the  case,  his  motion  comes  too  late. 

Plrtle  &  Trabue  and  P.  H.  Darby  for  appellant. 

S.  C.  MoUoy,  C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant  was  indicted  and  convicted  under  section  786  of  the  Kentucky 
Statutes  for  failure  to  sound  its  whistle  or  ring  its  bell  at  a  highway  cross- 
ing, and  fined  1260  by  the  verdict  of  the  jury.  Upon  this  appeal  it  asks  a 
reversal  of  the  judgment  rendered  pursuant  thereto  on  two  grounds :  First. 
Because  the  trial  court  at  the  conclusion  of  the  testimony  refused  to  exclude 
parol  testimony  that  the  road  was  a  public  highway,  on  the  ground  that  It 
was  not  the  best  evidence.  The  bill  of  exceptions  fails  to  show  that  the  tes- 
timony complained  of  was  excepted  to  at  the  time  it  was  introduced,  or  that 
any  motion  was  made  by  appellant  to  exclude  it  until  after  the  conclusion 
of  all  the  testimony  in  the  case.  The  motion  came  too  late.  (Helton  v. 
Commonwealth,  16  Ky.  Law  Rep.,  464.)  Second.  Because  of  the  alleged 
error  of  the  court  in  refusing,  at  the  conclusion  of  the  testimony,  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant. 

The  testimony  in  the  case  was  very  conflicting,  and  witnesses  for  the 
Commonwealth  conclusively  prove  the  alleged  offense,  while  the  testimony 
of  the  employes  of  the  defendant  is  to  the  effect  that  the  proper  signals  were 
given.  In  this  conflict  of  testimony  the  question  was  one  of  fact  for  the 
determination  of  the  jury.  These  are  the  only  errors  complained  of  in  the 
brief  of  counsel,  and  on  examination  of  the  ivcord  we  pei-tceive  none  which 
authorize  a  reversal. 

Wherefore,  the  judgment  is  afllnned. 


HARRIS  V.  COMMONWEALTH. 

(Filed  June  12,  1903— Not  to  be  reportt^d. ) 

1.  Criminal  law — Continuance — This  appeal  is  prosi^cutied  from  a  convic- 
tion for  manslaughter.  A  reversal  is  asked  on  the  ground  that  the  court 
erred  in  refusing  to  grant  appellant  a  continuance;  also  in  refusing  to  per- 
mit the  affidavit  flleti  to  be  read  as  the  deposition  of  a1)sent  witnewsea.  Held 
— That  the  court  did  not  err  in  refusing  to  grant  a  continuance  as  the  court 
had  allowed  ample  opportunity  for  appellant  to  obtain  the  attendance  of  his 
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witnesees,  nor  was  it  error  to  refuse  the  affidavit  to  be  read  as  it  did  not  dis- 
close that  appellant  had  ezeroised  the  proper  diligence  in  obtaining  the  attend- 
ance of  his  witnesses. 

9.  Evidence— The  declarations  of  appellant  just  before  the  shooting  were 
competent  as  showing  his  state  of  mind  and  the  anger  he  manifested,  as  well 
as  to  illustrate  the  motive  with  which  the  homicide  was  committed.  It  was 
competent  to  prove  that  the  deceased  was  a  deputy  sheriff,  although  same 
was  not  material.  It  was  not  error  to  exclude  the  question  asked  a  son  of 
appellant  who  was  indicted  with  his  father  if  he  had  not  been  tried  and 
acquitted.  Questions  laying  foundation  for  contradiction  are  competent. 
It  is  never  competent  to  inquire  of  a  witness  testifying  in  regard  to  charac- 
ter as  to  particular  acts  or  instances  of  crime. 

8.  Limiting  argument— The  court  did  not  err  to  appellant's  prejudice  iu 
limiting  the  time  of  argument  of  the  case  to  two  hours  on  a  side.  No  fixed 
rule  or  limit  can  be  made  to  apply  to  all  cases  alike,  but  the  iMwer  to  regu- 
late and  restrict  argument  must  nevertheless  be  left  with  the  trial  courts. 

B.  B.  Golden,  Wm.  Lewis,  H.  G.  Eversole  and  T.  G.  Lewis  for  appellant. 

M.  B.  Todd  and  G.  J.  Pratt  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Lewis  Harris,  was  indicted  and  tried  in  the  Leslie  Circuit 
Court  for  the  murder  of  J.  F.  Napier.  The  jury  returned  a  verdict  finding 
him  guilty  of  voluntary  manslaughter.  A  new  trial  was  refused  him  by  the 
lower  court,  hence  this  appeal. 

Complaint  is  made  by  appellant  that  the  lower  court  erred  to  his  preju- 
dice, first,  in  overruling  his  motion  for  a  continuance,  and  in  refusing  to 
permit  his  affidavit  for  a  continuance  to  be  read  to  the  jury  as  the  depositions 
of  the  absent  witnesses  named  therein;  second,  in  admittng  incompetent 
evidence ;  third,  in  limiting  the  time  of  argument  to  two  hours  on  a  side. 
As  to  the  first  contention,  we  find  from  the  record  that  the  case  was  called 
for  trial  on  the  7th  day  of  the  March  term,  1908,  of  the  court.  As  a  number 
of  the  witnesses  for  both  appellant  and  appellee  were  then  absent,  an  order 
was  made  by  the  court  laying  the  case  over  to  the  11th  day  of  the  term  for 
trial,  that  the  parties  might  have  a  further  opportunity  to  procure  the 
attendance  of  their  absent  witnesses.  The  case  was  not  again  called  for 
trial  until  the  12th  day  of  the  term,  at  which  time  the  attorney  for  the  Com- 
monwealth announced  ready  for  trial,  but  appellant  again  asked  a  continu- 
ance, filing  in  support  of  the  motion  therefor  his  affidavit  conttiinlng  the 
names  of  the  absent  witnesses,  and  the  alleged  facts  to  which  it  was  claimed 
each  would  testify.  The  court  regarding  the  affidavit  insufficient,  refused 
the  continuance,  and  the  trial  was  proceeded  with. 

We  think  the  court  properly  refused  to  continue  the  case,  or  to  allow  the 
affldtivit  to  be  retid. 

It  will  be  observed  that  though  it  is  stated  in  the  affidavit  that  some  of 
the  witnesses  named  therein  were  duly  subpoenaed  for  the  March  term,  and 
that  upon  the  ciiUing  of  the  ciise  for  trial  at  the  March  term  attachments 
whereby  appellant's  procurement  issued  for  those  upon  whom  subpoenal 
were  served,  it  is  not  disclosed  by  the  affidavit  that  the  attachments  or  sub- 
poenas last  issued  at  appellant's  instance  were  ever  placed  in  the  hands  of 
an  officer  for  service,  or  that  service  was  ever  had  under  them  upon  any  of 
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the  witnesses,  and  no  steps  are  shown  as  hayin^been  taken  under  this  pro- 
cess by  the  officer  or  other  person  having  theni  in  hand.  The  statement  in 
the  affldavit  that  none  of  the  witnesses  for  whom  the  process  was  last  issued 
had  been  arrested  or  brought  into  court  is  a  mere  conclusion.  They  may 
not  have  been  arrested  because  there  was  no  effort  to  arrest  them  by  the  ofO- 
oer  entrusted  with  the  process,  or  because  the  process  was  never  given  to  an 
olDcer  for  service. 

The  affidavit  should  have  stated  the  facts  showing  to  whom  the  prooesa 
was  given,  and  when  and  what  steps,  if  any,  were  taken  to  serve  them,  and 
when.  There  might  have  been,  and  doubtless  was,  ample  time  to  execute  the 
compulsory  process  upon  the  witnesses  whose  attendance  was  desired,  if  it 
had  been  placed  in  the  hands  of  a  diligent  ofDcer,  but  we  are  not  informed 
by  the  affidavit  whether  this  was  done  or  not.  We  are  unable,  therefore,  ta 
determine  from  the  affidavit  that  appellant  exercised  due  diligence  in  the 
effort  to  procure  the  attendance  of  his  witnesses.  It  appears  also  from  the* 
written  statement  in  the  record  made  by  the  trial  judge,  in  explanation  of 
his  refusal  to  permit  the  affidavit  to  be  read,  that  due  diligence  was  not  used 
by  appellant  in  the  effort  to  procure  the  attendance  of  his  witnesses ;  and 
further,  that  one,  at  least,  had  been  excused  by  him,  and  that  others  named 
In  the  affidavit  were  present  at  the  trial,  and  were  introduced  by  appellant. 
An  examination  of  the  bill  of  evidence  contained  in  the  record  falls  to  con- 
vince us  that  there  was  any  error  in  the  admission  of  evidence  that  can  be 
regarded  as  prejudicial  to  the  appellant. 

The  statements  of  Felix  Turner  as  to  the  conduct  and  declarations  of  appel- 
lant in  and  about  the  Napier  store,  and  just  before  the  shooting  by  him  of 
Napier,  were  competent  as  showing  his  state  of  mind,  and  the  anger  he  man- 
ifested, as  well  as  to  illustrate  the  motive  with  which  the  homicide  was  com- 
mitted. The  statements  of  Turner  and  other  witnesses  that  the  deceased, 
Napier,  was  a  deputy  sheriff,  though  not  material,  were  not,  in  our  opinion. 
Incompetent.  It  is  always  admissible  to  prove  the  calling  or  occupation  of 
one  whose  conduct  is  made  the  subject  of  judicial  inquiry  or  investigation. 
We  are  unable  to  see  that  the  statements  of  Tioe  Shepherd  in  regard  to  the 
conversation  between  appellant  and  Mrs.  Shepherd,  his  daughter,  were  in- 
competent, for  the  conversation  related  to  the  sale  of  her  interest  in  the  land 
upon  which  he  resided,  at  which  he  was  greatly  displeased,  and  with  which, 
according  to  the  proof,  he  thought  Napier,  the  man  whom  he  slew,  in  some- 
way connected.  This  conversation  occurred  on  the  day  of,  and  but  a  short- 
time  before,  the  killing  of  Napier,  and  at  a  time  when  appellant  was  inflamed 
with  passion,  and  on  his  way  to  Napier's  store.  The  declarations  of  appellant 
to  Mrs.  Shepherd  were,  therefore,  competent  as  showing  the  state  of  app  el- 
lant's  feelings  towards  Napier,  and  as  affecting  the  motive  for  the  homicide. 
It  was  not  error  for  the  court  to  exclude  the  question  asked  the  witness.  Ran- 
som Harris,  who  was  jointly  indicted  with  his  father,  the  appellant,  for  the- 
murder  of  Napier,  if  he  had  not  been  tried  for  that  crime  and  acquitted. 
The  fact  of  his  acquittal  could  not  affect  the  guilt  or  innocence  of  appellant. 
The  son,  though  indicted  with  the  father,  may  have  been  innocent  and  th& 
father  guilty. 

The  question  asked  Ransom  Harris  on  cross-examination  in  regard  to  the 
statements  made  by  him  to  Lloyd  Turner  and  others  were  competent  for  the 
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)>urpose  of  laying  the  founclntion  to  contradict  liim,  as  was  done  in  one  or  two 
Instances  by  the  introduction  of  the  persons  to  whom  the  statements  were 
-alleged  to  have  been  made.  It  was  not  proper  to  allow  the  witness,  Wilson 
Iiewis,  who  testified  to  the  good  character  of  appellant,  to  be  asked  on  cross- 
examination  if  appellant  had  been  indicted  for  murder  in  Harlan  county,  to 
.  which  he  answered  that  he  "had  heard  of  that. "  It  is  never  competent  to  in- 
quire of  a  witnass  testifying  in  regard  to  character  as  to  particular  acts,  or  in- 
Btances  of  crime,  but  in  view  of  all  that  was  said  by  this  witness  in  response 
to  th«  question  mentioned  we  do  not  think  the  appellant  was  prejudiced 
thereby,  for  the  witness  was  unwilling  to  say  that  api)ellant's  good  charac- 
ter was  injured  by  the  charge,  and  further  explained  that  it  was  not 
-proved  on  him,  but  ••finally  came  out  on  John  Minnard  and  others." 

■Ifc  is  earnestly  contended  that  the  lower  court  greatly  erred  in  limiting  the 
'counsel  in  their  arguments  to  the  jury  to  two  hours  on  a  side.  The  trial 
judge  is  clothed  with  a  wide  discretion  in  the  conduct  of  jury  trials.  While 
It  is  his  duty,  first  of  all,  to  see  to  it  that  every  person  charged  with  crime 
In  the  tribunal  over  which  he  presides  is  given  a  fair  trial,  it  is  likewise  his 
^uty  to  conduct  the  business  of  his  court  with  all  the  dispatch  possible  con- 
sistent with  the  ends  of  justice.  Every  litigant  and  criminal  has  the  consti- 
tutional right  to  be  heard  by  counsel,  before  court  and  jury,  but  that  right 
Is  to  be  exercised  within  reasonable  bounds,  and  subject  to  reasonable  judi- 
*t>lal  control.  No  fixed  rule  or  limit  can  be  made  to  apply  to  all  cases  alike, 
but  the  power  to  regulate  and  restrict  argument  must  nevertheless  be  left 
With  the  trial  courts.  Its  abuse  by  the  court  may  be  corrected  upon  appeal, 
■«s  a  ny  other  error  is  allowed  to  be  corrected  in  a  court  of  last  resort. 

We  are  of  opinion,  however,  that  the  appellant  has  no  just  ground  of  com- 
plaint in  this  case.  We  are  convinced  from  a  careful  consideration  of  the 
record  that  the  two  hours  of  argument  to  the  jury  allow^ed  each  side  was 
suflacient  to  accord  a  full  and  fair  discussion  of  the  law  and  facts.  No  com- 
plaint is  made  of  the  instructions,  and  though  the  witnesses  introduced 
were  numerous,  the  material  facts  were  few  and  simple,  and  they  left  no 
floubt  of  the  appellant's  guilt.  Without  just  grounds  of  complaint,  yet 
Inflamed  by  passion,  he  armed  himself  with  a  pistol  and  went  to  the  home 
of  a  neighbor  and  shot  him  to  death  as  he  entered  his  own  door.  .The  jury, 
out  of  regard,  doubtles,  for  his  age,  mercifully  found  him  guilty  of  volun- 
tary rnrni slaughter,  and  inflicted  upon  him  the  minimum  punishment 
allowed  h.y  law. 

Fimling  in  the  record  no  error  prejudicial  to  the  substantial  rights  of  the 
appellant,  ihe  judgment  of  the  lower  court  is  affirmed. 


BOTTS  V.  BOTTS,  &c. 

(Filed  June  12,  n)03— Not  to  l)e  reported.) 

Alimony— Fraudulent  conveyances— Appellant  brought  this  action  to  set 
^side  as  fraudulent  a  deed  of  oonveyance  of  the  life  interest  of  appellee,  N. 
W.  Botts,  in  a  tract  of  land  to  W. ,  alleging  that  she  obtained  a  judgment  of 
xiivorce  and  alimony  from  said  N.  W.  Botts  and  held  an  unsatisfied  judgment 
for  1220  alimony  against  him  when  his  life  interest  was  sold  under  execu- 
tion for  some  small  debt,  and  that  stiidN.  W.  Botts  afterwards  redeemed  said 
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land  and  conveyed  it  to  W.  for  the  price  of  8170.  Held— Tliat  said  deed  wa» 
fraudulent  as  to  appellant's  claim,  as  the  price  paid  by  W.  was  grossly  inade- 
quate, the  value  of  the  life  interest  purchased  being  about  ten  times  the^ 
amount  paid,  and  the  deed  should  be  set  aside  and  the  land  subjected  first 
to  the  payment  of  the  costs  of  the  action;  second,  to  the  payment  of  the  pur- 
chase price  paid  by  W.,  who  seems  to  have  had  no  actual  notice  of  the  frauds 
and  next  to  the  payment  of  appellnnt's  claim.  The  debtor  having  redeemed 
his  land  from  execution  Hile,  it  stood  subject  to  his  debts. 

S.  W.  Tolin  and  S.  Gaines  for  appellant. 

O.  M.  Rogers  and  N.  E.  Riddell  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellant  in  the  lower  court  to  set  aside  a. 
deed  made  by  appellee,  N.  W.  Botts,  to  his  co-appellee,  J.  J.  "Walton,  con- 
veying the  former's  interest  as  life  tenant  in  two  tracts  of  land  lying  on  the 
Ohio  river  in  Boone  county. 

The  petition  of  appellant  attacks  the  deed  upon  the  ground  of  fraud,  it  be- 
ing alleged  therein  that  the  conveyance  was  voluntary,  without  a  sufficient 
consideration,  and  that  it  was  made  for  the  fi-audulent  purpose  of  hindering, 
delaying  and  defrauding  the  appellee,  N.  W.  Botts',  creditors,  and  especially 
the  appellant,  Sallie  Botts. 

The  separatie  answers  of  the  appellees  traverse  the  averments  of  the  peti- 
tion, and  in  addition  allege  that  some  time  prior  to  the  conveyance  in  ques- 
tion the  life  estate  pass«!d  thereby  had  been  sold  under  execution  in  favor 
of  one  Stott  for  151.  M  and  interest,  and  to  satisfy  a  judgment  lien  In  favor  of 
one  Stamper  of  16.08  and  interest,  they  becoming  the  purchasers  at  the 
amount  of  their  debts;  that  appellee  Botts  being  insolvent,  was  unable  to 
redeem  the  land  within  the  year  allowed  by  law,  and  after  the  expiration  of 
the  year  his  co-appellee,  Walton,  furnished  him  $130.19,  with  which  to  re- 
deem the  land  from  Stott  and  Stamper,  and  in  addition  paid  him  the  fur^ 
ther  sum  of  $83.81,  in  consideration  of  which  he  executed  the  deed  complained, 
of  by  appellant.  Appellant  was  the  former  wife  of  the  appellee  Botts,  whom 
she  was  compelled  to  sue  in  the  Boone  Circuit  Court  for  a  divorce  and  ali^ 
mony,  in  which  action  she  was  granted  a  divorce  and  given  a  judgment  for 
96.00  i>er  month  as  alimony,  to  continue  indefinitely. 

At  the  time  of  the  sale  of  appellee,  N.  W.  Botts',  interest  in  the  lands  under 
the  execution  and  judgment  of  Stott  and  Stamper,  appellant  then  had  In 
the  hands  of  the  sheriff  an  execution  for  a  considerable  amount  of  the  ali- 
mony due  her  from  her  fonner  husband.  It  is  contended  by  appellant  that 
the  matters  set  up  in  the  separate  answers  of  appellees  constitute  no  defense 
to  this  action,  and  can  not  defeat  the  collection  of  her  judgment  debt,  which 
at  the  time  of  the  institution  of  this  suit  amounted  to  $222,  and  in  this  wft 
oonour,  if  the  conveyance  herein  attacked  was  made  for  the  purpose  of 
defrauding  N.  W.  Botts'  creditors.  Stott  and  Stamper  did  not  take  from  the 
BherifF  or  court  a  deed  conveying  to  them,  or  either  of  them,  the  lands  after 
their  purchase  of  same  under  the  execution  and  judgment  salea  respectively* 
afs  they  might  have  done  after  the  expiration  of  a  year  from  the  date  of  the 
sale.     The  legal  title  to  the  life  estate  of  appellee,  N.  W.  Botts,  in  the  lands 
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sold,  therefore,  remained  in  him  after  the  expiration  of  the  equity  of 
redemption,  and  Stott  and  Stamper,  in  permitting  him  to  redeem  it  after 
the  end  of  the  year,  merely  extended  the  right  of  redemption  beyond  the 
statutory  period.  The  redemption,  therefore,  though  made  beyond  the  Btat- 
utory  period,  had  the  same  effect  as  if  made  within  the  year,  and  by  It  all 
encumbrance  was  removed  from  the  property,  leaving  it  in  all  respects  as  if 
It  had  not  been  sold  under  the  execution  and  judgment.  This  being  true, 
the  only  question  remaining  to  be  determined  is  whether  or  not  the  deed 
from  appellee,  N.  W.  Botts,  to  his  co-appellee,  Walton,  was  and  is  fraudu- 
lent as  to  the  former's  creditors.  We  are  of  the  opinion  that  it  must,  in  the 
light  of  this  record,  be  regarded  as  fraudulent. 

In  Freeman  on  Executions,  section  391,  it  is  said:  •*A  redemption  acoom- 
lished  by  the  judgment  debtor,  or  his  grantee,  has  the  effect  of  extinguish- 
ing the  rights  of  the  purchaser  and  of  releasing  the  defendant's  title  from 
the  consequences  of  the  sale,  but  leaving  it  subject  to  all  other  valid  rights 
and  liens." 

We  think  it  clear  from  the  record  that  the  appellee,  N.  W.  Botts,  acted 
with  fraudulent  intent  in  making  the  conveyance  to  Walton.  The  consid- 
eration therefor^  1170,  was  so  grossly  inadequate  as  to  furnish  prima  facie 
proof  of  such  intent.  (Carter,  &c.  v.  Richardson,  23  Ky.  Law  Bep.,  1209.) 
The  land  consists  of  100  acres,  the  fee  of  which  is  shown  by  the  evidence  to 
be  reasonably  worth  $5,000.  The  present  value  of  the  appellee,  Botts',  life 
estate  therein  at  his  present  age,  60  years,  is,  according  to  the  Wiggleworth 
table,  approximately  worth  ten  times  the  amount  paid  him  for  it  by  Walton. 
The  appellee,  Botts,  has  persistently  and  wholly  failed  to  pay  any  part  of 
the  judgment  for  alimony  due  appellant,  though  he  api)ears  from  the  reoord 
to  own  a  home  in  the  State  of  Indiana,  and  to  be  drawing  a  pension  of  $12  a 
month. 

His  purpose  in  thus  disposing  of  his  interest  in  these  lands  at  such  a  grossly 
inadequtite  price,  in  the  light  of  all  the  facts  and  circumstances  shown  in  the 
record,  was  to  defraud  appellant,  and  prevent  her  from  subjecting  the  same  to 
the  payment  of  her  claim  for  alimony.  While  there  is  evidence  in  the  reoord 
tending  to  show  that  the  appellee,  Walton,  had,  or  ought-  to  have  had,  notice  of 
the  fraudulent  intent  of  his  co-appellee,  N.  W.  Botts,  in  making  to  him  the 
conveyance,  we  are  unable  to  say  that  he  was  fully  apprised  thereof,  and, 
therefore,  do  not  think  that  he  should  be  required  to  lose  the  |170  paid  by 
him  for  the  interest  in  the  land,  (Diamond  Coal  Co.  v.  Carter  Dry  Goods 
Co.,  20  Ky.  Law  Rep.,  1444.) 

Being  of  the  opinion,  therefore,  that  the  lower  court  erred  in  dismissing 
appellant's  petition,  the  judgment  is  hereby  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  setting  aside  the  deed  from  appellee,  X.W. 
Botts,  to  his  co-appellee, Walton,  and  subjecting  the  intt^rest  of  the  former  in 
the  lands  thereby  attempted  to  be  conveyed,  first,  to  the  payment  of  costs  of 
this  action,  and  next  to  the  payment  of  the  $170,  with  interest,  which  appel- 
lee Walton  paid  for  the  lands,  and  finally  to  the  payment  of  appellant's  claim 
for  alimony  herein  sued  on. 
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SIMMS  V.  SIMMS. 

(Filed  June  13,  1903— Not  to  be  i*ieported. ) 

Alimony — Pleading — In  this  action  instituted  by  the  wife  to  recover  ali- 
mony without  a  prayer  for  divorce  the  lower  court  properly  dismissed  her 
Iietitlon  as  there  was  neither  pleading  nor  proof  that  the  separation  was  with- 
out fault  of  the  wife. 

L.  J.  Crawford  for  appellant. 

F.  V.  Benton  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  4th  of  November,  1901,  the  appellant  instituted  this  action  in  the 
court  below  against  the  appellee  for  alimony,  and  did  not  seek  a  divorce. 
She  alleged  that  the  appellee  abandoned  her  on  the  4th  of  October,  1900,  and 
had  not  lived  with  her  since  that  date.  She  failed  to  allege  that  such  aban- 
donment of  her  was  without  her  fault,  or  that  he  was  in  fault;  nor  did  she 
use  in  her  petition  any  language  importing  that  he  left  her  without  excuse, 
or  that  she  was  not  in  fault.    She  also  alleged  that  after  the  separation  they 

entered  into  the  following  agreement : 

"Newport,  Ky.,  June  1,  1901. 

"Mary  Sims  being  about  to  file  suit  for  alimony  against  her  husband, 
Samuel  Sims,  he  hereby  agrees  to  pay  her  86  per  week  as  alimony,  begin- 
ning with  a  payment  of  85  on  the  Istday  of  June,  1901,  and  to  pay  816  toward 
the  payment  of  her  att-omey's  fees.  In  consideration  of  the  foregoing  she 
agrees  to  refrain  from  suing  for  alimony  as  long  as  he  continues  such  pay- 
ments. He  shall  mail  her  a  check  at  the  end  of  each  two  weeks  for  $10. 
Each  agrees  to  circulate  no  hurtful  rumors  concerning  the  other,  or  to  harass 
the  other  in  any  way.    Mrs.  Simms  shall  retain  and  own,  absolutely,  all  the 

furniture  formerly  used  by  us. 

"MARY  SIMMS, 

"SAMUEL  SIMMS." 
She  merely  copies  this  contract  in  her  i)etition.  She  does  not  sue  upon  this 
contract,  nor  ask  the  enforcement  of  it,  nor  does  she  allege  that  he  violated  his 
part  of  the  contract  in  any  particular.  She  sUites  that  he  paid  820  on  the  con- 
tract, but  did  not  state  that  that  was  all  he  had  paid,  nor  that  he  had  refused 
to  pay  anything  further.  She  alleged  that  appellee  was  receiving  for  his  labor 
$35  per  week,  and  prayed  that  an  allowance  be  made  her,  to  be  pvid  by  appel- 
lee, to  enable  her  to  prepare  her  case  for  trial,  and  that  suitable  alimony  be 
allowed  her.  and  for  costs  and  attorney's  fees.  The  appellee  answered,  and 
did  not  cure  any  of  the  defects  in  the  petition,  but  merely  denied  that  he 
was  receiving  for  his  labor  835  per  week,  and  alleged  that  he  was  receiving 
for  his  labor,  on  an  average,  not  more  than  812.50  per  week.  The  proof  was 
taken  on  this  issue,  and  the  court  on  the  trial  dismissed  appellant's  petition, 
and  she  has  appealed.  We  are  of  the  opinion  that  appellant's  petition  was 
defective-  The  rule  in  this  State  is  that  an  action  for  alimony  may  be  main- 
tained without  a  prayer  for  divorce,  but  to  entitle  the  wife  to  alimony  she 
must  allege  in  her  petition  that  she  was  without  fault. 

The  case  of  Springer  v.  Springer,  21  Ky.  Law  Rep.,  1293,  was  a  case  where 
Mrs.  Springer  instituted  an  action  for  alimony  against  her  husband,  alleg- 


304  SIMMS  V.  SIMMS. 

ing  that  she  was  compelled  to  leave  her  home  without  fault  on  her  part ; 
that  her  treatment  was  such  that  she  could  not  live  there.  She  failed  to 
prove  that  she  was  mistreated  in  any  way  by  her  husband.  She  was  denied 
alimony. 

In  the  case  of  Bulett  v.  Bulett,  80  Ey.,  866,  the  court  said:  "When  the 
facts  of  the  case  show  that  a  separation  was  proper  by  reason  of  cruel  treat- 
ment of  the  husband,  the  chancellor  has  the  power  to  require  him  to  support 
the  wife  during  coverture,  or  until  a  reconciliation  takes  place." 

The  appellant  having  failed  to  allege  or  prove  that  appellee  was  in  fault 
in  the  separation,  and  that  he  had  violated  the  agreement  in  any  particular, 
^e  are  of  the  opinion  that  the  lower  court  was  right  in  adjudging  against 
Ixer. 

Wherefore,  the  judgment  is  afSrmed. 


^l\e  K^i^tUcky  I^aW  Reporter 
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SENN  V.  LOUISVILLE  MALTING  CO. 

(Filed  June  It),  1903— Not  to  be  reported.) 

Fraudulent  conveyances  —  W.  &  B. ,  sons-in-law  of  appellant,  conveyed 
to  him  a  brewery  plant  which  they  htid  been  operating,  and  a  part  of  the 
consideration  was  that  api)ellant  would  pay  all  notes  and  accounts  and  debts 
created  by  them  in  the  operation  of  the  distillery.  Afterwards  appellee,  a 
creditor,  presented  to  appellant  the  biilance  of  an  acocunt  for  hops  sold  W. 
&  B.,  which  was  ut»jd  by  them  in  the  brewery,  which  was  denied  by  appel- 
lant. After  this  \V.  &  B.  executed  another  dt»ed,  in  which  the  liability  .for 
this  debt  was  omitted.  This  action  was  brought  to  ct)mpel  ap[)ellant  to  pay 
this  debt  under  his  undertaking  to  do  so.  Held— That  appellant  was  prop- 
erly adjudged  liable  for  siild  debt. 

Lane  &  Harrison  for  appellant. 

J.  J.  McHenry  and  E.  W.  Sprague  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  8. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  4th  day  of  August,  1898,  Wegenast  &  Berger,  sons-in-law  of  ap- 
pellant, conveyed  to  him  a  brewing  plant  in  the  city  of  Louisville,  together 
with  all  the  wagons,  carts,  horses  and  mules  used,  in  conducting  the  busi- 
ness of  the  firm,  and  all  notes  and  accounts  due  the  firm,  in  consideration 
that  appellant  surrender  to  them  a  note  of  t5,000  which  he  held  against 
them  as  the  purchase  price  of  the  brewery  (appellant  had  previously  sold 
the  brewery  to  them ),  and  also  that  appellant  would  pay  certain  notes  to 
one  Walters,  which  were  a  lien  on  the  brewery,  and  pay  all  the  debts  created 
by  them  in  the  conduct  of  the  business  of  the  brewery. 

Appellee,  by  counsel,  about  the  22d  of  i^eptember,  1896,  addressed  a  letter 
to  appellant,  referring  to  the  stipulations  of  this  deed  of  record,  and  demanded 
of  hlni  payment  of  the  balance  of  their  claim  of  1300,  which  was  created  for 
hops  sold  Wegenast  &  Berger,  and  used  by  them  in  this  brewery.  Appel- 
lAnt  did  not  respond  to  this  letter,  but  went  to  his  attorney,  with  Wegenast 

vol.  2&— 20 
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&  Berger,  and  claimed  that  in  drafting  the  deed  a  mistake  had  been  made; 
that  he  had  not  agreed  or  assumed  to  pay  the  debts  which  Wegenast  Sc 
Bergei*  had  created  in  the  brewing  business,  and  caused  the  attorney  to  pre- 
pare another  deed  correcting  or  changing  the  first  one,  by  stating  that  Senn, 
appellant,  did  not  assume  and  was  not  to  pay  the  debts  referred  to.  They, 
however,  failed  to  correct  the  deed  wherein  it  stated  that  appellant  was  to 
take  and  become  the  owner  of  all  the  notes  and  accounts  due  the  firm  of 
Wegenast  &  Berger  created  In  the  business. 

Appellee  then  brought  £his  action  against  the  appellant  upon  its  account, 
alleging  that  he  had  assumed  to  pay  it.  Appt^llant  answered,  denying  that 
he  had  assumed  to  pay  it,  except  in  the  manner  stateti.  The  action  was 
transferred  to  the  equity  docket  and  tried,  and  the  lower  court  adjudged 
that  appellant  should  pay  the  debt,  and  lie  has  app(viled  from  that  judgment. 
The  record  discloses  these  facts  in  a<idition  to  thos<^  stjited :  That  appellant 
had  purchased  from  one  Walters  this  brewery  plant,  and  owed  Walters  a  lial- 
•fince  of  the  purchase  price  of  over  17,01)0,  and  that  appellant  was  al)out  to  be 
sued  by  Walters  for  libel  or  slander,  and,  as  claimed  by  him,  to  prevent  the 
property  from  Ixn-oming  involved  with  liens,  he  sold  it  to  his  sons-in-law, 
Wegenast  &  Berger,  and  conveyed  to  them  the  plant,  together  with  all 
wagons,  carts,  horses,  mules,  notes  and  accounts  contracted  in  the  business, 
in  consideration  that  Wegenast  &  Berger  should  pay  him  $5,000,  and  as- 
sume the  payment  of  the  17, (KK)  due  Walt*  rs,  purchase  money,  and  to  pay  all 
notes  and  accounts  due  by  appellant  contract^l  in  running  the  brewery. 
The  title  remained  in  Wegenast  &  Berger  for  alxmt  one  year,  and  then, 
Augu.st  4,  18i)8,  the  property  was  reconveyed  to  appellant  for  the  considera- 
tion stated,  and  thus  remained  until  September  23,  when  the  change  or 
correction  stated  was  made.  Appellant  and  Berger  both  testify  that  their 
agreement  was  that  the  property  should  be  reconveytni  to  appellant  on  the 
same  terms  as  when  he  conveyed  to  them,  and  each  made  this  statement 
more  than  once  in  their  depositions.  But  when  asked  directly  and  point«<lly 
whether  it  was  a  part  of  their  agreement  that  appellant  should  assume  and 
pay  the  debts  of  the  partnership,  they  expressly  denied  that  such  was  the 
trade,  and  that  appellant  did  not  assume  or  agree  to  pay  the  debts  of  the 
firm,  or  any  piirt  therwf,  except  he  did  agree  to  pay  the  debt  due  to  Walters. 
Wegenast  died  before  the  proof  was  feiken. 

It  is  also  shown  by  the  ncnrtl  that  the  Walters  debt  had  been  reducetl  to 
the  amount  of  $3,000,  and  that  Wegenast  &  Berger  did  not  pay  anything 
thereon.  Therefor**,  apivllant  must  have  ptild  f4,000  on  this  claim  aft<»r  his 
sons-in-law  assumed  to  pixy  this  claim. 

From  all  the  facts  and  circumstances  admittetl  and  proven  we  can  not  say 
that  the  lower  court  erred  in  adjudging  that  appellant  should  pay  appellee's 
debt.  The  proof,  as  appears  from  the  record,  conduces  to  show  that  the 
cause  of  the  change  in  the  deed  was  brought  about  by  the  presentation  of 
appellee's  claim  for  payment,  and  al.so  that  the  brewery  plant  was  all  the 
time  really  the  property  of  appellant,  and  the  contemplated  action  for  llliel 
or  shinder  was  the  sole  cause  of  the  transfer. 

Whi'n^fore,  the  judgment  of  the  lower  cc.urt  is  affirmed. 
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WARING,  &c.  V.  BERTRAM,  &c. 
(Filed  June  16,  1903— Not  to  be  reported. ) 

1.  Schools,  graded— Injunction  to  prevent  collection  of  tax— Pleading— A 
^dgment  was  entei^  in  the  Lewis  County  Court  ujwn  the  petition  of 
voters  of  the  third  and  fourth  common  school  districts  of  said  county  order- 
log  a  submission  to  the  white  voters  as  to  the  establishment  of  a  graded 
•common  school  district  and  the  election  of  trustees  and  the  imposition  of  a 
tax  to  maintain  said  school.  The  petition  descrilied  the  site  of  the  school 
l)uilding  in  the  village  of  Garrison.  The  vote  resulted  in  favor  of  establish, 
xnent  of  said  graded  common  school  district,  the  levy  of  a  tax  and  the  elec- 
tion of  trustees.  A  tax  collector  was  appointed  by  the  tnistees  to  collect 
«aid  tax.  This  suit,  to  enjoin  the  collection  of  the  ttix,  was  brought  by  cer- 
tain vot4»rs  in  the  district,  who  alleged  in  their  petition,  as  a  basis  for  the  in- 
junction, that  said  proceeding  to  establish  the  district  was  void  as  it  did  not 
-conform  to  section  4464,  Kentucky  Statutes,  for  the  reason  that  when  the 
petition  was  presented  to  and  signed  by  the  trustees  of  the  two  common 
-school  districts  it  did  not  describe  the  location  of  the  school  house,  but  that 
said  petition  was  afterwards  altered  by  fixing  the  location  in  Garrison. 
Both  special  and  general  demurrer.s  to  the  petition  were  filed,  and  the  special 
'demurrer  sustained  and  the  petition  dismissed.  Held — That  both  the  special 
-and  general  demurrer  to  the  petition  should  have  bf»en  sustained  as  the  peti- 
tion alleged  a  material  alteration  in  the  petition  of  voters  which  would  inval- 
idate the  proceeding. 

2.  Jurisdiction — The  circuit  court  has  jurisdiction  to  enjoin  the  collection 
-of  an  illegal  tax  growing  out  of  a  judgment  of  the  county  court,  but  no 
attempt  is  made  to  interfere  with  the  execution  of  the  judgment  itself  which 
merely  authorizetl  the  submission  of  the  proposition  to  the  voters. 

Samuel  J.  Pugh,  E.  L.  Worthington  and  \V.  H.  Wadsworth  for  appellants. 

"W.  C.  Halbert  and  Thos.  R.  PhisU-r  for  appelliH\s. 

Appeal  from  Ijewis  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

At  the  February  term,  19()2,  of  the  Lewis  County  Court  a  judgment  was 
•entered  upon  the  petition  of  voters  of  the  third  and  fourth  common  school 
districts  of  Lewis  county,  looking  to  the  establishment  of  a  graded  common 
school  district,  in  which  the  site  of  the  school  building  was  described  as  fol- 
lows: ''Situated  on  the  corner  of  a  tract  of  land  owned  by  T.  8.  Clark  and 
George  W.  Stamper,  jointly,  in  the  village  of  Garrison,  or  Stone  City, 
bounded  as  follows:  On  the  east  by  the  county  road  runnin^j  from  Garrison 
to  the  county  road  leading  to  Vanceburg;  on  the  south  by  the  land  of  Mrs. 
Thomas  "Underwood,  and  on  the  west  and  north  by  other  lands  of  Clark  and 
Stamper,  containing  one  acre. " 

The  judgment  al.so  provides  that  an-  election  should  be  held  on  the  31  st  of 
March,  1902,  for  the  purpose  of  taking  the  sense  of  the  legal  white  voters  re- 
siding in  the  boundary  of  the  district  upon  the  proposition  to  levy  an  ad 
Talorem  tax  of  50  cents  on  each  $100  of  all  the  taxable  property  situated 
within  the  district  subject  to  taxation  for  State  and  county  purposes,  owned 
by  white  people  and  corporations  within  the  district,  and  a  poll  tax  of  |1  on 
each  white  male  inhabitant  of  the  district  over  twenty-one  years  of  age,  for 
the  purpose  of  maintaining  a  graded  school  in  the  district  and  for  the  pur- 
chase of  a  site  and  erecting  suitable  buildings  thereon  for  the  school.    It  also 
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directed  that  siz  persons  should  be  elected  as  trustees  for  the  graded  schooF 
district,  and  in  all  other  respects  conformed  to  the  provisions  of  section  4464^ 
of  the  Kentucky  Statutes.  By  virtue  of  this  judgment  of  the  county  court 
an  election  was  subsequently  held  in  the  proposed  graded  school  district,  on 
the  Slst  of  March,  1902,  which  resulted  in  a  majority  of  the  votes  beinir  cast 
in  favor  of  the  school,  and  at  this  election  the  appellees,  Comet,  Howard* 
Carver,  Keyser,  Beckett  and  Glenn  were  elected  trustees.  Glenn  declined  to 
act,  and  the  appellee,  Fultz,  was  appointed  in  his  place.  The  five  trustees 
qualified  and  appointed  a  collector  to  collect  the  tax.  Thereupon  appellants 
instituted  this  suit  to  enjoin  the  collection,  upon  the  ground  that  the  writ- 
ten petition  of  voters,  which  was  the  basis  for  the  judgment  of  the  county 
court  establishing  the  graded  school  district  and  calling  the  election,  was  a 
forgery  to  this  extent,  that  when  the  document  was  signed  and  approved  in 
writing  by  D.  A.  Cornett,  J.  W.  Cotton  and  G.  B.  Sanders,  trustees  of  com- 
mon school  district  No.  4,  and  by  Thomas  Howard  and  M.  Bertram,  trus> 
tees  of  common  school  district  No.  8,  the  petition  did  not  set  out  or  descrit-e 
the  site  on  which  the  proposed  school  building  was  to  be  erected,  but  simply 
recited  that  it  was  to  he  erected  at  some  central  place  in  the  common  school 
district  to  be  selected  by  the  county  superintendent:  and  that  after  it  had 
been  signed  by  the  tnistees  of  common  school  district  No.  4  it  was  changed 
and  altered  in  this  respect  without  the  knowledge  or  consent  of  the  signors, 
so  as  to  fix  the  site  of  the  common  school  building  In  the  town  of  Garrison^ 
on  the  Ohio  river,  and  not  in  the  center  of  the  district,  and  that  it  was  also 
changed  in  other  important  particulars. 

The  defendants  filed  both  special  and  geneml  demurrers  to  the  petition. 
The  special  demurrer  was  sustained,  and  plaintiffs'  petition  dismissed,  and 
they  have  appealed  to  this  court.  Section  4464  of  the  Kentucky  Statutes 
provides  the  only  way  in  which  a  graded  common  school  district  can  be 
established,  and  that  section  contains  this  proviso:  '*That  the  proposition  to- 
establish  any  graded  common  school  district  and  school,  as  provided  for  in 
this  section,  is  approved  in  writing  on  the  petition  to  the  county  judge,  by 
a  majority  of  the  trustees  in  the  common  school  districts  included  wholly  or 
partly  within  the  boundary  of  sfiid  proposed  graded  common  school  district.** 

The  provision  of  the  suitute  requiring  the  approval  of  a  majority  of  the 
trustiees  of  any  common  school  district  included  wholly  or  partly  within  the 
boundary  of  the  proi)ostd  graded  common  school  district  is  a  condition  pre- 
cedent. Without  their  approval  the  county  court  has  no  jurisdiction  to 
enter  a  judgment  calling  for  an  eltxjtion  to  take  the  sense  of  the  voters  as  to 
the  establishment  of  the  district  and  the  voting  of  a  tax  to  erect  and  main- 
tain a  building.  The  demurrer  admits  the  truth  of  the  averment  of  the 
petition,  that  the  petition  of  voters  was  frauduk^ntly  altered  after  it  was 
signed,  without  the  knowledge  or  consent  of  a  majority  of  the  trustees  of 
common  school  district  No.  4,  one  of  the  districts  included  in  the  graded 
school  district.  The  alteration  was  material  and  important,  and  invalidated 
the  petition.  The  presentation  of  a  valid  petition  was  a  jurisdictional  re- 
quirement for  the  entry  of  the  judgment.  There  was  nothing,  therefore, 
before  the  court  on  which  to  rest  the  judgment  calling  the  election,  and  it 
Was  consequently  void. 

It  is  contended  for  appellees  that  this  proceeding  can  not  be  maintained. 
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In  the  circuit  oourt  as  it  Is  In  effect  an  attempt  to  enjoin  the  operation  of  a 
judgment  rendered  by  the  oopnty  oourt,  and  is,  therefore,  prohibited  by  sec- 
tlon  885  of  the  CiTil  Code.  We  can  not  sanction  this  contention ;  the  judg^ 
Tiient  of  the  county  oourt  was  simply  that  an  election  should  be  held,  and 
tte  election  has  been  held ;  every  requirement  of  tliat  judgment  has  been 

•  txtmpUed  with.  This  is  a  proceeding  to  enjoin  the  collection  of  an  Illegal 
^tax,  which  grows  out  of  the  judgment  of  the  county  court,  but  no  attempt 
l8  made  to  interfere  with  the  execution  of  the  judgment  itself.  It  is  in  con- 
formity with  numerous  similar  proceedings  which  were  instituted  in  the 
tsircuit  court  to  enjoin  the  collection  of  taxes  levied  for  school  purposes 
under -elections  held  in  conformity  with  judgments  of  the  county  court,  and 
-of  which  this  oourt  has  taken  appellate  jurisdiction.  (Williamstown  Graded 
yree  School  District  v.  Webb,  89  Ky.,  972;  Doores,  &c.  v.  Varnon,  94  Ky., 
IWB;  Webb,  &c.  v.  Smith,  99  Ky.,  11,  and  Mullins,  &c.  v.  Andrews,  &c.,  80 
ICy.  Law  Rep.,  80.) 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
^Ureotions  to  overrule  the  general  and  special  demurrers. 


McVAW  V.  SHELBY,  &c. 

(Filed  June  16,  1908— Not  to  be  reported.  > 

Judiolat  «ales— Infants— Guardian  and  ward— A. ,  B.  and  C.  were  infante 
•over  fourteen  years,  but  under  twenty-one  years  of  age,  owning  jointly  as 
heirs  of  their  father  a  house  and  lot.  M. ,  their  uncle,  was  duly  appointed 
Ijy  the  Jefferson  County  Court  as  their  guardian,  and  A.  and  B.,  by  their 
guardian,  instituted  this  action  for  a  sale  of  said  property,  on  the  ground 
of  its  indivisibility.  Pending  the  action  the  guardian,  with  said  infants, 
removed  to  the  State  of  Texas.  Said  guardian  resigned  his  trust,  where- 
upon the  Jefferson  County  Court  appointed  L.  as  guardian  of  said  children, 
and  an  order  was  entered  in  said  action  noting  the  filing  of  the  order  of  ap- 
pointment of  L.  as  guardian;  also  reciting  that  the  guardian  appeared  in 
oourt  and  produced  his  bond,  which  was  approved  by  the  court.  Thereujwn 
the  court  adjudged  a  sale  of  said  house  and  lot,  when  appellant  became  the 
purchaser,  and  the  validity  of  said  sale  is  presented  on  this  appeal.  It  Is 
urged  as  an  objection  to  said  proceeding  that  the  order  appointing  L.  as 
guardian  was  void.  Held— That  said  appointinerit  was  not  void,  as  section 
809i,  Kentucky  Statutes,  authorizes  the  county  court  of  a  county  In  which 
real  estate  belonging  to  Infants  who  reside  out  of  the  State  is  situate  to 
appoint  guardians,  although  the  infants  are  over  fourteen  years  of  age  and 
may  not  have  nominated  a  guardian.  Appellant  also  insists  that  the  action 
abated  after  the  resignation  of  the  first  guardian  as  Ij.  ,  the  second  guardian, 
failed  to  file  an  amended  petition  setting  up  its  appcintment,  and  asking 
that  it  be  substituted  in  lieu  of  the  first  guardian.  Held— That  while  this 
^would  have  been  better  practice,  yet  by  the  order  that  was  made  L.  was 
made  a  party  to  the  suit,  and  this  Irregularity  would  only  make  the  proceed- 
ing erroneous  and  not  void,  and  the  purchaser  would  take  a  good  title. 

E.  J.  McDermott  for  appellant. 

W.  S.  Pryor  and  Pryor  &  Sapinsky  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1. 
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Opinion  of  tlie  court  by  Judge  Nunn. 

Beginald  Slielby  and  his  wife  died  in  Jefferson  county,  Ky. ,  prior  to  the- 
year  1900,  and  left  three,  and  only  three,  children,  Evelyn,  Alice  N.  and 
Albert  Shelby,  all  of  them  being  under  twenty-one,  but  over  fourteen,  years 
of  age.  M.  C.  Marshall,  their  uncle,  was  appointed  by  the  Jefferson  County 
Court  their  guardian.  These  children  were  the  owners  of  a  house  and  lot  in 
the  city  of  Louisville,  and  these  children,  Evelyn  and  Alice  N.  Shelby,  by 
their  guardian,  filed  a  petition  in  the  Jefferson  Circuit  Court,  Chancery 
division,  against  Albert  Shelby  for  the  sale  of  the  property,  alleging  that  it 
was  a  vested  estate  jointly  owned  by  them  and  was  in  their  possession,  and 
that  it  could  not  be  divided  without  materially  impairing  its  value,  and  for 
other  reasons  alleged  that  it  would  be  to  their  interest  to  have  it  sold.  These^ 
children  resided  with  their  uncle,  M.  C.  Marshall.  Soon  after  the  institu- 
tion of  this  action  he  moved  from  the  State  of  Kentucky  and  took  up  his 
residence  in  the  city  of  Dallas,  Texas.  He  took  the  children  there  and  they 
resided  there  with  him.  Shortly  thereafter  he  r<»turned  temporarily  and 
settled  his  accounts  and  resigned  as  such  guardian.  Thereupon  the  court, 
on  the  written  request  of  the  infants,  appointed  the  Louisville  Trust  Co.  as 
their  guardian,  and  it  executed  bond  as  such  guardian,  and,  by  its  proper 
oflQcial,  took  the  oath  required  by  law.  Immediately  thereafter  it  filed  a 
oopy  of  the  proceedings  in  the  county,  showing  the  resignation  of  Marshal) 
and  his  settlement  and  the  order  appointing  the  trust  company,  as  exhibits 
in  this  action.  Thereupon  the  following  order  was  made  in  this  action: 
•*Came  the  Louisville  Trust  Co.,  by  counsel,  and  filed  herein  a  duly  attested 
oopy  of  the  order  of  the  Jefferson  County  Court,  of  February  23, 1901,  accept- 
ing the  resignation  of  M.  C.  Marshall,  as  guardian  of  the  infant  plaintiffs*. 
Evelyn  Shelby  and  Alice  Maud  Shelby,  and  of  the  infant  defendant,  Albert 
Shelby,  and  showing  the  appointment  and  qualification  of  the  Louisville 
Trust  Co.,  as  guardian  of  the  three  infants  just  named.  And  came  the- 
Louisville  Trust  Co.  as  such  guardian  and  produced  in  court  its  bond,  with 
its  capital  stock  as  surety,  and  the  bond  being  examined  and  approved  hy 
the  judge,  is  ordered  to  be  certified  by  the  clerk  of  this  court  to  the  clerk  of 
the  Jefferson  County  Court  for  record. '  * 

Thereupon  the  court  adjudged  the  sale  of  the  house  and  lot  described  la- 
the petition.  The  commissioner  sold  the  same,  and  the  appellant,  A.  Mc-^ 
Vaw,  became  the  purchaser  at  the  price  of  $4,675.  The  appellant  filed  excep- 
tions to  the  report  of  sale,  claiming  that  sale  was  void  fur  the  following 
reasons: 

1st.  That  the  resignation  of  M.  C.  Marshall  as  guardian  of  the  Infant 
plaintiffs  and  defendant  abated  that  action,  and  that  same  was  not  reTived 
by  his  successor  within  the  time  required  by  law. 

2d.  That  the  order  of  the  Jefferson  County  Court,  appointing  the  Louis- 
ville Trust  Co.  guardian  of  the  infants,  was  void. 

3d.  That  at  the  time  of  the  submission  of  this  action  for  judgment  It  was 
a  '  •  stale  ease. ' ' 

As  to  the  third  proposition,  it  is  agreed  by  counsel  for  both  appellant  and 
appellees  that  it  has  no  merit  in  it,  and  can  not  avail  the  appellant.  As  to 
the  .second  exception  we  are  of  the  opinion  that  the  order  appointing  the 
Louisville  Trust  Co.  as  such  guardian  was  not  void.     Section  8022  of   the- 
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Kentucky  Statutes  authorizes  the  county  court  to  appoint  guardians  for  in- 
fants, who  reside  out  of  the  State,  even  though  the  infants  are  over  fourteen 
years  of  age,  and  who  may  not  have  nominated  their  guardian,  that  court 
having  jurisdiction  to  make  the  appointment  in  the  county  in  which  the 
infant's  real  estate  may  be  situated.  But  if  no  real  estate,  then  in  the  county 
in  which  the  infant  may  have  jwrsonal  estate. 

As  to  the  first  exception,  wherein  the  appc^llant  claims  that  the  action  was 
abated  by  reason  of  the  resignation  of  Marshall  as  guardian  and  the  failure 
of  the  trust  company  to  file  an  amended  petition  setting  up  its  appointment 
and  causing  an  order  to  be  made  reciting  these  facts  and  substituting  it  as 
plaintiff  in  lieu  of  Marshall,  we  are  of  the  opinion  that  the  action  did  not 
abate,  and  while  this  would  have  been  the  l^etter  practice,  yet  the  filing  by 
it  of  the  copy  of  the  proceedings  named,  the  execution  of  the  bond  required 
by  the  Code,  and  the  onier  of  the  court  with  reference  to  these  matters, 
made  the  LouisTille  Trust  Co.  a  pivrty  to  the  action.  At  most,  this  irregu- 
larity would  only  make  this  proceeding  erroneous,  and  not  void,  and  the 
judgment  not  l)eing  void,  the  purchaser  takes  a  good  title.  In  the  aise  of 
Bailey  V.  Fanning  Orphan  S'chool,  13  Ky.  Law  Rep.,  645,  the  court  said: 
*'If  the  j\uigment  is  not  void,  but  simply  erroneous,  in  consequence  of  the 
alleged  defects,  the  purchaser  takes  a  title  to  the  land,  notwithstanding 
judgment  may  be  reversed  on  account  of  these  defects.  But  the  judgment  is 
not  void  in  consequence  of  such  defects.  The  judgment  cures  them,  at  least 
so  far  as  the  appellant  (purchaser)  is  concerned.*' 

There  are  several  cases  to  the  same  effect  decided  by  this  court. 

We  are  of  the  opinion  that  the  appellant  obtained  a  good  title  by  the  pur- 
chase of  the  land  herein,  and  the  judgment  of  the  lower  court  is,  therefore, 
afSrmed. 


BOARD  OF  COUNCILMEN  OF  THE  CITY  OF  FRANKFORT  v.  COM- 
MONWEALTH. 

(Filed  June  16,  1908— Not  to  be  reported. ) 

Criminal  law— Indictment  of  city  for  permitting  a  nuisance— The  indict- 
ment was  properly  brought  against  the  board  of  councilmen  as  a  body  and 
not  against  the  board  personally.  The  city  is  not  liable  for  permitting  a 
nuisance  on  private  property. 

Ira  Julian  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  the  statutes  governing  cities  of  the  third  class,  Frankfort 
being  in  this  class,  that  such  cities  are  subject  to  be  sued  and  prosecuted 
under  the  provisions  of  their  charters  which  were  in  existence  prior  to  the 
enactment  of  this  statute;  that  the  charter  of  the  city  of  Frankfort  required, 
in  the  proceedings  against  the  city  by  which  it  was  sought  to  be  made  liable, 
that  the  proceedings  be  instituted  against  the  board  of  councilmen  as  a  body 
and  not  against  the  members  of  the  board  personally.  From  this  record  it 
appears  the  city  of  Frankfort  is  sought  to  be  made  liable  for  permitting  a 
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nuisance  to  exist  on  private  property.  The  question  as  to  the  liability  of 
cities  In  such  cases  was  considered  by  this  court  In  the  prosecution  of  the 
City  of  Qeorgetown  ▼.  Commonwealth,  24  Ey.  Law  Bep.,  part  II,  2285.  In 
that  case  the  court  decided  that  the  city  was  not  liable.  The  principles  gov- 
erning that  case  and  this  are  the  same. 

For  the  reasons  therein  given  the  judgment  in  this  case  can  not  be  sus- 
tained, and  it  is,  therefore,  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 


COMMONWEALTH  v.  COLLIER. 

(Filed  June  16,  1908— Not  to  be  reported. ) 

Criminal  law—Indictment— The  indictment  herein  charging  appellant 
with  suffering  and  i)erraltting  a  water  gap  to  be  erected  on  his  premises  so 
as  to  injure  a  turnpike  road  was  insufficient. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellant. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  was  Indicted  in  the  Lincoln  Circuit  Court  and  charged  in 
substance  as  follows:  That  he  did  unlawfully  suffer  and  permit  a  water  gap 
to  be  erected  and  maintained  on  premises  in  his  possession  and  under  his 
control,  aud  to  remain  in  such  condition  as  to  force  the  water  over  a  turnpike 
road  and  wash  away  the  gravel  and  metal  thereon,  and  make  great  holes  and 
puddles  in  the  road,  and  to  remain  in  such  condition  for  at  least  a  period  of 
sixty  days  prior  to  the  indictment,  and  by  reason  of  forcing  the  water  back 
over  the  road  made  it  dangerous  and  almost  impassible  for  vehicles,  horses 
and  persons;  and  made  it  dangerous  to  the  lives  of  divers  good  citizens  who 
imssed  and  repassed  over  the  road,  etc.  The  indictment  is  well  drawn,  and 
charges  an  offense  except  that  it  is  failed  to  be  alleged  that  appellee  erected 
the  water  gap,  or  directed  the  erection  thereof,  or  that  he,  with  the  knowl- 
edge of  its  erection,  suffered  and  permitted  it  to  remain. 

For  these  reasons  the  lower  court  wtis  right  in  sustaining  the  demurrer  to 
the  indictment. 

Judgment  affirmed. 


KICE  V.  LOULSVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  June  16,  U)03— Not  to  be  reported. ) 

Common  carrier— Appeals— This  was  an  action  institut<?d  by  appellant 
against  appellee  for  breach  of  contract  in  shipping  a  mare,  which  resulted  in 
the  death  of  the  mare.  A  verdict  and  judgment  having  been  rendered  in 
favor  of  appellee,  this  apix^al  is  prosecuted.  The  bill  of  exceptions  having 
been  stricken  from  the  record  the  only  question  present-ed  is  the  sufficiency 
of  the  pleadings  to  support  the  judgment.  The  pleadings  ai-e  sufficient  to 
support  the  judgment. 

Gardner  &   Moxley  for  appellant. 

Edward  W.  Hines  and  Helm,  Bruce  &  Helm  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  CommoD  Pleas  diyision,  No.  1. 
Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  brought  this  action  against  appellee  for  an  alleged  breach  of 
contract  in  failing  to  transport  a  fine  and  valuable  mare  for  him  from 
Beards  Station,  on  its  road,  to  Lexington,  Ky. ,  and  by  reason  of  its  failure 
to  comply  with  its  contract  in  the  time  and  manner  of  the  shipment  of  the 
jmimal  her  death  was  the  result.  Her  value  was  fixed  at  $600.  The  appel- 
lee, by  answer,  traversed  the  allegations  of  the  petition.  A  trial  was  had, 
which  resulted  in  favor  of  the  appellee. 

As  appears  from  the  record  the  bill  of  exceptions  was,  upon  motion  of 
appellee,  stricken  from  the  record  by  order  of  this  court,  made  on  the  19th  of 
February,  IftOS.  This  being  true,  the  only  question  presented  is  as  to  the 
sufficiency  of  the  pleadings  to  support  the  Judgment.  There  is  no  room  for 
contending  that  appellant  was  entitled  to  a  judgment  upon  the  pleadings, 
and  his  counsel  make  no  such  contention.  It  follows,  therefore,  that  the 
judgment  of  the  lower  court.must  be  affirmed. 


H INKLE  V.  COMMONWEALTH. 

(Filed  June  16,  1903— Not  to  be  reported.) 

Criminal  law— Indictment— "Local  option"— Appellant  was  Indicted  for 
violation  of  a  special  local  option  statute,  in  which  it  needlessly  undertook 
to  describe  how  the  offense  was  committed.  Held— That  said  indictment 
was  insufficient. 

B.  B.  Golden  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  indicted  under  an  act  approved  May  7,  1886,  entitled  "An 
act  to  prohibit  the  sale  of  spirituous,  vinous  and  malt  liquors  and  intoxi- 
cating beverages  within  five  miles  of  Union  College  in  Knox  county." 

The  indictment  speciflcally  charged  in  apt  language  the  eoniniission  of  the 
offense,  but  it  needlessly  undertook  to  mj  how  the  selling  was  done,  wherein 
it  averre<l  that  it  was  *'by  having  in  his  (d^^fendant's)  possession  and  control 
a  house  and  enclosure  where  spirituous  liquors  were  at  the  time  furnished 
and  obtained  in  violation  and  evasion  of  law,  the  said  Hardison  (witness) 
obtaining  same  in  said  house  and  enclosure,"  etc. 

The  circuit  court  overruled  a  demurrer  to  this  indictment.  The  evidence 
disclosed  more  of  guilty  knowledge  and  conduct  than  is  charged  in  the  in- 
dictment, and  enough  to  have  justified  the  submission  of  the  case  to  the 
jury,  and  to  have  supported  the  verdict,  if  the  indictment  had  been  such  as 
to  have  warranted  its  submission  to  the  jury.  Merely  being  in  the  legal 
possession  and  control  of  the  house  and  enclosure  where  spirituous  liquors 
Tvere  sold  or  furnished  without  guilty  knowledge  of  the  fact,  or  without  per- 
sonally participating  in  it,  is  not  enough  to  sustain  the  charge  attempttnl  to 
be  set  up  by  the  indictment. 
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The  judgment  is  reversed  and  cause  remanded,  with  directions  to  award 
appellant  a  new  trial  and  to  sustain  the  demurrer  to  the  indictment  and  for 
further  proceedings  not  inconsistent  herewith. 


COMMONWEALTH  v.  FERIEL. 

(Filed  June  16.  1903— Not  to  be  reported. ) 

Criminal  law— Obstructing  public  road— Appeal— Appellee  was  arrested 
under  a  warrant  issued  under  section  4335,  Kentucky  Statutes,  which  im- 
poses u  penalty  of  not  less  than  $6  nor  moi-e  than  |50  for  such  offense.  A 
trial  resultecl  in  a  verdict  for  defendant  under  a  peremptory  instruction  in 
the  county  court.  An  appeal  was  pi-osecuted  to  the  circuit  court  by  the 
Commonwealth,  where  it  was  dismissed.  An  appeal  is  prosecuted  to  this 
court  from  that  oi-der  of  dismissal.  Held— That  said  appeal  was  properly 
dismissed  as  section  4336,  Kentucky  Sti*tut**8,  which  regulates  appeals  in 
this  case,  only  authorizes  an  appeal  by  either  party  where  the  fine  imposed 
exceeds  150. 

H.  W.  Rives,  Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  W.  D.  Feriel,  was  arresteil  under  a  warrant  charging  him 
with  the  offense  of  willfully  obstructing  a  public  road  in  Marion  county. 
Upon  the  tritil  before  the  county  judge  and  a  jury  he  was  acquitted  upon 
a  peremproi-y  instruction.  The  case  was  then  appeale<i  to  the  circuit  court 
by  the  Commonwealth,  and  upon  motion  by  the  appellee  it  was  dismissed 
by  that  court,  and  from  that  judgment  this  appeal  was  prosecuted. 

The  only  question  presented  by  the  record  is  whether  the  appeal  by  the 
Commonwealth  to  the  circuit  court  should  have  been  entertained  by  that 
court.  The  warrant  charged  appellee  with  an  offense  under  section  4335, 
chapter  HO,  Kentucky  Statutes,  which  pix)vide8  that  "any  person  who  shall 
willfully  obstruct,  injure,  or  destroy  any  of  said  public  roads  *  *  *  shall 
be  fined  for  each  offense  not  less  than  95  nor  more  than  150. "    *    *    * 

Section  4336  provides  that  "in  all  prosecutions  under  this  act  the  party- 
shall  he  entitled  to  trial  by  jury.  In  all  cases,  when  the  party  is  fined  more 
than  $50,  an  appeal  shall  lie  to  the  circuit  court.  Either  Commonwealth  or 
defendant  may  prosecute  the  appeal ;  the  appeal  to  be  taken  as  now  provided 
by  law." 

It  will  be  observed  that  an  appeal  to  the  circuit  court  is  pi»rmitted  by  the 
section  supra  only  when  the  person  accused  is  fined  more  than  $60,  In  that^ 
event  the  appeal  may  l)e  taken  either  by  the  Commonwealth  or  defendant. 

The  appellee  was  not  fined  in  this  cns<»  at  all,  and  could  not  have  been 
fined  mort*  than  f50  if  he  had  l)een  found  guilty,  as  the  maximum  fine 
named  in  section  4335,  under  which  he  was  accuK»d  and  tried,  is  only  150. 
It  would  stH-m  t<)  follow,  thert^fore,  that  the  ap()eal  did  not  lie  to  the  circuit 
CDurt,  consequently  that  court  did  not  err  in  dismissing  the  appeal.  The 
right  of  app(>al  c^m  exist  only  when  aUowed  by  statute,  and  section  4336 
confers  the  only  right  of  ai)i)eal  in  prosecutions  resulting  under  section  4335 
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of  the  statute  supra.  In  such  a  case,  therefore,. as  that  of  appellee's,  section 
4836  must  control,  regardless  of  any  other  provision  of  the  law  that  may 
confer  the  right  of  appeal  as  to  other  offenses.  This  view  of  the  case  makea 
It  unnecessary  for  us  to  consider  other  questions  urged  in  the  brief  of 
counsel. 
Wherefore,  the  judgment  is  affirmed. 


HUSSEY  V.  SARGENT,  &c. 

(Filed  June  16.  1903.) 

1.  Wills— This  suit  was  brought  by  api^llant  for  a  construction  of  the  will 
of  his  father,  who  died  resident  in  the  State  of  New  Hampshire,  leaving  an 
estate  consisting  only  of  personal  property.     Appellant  was  the  only  child 
and  heir  at  law  of  said  tost*itor,  and  at  thfi  rime  of  his  father's  death  had 
one  living  child,   Emily  Hussey,  Jr.,   then  only  two  years  of  age.     After 
making  sundry  bequests  in  the  will,  in  the  sixth  clause  thereof  he  gives  and 
bequeaths  to  his  wife  two-fifths  of  the  income  of  the  remainder  during  her 
natural  life,  and  to  his  son,  the  appellant,  two-fifths  of  the  Income  of  the 
remainder,  and  from  the  remaining  one-fifth  of  said  income  he  directs  his 
executors  to  pay  to  his  sister  during  her  natural  life  the  annual  sum  of  $500, 
the  balance  of  said  one-fifth  of  said  income  to  be   allowed   to  accumulate 
for  the  benefit  of  the  children  of  his  son  or  their  heirs,  such  accumulation 
and  such  income  to  be  equally  divided  among   said  children  when  Emily 
Hussey,  Jr.,  daughter  of  his  son,  arrives  at  the  age  of  thirty  five  years,  if 
then  living,  or  at  that  date  when  she  would  have  been  thirty -five  years  of 
age,  had  she  lived,  being  then  deceased.     In  the  eighth  clause  of  his  will  he 
provided  that  any  remainder  income  theretofore  received  by  the  testator's 
wife  should,  after  deducting  such  sums  as  the  executors  thought  reasonable 
for  the  support  of  the  children  of  his  son,  be  allowed  to  accumulate  for  the 
benefit  of  said  children  as  provided  in  the  sixth  clause.    After  testator's 
death  there  was  born  to  appellant  three  other  children,  and  the  widow  did 
not  renounce  the  provisions  of  the  will.     Appellant  qualified  as  executor 
and  reduced  the  property  to  his  possession,  and  the  family,  including  the 
widow,  removed  to  this  State.    The  questions  involved  are  whether  the  prin- 
cipal of  the  one-fifth,  the  income  of  which  is  directed  to  accumulate  by  the- 
sixth  clause,  has  been  disposed  of  by  the  will,  or  whether,  as  to  this  fund, 
testator  died  intestate,  and  whether  such  provision  as  to  the  distribution  of 
the  remainder  of  the  one-fifth  interest  is  void  as  in  contravention  of  the  law 
of  perpetuities;  also  whether  the  remainder    of  the   two-fifths,  the  income 
of  which  is  disposed  of  by  the  eighth  clause,  is  a  valid  bequest,  and  if  in- 
Talid,  whether  such  portion  of  the  estate  is  or  will  become  vested  in  the  ap- 
pellant or  his  heirs  by   inheritance;  alsi^  whether  or  not  the  provision  for 
the  accumulation  of  the  income  of  any  portion  of  the  remainder  is  not  in 
contravention  of  the  statute  against  ix»rpetuities,  and  if  invalid  whether  or 
not  the  same  is  or  will  vest  in  the  plaintiff  or  his  heirs  by  inherittince.     Ap- 
pellant's children  were  made  defendants,  and  in  their  answers  filed  by  their 
guardian  ad  litem    they  claimed  that  said   provisions  were   valid   and   en- 
forcible,  and  that  they  are  entitled  to  the  principal  as  well  as  the  income  of 
said  remainder  interests.     Held— That  it  is  a  rule  of  construction  in  regard 
to  wills  that  when  one  undertakes  to  make  a  will  it  will  be  presumed  that 
his  purpose  is  to  dispose  of  his  entii'e  estate  and  does  not  intend  to  die  in- 
testate or  become  intestate  after  death,  and  this  inclination  is  most  strong 
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\7lth  the  oourts  when  it  is  a  residue  of  personally  which  is  the  subject  or 
the  bequest  and  there  is  nothing  in  connection  with  the  Will  which  Indicates 
t  hat  the  testator  expected  to  die  intestate  as  to  any  part  of  his  estate,  and 
that  he  intended  that  the  principal  as  well  as  the  income  should  pass  undef 
the  will  to  his  grandchildren.  This  result  would  also  follow  from  the  ap 
plication  of  the  rule  that  where  the  interest  of  a  fund  is  bequeathed  to  a  lega' 
tee,  or  iii  trust  to  him  without  any  limitation  as  to  the  continuance,  the 
principal  will  be  regarded  as  bequeathed  also.  The  provisions  of  the  will 
would,  under  our  statute  against  perpetuities,  be  held  void,  but  as  the  tes- 
tator disposed  of  only  personal  estate  the  will  should  be  construed  according 
to  the  law  of  New  Hampshire,  the  place  of  domic  11  of  the  testator.  Accord- 
ing to  the  law  of  that  State,  as  decided  by  its  supreme  court,  the  provi- 
sion of  the  will  directing  the  accumulation  of  the  income  was  valid  and  en- 
forcible  for  a  period  of  twenty-one  years  after  testator's  death,  and  that  the 
funds  disposed  of  In  the  sixth  and  eighth  clauses  of  the  will  go  to  the  grand- 
xshildren  in  twenty-one  years  after  the  probate  of  the  will. 

2.  Jurisdiction— The  courts  of  this  State  have  jurisdiction  to  require  an 
■executor  who  has  received  funds  in  another  State  and  removed  to  this  State 
to  settle  his  accounts,  and  to  require  him  to  distribute  the  estate  in  his 
hands  according  to  the  terms  of  the  will. 

St.  John  Boyle  and  L.  R.  Yeaman  for  appellant. 

Jas.  Quarles  and  W.  O.  Harris  for  appellees. 

Appeal  from  Jefferson  Cirouit  Court,  Chancery  division.  No.  1. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

/  The  appellant,  Frederick  D.  Hussey,  brought  this  suit  against  the  appel- 
.'  lees,  George  W.  Sargent,  Ezeklel  H.  Sargent,  Webster  P.  Hussey,  Emily  P. 
Hussey,  Sr.,  Fannie  R.  Hussey,  Emily  P.  HuRsey,  Jr.,  Catherine  P.  Hus- 
sey, Mabel  W.  Hussey,  Dorothy  Hussey  and  Sarah  L.  Hussey,  for  the  purpose 
of  obtaining  a  construction  of  certain  clauses  in  the  will  of  his  father, 
D^iniel  P.  Hussey,  who  died  on  the  25th  of  July,  1883,  at  his  doniicil  in  the 
county  of  Hillsborough  in  the  State  of  New  Hampshire,  and  whose  will  sub- 
sequent to  his  death  duly  admitted  to  probate  in  the  probate  oflBce  of  that 
county.  He  alleges  that  Daniel  P.  Hussey's  widow,  the  defendant,  Emily 
P.  Hussey,  Sr. ,  accepted  the  provision  of  his  will;  that  he  was  his  only 
child  and  heir  at  law ;  that  at  the  time  of  the  death  of  Daniel  P.  Hussey  he 
was  married  to  Maiy  W.  Hussey,  and  at  that  time  had  only  one  child,  the 
defendant.  Emily  Hussey,  Jr.,  who  was  then  two  years  old;  that  after  the 
probation  of  the  will  of  Daniel  P.  Hussey  the  defendants,  Catherine,  Maliel 
and  Dorothy,  children  of  plaintiff,  were  born;  that  after  the  birth  of  Dor- 
othy his  fli-st  wife,  Mary  W.  Hussey,  died,  and  he  subsequently  intermar- 
ried with  the  defendant,  Fannie  R.  Hussey,  but  that  he  had  no  children  by 
her.  He  further  alleges  that  shortly  after  the  death  of  his  father,  Dtiuiel  P. 
Hussey,  he  renxjvt^l  from  the  StJ\te  of  New  Hampshire  to  the  city  of  Louis- 
ville, in  the  State  of  Kentucky,  with  his  mother  and  family,  where  they 
have  since  resided;  that  the  debts  and  si)eciflc  legacies  of  Daniel  P.  Hussey 
have  all  been  paid  except  one  to  a  public  library  In  the  city  of  Nashua, 
which  is  not  yet  due;  that  the  estate  of  Daniel  P.  Husst\v  consisted  entirely 
of  personal  property  which  canie  into  the  hands  of  the  plaintiff  as  trustee 
«nd  executor,  and  that  he  has  since  collected  and  rt»celved  the  entire  income 
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of  the  estate;  and  that  no  part  of  it  is  within  the  State  of  New  Hampshire;, 
that  he  was  born  on  the  9th  of  August,  1867.  All  of  the  defendants  except 
Emily  P.  Hussey,  St.,  and  the  infant  children  of  the  plaintiff  are  alleged  to 
be  nonresidents,  and  are  proceeded  against  as  such  by  warning  order;  and 
it  is  alleged  that  the  infant  children  have  no  statutory  guardian  and  asks 
that  a  guardian  ad  litem  be  appointed  to  defend  for  them.  The  special  ques- 
tions which  we  are  asked  to  determine  upon  this  appeal  are:  First,  whether 
the  principal  of  the  one-flfth  of  the  estate,  the  income  of  which  was  directed 
to  be  accumulati?d  for  the  benefit  of  the  children  of  plaintiff  in  the  sixth 
clause  of  the  will,  has  been  disposc^d  of  by  the  will,  or  whether  as  to  this 
fund  testator  died  intestate;  second,  whether  the  provisions  requiring  that 
the  balance  of  the  income  upon  the  one-fifth  of  testator's  estate,  which  is 
directed  to  be  distributed  among  the  children  when  Emily  P.  Hussey,  Jr., 
daughter  of  Frederick  D.  Hussey,  arrives  at  the  age  of  thirty-five  years.  If 
then  living,  or  at  that  dat**  when  she  would  have  been  thirty-five  years  of 
age  had  she  lived,  Ijeing  th(*n  decreased,  is  void  as  in  contravention  of  the  law 
against  perpetuities;  third,  whether  or  not  the  bequest,  contained  in  section 
eight,  of  the  remainder  of  tvvo-flfths  of  .«^iid  estate,  the  income  of  which  is 
now  payable  to  testator's  wife  during  life,  is  a  good  and  valid  bequest,  in 
whole  or  in  part,  and  if  invalid  whether  such  portion  of  the  estate  is  or  will 
become  vested  in  the  plaintiff  or  his  heirs  by  inheritjince;  fourth,  whether 
or  not  the  provision  that  the  income  of  any  portion  of  the  said  ivmainder  be 
allowed  to  accumulate  is  or  is  not  void  as  against  the  rule  against  perpetu- 
ities, and  if  invalid  whether  or  not  the  same  is  or  will  become  vested  in  the 
plaintiff  or  his  heirs  by  inheritiince. 

In  the  joint  and  separate  answer  of  the  infant  defendants  Emily  P,  Hus- 
sey, Jr.,  Catherine  P.  Hussey,  Mabel  W.  Hussey  and  Dorothy  Hussey.  filed 
by  their  guardian  ad  litem,  it  Is  claimed  that  the  trusts  for  accumulation  in 
favor  of  his  wards  provided  for  in  the  sixth  and  eighth  clauses  of  Ms  will 
are  valid  and  enforclble,  and  that  it  was  the  intention  of  the  testator,  Daniel 
P.  Hussey,  that  these  defendants  or  their  children,  should  any  of  them  die' 
leaving  children  before  the  date  of  distribution,  should,  under  section  eight 
of  his  will,  receive  the  principal  as  well  as  the  accumulated  Income  provided 
for  In  that  section.  He  also  alleges  that  his  infant  wards  were  Intended  by 
testator  to  be  the  residuary  legatees  of  any  portion  of  the  estate  not  other- 
wise disposed  of  In  his  will,  and  makes  his  answer  a  counterclaim  against 
the  plaintiff  for  the  purpose  of  having  the  rights  of  the  infants  ascertained, 
and  requiring  the  plaintiff  as  executor  and  trustee  to  account  for  their  shares 
when  so  ascertained.  The  court  below  held  that  the  provisions  of  sections 
six  and  eight  of  the  will  providing  for  the  accunmlation  and  distribution  of 
the  income  of  Frederick  D.  Hussey's  children  at  the  end  of  thirty-three 
years,  at  which  time  Emily  would  become  thlrty-flve  years  old,  if  living, 
were  valid  and  enforclble,  as  was  also  the  bequest  of  the  principal,  and  ad- 
judged that  the  plaintiff,  Frederick  D.  Hussey,  as  trustee  and  executor^ 
should  file  a  full  and  complete  account,  showing  the  annual  income  from  the 
^iist  estate  from  the  death  of  Daniel  P.  Hussey,  and  the  sums  paid  by  them 
to  Jane  M.  Littlefleld,  prior  to  her  death,  under  the  provisions  of  the  sixth 
clause  of  the  will.  To  which  the  plaintiff  excepted.  The  lower  court  de- 
clined to  make  any  adjudication  on  the  question  as  to  whether  or  not  the 
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tjhlldren  of  Frederick  D.  Hussey  were  entitled  to  take  as  residuary  legatees 
that  portion  of  the  estate  of  Daniel  P.  Hussey  not  specifically  devised  by  hla 
win.  To  which  the  guardian  ad  litem  excepted,  and  both  the  plaintiff  and 
the  guardian  ad  litem  have  appealed.  It  is  contended  in  behalf  of  Frederick 
D.  Hussey,  first,  that  the  provisions  contained  in  sections  six  and  eight  of 
the  will  for  the  accumulation  of  specific  jwrtions  of  the  income  for  the  ben- 
efit of  his  children  to  be  paid  to  them  when  his  daughter,  Kmily  P.  Hussey, 
Jr. ,  reaches  the  age  of  thirty-five,  or  if  she  should  not  live  that  long,  at  such 
date  had  she  lived,  are  void  because  in  contravention  of  the  law  against  per- 
petuities, and  that  being  void  he,  as  heir  at  law,  inherit*  the  fund ;  second, 
that  the  testiitor  has  failed  to  dispose  of  the  principal  from  which  this  in- 
come is  derived,  and  that,  therefore,  as  heir  at  law,  he  is  entitled  to  it  as 
intestate  property.  On  behalf  of  the  children  it  is  contended  by  their  guar- 
dian ad  litem  that  appellant  is  wrong  on  both  propositions. 

In  the  first,  second,  third,  fourth  and  fifth  clauses  of  the  will  testator 
makes  certain  special  l^equests,  about  which  there  is  no  controversy.  We 
copy  the  remaining  clauses  of  the  will,  although  only  the  sixth  and  eighth 
are  directly  involved  in  this  litigation.     They  are  as  follows: 

"Sixth.  After  deducting  any  payment  of  the  legacies  before  named,  I  give 
and  bequeath  to  my  beloved  wife  two-fifths  of  the  income  of  the  remainder 
during  her  natural  life,  and  to  my  said  son,  Frederick  D. ,  I  give  and  be- 
queath a  like  sum,  to  wit:  Two-fifths  of  the  income  of  .said  remainder; 
and  from  the  remaining  one-fifth  of  siiid  income  I  direct  my  executors  to 
pay  to  my  sister,  Jane  M.  Littlefleld,  an  annual  .sum  of  i6fM),  to  commence  at 
my  decease  and  payable  semi-annually,  and  to  be  continued  and  payable 
during  her  natural  life;  the  balance  of  siiid  one-fifth  of  said  income  shall  be 
allowed  to  accumulate  for  the  l)eneflt  of  the  children  of  my  said  son  or  their 
heirs,  such  accumulation  and  such  income  to  be  equally  divitletl  and  jMiid  to 
and  distributt»d  among  said  children  when  Emily  P.  Hussey,  daughter  of 
•Frederick  D.  Hussey,  arrives  at  the  age  of  thirty  five  years,  if  then  living,  or 
at  that  date  when  she  would  have  been  thirty-five  years  of  age  had  she  lived, 
being  then  deceased. 

"Seventh.  (He  gives  at  the  death  of  his  wife  $50,000  to  the  city  of  Nashua, 
to  establish  a  public  library.) 

"Eighth.  If  my  said  son  shall  survive  my  wife,  he  shall  receive  at  her  de- 
cease the  sum  of  1100,000  from  my  estiite,  and  shall  continue  to  receive  two- 
fifths  of  the  income  of  the  ivmainder,  and  any  remainder  income  heretofore 
received  by  my  said  wife  shall,  after  deducting  such  sums  as  to  my  said 
executors  may  seem  reasonalile  and  fitting  for  the  support  of  the  children  of 
my  said  son,  be  allowed  to  accumulate  for  the  benefit  of  «iid  children,  con- 
ditioned as  ptiyments  and  distribution  as  in  the  sixth  clause  of  the  will. 

"Ninth.  Should  my  S4iid  son  die  lief  ore  my  said  wife  leaving  no  more  than 

two   children,  I   give  and   bequeath   to   my  sister,  Jane  M.  Littletield,   my 

'  brother's  widow,  Sarah  S.  Huss(>y,  and  to  my  said  half  brothers,  Ezekiel  H. 

and  George  W.  Sargent,  if  living,  the  further  sum  of  11,600,  to  each  and  all 

of  such  one  surviving. 

"Tenth.  In  case  of  the  death  of  my  said  son  before  the  death  of  my  wife, 
leaving  no  children,  I  give  and  bequeath  to  my  wife  and  her  heirs  one-half 
part  of  the  whole  of  the  remainder  of  my  estate;  and  the  rest  and  remainder 
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of  said  estate  shall  be  divided  into  equal  shares  between  those  surviving  of 
the  following,  to  wit,  the  widow  of  ray  son,  my  said  sister,  Jane  M.  Little- 
field,  my  brother's  widow,  Sarah  S.  Hussey  and  said  half  brothers,  Ezekiel 
H.  and  George  W.  Sargent. 

*•  Eleventh.  If  from  any  cause  my  wife  should  be  dissatisfied  with  the  fore- 
:|iiroing  provisions  of  this  will  relative  to  her  share,  and  should  elect  to  re- 
<jeive  such  share  or  distributive  part  as  the  statutes  provide,  waiving  the 
provisions  herein  set  forth,  and  in  lieu  of  the  same,  then  I  order  and  direct 
that  my  said  son  shall  rec(4ve  one-half  of  the  income  of  the  remainder  of 
said  estate,  instead  of  two  llfths  as  set  forth  in  section  sixth.  And  I  further 
order  and  dirt»ct;  that  ray  «iid  son  shall  receive  on  his  arriving  at  the  age  of 
forty  years  the  principal  sum  of  which  he  shall  have  received  the  income  as 
provided  in  the  prt^eding  sections. 

**Twelfth.  I  hereby  constitute  and  appoint  Webster  P.  Hussey,  of  said 
Nashua,  and  my  siiid  soft,  Frederick  I).  Hussey,  executors?  of  this  my  last 
will  and  testament,  heivby  revoking  any  and  all  former  wills  by  me  made, 
And  I  hereby  authorize  and  empower  my  said  executors  to  sell  or  exchange 
niy  estate  when  same  shall  be  deemed  best  and  advisable  and  for  the  interest 
and  said  estate  by  my  said  executors,  but  no  such  change  shall  be  made  in 
said  estate  except  sanctioned  by  both  of  said  executors,  further  directing 
that  no  Ixjnds  are  or  shall  1)e  required  of  them  as  such  executors.  1  also 
direct  that  all  necessary  expenses  shall  be  paid  to  said  executors  incurred  in 
the  execution  of  the  provision  of  this  will,  but  that  said  son  shall  receive  no 
further  comi)ensation  for  his  services  in  the  same.  But  I  direct  that  said 
Webster  P.  Hussey  shall  receive  in  addition  to  such  necessary  expenses  a 
sum  not  exceeding  at  any  time  (besides  exi)enses)  the  sum  of  |500  per 
annum,  and  at  no  time  shall  said  sum  so  received  exceed  2  per  cent,  of  the 
income  of  said  property  then  in  care  and  trust  of  siild  executors;  and  when 
such  percentage  on  the  income  as  aforesaid  would  be  less  than  |5(X),  then  he 
shall  receive  and  l>e  allowed  .^uch  sum  as  would  Ix?  2  per  cent,  on  said  In- 
come, and  such  sums  so  allowed  to  Webster  P.  Hus.sey  shall  be  in  full  settle- 
ment and  compensation  for  his  services  while  t'icting  and  serving  as  such 
executor. 

**In  witness  whereof  I  have  hereto  set  my  hand  and  seal  this  2 1st  day  of 

June,  1883,  and  interlineations  in  sections  seven  and  eight  were  made  before 

signing. 

"DANIEL  P.  HUSSEY. 

**Signed,  setiled,  published  and   declared  said   Daniel   Hussey 

as  and  for  his And  test^iment  in  the  presence  of  us,  who  i\t  his 

retjuest  and  in  his  presence  and  in  the  presence  of  each  other  have  subscribed 

our  names  as  witnesses  thereto. 

'•CHAS.  W.  HOITT, 

''IRA  GUSTINE, 

"MARK  G.  WILSON." 

That  wills  must  be  sustained  and  the  intention  of  the  testator  given  effect 
by  courts  whenever  it  can  be  done  without  violating  established  rules  of 
law,  or  some  public  policy,  is  a  truism  so  often  repeated  that  it  has  become 
trite.  But  it  expresses  a  rule  which  is  applicable  to  the  construction  of 
every  will  when  its  validity  or  that  of  any  part  of  it  may  be  called  in  ques- 
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tlon.    And  when  one  undertakes  to  make  a  will  it  will  be  presumed  that 
his  purpose  is  to  disjxDse  of  his  entire  estate,  and  does  not  intend  to  die  in- 
testate or  become  intestate  after  death.    And  courts  are  never  disix>8ed  to 
put  such  construction  upon  a  will  as  would  be  likely  to  lead  to  intestacy, 
and  this  inclination  is  most  strong  when  it  is  a  residue  of  personalty  which 
is  the  subject  of  the  bequest.     (Maberley  v.  Strode,  3  Vesey,  466;  Whitcomb 
V.  Redmond,  8  L.  li.  A.,  744,  note.)    "And  if  the  reading  of  the  whole  will 
produces  a  conviction  that  testator  must  necessarily  have  Intended  and  an 
interest  to  be  given,  and  which  is  not  bequeathed  by  express  and  formal 
words,  the  court  must  supply, the  defect  by  impllcntiou.     (Phelps  v.  Phelps, 
143  Mass.,  570. )"    So  far  as  we  are  able  to  discover  there  is  nothing  in  any 
clause  of  this  will  which  indicates  an  intention  on   the  part  of  the  testator 
that  any  part  of  his  estate  should,  under  nny  circumstances,  be  treated  as 
intestate.     After  providing  for  the  payment  of  certiiin  six^ciflc  bequests,  he 
divides  the  entire  remainder  of  his  estate  into  five  equal  parts,  and  specific- 
ally dispose.s  of  each  of  the.se  parts.     In  the  sixth  clause  of  his  will  he  gives 
the  inconie  on  two-fifths  of  this  remainder  to  his  son,  the  appellant,  with- 
out restriction.     In  the  eleventh  clause   he  provides  that  when   he  arrives 
at  the  age  of  forty  years  he  shall  receive  the  principal  of  this  two  fifths,  and 
as  appellant  has  passed  the  age  of  forty  years,  no  question  can  arise  as  to  this 
two-fifths  remainder.     He  then  gives  the  income  on  two  of  the  other  fifths 
of  his  estate  to  his  wife  for  life,  and  in  the  eighth  clause  of  his  will  lirovides 
that  if  his  son  should  outlive  his  mother,  that  he   shall  receive  therefrom 
$100,000  in  addition  to  the  two-fifths  already  devised   to   him,  and   testator 
then  provides,  in  clause  eight,  that  his  executors  may  deduct  such  sums  as 
may  seem  reasonable  to  them,  from   the  income  of  the  remainder  of  this 
two-fifths  of  his  estate,  on  which  his  wife  during  her  life  had  drawn  the  in- 
come for  the  support  of  his  graudchildi*en ;  and  that  any  remainder  of  in- 
come from  this  two-fifths  shall  be  allowed  to  accumulate  for  the  Ix^nefit  of 
the  grandchildren,  conditioned  as  to  iwyment  and  distribution  as  in  the 
sixth  clause  of  his  will      In  the  ninth  clause  he  provides  for  an  additional 
bequest  to  his  brothers  and  sisters  of  $1,500  in  the  event  his  son  shall  die 
before  his  wife,  leaving  only  two  children.     In  the  tenth  clause  he  provides 
for  the  distribution  of  his  esttite  in  case  his  son  dies  before  his  wife  leaving 
no  children,  and  in  the  eleventh  clause  he  provides  for  the  contingency  of 
his  wife  renouncing  the  provision  uuide  for  her  in  the  will  and  claiming 
dower. 

We  will  now  consider  the  disposition  made  by  testator  in  the  sixth  clause 
of  the  will,  of  the  remaining  one-fifth  of  his  estate.  Out  of  the  income  of 
this  one-fifth  testator  directs  that  his  executors  shall  pay  his  sister,  Jane 
M.  Littlefield,  annually  during  her  life,  1500,  and  that  the  balance  of  the 
income  on  this  one-fifth  shall  be  allowed  to  accumulate  for  the  benefit  of  his 
grandchildren  or  their  heirs;  and  that  such  accumulations  and  income 
should  be  paid  to  them  when  his  granddaughter,  £mily,  was  thirty-five 
years  of  age,  or  would  have  been  had  she  lived.  It  must  be  conceded  that 
in  order  to  sustain  the  bequest  of  the  principal  of  this  one-fifth  interest  of 
the  estate  that  we  must  believe  that  testator  intended,  and  has  attempted,  to 
make  such  a  bequest.  It  is  clear  from  the  entire  will  that  testator  intended 
that  the  bulk  of  the  estate,  after  the  death  of  his  widow,  should  go  for  the 
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'benefit  of  his  son  and  his  graDdchildren,  and  that  distrusting  the  im provi- 
dence of  youth  he  postponed  the  time  when  lx)th  his  son  and  his  grandchil- 
dren could  take  possession  of  the  principal  of  his  estate  devised  to  them 
until  they  had  acquired  the  discretion  which  is  the  usual  accompaniment  of 
more  mature  years.  The  provisions  in  the  will  for  the  benefit  of  the  wife 
and  son  of  the  test*itor  are  clear,  definite  and  explicit.  There  is  not  the 
slightest  intimation  that  testator  intended  that  either  of  them  should  take 
by  inheritance  as  well  as  by  bequest,  and  we  think  it  is  equally  clear  that 
he  intended  that  his  grandchildren  should  take  the  entire  nccuuiulations  of 
the  one-fifth  of  his  estate  deviwd  in  the  sixth  clause  of  his  will,  subject, 
however,  to  the  annuity  in  favor  of  his  sister,  Mrs.  Jane  M.  Littlefield,  dur- 
ing her  life,  lo  is  contended  for  appellant  that  the  words  accumulations- 
and  income  are  synonymous,  and  both  refer  to  the  premium  or  interest 
which  may  be  realized  upon  the  principal  of  this  one-fifth  of  testator's  es- 
tate, and  neither  has  any  reference  to  the  principal  of  the  one-fifth.  It  must 
be  conceded  that  in  its  ordinary  use  the  word  accumulations  is  used  in  this 
sense,  but  in  law  it  has  a  more  definite  and  technical  meaning.  Black  in 
bis  law  dictionary,  defines  its  legal  meaning  as  follows:  *'When  an  executor 
or  other  trustee  masses  the  rents,  dividends  or  other  income  which  he  re- 
oeives.  treats  it  as  capital,  invests  it,  makes  a  new  capital  of  the  income  de- 
rived therefrom,  invests  that  and  so  on,  he  is  said  to  accumulate  the  fund. 
And  the  capital  and  accrued  income  thus  procured  constitute  accumulations. " 

We  are  satisfied  that  the  testator  used  the  word  accumulations  in  this 
sense.  He  plainly  intended  that  this  particular  fund  should  grow ;  that  the 
surplus  income,  after  payment  of  the  annuity  of  $500  to  his  sister,  should  be 
added  to  the  principal,  and  become  a  part  of  the  capit^&l  from  year  to  year; 
and  that  in  this  way  a  fund  should  be  accumulated  from  the  capital  and 
accrued  income  for  the  l)enefit  of  his  grandchildren. 

There  is  another  well-settled  rule  of  construction  that  would  give  the 
principal  of  this  one-fifth  to  the  grandchildren.  The  testator  nowhere  pro- 
vides that  it  shall  go  to  any  one  else,  or  fall  into  the  residue  of  his  estate, 
and  where  the  interest  of  a  fund  is  bequetithed  to  a  legatee  or  in  trust  to 
him  without  any  limitation  as  to  the  continuance,  the  principal  will  be  re- 
garded as  bequeathed  also.  (Craft  v.  Snooks'  Kx'or,  2  Beasley,  N.  J.,  121; 
Gailicks'  Ex'or  v.  Guillcks,  10  C.  C.  Green,  N.  J.,  324;  Wainright  v.  Wain- 
right,  3  Ves.,  Jr.,  668;  Hale  v.  Beck,  2  Eden,  229.)  We  are,  therefore,  of 
the  opinion  that  testator's  grandchildren  took  not  only  the  income,  but  also 
the  principal  of  the  one-fifth  of  the  estate. 

We  will  now  proceed  to  the  consideration  of  appellant's  second  contention, 
that  the  provision  directing  the  accumulation  of  income  and  its  distribution 
to  the  grandchildren,  when  Emily  should  arrive  at  the  age  of  thirty  five 
years,  or  would  have  reached  that  age,  if  living,  violates  the  rule  against 
perpetuities.  Mr.  Perry,  in  his  work  on  Trusts,  6th  edition,  volume  1,  section 
881,  says  that  *'in  determining  whether  a  particular  devise  is  contrary  to 
the  rule  against  perpetuities,  the  inquiry  is  not  whether  the  contingency 
upon  which  the  estate  is  to  vest  actually  occurred  within  the  time  limited 
by  the  rule,  but  whether  it  is  possible  that  the  event  upon  which  the  execu- 
tory devise,  or  shifting}  or  springing  use,  is  to  vest  in  some  person,  may  not 
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happen  within  the  time,  the  executory  estate  is  void,  although  in  fact  the 
event  actually  happens  within  the  time." 

Underhill  on  the  Law  of  Wills,  Toluine  9.  section  888  and  section  886.  Is  to 
the  same  effect.  And  this  view  was  adopted  by  this  court  in  Stephens  t. 
Stephens,  21  Ky.  Law  Rep.,  1318;  Coleman  v.  Coleman,  28  Ky.  Law  Rep., 
1478.  Undoubtedly  this  provision  of  the  will  under  our  statute  against  per- 
petuities would  be  held  void,  but  this  being  the  will  of  a  testator  who  died 
domiciled  in  New  Hampshire,  which  cAsposes  alone  of  personalty,  it  must 
be  construed  nccordifig  to  the  law  of  New  Hampshire.  On  this  point  Judge 
Story,  in  his  work  on  Conflict  of  Laws,  section  465,  says:  "It  is  now  a  well- 
settled  principle  in  the  English  law  that  a  will  of  personal  property,  regu- 
larly made  according  to  the  law  of  the  testator's  domlcil,  is  sufficient  to  pass 
such  property  in  every  other  country  in  which  it  is  situated." 

Page  on  Wills,  section  35,  says:  "Where  a  bequest  of  personalty  creates  » 
trust,  its  validity  is  primarily  to  be  determined  by  the  law  of  the  domicil 
of  the  testator,  not  the  law  of  the  place  where  the  property  is  situated." 

On  the  same  subject  Mr.  Wharton,  in  his  Conflict  of  Laws,  section  570, 
says:  "By  the  English  conimon  law,  as  held  both  in  England  and  the 
United  h^tates,  testamentary  capacity  as  to  personalty  is  governed  by  the 
law  of  the  domicil  of  the  testator  at  the  time  of  his  death. " 

And  this  rule  has  been  followed  by  this  court  in  numerous  decisions. 
(Chapline  v.  Moore,  28  Ky.,  175;  Fletcher  v.  Sanders,  37  Ky.,  840;  Townes 
V.  Durbin,  60  Ky.,  355;  Danelli  v.  Danelli,  67  Ky.,67. )  Indeed  we  do 
not  understand  that  this  proposition  of  law  is  controverted  by  appellant. 
It,  therefore,  remains  to  be  determined  whether  the  bequest  at  the  time  it 
took  effect  was  in  conflict  with  the  law  of  New  Hampshire,  the  domicil  of 
testator. 

It  appears  from  the  evidence  that  there  is  no  statutory  provision  in  New 
Hampshire  against  perpetuities;  and  that  the  common -law  rule  prevails 
there  except  in  so  far  as  it  has  been  modified  by  the  decisions  of  the  supreme 
court  of  that  State.  The  common-law  rule  required  that  every  interest  dis- 
I)osed  of  by  will  should  vest  within  a  life  or  lives  in  being  at  the  creation  of 
the  estate  and  twenty-one  years  and  ten  months  thereafter.  (Black8tone*s 
Com.,  174;  2d  Minors'  Institutes,  376  and  377.)  And  it  is  clear  that,  tested 
by  the  restrictions  of  the  common  law,  the  devise  in  this  clause  to  testator's 
grandchildren  is  void  because  it  postpones  the  enjoyment  of  the  income  for 
a  period  of  thirty -three  years,  which  is  longer  than  the  time  allowed  by  the 
common  law  rule. 

But  the  supreme  court  of  New  Hampshire,  in  1891,  in  their  decision  in 
Edgerly  v.  Barker,  6fi  N.  H.,  434,  which  is  also  reported  in  28  L.  R.  A.,  823, 
modified  that  rule  of  the  common  law  as  to  perpetuities  in  a  very  important 
particular.  In  that  case  the  tt»stator  devised  the  remainder  of  his  estate  to 
trustees,  who  were  to  pay  fixed  sums  to  the  testator's  two  children  for  life, 
with  remainder  of  the  estate  over  to  testrt tor's  grandchildren,  bom  and  un- 
born, and  to  be  paid  to  them  when  the  youngest  should  arrive  at  forty  years 
of  age,  and  upon  their  giving  bond  to  the  children  of  the  testator  for  the 
payment  of  the  support  provided  for  them  in  the  will.  At  common  law  this 
restriction  in  the  vesting  of  the  estate  would  have  rendered  the  devise  void, 
but  the  court  sustaine<l  it  by  modifying  the  provision  so  as  to  make  the  gift 
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take  effect  when  the  youngest  child  reached  the  age  of  twenty -one  yean,  In- 
stead of  forty,  upon  the  theory  that  the  controlling  idea  of  the  testator  was 
that  his  grandchildren  should  have  the  remainder  of  his  estate;  and  that  the 
IMtponement  of  this  devise  until  the  youngest  child  was  forty  years  old  was 
^seoondaiy  and  subordinate,  and  that  the  court  would  not  permit  the  plain 
Intent  of  the  testator  that  his  grandchildren  should  have  the  estate  to  be  de- 
feated by  the  provision  that  it  should  not  take  effect  until  the  youngest  was 
forty  years  old.  The  edition  of  the  Lawyers*  Reports  Annotated,  in  a  note 
appended  to  this  case,  says:  "The  application  of  the  cy  pres  doctrine  to  a 
gift  which  is  not  charitable,  so  as  to  save  it  substantially  when  the  time  of 
distribution  fixed  by  the  will  is  unlawfully  remote,  is  somewhat  unusual, 
but  the  opinion  In  the  above  case  presents  much  authority  for  the  essential 
principle  involved. ' ' 

And  whether  the  decision  in  that  case  be  sound  or  not,  it  is  conceded  to  be 
the  law  of  New  Hampshire,  under  which  the  validity  of  the  devise  in  this 
ijase  must  be  determined.  It  is  very  earnestly  insisted  for  the  appellant  that 
the  difference  between  this  case  and  the  Edgerly  case  is  so  marked  as  to  ex- 
cept it  from  the  rule  announced  in  the  Edgerly  case.  The  basis  of  this  con- 
tention is  that  in  the  Edgerly  case  the  l)eneficiaries  were  known  and  the 
liiDitation  was  only  as  to  the  time  when  the  estate  should  pass,  whilst  in 
this  case  the  persons  who  are  to  tak%  can  not  be  known  until  his  grandchild, 
Emily,  should  arrive  at  the  age  of  thirty -five,  or  would  arrive  at  that 
^ge  provided  she  is  alive.  And  in  support  of  this  contention  appellants 
have  taken  the  deposition  of  a  distinguished  lawyer  and  citizen  of  New 
Bampshire,  who,  in  answer  to  a  request  by  appellant  to  point  out  the  dis- 
tinctions between  this  case  and  the  Edgerly  case,  said:  *'In  the  Barker  case, 
as  the  bequest  would  not  take  effect  until  all  of  the  grandchildren  were  bom 
and  the  youngest  became  twenty -one,  the  same  persons  would  receive  the 
property  as  would  have  taken  it  at  the  end  of  forty  years.  No  change  of  the 
beneficiaries  could  havo  been  made  by  the  court's  action,  whilst  in  the 
Hnssey  case  the  vesting  of  the  estate  at  the  end  of  twenty-one  years,  instead 
-of  thirt^-three  years,  would  cut  off  any  grandchildren  born  during  the 
twelve-year  period,  a  change  of  the  beneficiaries  would  have  been  made  by 
the  court's  action,  and  the  testator's  primary  purpose  altered. " 

Upon  cross-examination  the  witness  was  asked  this  question:  *'Mr.  Sen- 
ator, I  think  it  appears  from  the  report  of  the  Barker  case  that  at  the  date 
that  case  was  decided  by  the  supreme  court,  or  at  least  at  the  time  when 
testator  died,  the  testator's  son  was  thirty -five  years  old  and  the  son's  wife 
Was  thirty- two  years  old,  and  they  were  approximately  at  these  respective 
-ages  at  the  time  the  case  was  decided.  Assuming  that  to  be  true,  suppose 
that  a  child  was  bom  to  that  couple  after  the  decision  of  the  supreme  court 
i>t  New  Hampshire  in  the  Barker  case.  In  your  opinion  would  that  child 
share  with  other  grandchildren  in  testator's  estate,  or  would  he  or  she  be 
cut  off  J-** 

Answer.  **I  think  they  should  be  cu^  off,  because  the  estate  could  not  vest 
until  twenty>one  years  after  his  birth,  and  such  a  limitation  after  life  not 
in  bein^  or  gestation  when  testator  died  would  be  void.  What  the  court 
meant  as  to  unborn  children  not  then  in  gestation,  I  can  not  discover.  As  a 
matter  of  fact  I  suppose  there  were  none. ' ' 
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Question  17.  "Then  in  the  Barker  cas«  there  was  a  possibility  of  a  grand- 
child being  born  who  could  not  share  in  the  testator's  estate;  that  is  a  factv 
U  it  not?" 

Answer:  "Yes;  if  that  was  the  purpose  of  the  court  in  that  case  possibly 
the  court  intended  that  all  of  the  unborn  children  should  be  reckoned  and 
the  property  vested  at  the  end  of  twenty -one  years  from  the  birth  of  the 
youngest  child  whenever  born.  If  so,  this  would  tend  to  impeach  the  sound- 
ness of  the  decision  in  Edgerly  v.  Barker,  but  would  not  alter  the  fact  that 
there  was  no  possibility  of  change  in  the  lieneflciaries  by  cutting  the  limita- 
tion from  forty  years  to  twenty -one  years." 

Question  18.  "Has  the  decision  in  Edgerly  v.  Barker  been  overruled  or 
modified  y" 

Answer.  "Not  that  I  am  aware  of." 

It  seems  quite  plain  that  in  Barker  v.  Edgerly  the  court  put  the  period 
of  distribution  at  the  time  when  the  youngest  child  then  living  became 
twenty-one  years  of  age,  so  that  thei-e  was  a  possibility  in  that  case  that 
other  children  might  be  born  after  that  time  who  would  be  excluded.  So 
after  all.  it  seems  to  us  that  it  is  impossible  to  distinguish  en  principle  this 
case  from  that;  and  that,  following  the  doctrine  laid  down  in  that  caae,  the 
chancellor  properly  decided  that  the  provision  of  the  will  directing  the  ac- 
cumulation of  the  income  was  valid  and  enforcible  for  a  period  of  twenty- 
one  years  after  testator's  death,  and  should  be  carried  out  by  the  trustee; 
and  that  two-fifths  of  the  income  to  be  accumulated  under  the  eighth  clause 
of  the  will  after  the  death  of  testator's  widow  stands  upon  the  same  footing 
as  the  one-fifth  directed  to  be  accumulated  under  the  sixth  clause  of  the 
will,  with  the  exception  that  the  support  for  the  children  is  to  be  deducted 
from  the  income  derived  from  this  interest,  and  that  both  funds  go  to  the 
grandchildren  in  twenty-one  years  after  the  probation  of  the  will  of  Daniel 
P.  Hussey. 

The  third  ground  relied  on  for  a  reversal  is  that  the  chancellor  erred  In 
requiring  an  accounting  in  this  action  by  the  executor  and  trustee,  as  he- 
qualified  as  such  in  the  State  of  New  Hampshire  and  received  the  estate  by 
virtue  thereof,  and  appellant  has  cited  numerous  authorities  to  support  hla 
contention  that  an  executor  can  not  be  sued  out  of  the  jurisdiction  of  hlB 
appointment  for  a  failure  to  carry  out  the  tru«t  imposed  upon  him.  But 
the  law  on  this  question  has  long  been  settled  against  his  contention  in  this. 
State  by  numerous  adjudications  of  this  court. 

In  the  early  case  of  Dorsey's  Ex'or  v.  Dorsey's  Adm'r,  28  Ky.,  280.  it  waa 
held  that  a  distributee  of  a  decedent  might  enforce  distribution  in  the  oourta 
of  this  State  of  assets  received  by  the  administrator  appointed  in  Maryland, 
If  found  in  this  State.  This  was  followed  by  Atchison's  Heirs  v.  Lindaey, 
46  Ky.,  86,  in  which  the  administrator  and  infant  heirs  of  John  Atchison 
Bought  to  recover  of  James  Lindsey,  who  administered  upon  the  estate  ot 
decedent  in  South  Carolina,  certain  assets  received  by  him  in  that  State. 
The  contention  was  made  in  that  casjB  that  as  Lindsey  was  appointed  admin- 
istrator in  South  Carolina  and  received  the  assets  sued  for  there,  he  could. 
not  be  held  responsible  in  the  tribunals  of  this  State  for  the  surplus  remain- 
ing in  his  hands  M  the  suit  of  a  local  administrator  and  infant  heirs  of  de- 
cedent.    In  response  to  this  contention,  after  referring  to  Dorsey's  Ez'or  v. 
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Doney's  Adin'r,  the  court  said:  **Upoii  express  authority  of  this  case  and 
tipon  our  own  sense  of  what  is  required  by  convenience  and  justice,  and  of 
the  comity  due  sovereignty  and  laws  of  South  Carolina,  we  are  of  the  opin- 
ion that  the  mere  fact  that  Llndsey  was  appointed  administrator  in  that 
State  and  received  there  the  assets  for  which  he  is  now  charged,  does  exempt 
him  from  all  liability  to  be  sued  in  tribunals  of  this  State  for  the  claim 
growinK  out  of  his  having  thus  received  asset«  or  the  pr«)ceeds  of  which  the 
oomplalnants  or  some  of  them  are  entitled.  Whether  any  decree  should 
finally  be  rendered  against  him  on  this  account  may  depend  upon  the  facta 
disclosed  in  his  answer  and  upon  the  proof,  but  we  think  he  was  bound  to 
Answer.'* 

The  question  was  again  before  this  court  in  Manlon's  Adm'rv.  Titsworth, 
W  Ky.,  6W,  and  in  a  well-considered  opinion  by  Judge  Simpson  it  was  de- 
cided **that  it  was  settled  doctrine  in  this  State  that  the  administrator  or 
executor  who  is  appointed,  or  who  qualified  in  another  State,  and  there  re- 
Delves  assets  in  his  hands,  may  be  sued  in  the  tribunals  of  this  State  by  per- 
sons entitled  to  such  assets  if  he  shall  have  removed  to  and  settled  in  this 
State. ' '  The  question  was  again  before  the  court  in  Keiningham  v.  Keln- 
Inffham's  Ex'or,  24  Ey.  Law  Bep.,  1880,  and  the  doctrine  was  reaflSrmed. 
Appellant  avers  that  his  domicil  is  in  this  State;  that  the  property  disposed 
t>f  by  the  sixth  and  eighth  clauses  of  the  will  of  testator  are  in  his  posses- 
sion and  under  his  control;  that  no  part  of  it  is  within  the  State  of  New 
Hampshire.  It  Is  manifest  that  as  the  New  Hampshire  courts  could  not  en- 
-  force  any  decree  for  a  settlement  of  appellant's  accounts  unless  he  volun- 
tarily came  within  their  jurisdiction ;  and  that  under  the  decisions  quoted 
aapra  the  courts  of  Kentucky  have  jurisdiction  both  of  him  and  the  property 
reoelTed  by  him  under '  the  will  of  testator  for  the  purpose  of  requiring  an 
-aooounting  at  his  hands,  we,  therefore,  conclude  that  the  court  did  not  err 
In  so  adjudging.  In  our  opinion  the  trial  court  properly  declined  to  pass 
upon  the  question  raised  by  the  guardian  ad  litem  as  to  who  were  intended 
1^  testator  to  be  the  residuary  legatees  of  any  portion  of  his  estate  not  other- 
irlae  disposed  of  by  his  will. 

For  reasons  indicated  the  judgment  upon  the  original  appeal  is  affirmed 
«nd  the  cross  appeal  prayed  by  the  guardian  ad  litem  dismissed  and  the 
-tMQse  remanded  for  proceedings  not  inconsistent  with  this  opinion. 

Whole  court  sitting. 


NEW  TOBK   LIFE  INSlTBANCE   CO.  v.  WABBEN   DEPOSIT   BANK. 

(FliedJune  16,  1Q08— Not  to  be  reported. ) 

Insurance— Forfe4tn!ire  t>f  policy— Laches—Appellant  issued  a  policy  for 
${^O0O  insurance  on  the  life  of  P. ,  which  was  assigned  to  appellee  as  collat- 
eral to  secure  a  debt*  The  premiums  were  promptly  paid  for  several  years 
and  when  the  premium  became  due  P.  executed  a  note  for  a  part  of  the  pre- 
mium which  stipulated  that  if  said  note  and  all  premiums  were  not  paid  at 
the  maturity  of  the  note  the  assured  would  forfeit  all  claims  to  further  in- 
«iiranoe  and  benefits.  The  note  became  due  September  9,  1896,  and  this  suit 
was  brought  on  October  22,  1901,  for  a  paid-up  policy.  Held— That  the  fail- 
ure to  demand  a  paid-up  policy  for  more  than  five  years  was  such  laches  as 
•^leprlves  the  plaintiff  to  the  relief  sought. 
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Hiimphrey,  Burnett  &  Humphrey  and  Mitchell  &  DuBose  for  appellant.. 

J.  M.  Galloway,  John  B.  Rodes  and  W.  B.  Qalnes  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  December  9,  1889,  appellant  issued  to  E.  A.  Porter  a  policy  of  insur- 
ance of  15,000  on  thlj  ordinary  life  plan.  Soon  after  the  issual  and  dellyery 
of  the  policy  it  was  assigned  and  put  in  pledge  to  the  Warren  Deposit  Bank 
as  security  for  a  debt  owing  by  E.  A.  Porter  to  the  bank.  The  premiums 
were  imid  annually  until  December  9,  1896.  The  total  annual  premium  was 
1882.50.  On  Decern b(^r  9,  1895,  when  the  succeeding  year's  premium  became 
due,  by  an  agreement  l^etween  the  insured  and  appellant  the  former  was 
permitted  to  pay  158.88  In  cash;  to  execute  and  deliver  his  promissory  note 
for  $175.12,  payable  June  9,  1896.  At  the  maturity  of  that  note  he  was  unable 
to  iMiy  all  of  it,  and  by  an  agreement  with  the  company  he  was  permitted 
to  pay  148.78,  leaving  a  balance  due  of  $131.84,  including  interest  to  that 
date.  Thereupon  he  executed  and  delivered  to  the  company  his  note  for 
that  sum  due  September  9,  1896.  No  part  of  that  not<?  was  ever  paid.  The 
note  is  as  fallows : 

*'Pol.  889,686.  New  York,  June  9,  1896. 

"Three  months  after  date  I  promise  to  pay  to  the  order  of  the  New  York 
Life  Insurance  Co.  $131.84,  at  the  offlce  of  the  company,  846  Broadway,  New 
York.    Value  received. 

•This  note  is  given  in  part  payment  of  the  premium  due  December  9,  1895^ 
on  the  above  policy,  with  the  understanding  that  all  claims  to  further  in- 
Burance  and  all  benefits  whatever,  which  full  payment  in  cash  of  said  pre- 
mium would  have  secured,  shall  become  Immediately  void  and  be  forfeited 
to  the  New  York  Life  Insurance  Co.  if  this  note  is  not  paid  at  maturity,  ex- 
cept as  otherwise  provideti  In  the  policy  itself. 

(Signed)    "E.  A.  PORTER.'' 

From  September  9,  1896,  to  October  22,  1901,  neither  said  Porter  nor  hia 
aBsiguee,  the  .btink,  nor  any  one  for  him,  made  any  demand  of  appellant  for 
a  paid-up  policy,  which  privilege  was  specially  provided  for  in  the  policy. 

This  court,  in  the  wise  of  the  Washington  Life  Ins.  Co.  v.  Miles.  28  Ky. 
Law  R*^p.,  1705,  fixed  five  years  as  a  reasonable  time  in  which  an  action 
might  be  brought  for  a  ptiid-up  policy,  and  after  that  time  such  action  could 
not  be  maintained.  Also  in  the  ciist^  of  the  Equitable  Assurance  Society  of 
the  United  Stales  v.  Wam»n  Deposit  Bank,  ante,  — ,  decided  by  this  oourt  at 
the  present  term  on  the  10th  of  June,  190^,  the  court  again  sustained  and 
approved  the  limit  therein  .stated. 

It  is  coniendetl  ])y  api>ellees  that  the  execution  and  delivery  of  the  note, 
copied  alx)ve,  constituted  satisfaction  of  the  premium  until  the  ntxt  regular 
premium  was  due  December  9,  1«9(),  and  thiit  the  condition  in  the  note,  ta 
wit:  "The  policy  *  *  *  shall  Ixicome  immediately  void  and  be  forfeited  to 
the  New  York  Life  Insurance*  Co.  if  this  note  is  not  paid  at  maturity,"  can. 
not  avail  appellant,  for  the  reason  that  it  did  not  return  or  oflfer  to  deliver 
or  return  the  note  at  its  maturity  to  the  maker.  There  is  no  pretense  that 
after  the  maturity  of  this  last  note,  on  September  9,  1896,  ajjpellant,  through 
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any  agent  or  representative,  attempted  to  collect  sanie^  op  that  any  demand 
for  payment  was  made.  It  remained  silent  and  inactive  in  the  matter.  By 
such  conduct  it  did  not  waive  its  right  to  claim  and  demand  forfeiture  on 
September  9,  1896,  as  expressed  in  the  note  referred  to.  (Union  Central  Life 
Ins.  Co.  V.  Duvall,  20  Ky.  Law  Rep.,  443;  Moreland  v.  Duvall,  ibid,  435; 
Manhattan  Life  Ins.  Co  v.  Savage,  22  Ky.  Law  Rep. ,  875 ;  Manhattan  Life 
Ins.  Co.  V.  Myers,  23  Ky.  Law  Rep. ,  483,  and  other  cases  recently  decided  by 
this  court. ) 

It  appearing  that  more  than  five  years  had  elapsed  from  the  maturity  of 
this  last  pivmium  note  to  the  institution  of  this  action,  therefore,  the  special 
judge,  in  sustaining  the  demurrer  to  appellant's  answer  pleading  laches, 
was  error. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  overrule 
the  demurrer  and  for  further  proceedings  consistent  herewith. 

Whole  court  sitting,  except  Judge  Settle. 


PEOPLE'S   ELECTRIC   LIGHT  AND    POWER    CO.  v.  CAPITAL   GAS 
AND  ELECTRIC  LIGHT  CO. 

(Filed  June  16.  1903.) 

1.  Municipal  government — Exclusive  privilege  for  furnishing  electric  lights 
— Contnicts— Injunction— This  appeal  involves  the  question  as  to  whether  ap- 
pellant or  appellee  owns  the  exclusive  right  to  furnish  electric  lights  to  the 
city  of  Frankfort  and  its  citizens.  Appellant  claims  said  exclusive  right 
under  a  purchase  of  said  right  at  a  sale  of  the  franchise  authorized  by  an 
ordinance  of  the  city.  Appellee  claims  said  exclusive  privilege  under  various 
contracts  made  with  the  city.  Held— That  appellant's  franchise  is  not  ex- 
clusive as  the  language  of  the  ordinance  granting  it  will  show.  Appellee 
avers  in  its  answer  that  it  and  its  aseignor  and  predecessor,  the  Southern 
Ga*  Works  Co. ,  by  purchase  and  deed  from  the  city  of  Fnmkfort,  acquired 
title  to  its  gas  works,  mains  and  pipes  and  to  the  exclusive  use  of  its  streets 
and  alleys  for  the  purpose  of  furnishing  gas  and  electricity  for  the  lighting 
of  ics  streets  and  the  use  of  its  inhabitants,  which  right  has  been  confirmed 
by  repeated  subsequent  contnu^ts  made  betwetn  it  and  the  city.  In  1882  the 
city  of  Frankfort  sold  its  gas  works  to  the  Southern  Gas  Works  Co. ,  and  by 
the  tenns  of  the  contract  it  granted,  or  attempted  to  grant,  the  ''exclusive 
right  to  the  use  of  the  streets  for  the  purpose  of  laying,  repairing  and  prop- 
erly operating  all  mains,  pipes  and  other  necessary  machinery  for  the  fur- 
nishing of  all  gas  or  other  illuminating  light  in  said  city."  Among  the 
undertakings  assiuued  by  the  grantee  was  to  extend  the  gas  mains  and  light 
a  certain  number  of  street  lamps  at  the  price  named  in  the  contract,  and  to 
furnish  private  consumers  gas  at  a  stated  price,  with  the  privilege  of  read- 
justing the  price  every  five  years.  This  contract  was  assignee!  by  the  grantee 
to  appellee  ariU  the  city  executed  a  def»d  to  appellee,  conveying  all  the  rights 
it  had  sold  to  the  Southern  Gas  Works  Co.  Under  this  contract  appellee,  for 
several  years,  furnished  only  to  the  city  and  consumers  gas  light.  Appellee 
made  several  subsequent  contracts  with  the  city  relative  to  furnishing  elec- 
tric lights,  but  none  of  theiu  contained  any  agreement  requiring  appellee  to 
furnish  electricity  to  private  consumers  or  regulating  the  pric(^  thereof. 
Heldr— That  appellee  did  not,  by  its  several  contracts  with  the  city,  obtain 
the  exclusive  franchise  it  claims  even  though  it  bi»  conceded  that  the  city 
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was  authorized  to  gratat  it,  which  latter  question  is  not  decided.  The  char- 
ter of  the  Southern  Gas  Worlds  Co.  provided  only  for  the  furnishing  of  gas 
light.  It  conferred  no  authority  to  use  any  light  other  than  gas  light,  and 
its  contract  with  the  city  was  to  furnish  only  gas  light.  Therefore,  the  con- 
tract by  which  the  city  granted,  or  attempted  to  grant,  to  that  company  the 
exclusive  right  to  the  use  of  the  streets  of  the  city  for  the  purpose  of  supply- 
ing "gas  or  other  illuminating  light"  was  void  as  to  "other  illuminating 
light."  The  appellee,  as  assignee  of  the  Southern  Gas  Works  Co.,  assumed 
by  the  deed  only  such  obligations  as  rested  on  the  latter,  nothing  more; 
therefore,  it  was  under  no  duty  to  erect  an  electric  plant,  or  to  furnish  elec- 
tricity to  the  city  or  its  inhabitants  for  lighting.  The  contract  of  1803  with 
the  city  did  not  attempt  to  confer  on  appellee  any  new  right.  The  grant  of 
the  franchise  to  appellant  was  not  void  as  it  did  not  impair  the  right  of  any 
contract  made  with  appellee.  Appellee  contends  that  appellant  can  not 
maintain  the  action  to  quiet  its  title  as  it  is  not  in  the  possession  of  the  streets 
and  alleys  of  the  city,  the  use  of  which  is  necessary  to  the  enjoyment  of  its 
franchise.  The  contention  of  appellant  is  that  the  cloud  cast  upon  its  title 
to  the  franchise  is  preventing  it  from  selling,  pledging  or  mortgaging  its 
stock  or  selling  its  bonds,  in  consequence  of  which  it  has  been  unable  to 
erect  its  electric  plant  or  to  enjoy  the  franchise  granted  it  by  the  city  of 
Frankfort.  In  such  a  state  of  case  injunction  is  the  only  remedy  if  appel- 
lant in  fact  owned  the  exclusive  privilege. 

2.  Champerty— The  granting  of  the  franchise  to  appellant  was  not  cham- 
irartous.  If  appellee  was  exercising  a  franchise  that  was  not  exclusive  at 
the  time  of  the  grant,  the  city  was  not  prevented  from  granting  a  like  priv- 
ilege to  appellant.  If,  on  the  other  hand,  appellee's  franchise  was  exclusive, 
the  second  grant  was  simply  void. 

Hazelrigg  &  Chenault  and  John  W.  Ray  for  appellant. 

John  W.  Rodman  and  John  B.  Llndsey  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  JUd^  Settle. 

This  equitable  action  was  instituted  by  the  appellant.  People's  Electric 
Light  and  Power  Co.,  to  enjoin  the  appellee,  Capital  Gas  and  Electric  Light 
Co. ,  from  interfering  with  its  alleged  exclusive  right  to  supply  the  city  of 
Frankfort,  its  Inhabitants  and  consumers,  with  electricity  for  lighting  and 
other  purposes,  as  provided  by  its  articles  of  incorporation,  and  authorized  by 
an  ordinance  of  the  city.  The  answer  and  counterclaim  filed  by  appellee  con- 
tains six  paragraphs,  and  denies  that  appellant  has  or  owns  the  exclusive 
right,  or  any  right,  to  supply  the  city  of  Frankfort  or  its  inhabitants  with 
electricity  for  lighting  or  any  other  purpose,  or  that  the  city  council  had  the 
power,  by  ordinance  or  otherwise,  to  confer  upon  appellant  any  such  right;  and 
for  further  defense  avers,  in  substance,  that  it  and  its  assignor  and  predecessor, 
the  Southern  Gas  Works  Co. ,  by  purchase  and  deed  from  the  oity  of  Frank- 
fort, acquired  title  to  its  gasworks,  mains  and  pipes  and  to  the  exclusive  use 
of  its  streets  and  alleys  for  the  purpose  of  furnishing  gas  and  electricity  for 
the  lighting  of  its  streets  and  the  use  of  its  inhabitants,  which  right  has 
been  confirmed  by  repeated  subsetjuent  contracts  made  between  it  and  the 
city;  that  this  right  is  about  to  be  interfered  with  by  appellant,  for  which 
reason  the  answer  asks  an  injunction  against  it. 

Appellant  filed  general  demurrer  to  the  answer  and  counterclaim,  and 
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«ich  paragraph  thereof,  whiph  was  sustained  to  the  first,  second,  fourth  and 
fifth  and  overruled  as  to  the  second  and  sixth  paragraphs.  Thereupon  an 
amended  answer  and  counterclaim  was -filed  by  appellee,  to  which,  and  to  the 
several  paragraphs  of  the  original  answer  ns  amended,  appellant  again  filed 
a  general  demurrer,  and  the  case  being  submitted  on  that  demurrer  it  was 
-sustained  as  to  the  first,  second,  fourth  and  fifth  paragraphs  of  the  answer 
as  amended,  and  also  as  to  the  new  paragi'aph  added  by  the  amended  an- 
«wer,  to  all  of  which  appellee  excepted. 

The  cause  was  then  submitted  for  trial  and  judgment  upon  the  pleadings 
and  an  agreed  writing  containing  all  the  evidence,  documentary  and  other- 
wise, upon  which  the  parties  relied  in  support  of  their  respective  conten- 
tions. Whereupon  the  special  judge,  expressing  his  views  in  a  well  consid- 
ered and  ably  written  opinion,  rendered  judgment  to  the  effect  that  neither 
•appellant  nor  appellee  has  the  exclusive  right  to  use  the  streets  of  the  city 
of  Frankfort  for  the  purpose  of  furnishing  electricity  to  the  city  or  its  in- 
habitants for  lighting  purposes,  and  enjoining  each  of  them  from  asserting 
■a,nj  such  exclusive  right.  Appellant  and  appellee  each  excepted  to  the  judg- 
ment and  prayed  an  appeal  to  this  court,  and  the  case  is  now  before  us  upon 
iMth  appeals  for  final  adjudication. 

The  facts  presented  by  the  pleadings  and  evidence  are  as  follows :  The  city 
of  Frankfort  by  a  written  contract  of  May  3(),  1882,  made  with  the  Southern 
Gas  Works  Co. ,  the  assignor  of  appellee,  sold  to  it  its  gas  works,  which  had 
theretofore  been  constructed   and  was  then  being  operated  under  a  charter 
from  the  legislature  granted  the  city.    By  the  terms  of  this  contract   it 
granted,  or  attempted  to  grant,  to  the  Southern  Qas  Works  Co.  the  exclusive 
right  to  the  use  of  its  streets  *'for  the  purpose  of  laying,  repairing  and  prop- 
erly operating  all  mains,  pipes  and  other  necessary  machinery  for  the  fur- 
nishing of  all  gas  or  other  illuminating  light  in  said  city. "    The  considera- 
tion of  this  sale,  as  recited  in  the  contract,  was  the  undertaking  of  the 
SoutlM^n  Gas  Works  Co.  to  execute  to  the  city  forty  interest-bearing  bonds 
-of  $1,000  each,  payable  forty  years  from  July  1,  1888,  with  the  privilege  re- 
served of  paying  the  bonds,  or  any  one  or  more  of  them,  before  maturity. 
The  company  further  undertook   to  improve  the  gas  works,   extend  the 
mains,  to  light  a  certain  number  of  street  lamps  at  the  price  named  In  the 
contract  and  to  furnish  private  consumers  gas  at  not  exceeding  19  per  1,000 
cubic  feet,  but  this  maximum  price  was  to  be  adjusted  every  "Rye  years  so  as 
not  to  exceed  the  average  price  charged  for  gas  in  cities  or  towns  of  the 
«ame  or  a  less  population  than  Frankfort.     The  contract  mentioned  and  all 
rights  incident  and  appurtaining  thereto   -^ere  assigned  by  the  Southern 
Gas  Works  Co.  to  the  appellee,  Capital  Gas  and  Electric  Light  Co.,  which 
became  incorporated  by  a  legislative  act  approved  April  24,  1882,  and  by  deed 
■of  June  27,  1882,  the  city  of  Frankfort  conveyed  appellee,  as  assignee  of  the 
-Southern  Gas  Works  Co.,  all  the  property  and  rights  which  it  had  agreed 
Ijheretofore  to   sell  to  the  Southern  Gas  Works  Co. ,  it  being  recited   in   the 
deed  that  the  appellee  had  already  executed  and  delivered  the  forty  bonds  re- 
<iuired  of  the  Southern  Gas  Works  Co.  by  its  contract  with  the  city.     The 
Appellee,  by  the  terms  of  the  deed,  was  to  assume  and  carry  out  all  the  under- 
takings of  its  assignor  with  the  city.     By  virtue  of  the  rights  thus  acquired 
under  the  contract  and  deed  mentioned  appellee  only  manufactured  and  fur- 
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nished  gas  for  several  years  for  the  use  of  the  city  and  its  inhabitants,  bu& 
about  January  1,  1890,  it  constructed  an  electric  light  plant,  and  began,  for 
the  first  time,  to  furnish  electric  Ughts  to  the  city  and  its  inhabitants^ 
though  no  contract  was  made  by  appellee  with  the  city  In  reference  to  elec- 
tric lighting  until  September  18,  1808,  at  which  time  a  new  or  supplemental 
contract  was  made  between  appellee  and  the  city  under  which  the  eleetrio 
lights  were  to  be  furnished.  This  contract  contained  the  statement  that  it- 
was  entered  into  at  the  request  of  the  city  and  because  it  desired  a  modifica- 
tion of  the  former  contract.  It  appears  that  since  that  time  various  supple- 
mental agreements  have  been  made  between  the  parties  from  time  to  time 
for  the  continued  lighting  of  the  streets,  but  neither  the  contract  of  Septem- 
ber 18,  1898,  nor  any  of  those  of  subsequent  date  contain  any  provision  or 
agreement  requiring  appellee  to  furnish  electricity  to  private  consumers,  or 
regulating  the  price  thereof.  Appellee's  claim  of  the  exclusive  right  to  the 
use  of  the  streets  of  the  city  for  furnishing  electricity  to  the  city  and  its  in- 
habitants for  lighting  purposes  is  based  upon  Its  various  contracts  with  the 
city.  Upon  the  other  hand  the  appellant,  People's  Electric  Light  and  Power 
Co.,  contends  that  it  has  the  exclusive  right  to  the  use  of  the  streets  for  the 
furnishing  of  electric  lights  to  the  city  and  Its  Inhabitants  hy  virtue  of  the 
ordinance  of  the  general  council  passed  July  23  and  August  13,  1901,  and 
that  the  franchise  granted  it  by  these  ortlinances  was  duly  advertlsetl  for 
sale  and  bids  therefor  were  received  publicly,  and  that  the  franchise  wa& 
thereby  awarded  to  It  as  the  highest  bidder. 

It  is  averred  by  appellants  that  appellee  is  wrongfully  asserting  an  exclu- 
sive right  or  franchise  to  supply  electricity  to  the  city  and  its  Inhabitants 
for  lighting  purposes,  and  is  thereby  casting  such  a  cloud  upon  Its  title  that 
It  is  being  prevented  from  selling,  pledging  or  mortgaging  Its  stock  or  sell- 
ing its  bonds,  whereby  to  raise  the  money  with  which  to  erect  its  plant,  and 
it,  therefore,  asks  that  appellee  be  enjoined  from  asserting  the  claim  of  ex- 
clusive right  set  up  by  it. 

We  think  the  special  judge  properly  sustained  the  appellee's  general  de- 
murrer to  the  extent  indicated  in  the  judgment. 

The  first  paragraph  of  the  answer  interposes  the  defense  that  appellant  can 
not  maintain  the  action  to  quiet  its  title  to  a  franchise  to  light  the  city  of 
Frankfort  with  electricity  as  It  is  not  in  possession  of  the  streets  and  alleys 
of  the  city,  the  use  of  which  is  nectssiiry  to  the  enjoyment  of  Its  franchise. 
The  ctmtontion  of  appellant  is  that  the  cloud  cast  upon  its  title  to  the  fran- 
chise is  pruventiug  It  from  selling,  pledging  or  mortguglng  Its  stock,  or  sell- 
ing Its  bonds,  In  conse(|uence  of  which  It  has  iK^eu  unable  to  erect  Itselectrlo 
plant  or  to  enjoy  the  franchise  granted  It  by  the  city  of  Frankfort.  In  such 
a  state  of  case  Injunction  is  the  onlj'  in>medy,  if,  as  a  matter  of  fact,  appel- 
lant owns  the  exclusive  franchise  to  which  it  luys  claim.  This  point  seems 
to  havr  l).'i*n  wt-ll  sat  led  in  Citi/vns  G:is  Light  Co.  v.  Louisville  Gas  Light 
Co.,  81  Ky  ,  mV-L 

The  second  paragraph  contains  a  plea  of  the  statutti  of  champerty,  which 
has  no  place  in  a  cjisi*  like  this.  Although  it  may  have  been  true  that  at 
the  time  (>f  the  grant  of  L]:e  franehihe  from  the  city  of  Frankfort  to  appel- 
lant, appellee  was  exercising  a  lii;e  franchise  under  claim  that  it  was  exclu- 
sive, such  a  claini  unless  true  in  Lict  could  not  prevent  the  city  from  grant- 
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Ing  a  similar  franchise  to  appellant.  Upon  the  other  hand,  if  appellee* » 
franchise  was  ezclusiye,  the  grant  of  the  franchise  by  the  city  to  appellant 
was  simply  void. 

The  third  paragraph  of  the  answer,  by  denying  that  the  sale  of  the  fran- 
chise to  appellant  was  advertised,  or  that  bids  were  publicly  received  there- 
for, or  that  the  francise  was  sold  to  appellant  as  the  highest  and  best  bidder, 
raised  an  issue  of  fact  upon  which  proof  was  necessary,  therefore,  this 
paragraph  was  properly  held  to  be  good  upon  demurrer. 

The  fourth  and  fifth  paragraphs  set  forth  the  various  contracts  between 
appellee  and  the  city  upon  which  its  claim  to  the  exclusive  franchise  is 
based,  and  they  present  the  contention  that  the  Rrant  of.  the  franchise  to  ap- 
pellant is  void  because  its  effect  is  to  impair  the  obligation  of  appellee's  con- 
tract with  the  city.  By  legislative  sanction  the  city  of  Frankfort  was 
invested  with  the  title  to  its  streets  and  alleys,  and  all  other  property  of  the 
city,  including  its  ^as  works,  wAterworks,  all  being  under  the  exclusive 
control  of  the  city  council.  By  an  act  of  March  28,  1872,  it  was  provided 
"that  the  board  of  councilmen  of  the  city  of  Frankfort  be,  and  they  are 
hereby,  authorized  to  grant,  bargain  and  sell,  and  convey,  to  rent  or  lease 
any  and  all  property  or  any  part  thereof  belonging  to  said  city  of  Frankfort, 
be  the  same  lands,  tenements,  goods,  chattels,  or  franchises,  or  immunities, 
on  such  terms,  and  for  such  sums  and  at  such  times  as  said  board  of  coun- 
cilmen shall  deem  for  the  best  interest  of  said  city  of  Frankfort. ' ' 

We  find  in  appellee's  charter  the  following  provisions:  "Said  company 
shall  furnish  fi^as  light,  or  electric  light,  to  any  person  on  such  terms  as  the 
company  and  such  person  may  agree  upon,  and  any  such  contract  shall  be 
obligatory  and  enforcible  in  any  proper  court  in  this  Commonwealth;" 
and  further,  that  the  appellee  company  shall  have  authority  ''to  put  up 
lamp  i)osts  and  electric  lights,  and  that  said  gas  and  electric  lights  shall  be 
furnished  to  the  city  at  a  reasonable  price  per  light  per  annum,  as  may  be 
agreed  on. '  *  It  is  contended  for  the  appellee  that  these  provisions  of  its 
charter,  considered  with  those  of  the  charter  of  the  city,  conferred  upon  the 
city  ample  power  to  grant  appellee  the  exclusive  franchise  asserted  by  it, 
and  it  is  conceded  by  the  special  judge  that  some  of  the  authorities  cited  l)y' 
counsel  for  appellee,  tend  strongly  to  support  that  contention,  though  he 
projwrly,  as  we  think,  declined  to  accept  that  view.  We  agree  with  him 
that  the  question  of  whether  the  city  has  the  power  to  grant  an  exclusive 
franchise,  such  as  is  claimed  by  appellee  in  this  case,  is  not  ]»efore  us  for 
decision.  In  our  opinion  it  did  not,  by  its  several  contracts  with  the  city, 
obtain  the  exclusive  franchise  claimed  for  it,  even  though  it  l)e  conceded 
that  the  city  was  authorized  to  grant  it. 

The  Southern  Gas  Works  Co.,  appellee's  assignor,  made  the  original  con- 
tract with  the  city  under  which  appellee  claims  title  to  the  franchise  asserted 
by  it.  It  is  clear  that  the  charter  of  the  Southern  Gas  Works  Co.  provided 
only  for  the  furnishing  of  gas  light.  It  conferred  no  authority  to  use  any 
light  other  than  gas  light,  and  its  contract  with  the  city  was  to  furnish  only 
gas  light;  indeed  it  was  unprepared  to  furnish  any  othtr.  We,  therefore, 
further  agree  with  the  special  judge  that  the  contract  which  granted,  or 
attempted  to  grant,  to  that  company  the  exclusive  right  to  the  ui^e  of  the 
streets  of  the  city  for  the  purpose  of  supplying  ** gas  or  other  Illuminating 
light"  was  void  as  to  "other  illuminating  light." 
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An  examination  of  the  charter  of  appellee  will  show  that  it  did  confer 
power  to  make  and  supply  electricity,  and  to  accept  from  the  city  a  grant  of 
the  use  of  its  streets  for  that  purpose,  and  the  city  having  carried  out  its 
contract  with  the  Southern  Gas  Works  Co. ,  by  executing  a  deed  to  appellee, 
as  its  assignee,  conveying  to  it  the  gas  works,  and  the  exclusive  use  of  the 
streets  of  the  city  for  supplying  "gas  or  other  illuminating  light,"  it  be- 
comes important  to  determine  the  efifect  of  that  deed.  ' 

It  will  be  borne  in  mind  that  the  Southern  Gas  Works  Co.  did  not  in  its 
contract  with  the  city  undertake  to  erect  an  electric  plant,  or  to  supply  elec- 
tric light  to  the  city  or  its  inhabitants.  It  did,  however,  undertake  to  issue 
$40,000  worth  of  bonds,  and  to  improve  the  gas  works,  extend  the  mains  and 
supply  gas  to  the  city  and  other  consumers  at  agreed  prices  specified  in  the 
contract.  The  appellee,  as  assignee  of  the  Southern  Gas  Works  Co. ,  assumed 
by  the  deed  only  such  obligations  as  rested  upon  the  latter,  nothing  more; 
therefore,  it  was  under  no  duty  to  erect  an  electric  plant,  or  to  furnish  elec- 
tricity to  the  city  or  its  inhabitants  for  lighting. 

We  do  not  think  it  was  the  purpose  of  the  city  to  confer  an  exclusive  right 
upon  appellee's  assignor,  or  upon  it,  to  furnish  electricity  for  the  city's  use 
and  that  of  its  Inhabitants  without  imposing  an  obligation  to  compel  it  to 
•exercise  that  right.  It  is  contended,  however,  by  counsel  for  appellee  that 
the  incorporation  of  such  an  obligation  in  the  contract  was  unnecessary,  as 
It  was  required  by  its  charter  to  furnish  electricity  for  lighting  purposes. 
We  are  of  opinion  that  the  provision  of  appellee's  charter,  that  **8ald  com- 
pany shall  furnish  gas  or  electric  light  to  any  person  on  such  terms  as  the 
company  and  such  person  may  agree  ux)on,"  only  expressed  the  duty  which 
rests  upon  every  corporation  enjoying  a  public  franchise  to  serve  all  alike, 
•and  does  not  compel  the  exercise  of  the  franchise. 

We  find  that  for  seven  years  after  Its  right  to  use  the  streets  of  the  city  for 
lighting  purposes  was  secured  appellee  failed  to  use  electricity  for  that 
purpose,  and  this  failure  to  exercise  its  electric  light  franchise  demonstrates 
that  it  was  under  no  obligation  to  do  so.  Furthermore,  there  was  no  time 
•during  that  seven  years  that  it  could  have^been  compelled  by  the  city  to  fur- 
nish electric  lights  to  it,  or  its  inhabitants,  and  yet  appellee  insists  that  It 
had  the  right  to  prevent  any  other  person  from  doing  so.  We  are  unable  to 
find  anything  in  any  of  the  contracts  between  the  city  and  appellee  that  re- 
quires the  latter  to  furnish  electric  lights  for  the  use  of  the  city  or  its  in- 
habitants; upon  the  contrary,  we  find  in  all  of  them  that  appellee  has  been 
<»refu]  not  to  recognize  any  obligations  on  its  part  to  supply  electricity. 
There  is  no  ground  for  appellee's  contention  that  its  alleged  exclusive  fran- 
chise was  confirmed  by  its  contract  of  1898  made  with  the  city  of  Frankfort. 
The  language  of  that  contract  shows  no  purpose  or  attempt  to  confer  upon 
appellee  any  new  right ;  and  in  view  of  section  164  of  the  present  Constitu- 
tion it  was  without  authority  to  enlarge  appellee's  rights  under  the  first 
contract  except  by  its  becoming  the  highest  and  best  bidder  for  the  addi- 
tional privilege;  and,  besides,  it  is  by  no  means  certain  that  the  city  had  the 
power  to  grant  an  exclusive  franchise. 

In  the  case  of  the  City  of  Newport,  &c.  v.  Newport  Light  Co.,  14  Ky.  Ijaw 
liep.,  845,  this  court  held  that  an  exclusive  gas  franchise,  which  had  been 
conferred  by  the  city  upon  the  light  company,  did  not  confer  the  exclusive 
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right  to  supply  electricity  for  lighting  purposes,  though  the  contnict  author- 
ized  the  light  company  to  substitute  electricity  for  gas.  We  do  not  fee  1' 
called  upon  to  consider  the  contention  of  appellant  that  the  grant  from  the 
city  to  appellee  is  in  perpetuity,  and,  therefore,  void.  It  was  the  opinion  of 
the  special  judge  that  the  grant  is  limited  to  forty  years  because  the  bonds 
issued  by  appellee  to  the  city,  which  are  secured  by  lien  on  its  property  and 
franchises,  were  made  payable  in  forty  years.  We  are  not  dispoi?ed  to  ques- 
tion the  correctness  of  this  view  of  the  law,  but  as  the  pleadings  make  no 
Issue  on  this  question,  its  consideration  is  unnecessni-y.  Nor  is  it  necessary 
to  decide  that  the  failure  of  appellee  to  exercise  its  alleged  exclusive  fran- 
chise for  several  years  prior  to  January  1,  1890,  worked  a  forfeiture  thereof, 
as  such  nonuser  and  consequent  forfeiture  are  not  pletided  by  appellant.  It 
Is  manifest  that  the  appellant's  franchise  is  not  exclusive,  as  the  language 
of  the  ordinance  granting  it  will  show.  Upon  the  whole  case  we  have  found 
no  difficulty  in  retu;hing  the  conclusion  that  neither  appellant  nor  appellee 
is  ^ntitleti  to  the  exclusive  franchise  claimed.  There  are  one  or  two  other 
questions  connected  with  the  case  that  might  be  discussed,  though  not  raised 
"by  the  record,  but  as  we  are  of  the  opinion  that  we  have  imssed  upon  all 
that  are  material  to  a  proper  decision  of  the  case,  they  have  not  been  consid- 
ered. 

For  the  reasons  herein  indicated  the   judgment  of  the  lower  court   is. 
affirmed  upon  both  the  original  and  cross  appeal. 


SHEPHERD,  &c.  v.  GAMBILL,  &c. 

(Filed  June  16,  1903— Not  to  be  reported.) 

Schools— Vacancies  in  office  of  trustee— G.  was  elected  teacher  of  a  com- 
mon school  by  Spicer,  who  was  conceded  to  be  a  trustee,  and  T. ,  who  claimed 
to  be  a  trustee.  The  term  of  T. ,  as  a  trustee  under  an  election,  expired  on 
June  80,  1903.  The  former  superintendent,  whose  term  expired  on  January 
6,  1902,  appointed  T.  on  January  2,  1902,  to  fill  the  vacancy  which  would 
occur  at  the  end  of  his  term.  On  the  1st  day  of  July,  1902,  the  superintend- 
ent appointed  S.  to  fill  the  vacancy,  and  he  qualified  on  July  2,  190-^.  T. 
qualified  as  trustee  on  July  1,  1902,  and  on  that  same  day  notice  was  given 
to  the  other  two  trustees,  and  T.  and  Spicer  only  attended  the  meeting,  when 
G.  was  elected  as  teacher.  In  this  action  by  G.  to  recover  the  money  due 
said  district  for  teacher.  Held— That  the  appointment  of  T.  to  fill  a  vacancy 
on  January  2,  1902,  before  the  vacancy  existed,  was  void.  S.  was  entitled  to 
a  reasonable  time  after  his  appointment  to  qualify,  which  he  did  on  July  2, 
1909.  Besides,  the  notice  of  the  meeting  of  the  trustees  at  which  G.  was 
elected  teacher  was  too  indefinite. 

J.  J.  C.  Bach,  John  E.  Patrick  and  Kelley  Kash  for  appellants. 

Pollard  &  Redwine  and  G.  W.  Fleenor  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  litigation  presents  a  deplorable  state  of  affairs  affecting  the  cvell  being 
of  c»mmon  school  district  No.  13,  in  Breathitt  county.  The  suit  is  brought 
by  appellee,  Charles  Gambill,  who  claims  to  have  been  employed  by  the  trus- 
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tees  of  the  district  to  teaeh  its  school  for  the  year  ending  June  80,  1908, 
against  the  appellant,  Green  Shepherd,  who  claimed  to  have  been  also  em- 
ployed by  trustees  to  teach  the  school  for  the  same  year.  The  superintendent 
of  schools  for  the  county  was  joined  as  a  defendant,  and  an  injunction 
sought  and  obtained  against  appellants.  Shepherd  continuing  to  teach  the 
school,  and  against  the  superintendent's  paying  him  any  of  the  public  fund 
appropriated  to  pay  the  teacher  in  that  district. 

Appellee  was  employed  by  Asberry  Spicer,  who  is  conceded  to  be  a  trustee, 
and  Lewis  Turner,  who  claimed  to  be  a  trustee,  while  appellant  was  em- 
,  ployed  by  Sam  Callahan,  also  conceded  to  be  a  trustee,  and  Sam  Spicer,  who 
likewise  claimed  to  be  a  trustee.  Thus  the  right  of  the  case  is  attempted  to 
be  made  to  turn  upon,  as  well  as  to  decide,  which  one  of  the  two,  Lewis  Tur- 
ner or  Sam  Spicer,  was  the  legal  incumbent  of  the  office  on  July  1,  1909, 
when  appellee's  contract  was  made. 

It  is  admitted  that  Lewis  Turner  had  been  elected  trustee  in  1898  for  the 
three  years'  term,  ending  June  80,  190*3.  The  records  of  the  superintendent's 
olHce  appear  to  be  in  some  confusion.  The  fonner  superintendent,  whose 
term  expireil  January  5,  1902,  attempted  on  January  2,  1902,  to  appoint 
Lewis  Turner  to  fill  the  vacancy  in  his  office,  which  would  occur  on  July  1, 
1902,  because  the  regular  election  had  not  been  held  in  October  previous,  as 
required  by  statute. 

After  the  induction  of  the  present  superintendent  into  the  office  Turner 
applied  to  him  to  have  the  oath  of  office  administered.  The  superintendent, 
under  a  mistake  as  to  the  facts,  administered  the  bath.  On  July  1  he 
learned  that  Turner's  term  really  expired  at  midnight  on  June  30,  the  day 
before,  and  thereupon  appointed  Sam  Spie^r  to  fill  the  vacancy  in  the  office. 
Spicer  did  not  qualify,  however,  till  the  next  day.  About  6  o'clock  In  the 
morning  on  July  1,  1902  (the  first  day  of  the  school  year,  under  the  statute, 
when  a  valid  contract  can  be  made  with  a  person  as  teacher),  Asberry  Spioer 
and  Lewis  Turner  met  at  the  schoolhouse  and  sent  word  to  Callahan  to  join 
them,  to  make  a  contract  to  employ  the  teacher  for  the  year.  Callahan 
failed  to  attend,  and  the  other  two  and  appellee  signed  the  contract.  A  few 
days  later  Sam  Spicer  and  Callahan,  after  having  given  notice  to  Asberry 
Spicer,  the  other  trustee,  met  and  employed  appellant  to  teach  the  school. 
In  the  meantime,  after  the  reputed  employment  of  api)ellee,  the  schoolhouse 
was  burned  at  night,  said  to  be  the  work  of  an  incendiary. 

It  Is  claimed  by  appellee  that  his  contract  was  binding  upon  the  district 
because  Lewis  Turner's  reappointment  January  2,  1902,  and  his  subsequent 
qualification  continued  him  in  office  for  the  full  term  after  July  1,  lt08,  or 
in  any  event  that  he,  under  the  statute,  continued  to  hold  his  office  until 
his  successor  was  elected  or  appointed  and  qualified,"  and  that  as  he  did  not 
qualify  until  July  2,  Turner's  Incumbency  of  the  office  was  legal,  and  his 
official  acts  binding  upon  the  board  of  trustees  and  the  public. 

This  suit  was  begun  August  4,  and  the  injunction  procured  from  the  cir- 
cuit judge  August  20,  1902.  Then  the  county  superintendent,  at  the  Instance 
of  Sam  Callahan,  began  proceedings  to  remove  Turner  from  office  because 
he  had,  in  1899,  been  guilty  of  flagrant  violations  of  his  duties  by  selling  the 
oontract  to  teach  to  the  highest  bidder.  The  superintendent  testifies,  as  well 
as  certifies,  that  he  found  Turner  guilty  under  the  evidence  before  him,  and 
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Temoved  him  from  office  by  an  order  dated  August  21,  1902.  The  superin- 
tendent has  recognized  Sam  Spicer  as  the  trustee  in  lieu  of  Turner  since 
July  2,  1902,  except  the  trial  above  referred  to  showed  that  at  that  time  he 
recognized  Turner  as  being  in  office,  though  it  seems  that  that  action  was 
taken  to  avoid  the  decision  of  the  circuit  court  that  Turner  was  the  legal 
trustee. 

Our  conclusion  is  that  the  appointment  of  Turner  in  January,  1902,  was 
Toid.  There  was  no  vacancy  then  to  fill.  An  appointment  can  not  be  made 
to  fill  a  vacancy  till  one  occurs.  For  the  same  reason  the  subsequently  at- 
tempted qualification  of  Turner  was  a  nullity.  His  term  of  office  expired 
June  30,  1902.  The  act  of  the  superintendent  in  appointing  his  successor 
on  July  1  suspended  Turner's  official  term  if  8plcer  accepted  and  qualified; 
And  to  do  that  he  should  have  lieen  allowed  a  n^asonable  time.  One  day  for 
that  purpose  was  not  unreasonable.  At  any  rt%U\  Turner's  term  had  ex- 
pired. The  act  of  the  superintendent  in  appointing  another  to  the  vacancy 
vras  equivalent  to  removing  Turner.  The  expression  that  the  outgoing  trus- 
tee should  hold  his  office  till  his  successor  was  appointed  and  qualified  could 
not  mean  that  one  removed  from  office  could  nevertheless  continue  to  exer- 
cise its  functions  until  his  successor  qualified.  (Terry  v.  Hargis,  24  Ky. 
irfiw  Rep.,  2498.) 

The  contract  with  appellee  was  invalid  for  another  reason:  The  notice  to 
Callahan  does  not  purport  to  have  been  given  till  the  morning  of  July  1. 
The  paper  is  shown  by  appellee's  witness  to  have  Iwen  returned  to  the  trus- 
tee who  is  friendly  to  his  contest.  It  was  not  produced  on  the  trial.  The 
only  witness  who  undert<ook  to  state  its  contents  was  Sam  Callahan,  who 
testifies  that  it  stated  that  the  meeting  was  to  be  the  next  morning—'  '6 
o'clock  in  the  morning;"  at  least  he  understood  it  to  mean,  and  it  was  sus- 
•ceptible  of  the  construction  that  it  meant,  the  following  morning;  or,  if  not, 
then  any  morning.  It  was  not  sufficient  notice  for  the  meeting  July  1. 
(Scott  V.  Pendley,  24  Ky.  Law  liep.,  1431.) 

Appellee  seeks  to  break  the  force  of  Callahan's  testimony  by  showing  that 
Callahan  shot  at  him  and  attempted  to  assassinate  him  during  this  contro- 
versy. Callahan  admits  the  shooting,  but  claims  that  appellee  was  trying 
to  shoot  him  with  a  82-calibre  rifle.  During  this  controversy  appellee  has 
Attempted  to  teach  the  public  school  under  the  void  contract  with  Turner 
And  Asberry  Spicer  and  the  oixier  of  injunction  in  this  case.  Appellant  has 
continued  to  teach  a  few  children  in  the  same  neighborhood,  but  disclaims 
that  he  was  attempting,  after  the  order  of  Injunction,  to  teach  the  common 
school  in  that  district.  The  court  is  of  opinion  that  the  judgment  requiring 
the  county  superintendent  to  pay  the  public  fund  appropriated  to  this  dis- 
trict to  appellee  was  error.  Nor  would  it  have  l)een  right  to  have  adjudged 
it  to  appellant,  l^ecause  he  did  not  teach  the  school.  His  remedy  is  upon 
the  injunction  bond,  as  is  that  of  the  county  superintendent,  if  anything 
has  been  paid  to  appellee  under  his  contract  and  the  judgment  of  the  court. 
In  any  event,  the  district  which  has  suffered  enough  from  this  mismanaged 
Affair,  involving,  if  the  evidence  is  to  be  believed,  bril)ery,  incompetency. 
Attempted  homicide,  house  burning,  and  all  inanner  of  shameless  wire  pull- 
ing by  ambitious  partisans,  should  not  lose  the  money  allotted  to  it,  no  law- 
ful common  school  having  lxH?n  taught  within  the  district  for  the  year. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  dis- 
solve the  Injunction  and  to  dismiss  the  petition. 
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CITY  OF  CARLISLE  v.  SEfREST. 

(Filed  June  17,  1903— Not  to  be  reported. ) 

Municipal  government— Negligence— Appellee,  while  walking  along  the 
sidewalk  of  a  street  in  the  city  of  Carlisle,  after  dark,  slipped  and  fell  over  a 
gate  into  an  alleyway  several  feet  lower  than  the  sidewalk,  receiving  severe 
injuries  in  hfs  shoulder  and  arm,  for  which  he  recovered  $600  damages,  from 
which  the  city  prosecutes  this  appeal  The  petition  alleges  that  the 
sidewalk  was  in  an  un»ife  condition,  and  had  remained  so  for  such  a  length 
of  time  that  the  city  could  have  known  of  it  by  the  exercise  of  reasonable 
diligence.  The  answer  denied  the  negligence  on  the  part  of  defendant,  and 
relied  as  a  defense  on  the  contributory  negligence  of  plaintiff.  The  evidence 
shows  that  appelUH*  knew  of  the  defective  ctmdition  of  the  sidewalk  in  ques- 
tion, but  momentarily  forgot  it.  The  fact  that  a  pedestrian  knows  generally 
of  the  defect  in  a  sidewalk  does  not  make  his  use  thereof  negligence  per  se. 
It  was  the  duty  of  appellant  to  keep  its  sidewalk  ivasonably  free  from  defecta 
endangering  the  traveling  public  while  using  it,  and  if  it  failed  in  the  per- 
formance of  this  duty  it  is  responsible  for  the  damages  caused  by  such  failure. 
The  instruction  properly  submitted  to  the  jury  the  question  of  oontributory 
negligence  of  appellant  and  the  duty  of  the  city  to  keep  its  sidewalk  in 
proper  condition,  and  their  verdict  will  not  be  disturbed. 

Wood  &  Ross  and  J.  B.  Ross  for  appellant. 

John  I.  Williamson  for  appelh^. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  23d  day  of  August,  1901,  the  appellee,  A.  G.  Secrest,  while  walking- 
along  the  sidewalk  of  Main  street,  in  the  city  of  Carlisle,  slipped  and  fell 
over  a  gate,  alx)ut  two  feet  high.  Into  an  alleyway  several  feet  lower  than 
the  surface  of  the  sidewalk,  receiving  severe  injuries  in  his  shoulder  and 
arm,  to  recover  damages  for  which  he  instituted  this  action. 

The  petition  charges  substtintially  that  the  sidewalk,  at  the  point  where 
appellee  slipped  and  fell,  by  reason  of  the  negligence  of  the  appellant,  was 
in  an  unsafe  and  dangerous  condition  to  pedestrians;  that  it  was  made  of 
rough  rock  slabs,  which  had,  by  long  usage,  l)ecome  very  uneven,  some  of 
them  slanting  down  towards  the  property  line,  and  having  holes  several 
inches  in  depth  between  them ;  that  this  condition  of  things  was  known  ta 
the  appellant,  or  could  have  been  known  to  it  by  the  exercise  of  reasonable 
diligence,  as  the  defective  condition  of  the  sidewalk  had  existed  for  a  suffi- 
cient length  of  time  to  place  the  municipality  upon  notice.  The  answer 
denies  the  negligence  of  appellant  and  pleads  affirmatively  the  contributory 
negligence  of  appellee.  A  trial  In  the  lower  court  resulted  in  a  verdict  in 
favor  of  the  appellee,  awarding  him  damages  in  the  sum  of  |600.  From  the 
judgment  basetl  upon  this  verdict  this  appeal  is  prosecuted. 

It  appears  that  on  the  evening  of  August  23,  1901,  about  8  o'clock,  appellee 
was  going  frt>m  his  home  to  church,  in  order  to  get  his  children  who  were 
there;  it  was  drizzling  rain,  and  the  sidewalk  was  wet;  there  were  some 
trees  along  the  street,  which  obscured  the  i)avement  at  the  point  where  the 
injury  occurred  from  the  public  lights;  the  appellant  was  in  somewhat  of  & 
hurry,  l)ecause  of  the  rain,  and  just  as  he  reached  a  point  opposite  the  alley- 
way spoken  of   his  foot  slipped  on  the  uneven  surface  of  the  rocks,  and  he 
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fell  against  and  over  the  gateway,  which  separated  the  sidewalk  from  the 
sunken  alleyway,  and  was  precipitated  to  the  bottom  of  the  alleyway,  a  dis- 
tance of  about  four  to  four  and  a  half  feet.  The  evidence  shows  that  appel- 
lee knew  of  the  defective  condition  of  the  sidewalk  in  question,  but  mo- 
mentarily forgot  it.  The  fact  that  a  pedHstrian  knows,  generally,  of  the 
defect  in  a  sidewalk  does  not  make  his  use  thereof  negligence  per  se. 

In  the  case  of  City  of  Louisville  v.  Brewer's  Adm'r,  24  Ky.  Law  Rep., 
1671,  a  pedestrian  was  injured  while  walking  along  a  cinder  path  which 
formed  the  sidewalk  of  one  of  the  streets  of  Louisville,  by  falling  over  a  post 
which  stood  in  the  highway,  receiving  injuries  from  which  he  died  the  next 
day.  The  evidence  show^s  that  the  decedent  had  known  of  the  existence  of 
the  ix)8t  prior  to  the  accident,  but  had  momentarily  forgotten  it.  The  court 
left  the  question  of  contributory  negligence  for  the  jury  to  determine, 

In  the  case  of  the  City  of  Maysvllle  v.  Gullfoyle,  £3  Ky.  Law  Rep.,  4S, 
upon  this  subject,  it  was  said:  *'It  can  not  be  fairly  said,  as  a  matter  of  law^ 
that  appellee  was  guilty  of  contributory  negligence  by  forgetting  for  the 
time  the  existence  of  the  defect. ' ' 

In  the  Modem  Law  on  Municipal  Corporations,  section  12»2,  the  rule  is 
thus  stated:  'The  fact  that  plaintiff  had  knowledge  of  the  dangerous  con- 
dition of  a  street  will  not  prevent  his  recovery  If  he  used  reasonable  dili- 
^nce  to  prevent  injury,  hence  his  traveling  on  a  sidewalk  known  to  be  out 
of  repair  is  not  negligence  of  itself.  It  may  be  evidence  of  negligence  to  use 
a  street  in  a  dangerous  condltipn,  but  it  is  not  negligence  as  a  matter  of 
law.  The  use  of  a  street  with  knowledge  of  its  unsafe  condition  is  not  con- 
tributory negligence  where  care  is  used  proportionate  to  the  known  danger.  ** 
Again,  in  section  1394,  it  is  said:  "Although  a  person  Is  perfectly  familiar 
with  the  dangerous  condition  of  a  sidewalk  by  reason  of  its  frequent  use, 
yet  if,  through  forgetfulness,  he  walks  into  a  hole  in  such  walk,  and  is 
thereby  Injured,  it  is  not  contributory  negligence." 

Dillon  in  his  work  on  Municipal  Corporations,  section  1007,  says:  "A  per- 
son may  walk  or  drive  carefully  in  the  darkness  of  the  night,  relying  upon 
the  belief  that  the  corporation  has  performed  its  duty,  and  that  the  street  or 
walk  is  in  a  safe  condition.  He  walks,  it  has  lieen  said,  by  a  faith  justified 
by  law,  and  if  his  faith  is  unfounded,  and  he  suffers  an  injury,  the  party  in 
default  must  respond  in  damages. " 

In  the  Modern  Law  of  Municipal  CorpoTOtions,  section  1304,  It  Is  said : 
"Where  there  are  excavations  on  private  lots  adjacent  to  a  sidewalk  the  city 
must  use  reasonable  can^  to  protect  pedestrians  from  falling  therein. " 

In  the  case  at  bar  appellee  endeavored  to  show  that  the  gate  which  sep- 
arated the  sidewalk  from  the  sunken  alleyway  had  been  frequently  left  open 
prior  to  the  time  of  the  Injury  complalne<l  of.  This  evidence  was  properly 
excluded  by  the  court,  as  it  was  not  shown  that  the  gate  had  been  left  open 
continuously  for  any  sptxjiflo  length  of  time  Immediately  prior  to  the  acci- 
dent, and,  therefore,  there  was  nothing  to  put  the  municipality  upon  notice. 

We  think  that  the  gate  in  question  had  nothing  to  do  with  appellee's  in- 
jury; the  testimony  shows  that  he  slipped  upon  the  sidewalk,  and  losing  his 
equilibrium,  fell  over  the  gate  into  the  holw  Ix'yond;  the  gate  was  simply  too 
low  to  constitute  an  effective  biirrier  between  the  falling  man  and  the  alley- 
way.    It  was  the  duty  of  the  appellant  to  keep  its  sidewalk  reasonably  free 
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from  defects  endangering  the  traveling  public  while  using  It,  and  if  it 
failed  in  the  performance  of  this  duty,  it  is  responsible  for  the  damages 
caused  by  such  failure. 

The  question  as  to  whether  or  not  there  was  such  failure  upon  the  part  of 
the  municipality,  or  as  to  whether  or  not  the  appellee  was  guilty  of  contrib- 
utory negligence  in  the  premises,  were  peculiarly  within  the  province  of  the 
jury  to  determine,  and  as  these  questions  were  properly  submittecl  by  the 
court  to  the  jury  in  the  instructions  given,  the  judgment  is  afflrmetl. 


DIETKICH  T.  ROTHENBEliGEK,  iSfec. 

(Filed  June  17,  1903— Not  to  be  reported.) 

Bills  and  notes— Banks— Appellant  deposited  |300  with  G. ,  a  title  com- 
pany, for  which  it  delivered  to  him  a  certificate  of  deposit  by  which  it  agreed 
to  i»ay  him  twelve  months  after  date  said  sum,  with  interest,  on  return  of 
the  certificate  indorsed  by  appellant.  The  title  company  was  a  corporation 
not  authorized  to  do  a  banking  busineFS.  It  became  insolvent  and  appellant 
filed  this  suit  against  the  directors,  asking  a  personal  judgment  against 
them  on  the  grounds  that  the  corporation  had  exceeded  it«  authority  in 
doing  a  banking  business.  Held— That  appellant  can  not  recover  unless  the 
particular  transaction  had  with  him  was  one  beyond  the  corporate  powers. 
The  transaction  was  merely  a  loan  of  money  to  the  corporation,  which  it  was 
authorized  to  execute  its  note  for.  Although  transactions  with  others  may 
have  been  prohibited  by  the  charter,  appellant  can  not  recover  on  that 
ground. 

Wallace  &  Miller  for  appellant. 

W.  Pratt  Dale  for  appellees. 

Appeal  from  Jeflferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hobson. 

The  plaintiff,  William  Deitrich,  deposited  in  the  German -American  Title 
Co.  the  sum  of  $800,  for  which  it  delivered  to  him  the  following : 

«'No.  104.  CERTIFICATE  OF  DEPOSIT.  |300. 

"German- American  Title  Co. 

"Louisville,  Ky.,  December  9,  1895. 
"This  is  to  certify  that  William  Dietrich  has  now  to  his  credit  at  the  oflSoe 
of  this  company  the  sum  of  $300,  which  the  German -American  Title  Co. 
agrees  to  pay  to  stiid  William  Dietrich  in  twelve  months  after  this  date,  with 
interest  at  the  rate  of  6  i)er  cent,  from  diit«  until  paid  on  return  of  this  cer- 
tificate endorsed  by  William  Dietrich 

"Gl'8  F.  ROTHENBERGER,  Secretary, 
"A.  J.  SPECKERT,  President." 

The  German- American  Title  Co.  was  a  corponition  organized  under  chap- 
ter 56  of  the  General  Statutes  of  Kentucky,  and  was  not  authorized  to  do  a 
iMinking  business.  It  became  insolvent;  Dietrich  then  filed  this  suit  against 
the  directors  of  the  corporation,  charging  that  at  the  time  he  made  the  de- 
posit, and  hmg  prior  thereto,  it  was  eugnge<l  in  the  banking  business,   and 
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lirhile  so  engaged  received  his  dex)Osit,  with  the  knowledge  and  authority  of 
the  defendants  as  its  directors.  Personal  judgment  was  prayed  against 
them  on  the  ground  that  they  were  engaged  in  a  business  which  the  corpora* 
tion  was  not  authorized  to  follow.  The  court  sustained  a  demurrer  to  his 
petition,  and  he  appeals. 

It  is  immaterial  so  far  as  the  plaintiff  is  concerned,  what  business  the 
<5orporation  engaged  in  with  other  persons.  If  the  transaction  with  him 
was  within  its  corporate  powers,  the  directors  are  not  personally  liable  to 
him,  although  at  other  times  and  with  other  persons,  they  luay  have  done 
business  not  authorized  by  their  charter.  The  plaintiff's  cause  of  action 
rests  on  the  transaction  had  with  him.  The  fact  that  in  other  transactions 
other  persons  might  not  have  reason  to  complain  of  the  directors  for  exceed- 
ing the  powers  conferred  upon  them  by  law  would  subtract  nothing  from 
the  plaintiff's  right  to  complain,  if  in  the  transaction  with  him  the  legiti- 
mate powers  of  the  corporation  were  exceeded;  and  if  in  his  transaction 
these  powers  were  net  exceedeti,  he  can  not,  to  make  out  his  cause  of  action, 
«how  that  they  were  exceeded  in  other  transactions  with  other  persons.  The 
question  presented  then  simply  is  whether  the  transaction  with  the  plaintiff 
was  within  the  powers  of  the  corporation.  The  corporation  was  authorized 
to  borrow  money  and  give  notes  therefor,  or  other  evidences  of  indebtednesa. 
•Stripped  of  its  form,  the  transaction  with  the  plaintiff  was  in  effect  that  he 
lent  the  corporation  $300,  which  it  agreed  to  pay  him  in  twelve  months,  with 
Interest  at  the  rate  of  6  per  cent.  The  paper  not  only  contains  a  promise  to 
pay,  but  sets  out  fully  the  consideration ;  and  the  fact  that  it  is  called  a  cer- 
tificate of  deposit,  instead  of  a  promissory  note,  does  not  affect  its  legal 
•character.  In  the  American  &  English  Ency.  of  Law,  volume  5,  page  808,  It 
is  said:  "A  certificate  of  deposit  drawn  in  the  usual  form  seems  to  fulfill  in 
«Yery  particular  the  definition  of  a  promissory  note,  to  wit:  An  unoondi* 
tional  promise  in  writing  for  the  payment  of  a  certain  sum  of  money,  abso* 
Intely  and  at  all  events.  It  is,  therefore,  held  in  all  the  States  of  the  Union, 
«zoept  Pennsylvania,  that  the  instrument  is  in  substance  and  in  legal  effect 
«  promissory  note,  and  governed  in  most  respects  by  the  same  general  rules. '* 

In  Citizens  National  Bank  v.  Brown,  45  Ohio  St  ,  39,  where  a  similar 
paper  was  before  the  court,  it  was  said:  "The  certificate  was  in  effect  a 
promissory  note.  It  {wssessed  all  the  requisites  of  a  negotiable  promissory 
note,  and  as  such  was  governed  by  the  rules  and  principles  applicable  to 
that  class  of  paper.  In  Howe  v.  Hartness,  11  Ohio  St.,  449,  it  was  held  that 
«  oertificate  of  deposit  substantially  the  same  as  that  under  consideration 
was  a  negotiable  promissory  note.  And  in  Miller  v.  Austen,  15  Howard,  U. 
S.I  218,  where  the  amount  deposited  with  the  bank  was  payable  only  to  the 
order  of  the  depositor,  at  a  future  day  certain,  upon  the  return  of  the  oer» 
tiflcate  of  deposit,  it  was  recognized  as  the  esttiblished  doctrine  that  a  prom« 
ae  to  deliver,  or  to  be  accountable  for  so  much  money,  is  a  good  bill  or  note* 
ibaft  the  sum  named  in  the  certificate  issued  being  certain,  and  the  promise 
direct,  every  reason  existed  why  the  endorser  of  the  paper  should  be  held  re« 
sponsible  to  his  indorsee  that  could  prevail  in  cases  where  the  paper  en« 
dorsed  is  in  the  ordinary  form  of  a  promissory  note;  and  that  as  such  note 
tiie  State  courts  generally  had  treated  certificates  of  deposit  payable  to 
-order."    (Bank  of  Peru   v.    Farnsworth,   18  111.,  563;  Talledega  Insurance 
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Co.  V.  Woodward,  44  Ala.,  487;  Poorman  v.  Mills,  35  Gal.,  118;  Gregg  v^ 
Union  Gounty  National  Bank,  87  Ind.,  288;  Bean  v.  Briggs,  1  Iowa,  488 ; 
Hatch  V.  Dexter  First  National  Bank,  94  Me.,  348;  Tripp  v.  Gurtenius,  Se 
Mich.,  494;  Pardee  v.  Fish,  60  N.  Y.,  266;  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.,  377;  Klauber  v.  Biggerstaflf,  4  Wis.,  665,  and  cases 
cited. ) 

The  distinction  between  such  a  transaction  and  the  business  of  banking  is 
plain,  for  any  one  may  borrow  money,  and  may  put  in  such  form  as  he 
pleases  the  evidence  of  his  indebtedness.  An  express  company  is  not  a 
bank,  although  .it  draws  and  sells  bills  of  exchange.  (Wells  v-.  Northern 
Pacific  R.  R.  Co.,  S3  Fed.,  469.)  Nor  is  a  corporation  a  bank,  which 
borrows  money  for  its  own  use  on  bonds.  (Barry  v.  Merchants  Exchange 
Co.,  1  Sandf.  Gh.,  280.)  In  8  American  &  English  Ency.  of  Law.  791,  it  is 
said:  "The  distinction  between  a  bank  and  trust  company  is  well  defined. 
The  powers  of  the  trust  company  depend  upon  the  terms  of  its  charter,  of 
course,  but  they  are  not  banking  powers.  The  trust  company,  like  the  sav- 
ings bank,  pays  interest  upon  deposits;  but  its  deposits  are  strictly  loans 
not  subject  to  check.  It  may  not  issue  its  own  notes  for  circulation,  nor 
does  it  buy  or  sell  exchange  in  the  ordinary  course  of  its  dealings.  In 
directions  that  are  not  akin  to  banking,  its  powers  are  much  broader  and 
extend  outside  the  monetary  realm  into  real  estate  transactions,  trustee- 
■hips,  and  the  conduct  of  property  interests  of  all  kinds.  The  exercise  by  a- 
trust  company  of  some  of  the  functions  of  a  bank  does  not  make  the  com- 
pany a  banking  institution,  nor  lay  its  oflScers  liable  to  prosecutions  for  vlo- 
Uitlng  the  banking  laws." 

Banks  receive  deposits  subject  to  check;  they  are  public  agencies  created 
for  the  public  service,  and  are  required  to  serve  the  public.  The  money  in 
this  case  was  simply  lent  for  twelve  months.  It  was  not  subject  to  check. 
There  was  nothing  in  the  transaction  that  might  not  have  been  done,  and  is 
not  in  fact  done,  by  many  individuals  throughout  the  State.  It  was  not  the 
ezeroise  by  the  corporation  of  any  banking  privilege,  nor  beyond  the  powers 
of  the  corporation  under  its  charter.  Dietrich  stands  simply  as  a  creditor  of 
the  corporation,  who  lent  it  money,  and  has  no  other  claim  upon  the  direc- 
tors than  any  other  creditor  who  lent  it  money  or  bought  its  paper.  The 
action  is  not  based  on  the  idea  that  the  directors,  by  engaging  in  the  bank- 
ing business  outside  of  the  legitimate  powers  of  the  corporation,  wasted  or 
lost  the  corporate  assets.  If  they  had  done  this,  to  the  extent  that  assets  of 
the  corporation  were  thus  lost  by  them  they  would  be  liable  personally.  But 
it  is  not  alleged  that  any  of  the  asset's  of  the  corporation  were  lost  in  the 
banking  business.  The  sum  of  the  cause  of  action  stated  is  that  the  plain- 
tiflf  lent  the  corporation  $300,  and  that  it  was  then  engageii,  without  author- 
ity, in  the  banking  business.  If  for  this  the  directors  are  liable  personally 
to  him,  they  are  equally  liable  for  all  other  transiictions  of  the  corporation 
within  the  powers  conferred  on  it,  although  no  part  of  its  assets  were  lost 
by  the  directors  in  the  business  done  outside  of  its  corporate  powers  and  the 
creditors  were  in  nowi.se  prejudiced  thereby. 

Judgment  alflrmed. 

Whole  court  sitting,  except  Judge  Barker. 

Judges  O'Rear  and  Nunn  dissenting. 
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:board  of  trustees  of  public  library  v.  board  of  edu. 

CATION. 

(Filed  June  17,  1908— Not  to  be  reported.) 

Constitutional  law— School  fund— Under  section  3210,  Kentucky  Statutes, 
as  amended  by  act  of  March  12,  1808,  public  libraries  were  established  in 
cities  of  the  second  class,  and  it  was  provided  that  the  council  should  an- 
nually direct  to  be  paid  over  to  said  library  board  8  per  centum  of  the  net 
amount  of  taxes  levied  annually  for  school  purposes  and  one-half  of  the  net 
amount  of  all  fines  and  costs  collected  in  the  police  court.  A  public  library 
was  established  in  the  city  of  Covington,  and  this  court  decided  that  said 
act  was  in  violation  of  section  180  of  the  Constitution  as  a  diversion  of  the 
school  fund.  Before  this  decision  was  rendered  the  treasurer  had  paid  over 
to  the  library  board  for  the  year  HKX)  ^1,792.82,  and  for  the  year  1901  $1,734.98. 
This  agreed  action  was  instituted  by  the  schm)l  board  to  recover  the  amounts 
so  paid.  Held— That  the  treasurer  was  without  authority  to  make  the  pay- 
ment and  the  trustees  of  the  library  were  without  authority  to  receive  it. 
The  rule  in  this  State  is  that  where  money  is  paid  without  consideration 
under  a  clear  mistake  of  law  or  fact,  which  should  not  in  good  conscience 
be  retained,  it  may  be  recovered. 

H.  C.  Theissen  for  appellants. 

W.  A.  Byrne  for  appellee. 

Appeal  from  Kent^)n  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

By  section  8210,  Kentucky  Statutes,  provision  is  made  for  a  public  library 
in  cities  of  the  second  class,  and  by  the  act  of  March  13,  1898,  the  section 
was  amended,  and,  among  other  things,  the  following  provision  was  in- 
serted: *'In  aid  of  the  establishment  and  nmintenance  of  such  library  there 
is  hereby  appropriated,  and  the  general  council  shall  annually  direct  to  be 
paid  over  to  said  library  board,  3  per  centum  of  the  net  amount  of  taxes 
levied  annually  In  the  city  for  .school  purposes  and  one-half  of  the  net 
amount  of  all  fines  and  costs  collected  In  the  police  court. " 

In  Board  of  Educiition  of  the  City  of  Covington  v.  Board  of  Trust^?es  of 
Public  Library,  24  Ky.  Law  Rep.,  98,  this  provision  of  the  act  was  held  in 
violation  of  section  180  of  the  Constitution,  providing  that  no  tax  levied  and 
collected  for  one  purpose  shall  ever  be  devoted  to  another  purpose.  Con- 
cluding Its  opinion,  the  court  said:  "It  Is  not  a  case  of  using  a  part  of  the 
school  tax  for  what  is  undoubtedly  a  school  purpose  and  a  part  of  the  school 
system,  as  the  kindergarten  and  the  high  school,  but  the  appropriation  of 
a  part  of  the  tax  levied  and  collected  for  school  purposes  to  an  object  which, 
however  laudable  it  may  be,  is  not  of  the  school,  and  should  he  otherwise 
and  specifically  provided  for. ' ' 

Before  that  decision  was  rendered  the  city  treasurer  had  paid  over  to  the 
trustees  of  the  library,  out  of  the  taxes  levied  for  school  purposes  for  the 
year  1900,  11,793.82,  and  out  of  the  taxes  levied  for  the  year  1901  $1,734.98. 
Thereupon  an  agreed  case  was  filed  by  the  board  of  education  against  the 
board  of  trustees  of  the  public  library  to  determine  whether  the  amount  so 
paid  should  be  repaid.  The  circuit  court  entered  judgment  In  favor  of  the 
board  of  education,  and  the  trustees  of  the  library  have  appealed.  It  is 
ar^ed  for  the  appellant  that  the  money  was  paid  voluntarily,  under  a  clear 
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provision  of  the  statute,  and  having  been  used  by  the  trustees  of  the  libraiy^. 
they  should  not  now  be  forced  to  pay  back  that  which  was  received  In  good 
faith  after  expenditures  have  been  made  by  them  upon  the  faith  of  the  pay- 
ment. 

The  rule  in  this  State  is  that  where  money  is  paid  without  consideration 
under  a  clear  mistake  of  law  or  fact,  which  should  not  in  good  conscienoB 
be  retained,  it  may  be  recovered.  (McMurtry  v.  Kentucky  Central  R.  R, 
Co.,  84  Ky.,  462;  Bruner  v.  Stanton,  109  Ky.,  459,  and  cases  cited. )  The  act 
under  which  the  money  was  paid  being  unconstitutional,  was  void.  The- 
legal  status  of  the  parties  is  the  same  as  if  the  act  had  not  been  passed,  for, 
00  far  as  It  authorized  a  diversion  of  the  taxes  levied  for  school  parposes  to 
another  purpose,  it  was  a  nullity.  The  situation,  therefore,  is  that  moneys 
collected  for  school  purposes  has  been  paid  out  of  the  public  treasury  with- 
out warrant  of  law  and  in  violation  of  the  provision  of  the  Constitution.. 
The  treasurer  was  without  authority  to  make  the  payment.  The  trustees  oT 
the  library  were  without  authority  to  receive  it.  While  they  acted  in  goo^ 
faith,  their  legal  situation  is  simply  that  they  have  in  possession  moneys 
levied  for  school  purposes  which  can  not  be  legally  used  for  any  other  pur- 
pose. If  they  are  allowed  to  keep  the  money,  proper  eflFect  will  not  be  given, 
to  the  provision  of  the  Constitution.  The  rule  is  fundamental  that  he  wh<^ 
obtains  public  funds  without  right  must  return  them. 

Judgment  affirmed. 
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(Filed  June  17,  1008. ) 

Railroads— Removal  of  actions  by  foreign  corporations — This  court  here- 
tofore decided  that  the  appellee,  the  Chesapeake  &  Ohio  Ry.  Co. ,  a  oorpora-- 
tion  organized  under  the  laws  of  Virginia,  had,  by  complying  w^ith  sectlon- 
841,  Kentucky  Statutes,  became  a  citizen  of  this  State,  and  was  not,  therefore^ 
entitled  to  remove  this  action  to  the  Federal  court  under  section  2,  article  8,, 
Constitution  of  the  United  States.  The  Supreme  Court  of  the  United  Statea 
having  adjudged  the  precise  question  involved  herein  adversely  to  the  hold- 
ing of  this  court,  a  rehearing  is  granted  and  the  former  opinion  withdrawn, 
and  the  right  of  removal  recognized  in  conformity  to  the  rule  laid  down  by" 
the  Supreme  Court.  Appellant  insists  that  having  amended  his  petition  mak- 
ing the  engineer,  fireman  and  conductor  joint  defendants,  that  the  right  of 
removal  does  not  exist.  Held— That  when  the  rule  of  construing  pleadlnga. 
most  strongly  against  the  pleader  is  applied  to  the  petition  and  amended 
petition,  no  cause  of  action  is  stated  against  the  engineer,  fireman  and  con- 
ductor. If  the  plaintiff  desires  to  join  as  defendants  persons  who  are  claimed, 
to  be  jointly  liable  for  the  tort  with  the  rtiilroad  company,  which  is  a  for- 
eign corporation,  and  thus  prevent  a  removal  of  the  case  to  the  Federal  court,, 
a  cause  of  action  must  he  stated  against  the  parties  so  joined. 

A.  £.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  to  recover  damages  for  the  loss  of  the  life  of  the  inte8tat»> 
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by  the  alleged  negligence  of  the  Chesapeake  &  Ohio  Ry.  Co.  It  presented 
its  petition  and  asked  for  the  removal  of  the  case  to  the  Federal  court,  and 
the  motion  was  sustained.  Owing  to  our  duplex  system  of  government 
perplexing  and  delictite  questions  as  to  the  respective  jurisdictions  of  the 
Federal  and  State  courts  arise,  and  the  judiciary  should  meet  and  dispose 
of  them  with  fairness  and  in  the  orderly  manner  which  should  characterize 
the  proceedings  of  courts  of  justice.  It  will  not  be  our  purpose  to  discuss 
the  questions  considered  by  the  Supreme  Court  of  the  United  States,  but  to 
state  its  conclusions  and  follow  them,  as  that  court  has  jurisdiction  to  ad- 
judicate the  question  Involved.  Section  1,  article  3  of  the  Constitution  of 
the  United  States  provides  that  *' the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish. ' ' 

Section  2  of  the  same  article  provides  that  "the  judicial  iK)wer  shall  ex- 
tend to  all  cases  in  law  and  equity  arising  under  this  Constitution ;  *  *  * 
to  controversies    ♦    *    *    between  citizens  of  diflPerent  States. ' »    *    *    * 

When  a  c«se  decided  by  a  supreme  court  of  a  StAte  involves  the  question 
of  diverse  citizenship,  the  Supreme  Court  of  the  United  States  has  held  in 
many  cases  that  it  will  review  the  judgments  of  those  courts  on  the  ques- 
tion. That  court  having  adjudged  the  precise  question  here  involved,  and 
adversely  to  the  view  of  this  court  expressed  in  the  former  opinion  delivered 
herein,  we  feel  that  the  petition  for  a  rehearing  should  be  granted  and  the 
opinion  withdrawn,  which  is  done.  The  appellant  is  a  citizen  of  Kentucky. 
It  is  substantially  averred  in  the  i)etition  that  the  Chesapeake  &  Ohio  Ry. 
Co.  is  a  corporation  organized  under  the  laws  of  Virginia  and  become  a  cor- 
poration, citizen  and  resident  of  this  State  by  filing  in  the  oflSce  of  the  sec- 
retary of  state  and  in  the  office  of  the  railroad  commission,  pursuant  to  sec- 
tion 211  of  the  Constitution,  and  section  841  of  Kentucky  Statutes,  copies 
of  its  articles  of  incorporation. 

The  Chesapeake  &  Ohio  By.  Co.  is  a  Virginia  corporation.  It  complied 
with  section  841,  Kentucky  Statutes,  which  reads  as  follows:  **No  company, 
association  or  corporation  created  by,  or  organized  under,  the  laws  or  author- 
ity by  any  State  or  country  other  than  this  State,  shall  possess,  control, 
maintain  or  operate  any  railway,  or  part,  thereof,  in  this  State  until,  by 
incorporation  under  the  laws  of  this  State,  the  same  shall  have  become  a  cor- 
poration, citizen  and  resident  of  this  State.  Any  such  company,  association 
or  corporation  may,  for  the  purpose  of  possessing,  controlling,  maintaining 
or  operating  a  railway,  or  part  thereof.  In  this  State,  become  a  corporation , 
citizen  and  resident  of  this  State  by  being  incorporated  in  the  manner  fol- 
lowing, namely :  By  filing  in  the  oflice  of  the  secretary  of  state,  and  in  the 
office  of  the  railroad  commission,  a  copy  of  the  charter  or  articles  of  incor- 
poration of  such  company,  association  or  corporation,  authenticated  by  its 
seal  and  by  the  attestation  of  its  president  and  secretary,  and  thereupon,  and 
l>y  virtue  thereof,  such  company,  association  or  corporation  shall  at  once 
become  and  be  a  corporation,  citizen  and  resident  of  this  State.  The  sec- 
retary of  state  shall  issue  to  such  corporation  a  certiflcAte  of  such  incorpo- 
ration." 

This  section  of  the  statute  was  l>ased  upon  section  211  of  the  Constitution 
of  the  State,  which  reads  as  follows:   *'No  railroad  corporation  organized 
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under  the  laws  of  any  other  Stat«,  or  of  the  United  States,  and  doing  busi- 
ness, or  proposing  to  do  business,  in  this  State,  shall  l)e  entitled  to  the  ben- 
efit of  the  right  of  eminent  domain,  or  have  power  to  acquire  the  right  of  way 
or  real  estate  for  depot  or  other  uses,  until  it  shall  have  become  a  body- cor- 
porate pursuant  to,  and  in  accordance  with,  the  laws  of  this  Commonwealth.  " 

When  the  Chesapeake  &  Ohio  Ry.  Co.  complied  with  the  terms  of  this  sec- 
tion of  the  statut*^  it  at  once  became  "a  corporation,  citizen  and  resident  of 
this  State."  for  it  is  therein  so  provided.  But  the  question  then  arises, 
whether  it  remained  a  citizen  of  the  State  where  it  was  organized  in  the 
metining  of  section  2,  article  3  of  the  Constitution  of  the  United  States? 

In  Ban  Is  V.  Deveaux,  5  Cranch,  80,  Chief  Justice  Marshall  said:  **That 
invisible,  intangible  and  artificial  being,  that  mere  legal  entity,  a  corporation 
aggregate,  is  certainly  not  a  citizen,  and  consequently  can  not  sue  or  be  sued 
in  the  courts  of  the  United  States  unless  the  rights  of  "members  in  this 
resi)ect  can  be  exercised  in  their  corporate  capacity." 

In  Covington  Drawbridge  Co.  v.  Shepherd,  2()  Howard,  227,  it  was  said: 
*'No  one,  we  presume,  ever  supposed  that  the  artificial  being,  created  by  an 
act  of  incorporation,  could  be  a  citizen  of  a  State  in  the  sense  in  which  that 
word  is  used  in  the  Con.stitution  of  the  United  States." 

In  Muller  v.  Dows,  94  U.  S.,  444,  the  court  said:  "A  coriKiration  itself  can 
be  a  citizen  of  no  State  in  the  sense  in  which  the  word  'citizen'  is  used  in 
the  Constitution  of  the  United  States.  A  suit  may  be  brought  in  the  Fed- 
eral courts  by  or  against  a  corporation,  but  in  such  a  case  it  is  regarded  as 
a  suit  brought  by  or  against  the  stocliholders  of  the  corporation,  and  for  the 
purpose  of  jurisdiction  it  is  conclusively  pr(»snmed  that  all  the  stockliolders 
are  citizens  of  the  State  which  by  its  laws  creat*»d  the  corporation." 

At  first  the  Supreme  Court  held  that  in  order  to  give  Federal  courts  juris- 
diction of  an  action  by  or  against  corporations,  it  was  necessary  to  aver  citi- 
zenship of  the  incorporators.  Subsequently  it  held  that  the  individuals  com- 
posing a  corporation  were  conclusively  presumed  to  be  citizens  of  the  State 
creating  the  corporation.  There  is  no  averment  in  the  petition  that  the  in- 
dividuals composing  the  Chesapeake  &  Ohio  Ky.  Co.  were  associated  together 
for  the  purpose  of  organizing  a  corporation  of  the  same  name  in  this  Stfite. 
The  corporation  which  they  organ ize<l  in  another  State  is,  by  an  act  of  the 
general  assembly,  declared  to  be  a  citizen  and  corptiration  of  Kentucky  by- 
reason  of  its  compliance  with  certain  constitutional  and  statutory  regula- 
tions. 

In  St.  Louis  Ry.  Co.  v.  James,  161  U.  S.,  545,  it  appeared  that  the  St. 
Louis  R.  R.  Co.  had  lieen  incorporated  by  the  State  of  Missouri,  and  had 
subsequently  filed  its  articles  of  incorporation  with  the  secretary  of  state 
of  the  State  of  Arkansas,  under  a  statute  like  the  one  under  consideration. 
A  citizen  of  Missouri  sued  it  in  Arkansas,  alleging  it  was  a  citizen  of  Ar- 
kansas. The  court  held  that  it  was  not  a  citizen  of  Arkansas,  and  was 
entitled  to  have  its  case  removed  to  the  Federal  court.  The  precise  question 
involved  in  this  case  was  decided  in  Walters  v.  Chiwigo  Ry.  Co.,  186  U.  S., 
479,  the  court  holding  that  the  case  should  be  I'emoved  to  the  Federal  court, 
and  as  authority  for  the  decision  cited  St.  Louis  R.  R.  Co.  v.  James;  Louis- 
ville R.  R.  Co.  V.  Louisville  Trust  Co.,  174  U.  S..  563.  On  November  3,  1892, 
the   same  court,    in    Calvert,    Adm'r.   v.     Southern    Ry.    Co.,   decided  the 
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-«ame  question  here  involved  and  in  the  Walters'  case,  and  ruled  the  same 
way  It  did  in  the  latter  case.  The  Southern  By.  Co.  v.  Allison,  decided 
May  18,  1903,  by  the  Supreme  Court,  involved  precisely  the  same  question 
we  have  under  consideration.  The  Southern  Railway  Co. ,  a  Virginia  cor- 
poration accept-ed  the  provisions  of  the  sttitute  of  North  Carolina,  which  is 
similar  to  our  statute.  The  question  was,  whether  it  was,  by  virtue  thereof, 
a  citizen  of  North  Carolina,  and  thereby  lost  its  citizenship  of  Virginia  in 
the  meaning  of  the  Federal  Constitution,  and  the  court  held  that  it  had  not, 
and  that  it  was  entitled  to  have  the  action  removed  to  the  Federal  court. 
In  that  case  the  court  reviewed  the  cases  to  which  attention  has  ])een  called. 
And  held  them  to  be  authority  for  its  conclusion.  The  court  also  said  it  had 
^'read  with  respectful  consideration"  the  case  of  Debnam  v.  Southern  Bell 
Telephone  Co.,  126  N.  C,  831,  in  which  the  supreme  court  of  that  State 
reached  the  same  conclusion  that  this  court  reached  in  the  opinion  which 
has  been  withdrawn,  but  said  it  could  not  concur  therewith.  The  Debnam 
cast*  was  c\U*i\  in  the  withdrawn  opinion  as  authority  therefor. 

After  the  petition  for  removal  had  been  filed  the  apellant  tendered  an 
Ainendetl  petition  making  the  Maysville  &  Big  Sandy  Ry.  Co.,  a  domestic 
corporation  and  appellees'  lessor,  a  defendant.  It  came  too  late  to  pre- 
vent a  removal  of  the  case,  therefore,  it  was  not  withhi  the  rule  of  the  Mc- 
Cal>e  case,  23  Ky.  Law  Rep.,  2328;  Parson  v.  Illinois  Central  Ry.  Co.,  118 
Fed.  R.,  342. 

Before  the  pi^tition  for  removal  was  filed  the  plaintitT  filed  an  amended 
petition,  making  Bracken,  Lewis  and  Inskip  defendants,  who  were  the  con- 
ductor, engineer  and  fireman,  respectively,  and  who  are  alleged  to  have  ])een 
in  charge  of  the  train  when   the  accident  happened.     A  nccveryis  sought 
ai^aint  them  as  well  as  the  Chesfipeake  &  Ohio  Ry.  Co.     It  is  alleged  that 
the  intestate  was  run  over  and  killed  "at  or  near"  a  private  crossing  over  the 
railroad  track  between  her  house  and  garden;  that  it  was  "not  far"  from 
public  crossings  to  the  east  and  west  of  her.     The  alleged  negligent  acts  are 
that  the  train  ran  over  the  crossing  at  the  rate  of  fifty  miles  per  hour,  which 
Tivas  a  dangerous  speed;  that  they  failed  to  keep  a  lookout  for  travelers  upon 
or  at  the  crossing;  that  they  failed  to  give  signals  of  theaproach  of  the  train 
■fco  the  crossings.     These  are  the  acts  of  negligence  averred   in   the   petition. 
The  averment  that  she  was  killed  "at  or  near"  the  private'  crossing  should 
be  construed  that  she  was  killed  at  a  place  on  the  track  other  than  the  cross- 
ing, because  pleadings  are  to  be  construed  most  strongly  against  the  pleader. 
A  failure  to  slacken  the  speed  of  the  tniin  or  to  give  signals  at  the  approach 
to  private  crossings   is  not  negligence.     (Louisville  &  Na.shville  R.    R.    Co. 
-r.  Survant,  19  Ky.  Law  Rep.,  167«;  Johnson  v.   Louisville  &  Nashville  R. 
JR.  Co.,  91  Ky.,  651.)   It  is  only  where  the  crossing  is  a  public  one  that  reck- 
less speed  or  the  failure  Uy  give  signals  amounts  to  negligence  of  the  railroad 
€M)mpany.     (Louisville  &  Nashville  R.  R.  Co.  v.  Survant,  98  Ky.,  197.) 

In  Louisville  &  Nashville  R.  R.  Cp.  v.  Bodine,  23  Ky.  Law  Rep.,  147,  it  ap- 
peared that  the  party  had  been  injured  at  a  private  crossing,  and  in  consid- 
ering the  question  of  negligence  the  court  said:  "In  this  case,  in  view  of  the 
dangerous  character  of  the  crossing;  its  long  use,  not  only  by  Bodine,  but 
toy  the  public;  the  fact  that  signals  were  accustomed  to  be  given  by  the 
trains  as  they  approached  it,  the  speed  of  this  train,  and  the  fact  that  It  was 
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a  special,  Imposed  upon  the  appellant  the  obligation  to  give  such  warning  of 
its  approach  to  this  crossing  as  exigencies  of  the  situation  demanded  for  the 
protection  of  human  life.  And  as  no  warning  at  all  was  given,  we  think, 
the  jury  were  warrant-ed  in  concluding  that  proper  precaution  was  not  exer- 
cised by  appellant,  and  that  by  retison  of  this  the  accident  occurred  *' 

The  rule  there  stated  does  not  change  the  general  rule  announced  in  John- 
son V.  Louisville  &  Nashville. R.  R.  Co.,  but  simply  recognizes  an  exception^ 
to  it.  The  facts  averred  do  not  bring  the  case  within  the  rule  of  Louisville- 
A  Nashville  R.  R.  Co.  v.  Bodine.  Neither  do  they  bring  it  within  the  rule- 
of  the  Cahill  case,  93  Ky.,  345,  if  for  no  other  reason,  there  is  no  averment 
that  the  signals  us\ially  given  on  the  approach  of  trains  to  the  public  cross- 
ings referred  to  could  have  been  heard  at  the  private  crossing.  The  distance- 
between  the  public  and  private  crossings  not  being  given,  so  the  court 
could  infer  that  a  signal  given  at  the  public  crossing  could  have  been  heard 
at  the  private  crossing.  The  averment  that  the  public  crossings  were  near 
the  private  one  is  not  suillcieut,  Ixsoause  what  in  the  estimate  of  the  pleader 
was  near,  might  be  too  far  for  the  signal  to  be  heard  at  the  private  crossing. 

From  the  averments  the  court  concludes  that  the  intestate  had  the  right 
to  use  the  private  crossing.  But  under  the  rule  that  a  pleading  must  be  con- 
strued most  strongly  against  the  pleader,  the  averment  that  she  was  killed 
*'atornear'*  the  crossing  is  equivalent  to  the  averment  that  she  was  not 
killed  on  it,  but  near  the  crossing,  hence  she  was  a  trespasser.  This  being 
true,  under  the  well-settled  rule  of  tbis  court  those  in  charge  of  the  train 
owed  her  no  duty,  except  to  use  reasonable  care  to  sav6  her  after  discovering 
her  peril.  *As  she  was  not  on  a  crossing  when  killed,  it  can  not  be  claimed 
that  as  to  the  intestate,  it  was  negligence  to  fail  to  give  signals  on  the  ap- 
porach  to  either  the  private  or  public  crossing. 

In  Shackelford's  Adm'r  V.  Louisville  &  Nashvile  R.  R.  Co.,  84  Ky.,  43,. 
the  court  said:  * 'Railroad  trains  must  give  the  customary  signals  at  public 
places  or  public  crossings.  The  failure  to  do  so  is  negligence,  but  this  i» 
required  for  the  safety  of  passengers,  trainmen  and  the  public  using,  and 
who  have  the  right  to  use,  the  track  at  such  public  ways,  and  ^not  for  the- 
purpose  of  protecting  those  who,  as  trespassers,  may  be  crossing  or  using  the 
track  elsewhere.  The  instances  are  numberless  upon  every  railroad  of  per- 
sons living  along  it,  and  having  to  and  being  in  the  habit  of  crossing  the- 
track  to  pass  from  the  dwelling  to  the  outbuildings  or  vice  versa,  and  to  re- 
quire the  companies  in  all  such  cases  to  signal  the  approach  of  their  trains, 
and  to  presume  and  g\iard  against  the  presence  of  persons  upon  the  track, 
would  not  only  he  unreasonable,  but  detrimental  to  public  travel." 

If  the  plaintiff  desires  to  join  as  defendants  persons  who  are  claimed  to  be- 
jointly  liable  for  the  tort  with  the  railroad  company,  which  is  a  foreign  cor- 
poration, and  thus  prevent  a  removal  of  the  case  to  the  Federal  court,  a  cause- 
of  action  must  be  stated  against  the  parties  so  joined.  Our  conclusion  is  that 
the  amended  petition  did  not  sttite  a  cause  of  action  against  Bracken,  Lewis 
and  Inskip. 

The  judgment  is  affinned. 

Whole  court  sitting. 

Judge  Xiinn  dlsst^nts  from  so  much  of  the  opinion  as  recognizes  that  a  for- 
eign oorpomtion  is  entitled  to  have  its  crise  removed  to  the  Federal  courts 
after  complying  with  section  841  of  the  Kentucky  Statutes. 


CITY  OF  MADISQNVILLE  V.  PEMBEBTON'S  ADM'B.        347 

CITY  OF  MADISON VILLE  v.  PEMBERTON'S  ADM'R. 
(Filed  June  17,  1903— Not  .to  be  reported. ) 

1.  Municipal  government— Negligence — Appellee  brought  this  action  for 
damages  against  appellant,  alleging  that  appellant  suffered  an  excavation  to 
remain  in  a  sidewalk  into  which  his  intestate  fell,  inflicting  injuries  from 
which  he  died.  A  trial  resulted  in  a  verdict  for  $8,000  damages.  The  answer 
put  In  issue  the  facts  as  to  whether  the  street  was  a  highway  of  the  city ;  the 
negligence  of  the  city  in  regard  to  the  defect  in  the  paving;  that  the  injury 
complained  of  caused  the  death  of  decedent,  and  charged  affirmatively  that 
the  accident  was  caused  by  the  contributory  negligence  of  the  decedent.  The- 
evidence  clearly  established  that  the  street  was  one  of  the  highways  of  the 
city,  which  required  the  city  to  keep  the  sidewalk  free  from  dangerous  obstruc  - 
tions  or  excavations.  It  is  not  necessary  to  charge  the  corporation  with  neg« 
ligence;  that  it  should  have  actual  knowledge  of  the  defect  causing  the- 
injury.  If  the  defect  in  the  highway  has  existed  for  such  a  length  of  time, 
as  by  the  exercise  of  proper  care  and  diligence  the  munlciimlity  ought  to 
have  obtained  knowledge  of  it,  notice  will  be  presumed.  The  question  of 
whether  or  not  the  obstruction  or  defect  has  remained  in  the  highway  suffi- 
cient time  to  place  the  municipality  upon  notice  is  a  question  of  fact  for  the- 
jury  to  determine.  The  evidence  showed  that  appellee's  decedent,  in  a  gen-- 
eral  way,  knew  of  the  existence  of  the  hole  into  which  he  fell,  but  this  gen  - 
eral  knowledge  of  itself  did  not  make  him  guilty  of  contributory  negligence 
in  using  the  sidewalk.  It  can  not  be  said  as  a  matter  of  law  that  he  waft 
guilty  of  contributory  negligence  by  forgetting  for  the  time  the  existence  of 
the  defect.  The  question  of  whether  or  not  the  use  of  the  sidewalk  by  the 
decedent  was  or  not  contributory  negligence,  under  the  circumstances,  was. 
peculiarly  within  the  province  of  the  jury  to  determine,  as  was  likewise  the- 
question  of  whether  or  not  his  death  resulted  from  the  injury  complained  of. 
These  questions  were  presented  to  the  jury  under  proper  instructions,  and 
their  verdict  will  not  be  disturbed. 

8.  Pleading— The  filing  of  the  amended  reply  will  not  be  questioned  on 
this  appeal,  as  the  filing  of  amended  pleadings  rests  in  the  sound  discretion 
of  the  lower  court. 

Jerrold  A.  Jonson,  Polk  LafFoon,  J.  Fletcher  Dempsey,  E.  D.  Morrow  and. 
Wm.  Worthington  for  apellant. 

Gordon  &  Gordon  &  Cox  and  J.  F.  Gordon  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  12th  day  of  February,  1900,  H.  R.  Pemljerton,  while  walking  along 
the  sidewalk  of  Lawrence  street  in  Madisonville,  Ky.\  stepped  into  a  hole  and 
was  thrown  down,  his  side  striking  the  edge  of  the  curbing.  Inflicting  an 
injury,  from  the  effects  of  which,  it  is  claimed,  he  died  in  the  following 
August.  W.  J.  Cox  having  been  appointed  administrator  of  his  estate,  insti- 
tuted this  action  in  the  Hopkins  Circuit  Court  to  recover  of  the  city  of  Mad- 
isonville damages  for  the  injury  inflicted  upon  his  decedent. 

It  is  alleged  in  the  petition  that  Lawrence  street  is  one  of  the  public  high- 
ways of  the  city  of  Madisonville;  that  the  defect  in  the  sidewalk,  by  means 
of  which  Pemberton  was  injured,  was  known  to  appellant,  or  could  have- 
been  known  to  it  by  the  exercise  of  ordinary  diligence,  it  having  existed  a 
sufficient  length  of  time  to  put  the  municipality  on  notice.     The  answer  put. 
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in  issue  the  facts  as  to  whether  or  not  Lawrence  street  was  a  highway  of  the 
city ;  the  negligence  of  the  municipality  in  reganl  to  the  defect  in  the  pav- 
ing; that  the  injury  complained  of  caused  the  death  of  appellee's  decedent, 
and  charged  affirmatively  that  the  accident  was  caused  by  the  contributory 
npgligence  of  appellee's  decedent.  The  reply,  as  amended,  controverted  the 
affirmative  allegations  of  the  answer,  and  thus  the  issues  were  made  up.  The 
material  facts,  as  shown  by  the  evidence,  are  as  follows: 

On  the  evening  of  the  12th  of  February,  1900,  at  the  hour  of  half-past  seven 
o'clock,  appellee's  decedent,  in  company  with  his  son,  was  walking  along  the 
sidewalk  on  Lawrence  street,  when  he  stepped  into  a  hole  about  a  foot  and  a 
half  long,  and  from  fifteen  to  eighteen  inches  in  depth,  which  threw  him 
down,  striking  his  side  against  the  edge  of  the  curbing.  He  was  extricated 
and  helped  to  his  feet  ])y  his  son  and  went  on  his  journey,  evidently  think- 
ing that  he  was  not  .«?*»riously  injured,  although  he  complained  at  the  time  of 
being  hurt.  On  the  following  morning  a  considerable  swelling  or  knot  «ip- 
penred  on  his  side  where  the  injury  was  inflicted,  and  he  seems  never  to  have 
been  able  to  work  at  his  business,  except  in  a  most  desultory  manner,  up  to 
his  death. 

The  sidewalk,  in  which  the  defect  causing  the  injury  existed,  was  not  made 
by  the  city,  but  the  carriage  way  of  Lawrence  stn»et  ha<l  been  graded  under 
an  order  of  the  municipality,  and  the  curbing  placed  along  its  edge,  thus 
separating  the  street  propter  from  the  sidewalk.  The  walkway  was  then  made 
by  the  citizens  filling  in  between  tlie  property  line  and  the  curbing  with  cin- 
ders or  ashes.  The  hole,  by  means  of  which  the  decedent  was  injured,  seems 
to  have  been  caused  by  the  cinders  being  washed  out  under  the  curbing  into 
the  stTc^et,  owing,  it  is  claimed,  to  the  wrongful  or  negligent  act  of  one  of  the 
city's  employes,  who,  while  engaged  in  some  work  for  the  city  in  the  street, 
had  undermined  the  curbing,  thus  taking  away  the  support  of  the  cinders 
which  constituted  the  walkway,  and,  f^s  a  result  of  hard  rdin,  the  cinders 
had  l)een  washed  under  the  curbing  and  out  into  the  street,  thus  creating  the 
hole,  by  me<ins  of  which  decedent  was  injured. 

Upon  a  trial  of  the  wise,  the  jury  returned  a  verdict  In  favor  of  appellee, 
awarding  danuiges  against  the  city  in  the  sum  of  |3,000.  The  motion  for  a 
new  trial  having  been  overruled,  the  appellant  has  brought  the  case  here  for 
review.  The  evidence  clearly  established  that  Lawrence  street  was  one  of 
the  highways  of  the  city  of  Madlsonville,  and  while  it  had  not,  by  official 
action,  improved  the  sidewalk,  it  had  graded  the  street,  put  in  the  curbing 
between  the  highway  and  the  carriage  way,  and  permitted  the  citizens  to 
make  a  sidewalk  of  cinders,  which  was  constantly  used  by  them,  and  this, 
in  our  opinion,  is  a  sufficient  opening,  or  taking  charge  of,  the  highway  in 
question  to  retjulre  the  city  to  keep  the  sidewalk  free  from  dangerous  obstruc- 
tions or  excavations. 

The  case  of  City  of  LouLsvUle  v.  Brewer's  Adm'r,  24  Ky.  Law  Rep.,  1671, 
involve<l  a  question  similar  In  principle  to  that  at  Iwir.  Rawl I ngs  street  had 
been  taken  into  the  city  of  Louisville  by  a  change  of  the  boundary  line  of 
the  municipality,  under  proceedings  authorized  by  law.  Prior  to  the  annexa- 
tion of  the  boundary  in  question  Riiwlings  street  was  a  county  road.  A  num- 
ber of  houses  had  been  l)ullt  along  and  fronting  this  highway,  and  a  cinder 
path  had  been  placed  along  the  edge  of  the  road  for  the  use  of  pedestrians. 
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ftDd  three  or  four  posts,  one  of  which  was  the  cause  of  the  accident  com- 
plained of,  had  been  erected  along  the  outside  edge  of  the  cinder  path  for 
the  purpose  of  preventing  wagons  or  other  vehicles  from  l)elng  driven  on  or 
over  it.  The  path  was  about  four  or  five  feet  wide,  and  the  post  which  occa- 
sioned the  injury  stood  nearly  in  the  middle  of  It,  about  one  and  a  half  feet 
further  than  the  others;  it  was  alwut  two  and  a  half  feet  high,  and  six  or 
eight  inches  square,  and  the  top  had  been  split  to  a  sharp  point.  After  this 
portion  of  the  county  road  was  taken  into  the  city  by  annexation  it  was  con  - 
tinned,  and  used  as  a  public  thoroughfare,  and  property  fronting  thereon 
assessed  for  taxation  by  the  municiality.  The  plaintiff,  in  the  case  cited, 
while  walking  along  the  cinder  path  at  night,  stumbled  over  the  post  in  the 
path,  inflicting  wounds  of  which  he  died  the  next  day.  In  that  case,  as  in 
this,  it  was  Insisted  that  in  order  to  authorize  a  recovery  it  was  necessary  for 
the  plaintiff  to  establish  the  fact  that  the  street  in  question  had  been  formally 
accepted  and  improved  by  the  city.  This  court,  in  their  opinion,  reviewing 
the  authorities  at  length,  held  that,  under  the  facts  as  stated,  the  corpora- 
tion was  liable;  that  it  was  its  duty  to  keep  the  cinder  path  reasonably  free 
from  obtnictions  endangering  the  safety  of  pedestrians  while  using  it. 

Undoubtedly  the  general  rule  is  that  a  municipality,  charged  with  the 
duty  of  maintaining  highways,  must  keep  its  streets  and  sidewalks  in  a  reas- 
onably safe  condition  for  the  use  of  the  traveling  public.  Nor  is  it  necessary 
to  charge  the  corporation  with  negligence,  that  it  should  have  actual  knowl- 
edge of  the  defect  causing  the  injury ;  if  the  defect  in  the  highway  has  existed 
for  such  a  length  of  time  as,  by  the  exercise  of  proper  care  and  diligence,  the 
municipality  ought  to  have  obtained  knowledge  of  it,  notice  will  be  pre- 
sumed. The  question  of  whether  or  not  the  obstruction  or  defect  has  re- 
mained in  the  highway  sufficient  time  to  place  the  municipality  upon  notice 
is  a  question  of  fact  for  the  jury  to  determine.  In  the  present  instance  the 
hole  in  the  sidewalk  had  remained  there  for  several  months,  having  been 
caused,  as  before  said,  by  the  negligent  act  of  one  of  the  city's  tigents  in. 
undermining  the  curbing,  thus  permitting  the  hole  to  wash  in  the  sidewalk. 

The  evidence  showed  that  appellee's  decedent,  in  a  general  way,  knew  of 
the  existence  of  the  hole  into  which  he  fell,  but  we  do  not  think  that  this, 
general  knowledge,  of  itself,  made  him  guilty  of  contributory  negligence  in 
using  the  sidewalk.  This  question  also  arose  in  the  case  above  cited,  and 
it  was  held,  on  authority  of  the  case  of  City  of  Maysville  v.  Guilfoyle,  23  Ky. 
Law  Bep.,  48,  that  although  the  decedent  knew  of  the  existence  of  the 
obstruction  which  caused  his  death,  yet  inasmuch  as  he  seemed  momentarily 
to  have  forgotten  it,  the  question  as  to  whether  or  not  he  was  guilty  of  con- 
tributory negligence  was  for  the  jury  to  determine.     In   the  case  of  city  of 

Maysville  V.  Guilfoyle  the  plaintiff  knew  of  the  existence  of  the  defect 
which  caused  the  injury.  The  court  held:  "It  can  not  fairly  be  paid,  as  a 
matter  of  law,  that  apx)ellee  was  guilty  of  contributory  negligence  by  forget- 
ting tor  the  time  the  existence  of  the  defect. "  In  the  Modern  Law  of  Munic- 
ipal Corporations,  section  J 2^2,  it  is  said :  "The  fact  that  plaintiff  hud  knowl- 
edge of  the  dangerous  condition  of  a  street  will  not  prevent  his  rtcovery  if 
be  used  reasonable  diligence  to  prevent  injury,  hence  traveling  on  a  side- 
walk known  to  be  out  of  repair  is  not  negligence  of  itself.  It  may  be  evi- 
dence of  negligence  to  use  a  street  in  a  dangerous  condition,  but  it  is  not 
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negligence  as  n  matter  of  law.  The  use  of  a  street  with  knowledge  of  its 
unsafe  condition  is  not  contributory  negligence  where  care  is  used  propor- 
tionate to  the  known  danger." 

Again,  in  section  1294,  it  is  said:  "Although  a  person  is  thoroughly  famil- 
iar with  the  dangerous  condition  of  a  sidewalk  by  reason  of  its  fiequent  use, 
yet,  if  thorough  forgetful ness,  he  walks  into  a  hole  in  such  walk,  and  is 
thereby  injured,  it  is  not  contributory  negligence.** 

The"  question  of  whether  or  not  the  use  of  the  sidewalk  by  appellee's  dece- 
dent was,  or  not,  contributory  negligence,  under  the  eircum stances,  was  pecu- 
liarly within  the  province  of  the  jury  to  determine,  as  was  likewise  the  ques- 
tion of  whether  or  not  his  d(*ath  resulted  from  the  injury  complained  of. 
There  was  a  good  deal  of  testimony  tending  to  show  that  his  death  resulted 
from  other  ciiuses  than  the  injury  received  by. his  fall,  but  the  determining 
of  that  question  was  for  the  jury.  The  ti'lal  court  did  not  err  in  permitting 
the  filing  of  the  amended  reply.  It  is  true  it  came  late,  but  the  admission  of 
amendments  is  a  matter  which  addi-esses  itself  to  the  sound  discretion  of  the 
court.,  and  with  the  exercise  of  this  discretion  we  will  not  interfere. 

Appellant  complains  of  the  instructions  given,  and  the  refusal  of  the  court 
to  give  instructions  asked  by  it,  but  a  careful  consideration  convinces  us 
that  the  court  fairly  presented  the  legal  questions  growing  out  of  the  facts  of 
this  case  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 
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CITY  OF  LOUISVILLE  v.  FIGG. 

(Filed  June  17,  1903.) 

Street  improvements— Railroads— This  is  a  proceeding  to  subject  a  trian- 
gular lot  of  ground  used  as  a  right  of  way  for  the  L.  &  N.  R.  R.  Co.  to  a 
lien  for  street  improvements.  It  is  insisted  that  said  lot  is  only  a  right  of 
way,  and  not  subject  to  payment  for  street  improvement,  also  that  it  re- 
ceives no  benefit  from  said  improvement.  Held— That  said  objections  are 
not  tenable.  It  is  also  contended  that  the  right  of  way  is  not  a  lot  in  the 
meaning  of  the  statute  governing  street  improvements.  Held— That  under 
the  statute  governing  street  improvements  a  lot  is  any  piece  of  land  within 
the  territory  defined  by  the  statute  or  the  general  council  where  the  territory 
to  be  assessed  is  not  bounded  by  principal  streets.  The  use  or  the  nonuse,  or 
the  character  of  the  use  to  which  the  parcel  of  land  is  put,  does  not  deter- 
mine the  question  whether  it  is  or  is  not  a  lot. 

Wm.  Furlong  and  B.  F.  Washer  for  appellant  Figg. 

H.  L.  Stone  for  city  of  Louisville. 

Helm,  Bruce  &  Helm  for  L.  &  N.  R.  R.  Co. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  division.  No.  3. 

Opinion  of  the  court  by  Judge  Paynter. 

The  main  line  of  the  Ijouisville  &  Nashville  R.  R.  Co.  runs  southwardly 
from  near  Tenth  and  Broadway  streets,  Louisville,  Ky.,  to  and  beyond 
Nashville,  Tenn.     Its  right  of  way  is  sixty  feet  in   width.     Under  appro- 
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priate  proceedings  in  the  general  council  Magnolia  avenue  was  improved 
by  original  construction,  and  the  taxing  district  was  properly  designated. 
Within  that  district  east  of  Seventh  street  and  south  of  Magnolia  avenue  is 
A  parcel  of  land  sixty  feet  wide  used  by  the  appellee  as  a  roadbed,  or  what  is 
■coniraonly  called  the  right  of  way,  and  as  a  part  of  it  a  triangular  parcel 
north  of  Magnolia  avenue  and  east  of  Seventh  street.  The  local  situation  is 
shown  by  the  following  plat : 


It  is  insisted  on  behalf  of  the  railroad  company  that,  first,  the  property 
sought  to  be  subjected  to  part  of  the  cost  of  street  iiuprovement  is  only  a 
right  of  way,  and,  therefore,  can  not  be  charged  therewith;  second,  it  re- 
•oeiTes  no  benefit  from  the  improvement;  thirtl,  the  right  of  way  is  not  a  lot 
in  the  meaning  of  the  statute  governing  street  improvement. 

It  Is  not  the  intangible  right  to  use  it,  but  the  strip  of  land  which  the 
railroad  company  appropriates  for  its  use  and  upon  which  it  builds  its  road- 
bed Is  Its  right  of  way.  The  railroad  company  has  been  in  possession  of  the 
strip  of  land  in  question  for  fifty  years.  It  is  a  part  of  a  great  railroad  sys- 
tem. Its  right  of  way  is  perpetual.  In  Elizabeth  town,  Lexington  &  Big 
Sandy  R.  R.  Co.  v.  Combs,  10  Rush,  893,  the  court  held  the  injury  resulting 
from  the  location  of  a  railroad  in  such  proximity  to  adjacent  property  so 
that  smoke,  soot  and  fire  from  passing  engines  was  thrown,  blown  into  or 
upon  it,  entitled  the  owner  to  a  single  recovery,  as  the  Injury  was  permanent 
and  enduring.  In  other  wortls,  the  court  regarded  that  the  railroad  had  ap- 
propriated for  all  time  to   come  and  the  injury  would  be  permanent.     It  is 
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the  very  remotest  possibility  imaginable  that  the  appellee  would  ever  aban- 
don its  right  of  way.  The  court  concludes  that  its  use  of  its  right  of  way 
will  be  perpetual.  It  is,  therefore,  practically  the  owner  of  the  land.  If 
this  strip  of  land  was  not  occupied  by  the  railroad  company  as  a  right  of 
way  it  would  not  be  suggested  that  it  was  not  subject  to  the  special  tax  for 
street  improvement.  The  purpose  for  which  the  lot  is  used  can  not  affect 
the  question  of  its  liability  for  the  cost  of  street  improvement.  Counsel  for 
appellee  calls  attention  to  cases  of  other  courts  holding  that  rights  of  way 
can  not  be  charged  with  the  cost  of  street  improvement;  xyhile,  on  the  other 
hand,  counsel  for  the  appellant  calls  attention  to  cases  of  other  courts  hold- 
ing that  such  rights  of  way  are  liable  for  such  cost.  It  Is  not  necessary  to 
discuss  this  class  of  cases  further  because  this  court,  in  Louisville,  Cincin- 
nati &  Lexington  R.  R.  Co.,  and  I^uisville  R.  R.  Transfer  Co.  v.  Obst 
&  Stenge,  MSS.  opinion  February  88,  1875;  City  of  Ludlow  v.  Cincinnati 
Southern  R.  R.  Co. ,  78  Ky. ,  857,  held  that  such  special  taxation  could  be 
imposed. 

On  the  second  question  we  quote  from  Preston  v.  Rudd,  &c. ,  84  Ky.,  166, 
which  reads  as  follows:  *'Such  assessments  are  made  upon  the  assumption 
that  a  portion  of  the  community  are  specially  benefited  by  the  improve- 
ment; the  principle  is  that  the  territory  is  benefited;  that  it  has  a  common 
interest,  and  that,  governed  by  equitable  rules,  it  must  equally  bear  the 
burden.  Necessarily  individual  cases  of  hardship  will  arise;  but  it  ap- 
proaches equality  as  nearly  as  it  is  practicable.  It  follows  that  a  lot  owner 
may  be  compelled  to  pay  his  proportion  of  the  cost  of  an  improvement,  al- 
though in  his  particular  case  his  property  may  not  be  benefited.  This  rule, 
however,  can  not  be  so  extended  as  to  entirely  take  from  the  citizen  his 
property.  This  would  work  **a  manifest  injustice."  It  would  be  spolia- 
tion, and  not  taxation.  Under  the  g^ise  of  benefit  and  taxation  he  can  not^ 
be  thus  arbitrarily  deprived  of  his  property.  It  would  be  but  an  appropria- 
tion of  it,  by  the  exercise  of  arbitrary  power,  to  public  use  without  com- 
pensation."    *    •    • 

We  do  not  understand  that  Barfield,  &c.  v.  Gleason,  &c.,  23  Ky.  Law- 
Rep.,  128,  changes  the  rule  announced  in  Preston  v.  Rudd,  Ac,  and  other 
cases  of  this  court.  Spoliation  is  not  shown  in  this  case.  Under  the  statute 
governing  street  improvement  a  lot  is  any  piece  of  land  within  the  territory- 
defined  by  the  sUitute  oi-  the  general  council  where  the  territory  to  be 
assessed  is  not  bounded  by  principal  streets.  The  use  or  nonuse,  or  the 
chanicter  of  the  use  to  which  the  parcel  of  land  is  put,  does  not  determine 
the  question  whether  it  is  or  is  net  a  lot.  The  strip  of  land  used  by  the  rail- 
road company  the  day  l)efore  it  was  appropriated  by  it  as  a  right  of  way 
was  a  lot  in  the  mwining  of  the  stfitutes,  and  to  thus  appropriate  it  can  not 
change  its  character. 
The  judgment  is  reversed  for  proceedingt  consistent  with  this  opinion. 


NELSON,  MORRIS  &  CO.  v.  REHKOPF  &  SONS. 

(Filed  June  17,  1903— Not  to  l)e  rt»ported. ) 

CoriH)rations  —  Jurisdiction  —  Process  —  Agents  —  Attachment  —Appellees 
brought  this  action  to  rec^)ver  on  account  $213.28  for  hides  sold  to  appellants. 
It  was  alleged  that  appellants  were  a  corporation  and  nonresident  of  Ken- 
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tucky.  Prt)cess  was  served  on  its  agent  and  personal  judgment  was  ren- 
dered by  default.  After  a  return  of  no  property  found  was  had,  this  suit 
was  instituted  and  an  attachment  was  levied  on  funds  belonging  to  appel- 
lants. Appellants  then  answered,  charging  that  the  party  served  was  not 
their  agent,  and  that  the  judgment  in  the  former  action  was  void.  The 
petition  was  then  amended  and  the  facts  attending  the  transaction  fully  set 
out.  Held— That  the  process  was  properly  servetl  under  subsection  6,  section 
61,  Civil  Code  of  Practice,  and  while  the  law  does  not  recjuire  the  sheriff  to 
fully  set  out  all  the  facts  in  his  return,  the  court,  upon  an  examination  of  the 
entire  record,  is  satisfied  that  the  service  was  valid,  and  that  appellants  were, 
engaged  in  business  in  this  State  through  their  agent. 

W.  M.  Reed  for  appellants. 

Bloomfleld  &  Crice  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  11,  1809,  E.  K.  Behkopf  &  Sons  filed  their  petition  ordinary 
in  the  McCracken  Circuit  Court  against  Nelson,  Morris  &  Co.,  praying  » 
personal  judgment  for  1213.28  on  account  of  certain  hides  sold  them  by  the 
defendants.  It  was  alleged  in  the  petition  that  the  defendants  were  incor- 
porated and  nonresident  of  Kentucky,  and  that  the  transaction  sued  on  wa» 
bad  through  Bransford  Clark,  of  Paducah,  Ky. ,  who  was  their  agent.  A 
summons  was  issued  on  the  petition,  which  was  returned  as  follows : 

"Executed  August  11,  1899,  on  Nelson,  Morris  &  Co.  by  delivering  to  their 
agent,  Bransford  Clark,  a  copy  of  the  within  summons. 

"A.  H.  ROGERS,  S.  M.  C, 
'*By  GUS  ROGERS,  D.  S." 

No  defense  having  been  made  to  the  action,  the  court  entered  a  personal 
judgment  against  the  defendants  on  September  6,  1899.  The  plaintiffs,  their 
execution  having  been  returned  no  property  found,  instituted  this  action  on 
October  4,  1901,  and  took  out  an  attachment,  which  was  levied  on  a  fund 
belonging  to  the  defendant,  amounting  to  1181.  They  then  answered,  and 
made  their  answer  a  cross  petition,  charging  that  Bransford  Clark  was  not 
their  agent,  and  that  the  judgment  entered  in  the  former  action  was  void. 
The  plaintiffs  then  amended  their  petition,  and  set  out  all  the  facts  con- 
stituting their  cause  of  action  in  the  original  suit.  The  defendants  not  hav- 
ing answered  the  amendment,  but  ignoring  it,  the  case  was  submitted,  and 
the  court  entered  a  judgment  subjecting  the  fund  to  the  payment  of  the 
debt,  and  refusing  to  set  aside  the  former  personal  judgment.  The  original 
action  was  brought  under  subsection  6  of  section  51  of  the  Civil  Code  of 
Practice:  "In  actions  against  an  individual  rt^siding  in  another  State,  or  a 
partnership,  association,  or  joint  stock  company,  the  momljers  of  which  re- 
side in  another  State,  engaged  in  business  in  this  State,  the  summons  may 
be  served  on  the  manager,  or  agent  of,  or  j^erson  in  charge  of,  such  business 
in  this  State,  in  the  county  where  the  business  is  carried  on,  or  in  the 
county  where  the  cause  of  action  occurred. ' ' 

In  Carpenter  v.  Laswell,  23  Ky.  Law  Rep, ,  6K(),  it  was  held  that  a  per- 
sonal judgment  may  properly  Ix*  rendered  on  a  service  of  process  under  this 
provision.    Although  the  return  of  the  sheriff  alone  did  not  show  the  facta 

vol.  25—23 
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required  by  the  statute*,  the  return  in  connection  with  tlie  i^etition  seems 
snflQcient.  The  sheriff  is  not  required  to  l^now  and  to  show  by  his.  return 
all  the  facts  set  out  in  the  statute.  If  thes»»  facts  are  shown  hj  the  record  it 
is  sullicient.  The  suit  was  pending  in  a  court  of  general  jurisdiction.  The 
only  question  being  whether  the  summons  was  properly  served  on  the  de- 
fendant, the  court  may  look  to  the  whole  record  to  TiScertain  that  fact.  This 
brings  us  Ui  what  seems  to  Ix*  the  real  (jiK^stion  in  the  case.  Were  the  de- 
fendants engaged  in  l)usiness  in  this  State,  and  was  Clark  the  manager  or 
agent  of,  or  p(*rson  in  charge  of,  .such  business  in  this  State  within  the 
meaning  of  the  statute?  It  is  shown  by  the  evidence  heard  on  the  trial  that 
Nelson,  Morris  &  Co.  wired  to  Bransford  Clark,  who  was  a  broker  at  Padu- 
cah,  Ky. ,  their  prices  on  hides,  and  he,  with  these  quotations  of  prices,  sold 
the  hides  in  controversy  U)  apix»llees  in  Paducah,  as  the  ivjiresentative  of 
appellants,  forwarding  appellees'  order  to  appellants,  who  accepted  it  and 
filled  it,  the  order  being  subject  to  their  approval.  The  business  was  done 
in  Kentucky.  It  was  done  by  Bransford  Clark  as  the  agent  of  appellants. 
As  to  this  transaction  with  appellees,  Bransford  Clark,  by  whatever  name 
he  may  designate  his  business,  was  in  fact  the  agent  of  appellants.  The 
business  was  carried  on  in  Paducah,  and  the  cause  of  action  sued  on  arose 
out  of  this  transaction.  As  to  this  transaction,  appellants  were  engaged  in 
business  in  this  State,  and  Bransford  Clark  was  their  agent  in  charge  of  the 
business  within  the  meaning  of  the  statute.  The  court,  therefore,  properly 
sustained  the  attachment,  and  subjected  the  fund  in  court  to  the  debt. 
Judgment  affirmed. 


NORTHINGTON  v.  REED. 

(Filed  June  17,  1903— Not  to  be  reported. ) 

Res  judicata— Infants— A.  sold  to  B,  two  acres  of  ground,  and  the  wife  of 
A.  owned  100  acres  adjoining  same,  B.  giving  his  note  for  1115  as  part  pur- 
chase money.  B.  subsequently  died,  leaving  his  wife  and  two  infant  chil- 
dren surviving  him.  After  his  death  his  wife  sold  the  108  acres  of  land  to 
appellant,  who  executed  notes  for  the  purchase  money.  In  an  action  on  one 
of  these  notes  the  infants,  by  their  guardian,  filed  an  answer,  claiming  the 
two  acres  of  land,  and  pleading  limitation  to  the  1115  note.  It  was  adjudged 
that  the  infants  recover  the  two  acres  of  land.  Afterwards  a  decree  was 
rendei"ed,  ordering  a  sale  of  the  land,  when  appellee  became  the  purchaser. 
Appellant  then  instituted  this  action  to  recover  the  land;  appellee  pleaded 
the  former  actions  in  bar;  this  plea  was  sustained,  and  appellant  has  prose- 
cuted this  appeal,  insisting  that  the  judgment  rendered  in  favor  of  the  in- 
fants was  void  because  the  answer  was  filed  by  the  guardian  ad  litem  of  the 
infants,  who  were  under  fourteen  years  of  age,  before  summons  was  served 
on  them,  as  provided  by  the  Code.  Held— That  in  this  collateral  proceeding^ 
these  objections  are  unavailable  as  he  failed  to  raise  them  in  the  action  and 
joined  issue  on  the  merits,  and  is  bound  by  said  judgment. 

W.  11.  Witty  and  Geo.  W.  Reeves  for  appellant. 

B.  S.  Bailey  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 
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J.  S.  Hudson  purchased  of  laham  Reed  two  acres  of  ground  and  executed 
to  Reed  a  note  for  $115  as  part  of  the  price.  His  wife,  Alice  Hudson,  owned 
a  hundred  acres  of  ground  adjoining  the  two  acres.  He  subsequentlj  died, 
leaving  his  wife  and  two  infant  children  surviving  him.  After  his  death 
the  wife  entered  into  a  contract  with  N.  C.  Northington,  by  which  she  sold 
him  the  farm  of  102  acres  and  he  executed  to  her  his  notes  for  the  price.  She 
sold  one  of  these  notes  to  D.  P.  Newman,  who  brought  suit  on  it  against 
Xorthington.  The  widow  and  infant  children  of  J.  S.  Hudson  were  also 
made  parties  to  this  suit,  and  Northington  in  the  meantime  had  taken  up 
the  fllo-note  executed  by  Hudson  to  'Reed.  In  this  suit  the  infants,  by  their 
guardian  ad  litem,  filed  an  answer,  claiming  the  two  acres  of  ground  as 
their  property  and  pleading  limitation  to  the  1115-note.  Is.sues  were  made 
and'  the  case  progressed  to  a  final  hearing  on  August  24,  1896,  and  it  was 
then  adjudged  by  the  court  that  the  two  infant  children  recover  of  the  de- 
fendant, Northington,  the  two  acres  of  land  referred  to,  and  a  judgment  was 
^iven  them  in  addition  for  the  sum  of  $45  on  account  of  rent  while  in  his 
possession,  over  and  above  the  amount  of  the  note  referred  to.  From  this 
judgment  an  appeal  was  prosecuted,  which  was  dismissed  by  this  court. 
Thereafter  the  guardian  of  the  infants  filed  a  suit  in  the  circuit  court  of  the 
oounty,  and  on  that  petition  the  two  acres  of  ground  were  sold  and  pur- 
-chased  by  Guy  Murphy,  who  transferred  his  bid  to  Isham  Reed,  who  i»id 
for  the  land.  After  all  this  Northington  filed  the  suit  before  us  against 
Heed  to  recover  the  land,  alleging  that  he  was  the  owner  of  it,  and  entitled 
to  possession.  Reed  pleaded  in  bar  of  the  action  the  proceedings  in  the 
former  suit,  and  the  court  having  sustained  this  plea  and  dismissed  the  peti- 
tion, Northington  appeals. 

He  insists  that  the  judgment  rendered  against  him  in  favor  of  the  Infants 
In  the  former  action  is  void  for  the  reason  that  the  judgment  was  based  on  a 
oross  petition  filed  by  6.  S.  Bailey  as  guardian  ad  litem  of  the  infants,  who 
■were  under  fourteen  years  of  age,  and  it  is  insisted  that  the  appointment  of 
3ailey  was  void,  no  service^of  summons,  as  provided  by  the  Code,  having 
l)een  made  on  the  infants,  and  that  the  guardian  ad  litem  had  no  authority 
to  file  the  pleading. 

The  summons,  as  shown  by  the  transcript,  was  returned  executed  on  June 
W,  1898,  on  A.  E.  Hudson,  Carrie  Hudson  and  Mary  Hudison.  Their  father 
"was  dead,  and  the  infants  being  under  fourteen  years  of  age,  under  section 
•58  of  the  Code,  the  summons  should  have  been  served  on  their  guardian,  If 
they  had  one;  and  if  none,  on  their  mother.  They  had,  as  is  now  shown,  a 
statutory  guardian,  and,  therefore,  the  summons  should  have  been  served 
on  him.  The  guardian  ad  litem  was  appointed,  and  filed  answer  for  the  in- 
fants. The  defendant,  Northington,  joined  issue  with  him,  and  the  case  waa 
tried  out  on  the  merits.  He  made  his  answer  a  cross  petition  against  the  in* 
fants,  although,  so  far  as  appears,  no  summons  was  issued  on  it. 

It  is  unnecessary  for  us  to  determine  whether  the  judgment  in  contest 
could  be  held  valid  in  a  direct  proceeding  to  set  it  aside,  instituted  in  proper 
time  by  some  person  entitled  to  maintain  it.  It  is  attacked  hei*e  collaterally. 
It  was  rendered  in  a  court  of  general  jurisdiction,  and  when  a  judgment  of 
a  court  of  general  jurisdiction  is  attacked  collaterally  every  presumption  ia 
made  in  favor  of  its  integrity.    If  no  summons  or  process  appears  it  wlU 
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ordinarily  be  presumed  that  there  was  a  proper  service,  and  the  fact  that  anr 
insufficient  service  appears  will  not  rebut  the  presumption.  In  Freeman  on 
Judgments,  section  134,  it  is  said:  "Nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court  but  that  which  expressly  appears  to  be 
fio,  hence,  though  the  existence  of  any  jurisdictional  fact  may  not  be 
afiBrmed  ui>on  the  record,  it  will  be  presumed  upon  a  collateral  attack  that 
the  court,  if  of  general  jurisdiction,  has  acted  correctly  and  with  due  au- 
thority, and  its  judgment  will  be  as  valid  as  though  every  fact  necessary  to 
jurisdiction  affirmatively  appear. ' *  (Jones  v.  Edwards,  78Ky..6;  Newcomb 
T.  Newcomb,  18  Bush,  554.) 

As  shown  by  the  transcript  before  us,  appellant  Northington  made  no  ob- 
jection in  the  suit  in  which  the  judgment  was  rendered,  on  the  ground  that 
the  infants  had  not  been  properly  served  with  process,  or  that  the  guardian 
ad  litem  was  not  properly  aippointed,  or  had  no  authority  to  plead  the  mat- 
ters set  up  by  him.  There  was  no  showing  in  that  suit  that  the  infants  had 
a  statutory  guardian  or  were  under  fourteen  years  of  age,  so  far  as  the  record 
Bhows.  Appellant  waiving  all  of  these  matters,  joined  issue  upon  the  plead- 
ing filed  by  the  guardian  ad  litem,  and  a  trial  was  had  on  the  merits  after- 
full  preparation.  He  thus  undertook  to  win  that  case  on  the  facts,  and  hav- 
ing elected  to  try  on  the  merits,  it  must  certainly  be  presumed,  now  In  a. 
collateral  proceeding  as  against  him,  that  the  court  had  jurisdiction.  Hat- 
ing  undertaken  to  get  a  judgment  in  his  favor  on  the  case  as  then  presented 
to  the  court,  and  having  lost,  he  can  not  in  a  collateral  proceeding  be 
allowed  to  question  that  judgment  on  the  alleged  ground  that  the  infants 
with  whom  he  was  litigating  were  not  properly  before  the  court. 

Judgment  affirmed. 


CINCINNATI,    NEW  ORLEANS   &    TEXAS  PACIFIC  RY.  CO.,  &c.  v. 

COOK'S  ADM'R. 

(Filed  June  17,  1903— Not  to  be  reported  ) 

Qaither  &  Yanarsdall  and  John  Galvin  for  appellants. 

Robt.  Harding,  Thos.  Shay  and  E.  M.  Hardin  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing : 

We  have  re-examined  the  pleadings  and  evidence  in  this  case,  in  response 
to  the  requirements  of  the  petition  for  a  rehearing,  and  are  convinced  that 
the  statement  of  the  evidence  contained  in  the  opinion  is  correct.  Api)ellee  is 
in  error  as  to  the  facts  admitted  by  the  pleadings.  On  the  subject  as  to  where 
the  intestate,  Edward  Cook,  was,  and  what  he  was  doing  at  the  time  of  his 
death,  the  pt^tition  contains  the  following  allegation:  " Plaintiff  avers  that 

on  the  —  day  of ,  1901,  his  intestate,  Edward  Cook,  as  brakeman  and 

switchman  for  the  defendant  company,  was  engaged  in  said  yard  in  uncoup- 
ling and  giving  attention  to  the  defendant's  cars  for  said  defendant,  *  ♦  ♦ 
and  the  defendant,  Fred  Mllligan,  caught  and  crushed  said  Cook's  body  be- 
tween the  cars  of  said  train,  by  and  through  the  gross  negligence  and  care- 
lessness of  said  Milligan,  as  engineer  of  said  defendant  company,  in  the 
management,  movement  and  operation  of  its  said  engine  and  train,  ♦    ♦    * 
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'•«o  Injuring  him  that  he  died  within  a  few  niinxitt*8  thereafter;  and  when  so 
5$aught  and  crushed  said  Cook  was  engaged  in  discharging  his  duties  as 
«aid  brakeman  to  said  company." 

The  third  paragraph  of  the  defendant  company's  answer  contains  the  fol- 
lowing denial:  "It  denies  that  It,  or  the  defendant,  Fred  Milligan,  caught 
or  crushed  said  Cook's  body  in  the  cars  of  said  train,  *  *  ♦  or  that  it 
thereby  so  injured  him  that  he  died  in  a  few  mniutes  thereafter,  or  when  so 
caught  or  crushed  said  Cook  was  engaged  in  the  discharge  of  his  duties  as 
said  brakeman  for  said  company. " 

This  denial  in  the  answer,  so  far  as  the  question  as  to  what  Cook  was 
doing  at  the  time  he  was  killed,  is  as  broad  as  the  allegation  of  the  petition, 
and  placed  in  issue  the  fact  as  to  whether  or  not  Cook  was  between  the  cars 
engaged  in  the  company's  business  at  the  time  he  was  killed.  The  testimony 
of  the  witnesses  does  not  show  that  Cook  was  between  the  cars  in  the  dis« 
charge  of  his  duties  as  brakeman  when  he  was  crushed,  or  that  the  engineer, 
Hilligan,  knew  he  was  between  the  cars  at  all. 

The  petition  is  overruled. 
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(Filed  June  17,  1903.) 

Authority  of  county  court  to  subscribe  stock  to  railroad  com ptmy— Bonds 
— Estoppel— Under  an  act  of  the  legislature,  approved  February  24,  1869,  a 
-charter  wasRranted  the  Cumberland  &  Ohio  R.  K.  Co.,  with  power  to  con* 
struct  and  operate  a  railroad  from  the  Ohio  river  through  Green  and 
other  counties  to  a  point  on  the  Tennessee  line.  Any  city  or  town  on  the 
line  of  said  road  was  authorized  to  subscribe  for  stock  in  said  company  and 
to  issue  bonds  therefor,  on  a  submission  to  a  vote  of  the  people  and  a  ma- 
jority voting  in  favor  thereof.  The  county  had  previously  voted  a  subscrip- 
tion to  the  stock  of  the  Elizabt»thtown  &  Tennessee  K.  K.  Co.  The  com- 
missioners of  the  Cum!H?rland  &  Ohio  R.  R.  Co.  submitted  a  written  request 
to  the  Green  County  Court  for  a  submission  to  the  people  of  a  proposition 
to  subscribe  for  1*250,000  of  stock  in  said  road  uixjn  the  conditions  that  said 
company  should  locate  and  construct  said  railroad  through  Green  county, 
and  within  one  mile  of  the  town  of  Greensburg,  and  should  expend  the 
amount  so  .subscribed  within  the  limits  of  Green  county,  and  also  upon  the 
further  condition  that  said  bonds  should  not  issue  nor  the  county  pay  any 
part  thereof  until  the  county  of  Green  should  be  fully  and  completely  exon- 
erated from  the  payment  of  the  capital  stock  subscribed  to  the  Elizabeth- 
town  &  Tennessee  R.  R.  Co.  The  county  court  matie  an  order  .submitting 
the  proposition  to  a  vote  of  the  people,  which  resulted  in  favor  of  the  sub- 
scription. The  subscription  was  made  and  the  lx)nd8  issued  in  the  form  of 
promises  to  pay  princiiwl  and  interest  on  presentation  of  proper  coupons  at 
the  Bank  of  America  in  the  city  of  New  Y'ork.  But  the  bonds  did  not  recite 
any  of  the  conditions  of  said  subscription.  Appellee,  as  a  holder  of  some 
of  said  bonds,  brought  this  suit  to  compel  their  payment.  In  its  answer  the 
county  set  up  the  defense,  of  the  failure  of  the  railroad  company  to  comply 
with  any  of  the  conditions  of  the  subscription.  It  is  urged  that  the  county 
is  estopped  by  Its  act  in  issuing  said  bonds  from  relying  on  the  failure  of 
the  conditions.  Held— That  as  the  bonds  contained  no  recitals  as  to  the  au- 
thority of  the  offlcers  issuing  them,  or  as  to  the  performance  of  the  prelim* 
inaries  requisite  to  their  issuance,  there  Is  no  estoppel  on  the  county  to 
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plead  the  truth  of  these  matters.  The  oflBcers  of  a  municipality  have  only^ 
Buoh  powers  as  are  conferred  upon  them  by  law,  and  all  persons  dealing  with 
them  are  required  to  take  notice  of  the  extent  of  their  authority,  because  all 
persons  are  required  to  take  notice  of  the  laws  of  the  land.  The  orders  of 
the  county  court  were  the  authority  under  which  the  bonds  were  issued,  ancl 
the  only  authority  which  the  officers  issuing  them  had.  If  the  county^ 
officials  had  followed  the  order  of  the  county  court  and  issued  bonds  oondl 
tloned  as  specified  in  the  order  submitting  the  vote  the  bonds  on  their  fac» 
would  have  informed  every  purchaser  of  the  conditions  on  which  they  were- 
voted.  But  when  the  county  officials  neglected  to  do  this  and  issued  instead 
a  naked  promise  to  pay,  without  any  recital  of  the  authority  under  which  It 
was  issued,  the  purchaser  was  put  upon  inquiry  as  to  their  authority,  and 
their  want  of  authority  is  as  available  against  him  as  the  facts  pleaded 
would  have  been  ha<l  they  followed  their  authority  and  conditioned  the 
bonds  as  specified  in  the  order  submitting  the  vote.  The  meaning  of  the 
proposition  submitted  was  that  the  bonds  were  not  to  be  issued  until  the  re- 
lease from  the  subscription  to  the  Elizabethtown  &  Nashville  B.  R.  waB 
made,  and  after  the  release  was  made  the  bonds  might  be  issued  subject  to 
the  condition  that  the  company  should  locate  and  construct  its  road  through 
Green  county,  within  one  mile  of  Greensburg,  and  expend  the  amount  sub* 
Borlbed  in  Green  county.  These  conditions  were  not  complied  with,  and  the 
county  is  not  liable  for  said  bonds.  It  is  insisted  that  the  order  authorizing 
the  subscription  to  the  Elizabeth  town  &  Tennessee  R.  R.  Co.  was  void  be- 
cause it  authorized  the  clerk  to  make  said  subscription.  Held— That  the 
order  authorizing  the  clerk  to  make  said  subscription  was  valid. 

Ernest  McPherson,  John  W.  Lewis  and  D.  T.  Towles  for  appellant. 

George  W.  Jolly  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Cumberland  &  Ohio  R.  R.  Co.  was  incorporated  by  an  act  approved 
February  24,  1869.  (Session  Acts,  18«9,  volume  1,  page  468.)  It  was  vested 
with  power  to  con.struct  and  oix»rate  a  railroad  from  the  Ohio  river  through 
the  counties  of  Henry,  Shelby,  Washington,  Nelson,  Marion,  Taylor,  Green» 
Barren  and  Allen  to  a  point  on  the  boundary  line  between  the  States  of 
Kentucky  and  Tennessee,  "to  be  selected  by  the  president  and  directors^ 
about  due  north  from  the  tow^n  of  Murfreesboro,  Tenn.,  with  a  view  of  con- 
necting with  the  southern  systems  of  railways  converging  at  Nashville, 
Tenn."  (Charter,  section  12.)  Any  city,  town  or  county  through  which 
the  proposed  road  should  pass  was  authorized  to  subscribe  st^ck  in  the  rail- 
road company  in  any  amount  it  desired,  and  to  issue  bonds  therefor  payable 
to  bearer,  with  coupons  attached,  betiring  interest  not  exceeding  6  per  cent. , 
payable  in  the  city  of  New  York  at  not  more  than  thirty  years  from  date; 
but  before  any  such  subscripticjn  should  be  valid  the  question  of  making  it 
should  be  submitted  to  the  qualified  voters  of  the  municipality,  and  a  ma- 
jority of  the  qualified  voters  voting  at  the  election  should  be  in  favor  of  the 
subscription.  ( Section  15. )  The  charter  authorized  subscriptions  to  be  made 
upon  such  conditions  as  might  be  deemed  fit.  In  construing  it  in  Shelby 
County  Court  v.  Cumberland  &  Ohio  R.  R.  Co.,  71  Ky.,  209,  this  court  said: 
''The  president  and  directors  of  the  railroad  company  are  not  only  expressly 
vested  by  the  12th  section  of  the  act  of  1869,  supra,  'with  all  the  powers  and: 
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rights  necessv'iry  to  the  construction'  of  the  road,  but  the  16th  Hectioii  pro- 
vides that  the  coinpiuiy  'shall  have  all  the  powers  and  privileges  conferred* 
on  the  'Louisville  &  Nashville  R.  R.  Co..  by  the  laws  of  Kentucky  for  con- 
structing and  operating  their  sjiid  road  not  herein  six^cified  and  granted, 
and  not  in  conflict  with  the  terms  of  this  chart*»r;'  and  by  section  22  of  the 
charter  of  the  Louisville  &  Nashville  R.  R.  Co.  the  county  courts  of  coun- 
ties through  which  that  road  ptisses  are  expressly  authorized  to  submit  to 
the  voters  of  their  counties  propositions  for  subscribing  for  stock  in  that 
corporation,  'if  by  them  deemed  expedient,  in  such  manner  as  they  may 
direct  and  prescribe. '  And  by  the  0th  section  of  an  act  to  amend  the  same 
charter,  approved  January  17,  1856,  counties,  towns,  cities,  and  other  cor- 
I>orations  are  authorized,  in  express  terms,  to  subscribe  for  stock  in  that 
road,  *with  such  terms  and  time  of  payment,  conditions  annexed,  and  kind 
of  payment  that  may  he  set  forth  in  the  subscription. '  " 

At  its  June  term,  18(5tt,  the  following  request  was  filed  in  the  Green  County 
Court:  "We,  the  undersigned  commissioners  of  the  Cumberland  &  Ohio  R. 
R,  Co.,  hereby  request  that  the  county  court  of  Green  county  submit  to  a 
vote  of  the  qualified  voters  of  said  county  the  question  whether  said  county 
shall  subscribe  for  and  on  behalf  of  said  county,  and  in  pursuance  of  the  pro- 
vision of  the  charter  of  said  railroad  company,  $250,000  to  the  capital  stock  of 
said  company,  payable  in  the  bonds  of  stiid  county,  having  twenty  years  to 
run  and  bearing  6  per  cent,  interest  from  date,  upon  the  conditions  that 
said  company  shall  locate  and  construct  said  raili-oad  through  Green  county, 
and  within  one  mile  of  the  town  of  Greensburg  in  the  said  county,  and  shall 
expend  the  amount  so  subscribed  within  the  limits  of  Green  county;  and 
also  upon  the  further  condition  that  said  lx)nds  shall  not  be  issued  or  said 
county  pay  any  part  of  either  principal  or  Interest  on  stiid  amount  subscribed 
as  aforesaid  until  said  county  of  Green  shall  be  fully  and  complett^ly  exon- 
erated from  the  payment  of  the  capital  stock  subscribed  by  the  county  court 
of  said  county  for  and  on  behalf  of  said  county  to  the  Elizabethtown  &  Ten- 
nessee R.  R.  Co." 

The  ct)unty  court  thereupon  made  the  following  order:  "Whereas,  the  com- 
missioners of  the  Cumberland  &  Ohio  R.  R.  Co.,  by  virtue  of  the  authority 
deleg!ited  to  them  by  the  charter  of  said  comixmy,  have  requested  the  county 
court  of  Green  county  to  onler  an  election  in  Siiid  county  of  Green,  and  sub- 
mit to  the  qualified  voters  of  siiid  county  the  question  whether  said  county 
court  shall  subscrilie  for  and  on  behalf  of  stiid  county  $250,000  to  the  capital 
stock  of  the  Cuntlxjrland  &  Ohio  R.  R.  Co. ,  having  twenty  years  to  run  and 
bearing  6  per  cent,  interest  from  date,  and  payable  in  the  bonds  of  said 
county,  upon  conditions  that  .stiid  company  shall  locate  and  construct  said 
raiIi*oad  through  the  county  of  Grcvn  and  within  one  mile  of  the  town  of 
Greensburg,  in  said  county,  and  shall  expend  the  amount  so  subscribed 
TTithin  the  limits  of  Green  county;  and  al.so  upon  the  further  condition  that 
said  bonds  .shall  not  be  is.sued  or  said  county  pay  any  piirt  of  the  principal 
or  interest  on  said  amount  sulxscribed  to  siiid  Cumberland  &  Ohio  R.  R.  Co. 
until  said  county  of  Green  is  fully  and  completely  exonerated  fi-om  the  pay- 
nient  of  the  capital  stock  voted  by  said  county,  and  authorized  to  Ix'  sub- 
scrll)ed  by  wild  Green  County  Court  to  the  Elizabethtown  &  Tennessee  R. 
B.,  or  any  part  of  the  interest  therv^*on.     It  is,  therefore,  ordered  by  the  court 
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that  an  election  by  the  qualified  voters  of  Green  county,  at  the  several  votingr 
places  in  said  county,  be  held  and  conducted  by  the  several  officers  as  pre- 
scribed by  law  for  holding  elections,  on  the  3d  day  of  July,  1869,  to  vote  on  the 
question  as  to  whether  or  not  the  said  county  court  of  Green  county  shall, 
for  and  on  behalf  of  said  county  subscribe  1250,000  to  the  capital  stock  of 
the  said  Cumberland  &  Ohio  R.  R.,  conditioned,  and  to  be  paid,  as  above 
stated. ' ' 

The  election  was  held,  resulting  in  a  vote  in  favor  of  the  subscription, 
and  at  its  June  temi,  1870,  the  county  court  entered  the  following  order: 
*' Whereas,  in  pursuance  of  an  order  of  this  court  made  on  the  17th  day  of 
June,  1869,  an  election  was  held  in  said  county  of  Green,  on  the  3d  day  of 
July,  1869,  at  the  ^veral  precincts  in  said  county,  and  it  api)earing  that  a 
majority  of  the  qualified  voters  at  aiid  election  decided  that  the  county  of 
Green  should  subscribe  for  $250,000  of  the  capital  stock  of  the  Cumberland 
&  Ohio  R.  R.  Co. ;  now  it  further  appearing  that  said  election  was  held  in 
conformity  with  the  law  and  in  accordance  with  the  provisions  of  tlie  char- 
ter of  the  company,  now,  therefore,  I,  Thomas  R.  Barnett,  the  presiding 
judge  of  the  Green  County  Court,  by  virtue  of  the  authority  in  me  vest<»d 
by  law,  and  to  carry  out  the  wishes  of  said  vot.ers,  do  herel)y  subscribe  for 
$260,000  of  the  capital  stock  of  the  Cumberland  &  Ohio  R.  R.  Co.,  for  and 
on  behalf  of  the  aiid  county  of  Green,  which  siil:sciiption  is  tci  l)e  paid  in 
the  bonds  of  siud  county  as  prencribed  in  said  order  of  submission,  and  this 
subscription  is  made  with  the  conditions  set  out  in  the  order  of  this  court 
ordering  said  election  and  now  on  record  in  the  ollice  of  this  county." 

At  its  Octolier  term,  1871,  this  further  order  was  ma<ie:  "On  motion  of  E. 
H.  Hobson,  din^ctor  of  the  Cumberland  &  Ohio  R.  R;,  it  is  orderetl  that  Z. 
F.  Smith,  president  of  the  Cumberland  &  Ohio  R.  R.,  be.  and  he  is  hereby, 
authorized  to  have  printed  for  the  county  of  Green  the  ]x>nds  to  the  amount 
of  $250,000,  the  amount  of  subscription  of  Green  county  to  «<iid  railroad,  in 
the  following  denominations,  to  wit,  the  same  to  be  conditioned  as  speci- 
fied in  the  order  submitting  the  vote  of  the  said  county:  125  bonds  at  11,000, 
$125,000;  200  l)onds  at  $500,  $100,000;  250  bonds  at  $100,  $25,000." 

At  the  January  term,  1872,  bonds  to  the  amount  of  $1,300  were  ordered  to 
be  issued,  and  at  the  Febnuiry  term,  $5,000  more.  At  the  April  term,  1872, 
the  following  order  was  ent^rt»d:  "Application  was  this  day  made  to  the 
presiding  judge  of  the  county  court  of  Green  county  by  the  president  and 
board  of  directors  of  the  Cumlierland  &  Ohio  R.  R.  Co.  to  issue  the  balance 
of  the  bonds  of  said  county  to  the  amount  of  the  subscription  of  said  county 
of  Green  to  the  sjvid  Cumberland  &  Ohio  R.  R.  Co.,  and  the  court  being 
sufficiently  advised,  it  is  ordered  by  the  court  that  the  balance  of  the  said 
bonds  be,  and  they  are  hereby,  ordered  to  be  issued,  to  be  signed  by  the  judge 
of  said  county  court  of  Green  county  and  countersigned  by  the  clerk  of  said 
court  as  require<l  by  the  charter  of  said  company." 

Under  this  order  the  bonds  here  in  controversy  were  issued.  They  read  as 
follows : 

"UNITED  STATES  OF  AMERICA. 

"County  of  Green,  State  of  Kentucky. 

"FOR  THE  CUMBERLAND  &  OHIO  RAILROAD. 

"Twenty  years  after  date  the  county  of  Green,  In  the  State  of  Kentucky, 


GBBBN  COUNTY  V.  SHOBTBLL.  361 

viU  pay  to  the  holder  of  this  bond  the  sum  of ,  with  interest 

thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  semiannually  upon 
presentation  of  the  proper  coupons  hereto  attached,  principal  and  interest 
being  payable  at  the  Bank  of  America,  in  the  city  of  New  York. 

**In  testimony  whereof  the  judge  of  the  said  county  of  Green  has  here- 
unto set  his  hand  and  aflQxed  the  seal  of  said  county,  on  the  1st  day  of  April, 
A.  D. ,  1871,  and  caused  the  same  to  be  attested  by  the  county  clerk,  who 
ha8  also  signed  the  coupons  hereto  attached. ' ' 

Appellee,  James  D.  Shortell,  is  the  holder  of  six  of  these  bonds,  each  for 
the  sum  of  11,000,  and  of  one  Iwnd  for  1500.  He  filed  this  suit  against  the 
■county  of  Green  to  recover  on  the  past  due  coupons.  The  county  pleaded  in 
defense  of  the  suit  the  conditions  above  set  out.  On  the  former  appeal  a 
demurrer  was  sustained  to  the  answer  on  the  ground  that  it  did  not  state 
the  facts  relied  on  sufliciently  to  raise  the  question  aimed  to  be  presented. 
(Shorten  v.  Green  County,  22  Ky.  Law  Rep.,  1010;  2a  Ky.  Ijiw  l^p.,  144.) 
On  the  return  of  the  ca.'^e  to  the  circuit  court  the  answer  was  amended  so 
as  to  set  out  all  the  facts  above  stated,  and  it  was  pleaded  that  the  condi- 
tions uptm  which  the  8ubs<:ription  was  made  had  not  lx?en  complied  with; 
that  the  Cumljerland  &  Ohio  R.  K.  failed  to  erect  or  construct  a  line  of 
railroad  through  Grt^en  county  or  within  one  mile  of  the  town  of  Greens- 
burg;  that  there  is  no  railroad  now  and  never  wns  any  railroad  running 
through  Given  county;  that  no  part  of  the  amount  subscribed  was  ever 
spent  in  Green  county  in  the  construction  of  any  railroad  therein,  and  that 
thn  county  was  not  exonerattjd  from  the  piiyiiient  of  the  ciipital  stock  voted 
by  it  to  th(»  Eliziibethtown  &  Tennessee  K.  li. ;  that  the  conditions  pre- 
scribed in  the  subscription  were  all  disregarded  and  never  fulfilled,  and  that 
the  tx)nds  were  issued  without  authority  of  law,  in  violation  of  the  rjghts 
of  the  taxpiiyers  of  Grt»en  county.  The  court  sustained  a  demurrer  to  the 
answer,  and  the  defendant  appeals. 

It  is  conceded  that  the  appellee  is  a  bona  fide  purchaser  of  the  lionds  with- 
out notice  of  the  defense  now  set  up  by  the  county,  and  the  (luestion  to  be 
determined  is  whether,  notwith stranding  this,  the  defense  relied  on  is  good 
against  him  J-  In  determining  this  question  an  importfuit  distinction  is 
made  by  the  authorities  l^etween  those  bonds  which  contain  recitals  certify- 
ing that  the  preliminary  requisite's  for  the  issue  of  municipal  bonds  have  all 
been  complietl  with,  and  bonds  containing  no  such  recitals.  Thus  in  Citi- 
zens Savings  Association  v.  Perry  County,  15fi  U.  S.,  701,  the  United  States 
Supreme  Court  said:  "But  it  is  urged  that  the  bonds  having  been  executed 
And  issued  by  those  whose  duty  it  was  to  execute  and  Issue  them  whenever 
that  could  be  rightfully  done,  the  ccmnty  is  estopped  to  plead  their  invalid- 
ity as  between  It  and  the  bona  fide  purchaser  for  value.  This  argument 
^ould  have  force  if  the  material  circumstances  bringing  the  bonds  within 
the  authority  given  by  law  were  recited  in  them.  In  such  a  case,  according 
to  the  settled  doctrine  of  this  court,  the  county  would  be  estopped  to  deny 
the  truth  of  the  recital  as  against  bona  fide  holders  for  value.  But  this 
court  in  Buchanan  v.  Lichfield,  103  U.  S.,  802,  upon  full  consideration,  held 
that  the  mere  fact  that  the  bonds  were  issued,  without  any  recital  of  the  cir- 
cumstanoes  bringing  them  within  the  power  granted,  was  not  of  itself  con- 
clusive proof  Id  favor  of  a  bona  fide  holder  that  the  circumstances  existed 
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which  authorized  them  to  l>e  issued."  Town  of  Coloma  v.  Eaves,  92  U.  S.^ 
481;  School  District  v.  Stone,  106  U.  S.,  183;  Carroll  County  v.  Smith,  111 
U.  S.,  556;  Hopper  v.  Town   of   Covington,  118  U.  S.,  148. 

This  doctrine  was  recently  reaffirmed  in  the  case  of  Provident  and  Life 
Trust  Co.  V.  Mercer  County,  170  V.  S.,  593.  The  bonds  in  question  contain- 
ing no  recitals  as  to  the  authority  of  the  officers  issuing  them  or  as  to  the 
performance  of  the  preliminaries  requisite  to  their  issuance,  there  is  no 
estoppel  on  the  county  to  plead  the  truth  of  these  matters.  Municipal  cor- 
porations are  simply  agents  of  the  State  for  local  purposes,  and  possess 
merely  such  pow'ers  as  are  expressly  given  or  may  be  properly  implied  be- 
cause essential  to  effectuate  what  is  expressly  granted.  (1  Dillon  on  Munic- 
ipal Corporations,  section  189;  Ottawa  v.  Carey,  108  U.  S.,  110.)  The  offi- 
cers of  a  municipality  have  only  such  powers  as  are  conferred  upon  them 
by  law,  and  all  persons  dealing  with  them  are  required  to  take  notice  of  the 
extent  of  their  authority,  because  all  persons  are  required  to  tAke  notice 
of  the  laws  of  the  land.  (Mayor  of  Baltimore  v.  Reynolds,  83  Am.  Dec., 
636;  Marsh  v.  Fulton  County,  10  Wal.,  683.)  When  the  bonds  of  Green 
county  were  offered  upon  the  market  every  person  buying  them  was  put 
upon  notice  that  the  counties  of  this  State  had  no  authority  to  issue 
bonds  of  this  character  by  the  general  laws  of  the  Stiite,  and  that  the  bonds 
in  question  were  not  binding  on  the  county  unless  issued  by  special  legisla- 
tive authority.  It  was,  therefore,  incumbent  upon  all  before  buying  these- 
bonds  to  learn  by  what  authority  they  were  issued.  It  was  shown  by  the 
bonds  that  they  were  issued  "for  the  Cumberland  &  Ohio  R.  R."  They 
were  made  payable  to  the  holder.  When  the  purchaser  looked  to  the  charter 
of  the  Cumberland  &  Ohio  R.  R.  he  was  informed  by  it  that  the  county  court 
could  only  issue  the  bonds  of  the  county  after  the  question  of  making  the 
subscription  had  been  submitted  to  the  qualified  voters  and  a  majority  of 
them  had  voted  in  favor  of  the  subscription.  He  was  also  informed  that 
the  county  might  make  a  subscription  on  such  conditions  as  it  saw  fit. 
There  being  nothing  on  the  face  of  the  Ixmds  to  advise  him  on  these  matters, 
it  was  incumbent  on  him  before  buying  paper,  which  was  invalid  in  the 
absence  of  express  authority  in  the  officials,  to  look  to  the  record  and  see 
under  what  circum. stances  these  bonds  had  come  into  existence.  When  he 
looked  to  the  record  of  the  Green  County  Court,  which  under  the  act  he 
was  bound  to  know  would  set  forth  the  facts,  he  was  apprised  that  the  sub- 
scription was  made  ujK)n  the  conditions  that  the  compiiny  would  locate  and 
construct  its  railroad  through  Green  county,  and  within  one  mile  of  the 
town  of  Greensburg,  and  would  expend  the  amount  so  subscribed  within 
the  limits  of  Green  county;  and  also  upon  the  further  condition  that  the 
iKjnds  should  not  be  issued  or  the  county  p<iy  any  part  of  either  principal  or 
interest  until  it  was  fully  exonerated  from  the  subscription  to  theKlizabeth- 
town  &  Tennessee  K.  R.  Co.  He  was  also  notified  that  in  the  order  of  the 
court  under  which  the  vote  was  tiiken  it  was  expressly  submitted  whether 
the  county  would  subscribe  $250,000  to  the  capital  stock  of  the  Cumlierland 
&  Ohio  R.  R. ,  "conditioned  and  to  1;^  paid  as  above  stat*?d;"  and  that  in 
the  order  n}«king  the  sul:scription  it  was  stipulated:  "This  subscription  is 
made  with  the  condition  set  (;iir  in  the  order  of  this  court  ordering  said 
election,  and  now  on  record  in   the  office  of  this  county."    He  was  further 
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notified  that  in  the  order  directing  the  bonds  to  be  printed  it  was  provided 
**the  same  to  be  conditioned  as  specified  in  the  order  submitting  the  vote  of 
the  said  county. "  These  orders  of  the  county  court  were  the  authority  under 
which  the  bonds  were  issued,  and  the  only  authority  which  the  officers  issu- 
ing them  had.  They  plainly  disclosed  the  fact  not  only  that  the  subscrip- 
tion was  conditional,  but  that  it  was  "to  be  paid  as  above  stated,"  and  that 
the  bonds  were  *'to  be  conditioned  as  specified  in  the  order  submitting  th& 
vote."  The  county  oflficials  had  no  authority  to  issue  a  bond  not  conditioned 
as  specified  in  the  order  submitting  the  vot«,  for  the  subscription  was  ex- 
pressly conditioned  and  only  to  be  paid  on  condition.  If  the  county  o£Bcials^ 
bad  followed  the  order  of  the  county  court  and  issued  bonds  conditioned  as 
Bpeclfled  in  the  order  submitting  the  vote,  the  bonds  on  their  face  would 
have  informed  every  purchaser  of  the  conditions  on  which  they  were  voted. 
But  when  the  county  ofQcials  neglected  to  do  this  and  issued  instead  a  naked 
promise  to  pay,  without  any  recital  of  the  authority  under  which  it  was 
issued,  the  purchaser  was  put  upon  inquiry  as  to  their  authority,  and  their 
"want  of  authority  is  as  available  against  him  as  the  facts  pleaded  would 
bave  been  had  they  followed  their  authority  and  conditioned  the  bonds  as 
specified  in  the  order  submitting  the  vote.  In  executing  the  bonds  in  their 
present  form  the  county  oflicials  may  have  supposed  that  the  rights  of  the- 
county  were  sufficiently  protected  by  the  orders  entered  in  the  county  court. 
The  rule  on  the  subject  is  thus  stated  in  Hainer  on  Municipal  Securities, 
section  413:  *' Where  bonds  purporting  to  have  been  issued  by  a  municipality 
contain  no  recitals  of  an  election,  or  of  proceedings  and  orders  of  themunic- 
il>ality,  but  are  mere  naked  promises  to  pay,  every  purchaser  and  holder  of 
the  securities  is  chargeable  with  notice  of  whatever  appears  upon  the  face  of 
the  records.  If  in  such  case  it  appears  upon  the  face  of  the  records  that  the 
commissioners  had  no  authority  to  issue  the  bonds,  the  municipality  could 
avail  itself  of  that  want  of  authority  as  a  defense  to  an  action  even  by  a 
bona  fide  holder.  When  the  laws  or  constitutional  provisions  relating  to 
the  issuance  of  county  bonds  point  to  the  county  records  as  evidence  of  facts 
required  to  authorize  their  is.suance,  such  records,  and  not  the  recitals  in 
the  bonds,  must  be  looked  to  by  all  persons  proposing  to  deal  in  them." 

In  Lewis  v.  Bourbon  County,  12  Kan.,  21(5,  the  court,  by  Brewer,  J.,  said: 
•'Every  one  dealing  with  the  commissioners  or  purchasing  such  securities 
must  take  notice  of  the  law  under  which  they  act.  *  ♦  *  That  these 
bonds  are  negotiable  paper  does  not  alter  the  case.  The  law  merchant  does 
not  make  the  act  of  an  agent  proof  of  his  authority. " 

In  Vetia  v.  Town  of  Lima,  1«  Wis.,  305,  the  court,  by  Chief  Justice  Dixon, 
said,  after  referring  to  similar  statutory  provisions  as  in  the  act  referred  to : 
•'These  provisions  mark  very  clearly  to  my  mind  the  intention  of  the  legisla- 
ture, that  all  persons  negotiating  for  the  bonds,  whether  directly  with  the 
supervisor  or  with  third  parties  must  look  to  the  records  and  govern  them- 
selves accordingly.  They  are  public  records,  open  at  all  times  to  inspection ; 
or  if  in  any  cases  it  is  inconvenient  or  impracticable,  transcripts  can  be  had 
at  a  trifling  expense. " 

In  Cooley  on  Constitutional  Limitiitions,  in  a  note  to  side  page  217,  after 
collecting  many  authorities  as  to  the  efifect  of  recitals  in  such  bonds,  and 
quoting  at  length  from  Gould  v.  Town  of  Sterling,  23  "N.  Y.,   464,  which  is. 


364  GREEt^  CODNTY  V.  SHORTELL. 

to  the  effect  that  the  municipality  is  not  bound  by  recitals  in  bonds  if  unau- 
thorized, the  distinguished  author  siiys:  "It  is  of  course  impossible  to  recon- 
cile these  authorities,  but  the  doctrine  in  the  case  of  Gould  v.  Town  of  Ster- 
ling appears  to  us  to  be  sound,  and  that  wherever  a  want  of  power  exists  a 
purchaser  of  the  security  is  chargeable  with  notice  of  it,  if  the  defect  is  dis- 
closed by  the  corporate  records,  or,  as  in  that  case,  by  other  records  where  the 
power  is  required  to  be  shown. ' ' 

It  is  insisted,  however,  for  appellee  that  by  the  tenns  of  the  subscription  It 
was  made  upon  the  condition  that  the  bonds  should  not  be  issued  or  the 
county  pay  any  part  of  either  the  principal  or  interest  of  the  amount  sub- 
scribed until  the  county  was  exonerated  from  the  payment  of  its  subscrip- 
tion to  the  Kllzaljethtown  &  Tennessee  11.  R.  It  is  urged  that  this  p»\rt  of 
the  condition  was  made  precedent  t«  the  issuing  of  the  bonds,  but  that  the 
rest  of  the  condition,  to  the  effect  that  the  company  should  locate  and  con- 
struct its  road  through  Green  county,  or  within  one  mile  of  Greensburg,  and 
expend  the  amount  subscril)ed  in  Green  county,  was  not  made  a  condition 
precedent  to  the  issue  of  the  bonds;  but,  therefore,  only  an  obligation  was 
imposed  upon  the  railroad  company  for  the  performance  of  which  the  county 
only  looked  to  it.  It  is  also  insisted  that  it  is  shown  by  the  record  that  the 
subscription  to  the  Klizal)ethtown  &  Tennessee  R.  R.  was  void.  We  can  not 
concur  in  either  of  these  conclusions.  The  meaning  of  the  contract,  taken 
as  a  whole,  is  that  the  sul)scription  Is  ui)on  the  condition  that  the  company 
shall  locate  and  construct  its  niilroad  through  Green  county  and  within  on© 
mile  of  Greensburg,  and  expend  the  amount  subscrilx^d  in  the  limits  of  Careen 
county;  and  the  further  condition  is  added  that  the  bonds  are  not  to  be  issued 
or  anything  paid  on  account  of  the  subscription  until  the  county  Is  exon- 
erated from  its  former  subscription  to  the  Klizabethtown  &  Tennessee  R. 
R.  In  other  words,  the  bonds  are  not  to  be  issued  until  this  ivlea.*;e  is  made, 
and  after  the  release  is  made  the  bonds  may  be  issued;  but  they  are  to  be 
subject  to  the  condition  that  the  company  should  locate  and  construct  its 
road  as  above  set  out.  The  railroad  authorities,  In  applying  to  the  county 
court  for  a  vote  on  this  subject,  intended  by  their  petition  for  the  i^eople  of 
the  county  to  understand  that  iK'fore  any  liability  was  created  the  old  sub- 
iscrlptlon  to  the  Klizabethtown  and  Tennessee  R.  R.  was  to  be  out  of  the 
way  entirely,  and  that  after  this  was  done  the  promise  of  the  county  to  pay 
was  to  Le  conditioned  on  the  location  and  construction  of  the  road  through 
Gr.^en  county  and  within  one  mile  of  the  town  of  Greensburg.  In  constru- 
ing the  contract  the  court  must  bear  In  mind  that  it  was  a  proposition  sub- 
mitted by  the  railroad  company  to  Ije  voted  on  by  the  people  of  Green  county; 
and  that  construction  must  Ix*  adopted  which  was  clearly  contemplated  by  the 
piirtles  at  the  time.  The  railroad  company  intended  the  people  to  under- 
stand, and  the  people  understood,  from  the  pai)er,  when  they  voted  on  the 
subscription,  that  they  were  to  get  a  mllroad  through  the  wunty,  and  that 
If  they  did  not  get  It,  their  subscriptions,  being  •'conditioned  and  to  Ix?  paid 
as  alx)ve  stilted,"  would  not  he  binding  upon  the  county.  That  this  was  the 
understanding  of  the  parties  is  conclusively  shown  by  the  order  of  the  county 
court,  made  on  the  motion  of  the  railroad  company,  directing  the  bonds  to  be 
printed,  "the  same  to  be  conditioned  as  specified  in  the  order  submitting  the 
vote  of  the  said  county. ' ' 
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As  to  the  matter  of  the  subscription  to  the  Elizahethtown  &  Tennessee  R. 
R.  the  record  shows  the  following  order  of  the  county  court  made  on  May 
20,  1868: 

**Thi8  day  T.  R.  Barnett,  presiding  judge,  and  D.  T.  Towles,  clerk  of  the 
Green  County  Court,  produced  their  certificate,  in  words  and  figures  as  fol- 
lows, viz. : 

**We,  T.  R.  Barnett,  presiding  judge,  and  D.  T.  Towles,  clerk  of  the  Green 
County  Court,  duly  authorized  to  compare  the  poll  books  of  Green  county, 
certify  that  an  election  held  in  said  county,  at  the  various  voting  places  in 
said  CO  inty,  on  the  16th  day  of  May,  1868,  on  the  question  whether  the  county 
court  of  Green  county  shall,  for  and  on  behalf  of  said  county,  subscribe  for 
3,000  shares  of  the  capital  stock  of  the  Elizabeth  town  &  Tennessee  R.  R.  Co. , 
to  be  paid  for  in  the  bonds  of  said  county,  payable  In  twenty  years  and  bear- 
ing 6  per  cent,  interest,  payable  semiannually  in  the  city  of  New  York, 
■with  interest  coupons  attached  thereto,  and  that  686  votes  were  cast  for  said 
subscription  and  204  against  said  subscription.    May  20,  1868. 

'*T.  R.  BARNETT, 
**D.  T.   TOWLES. 

'*It  is,  therefore,  ordered  by  the  court  that  the  said  vote  be,  and  is  now^ 
entered  of  record,  as  follows,  to  wit,  586  votes  were  cast  for  said  subscription 
and  904  votes  were  cast  againt  said  subscription,  showing  that  there  is  a 
XDAJority  for  said  subscription  of  382  votes. 

"It  is  now,  therefore,  ordered  that  the  clerk  of  this  court,  for  and  on  behalf 
of  the  ooanty  of  Green,  make  said  subscription  on  the  terms  specified  in  the 
order  submitting  the  question  to  a  vole  as  aforesaid. " 

It  is  insisted  that  the  order  is  void  because  the  county  court,  instead  of  - 
making  the  subscription,  delegated  this  duty  to  its  clerk,  and  Meroer  County 
Court  V.  Kentucky  River  Navigation  Co.,  71  Ky.,  300,  is  relied  on.  But  in 
that  case  the  order  of  the  county  court  appointing  the  commissioner  to  make 
the  subscription  contained  these  words:  ''But  said  commissioner  is  directed 
not  to  subscribe  said  stock,  or  any  part  thereof,  until  said  company  shall,  by 
proper  orders  entered  on  the  books,  agree  that  no  part  of  their  subscription 
shall  be  mortgaged  under  the  provisions  of  the  10th  section  of  the  act  of  the 
Kentucky  Legislature  incorporating  said  company,  nor  shall  the  county  of 
Mercer  be  in  any  manner  bound  for  the  subscription  herein  decreed  to  be 
made  until  said  company  has  accepted  it  upon  the  conditions  herein  set 
forth. »' 

It  was  held  that  the  power  of  the  county  court  to  make  the  subscription 
being  conferred  by  law,  must  be  exercised  by  it,  and  that  it  could  not  confer 
upon  a  commissioner  the  power  to  determine  important  questions  submitted 
for  its  determination.  The  ground  of  the  decision  was  that  there  was  no  sub- 
scription unless  certain  things  were  done,  and  the  commissioner  was  to  deter- 
mine whether  these  things  were  done,  and  thus,  by  the  exercise  of  his  discre- 
tion, determine  whether  the  subscription  should  Ihj  made,  whereas  the  law 
had  vested  this  discretion  alone  in  the  county  court.  But  the  case  before  us 
Is  wholly  different.  No  discretion  is  conferred  upon  the  county  clerk.  He  is 
simply  directed  absolutely  to  do  a  clerical  act.  County  courts  can  not  con- 
veniently sign  subscription  papers  or  documents  of  this  kind,  and  for  conven- 
nience  such  bodies  usually  act  by  a  commissioner  or  agent  in  the  discharge 
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of  the  mere  clerical  duty  of  signing  the  pfipers.  Such  a  course  of  doing  their 
business  has  been  often  sustained.  (23  Am.  &  Eng.  Eney.  of  Ijaw,  2d  edi- 
tion, 3()5,  366;  Miller  v.  New  York,  109  U.  S.,  385;  Birdsall  v.  Clark,  29  Am. 
Rep.,  105;  Burrell  v.  Nahant  Bank,  35  Am.  Dec,  305;  Dillon  on  Municipal 
Corporations,  section  (M). )  As  tlie  case  is  here  only  on  demurrer,  the  ques- 
tion is  not  presented  whether  the  subscription  was  in  fact  mtule. 

Again,  it  is  urged  that  four  and  a  half  miles  of  railroad  have  been  built  in 
Green  county  by  a  successor  of  the  Cumberland  &  Ohio  R.  R.  Co.,  and 
this  is  relied  on  as  a  compliance  with  the  condition  of  the  contract  under  the 
case  of  Providence  Trust  Co.  v.  Slercer  County,  170  V.  S.,  fi02;  but  that  case 
rests  on  the  peculiar  facts  there  shown,  it  being  held  in  effect  that  the  con- 
tract was  substantially  complied  with.  That  is  not  the  case  here.  There 
has  been  no  substantial  compliance  with  the  contract.  The  road  was  to  be 
built  from  the  Ohio  river  to  the  Tennessee  line,  and  the  subscription  was 
made  on  the  condition  that  it  was  to  be  paid  when  the  road  was  constructed 
through  Green  county.  It  has  never  l^een  constructed  through  Green  county, 
nor  does  it«  construction  In  any  manner  approximate  a  fulfillment  of  the 
conditions.  To  hold  that  there  has  been  a  compliance  with  the  terms  of  the 
contract  would  be  to  give  no  effect  to  the  natural  meaning  of  the  langua^ 
used.  (People's  Ferry  Co.  v.  Balch,  74  Mass.,  308;  Memphis,  &c.,  By. 
V.  Thompson,  34  Kan.,  170.) 

The  fact  that  the  county  paid  the  interest  on  the  bonds  for  a  few  years  does 
not  estop  it  to  show  their  invalidity.  (Martin  v.  Fulton  County,  10  Wall., 
f576;  Norton  v.  Shelby  County,  118  U.  S.,  425;  District  of  Doon  v.  Cum- 
mins, 142  U.  S. ,  1044 ;  Mercer  County^  v.  Providence  Life  and  Trust  Co. ,  19 
C.   C.   A.,  68t  Graves  v.  Saline  Co.,  161  U.  S.,  373.) 

We,  therefore,  conclude  that  upon  the  facts  shown  the  county  of  Green  is 
not  liable  upon  the  bonds  sued  on,  and  that  the  court  should  have  overruled 
the  demurrer  to  the  answer.  As  the  case  was  submitted  both  on  a  demurrer 
and  a  motion  for  judgment  notwithstanding  the  answer,  we  will  not  now 
direct  a  judgment  to  be  entered  for  the  defendant.  As  the  bonds  in  contest 
contain  no  recitals,  no  opinion  Is  intimated  on  the  conflict  of  authority 
referred  to  by  Judge  Cooley,  as  to  whether  municipal  oflQcers  issuing  bonds 
without  authority  can  estop  the. municipality  by  reciting  in  the  bonds  that 
they  have  such  authority. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  incon- 
sistent herewith. 

Whole  court  sitting  except  Judge  Settle,  who  declined  to  sit  in  the  case. 
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(Filed  June  17,  1908.) 

Infants— Ratification  and  disaffirmance  of  contracts— A.  died  leaving  his 
widow  and  two  infant  children  surviving  him,  B.  and  C.  He  owned  four 
tracts  of  land.  The  widow  married  D. ,  and  B. ,  one  of  the  daughters,  mar- 
ried K. ,  and  while  B.  was  only  seventeen  years  of  age  she  and  her  husband 
swapped  her  interest  in  the  four  tracts,  worth  about  $1,300,  to  D.,  her  step- 
father, for  land  worth  about  1600,  and  $60  in  money.  He  knew  that  she  waa 
under  age,  and  took  her  aflQdavit  that  she  would  make  him  a  deed  for  same 
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after  she  became  of  age.  Before  deeds  were  made  under  this  trade  she  and 
her  huslMind  swapped  the  tract  received  from  D.  to  F.  for  a  tract  ownetl  by 
him,  and  by  agreement  D.  made  a  deed  to  F.  for  his  tract  and  F.  conveyed 
his  tract  to  her,  and  she  conveyed  her  interest  in  her  father's  estate  to  D. 
She  and  her  husband  settled  on  the  tract  conveyed  to  her  by  F. .  and  subse- 
quently, while  she  was  still  an  infant,  conveyed  one-half  ot  it  to  H.,  and  made 
a  deed  to  him  for  it.  After  this  she  became  of  age.  The  deed  which  she  had 
made  to  D.  ha<l  not  been  recorded,  and  appellee  proposed  to  her  husband  to 
pay  him  11,100  for  the  land  which  had  lx*en  conveyed  to  1>.  D.  notified  ap- 
pellee that  he  owned  the  land,  and  for  him  not  to  complete  the-trade.  Sub- 
Hequently  B.  and  her  husband  re-acknowledged  the  deed  to  H.,  and  executed 
and  acknowledged  a  deed  to  appellee,  who  \mU\  $1,100  for  the  land.  D.  was 
in  possession  of  the  land  and  had  cut  about  1200  worth  of  timber  from  it.  Ap- 
pellee filed  this  .suit  against  D.  to  quiet  his  title  to  the  land.  Held— That 
the  deed  made  by  the  Infant  married  woman  to  IX,  her  stepfather,  was  not 
void.  She  di.sjifflrmed  it  by  making  a  deed  to  apjiellee  for  the  same  land 
after  she  became  of  age.  The  fact  that  api^ellee  had  notice  of  the  claim  of  D. 
did  not  render  his  purchase  void.  The  deed  she  made  to  H.  during  her 
infancy  was  not  void,  and  her  re-acknowledgment  of  it  deprived  D.  of  no 
legal  right.  It  is  the  policy  of  the  law  to  discourage  persons  from  buying 
the  property  of  infants,  and  also  its  policy  to  encourage  persons  to  buy  their 
property  at  full  value  after  they  become  of  age.  An  infant  may  disaffirm 
his  contract  on  becoming  of  age,  and  if  during  his  infancy  he  has  spent  the 
consideration  received,  this  is  nothing  more  than  the  law  expects  of  him ; 
but  if  he  still  has  the  ccnsideration,  or  its  representative  in  money  or  prop- 
erty, he  must,  on  disaffirming  his  contract,  make  restitution  to  the  extent 
of  the  consideration  still  in  his  hands.  Appellee  paid  the  full  value  of  the 
property,  and  a  loss  should  not  be  thrown  on  him.  She  can  not  use  her  in- 
fancy as  a  sword,  and  the  chancellor,  on  a  proper  application,  can  do  justice 
between  her  and  D.  to  the  extent  that  she  still  retains  the  land  that  she  got 
from  him  or  its  representative,  charging  him  with  what  he  h^  received  for 
the  timber  cut  off  her  land  and  the  reasonable  rent  while  is  in  his  posses- 
sion. 

N.  B.  Hays,  J.  G.  &  J.  S.  Forester  and  J.  H.  Hazelrigg  for  appellants. 

T.  L.  Edelen  and  W.  F.  Hall  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

John  M.  Creech  died  about  twenty  years  ago,  leaving  a  widow  and  two 
children,  who  were  both  then  infants.  He  owned  four  tracts  of  land.  Some 
tbiie  after  his  death  the  widow  Intermarried  with  William  Ison,  and  after 
this  the  daughter,  Pasha,  married  George  Ison.  In  the  year  1896,  when  she 
•was  seventeen  years  of  age,  she  and  her  husband  swapped  her  Interest  in  the 
four  tracts  of  land  owned  by  her  father  to  her  stepfather,  William  Ison,  for 
a  tract  of  land  in  I^tcher  county  ownetl  by  him,  he  paying  her  |50  in  addi- 
tion in  the  trade.  This  trade  was  proposed  by  her  and  her  husband,  and 
seems  to  have  been  much  canvassed  before  it  was  made.  The  tract  of  land 
which  William  Ison  swapped  to  her  was  of  value  |500,  so  that  she  got  in  the 
trade  1550  for  her  patrimony.  He  knew  that  she  was  only  seventeen  years 
of  age,  and  took  from  her  an  affidavit  that  she  would  make  him  a  deed  after 
she  became  of  age.  Before  deeds  were  made  under  this  trade  she  and  her 
husband  swapped  the  William  Ison  tract  to  Elijah  Ison  for  a  tract  owned  by 
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hiiii,  and  by  agreement  William  Ison  made  a  deed  to  Elijah  Ison  for  his  tract. 
Elijah  Ison  conveyed  his  tract  to  her  and  she  conveyed  her  interest  in  her 
father's  land  to  William  Ison.     She  and  her  husband  settled  on  the  tract  of 
land  conveyed  to  her  by  Elijah  Ison,  and  subsequently,  while  she  was  still  an 
infant  conveyed  one-half  of  it  to  Joseph  Holcomb,  and  made  a  deed  to  him 
for  it.     After  all  this,  on  July  1,  1891,  she  became  of  age.     The  deed  which 
she  had  made  to  William  Ison  for  her  land  had  not  been  recorded,  and  R.  N. 
Cornett  proposed  to  her  husband  to  pay  him  tl.lOO  for  it.     Wi|liam  Ison 
heard  of  this,  and  on  the  day  that  she  was  of  age  went  to  see  her,  asking  her 
to  make  him  a  deed  the  next  day.     The  next  morning  he  went  to  see  Cor- 
nett, telling  him  of  his  purchase  of  the  land  and  requesting  him  to  drop  tfae- 
trade,  and  offered  him  1100  to  do  this.     Cornett  said  he  did  not  want  hi& 
money  for  nothing,  and  Ison  told  him  if  he  bought  the  land  he  would  buy  a 
law  suit.    That  day  Cornett  took  to  her  house  a  deputy  clerk,  with  a  deed  he 
had  prepared  for  her  to  sign.     Joseph  Holcomb's  wife  was  there  with  his- 
deed  for  the  purpose  of  getting  that  re-acknowledged.    The  proof  is  conflict- 
ing as  to  which  deed  was  signed  first,  but  from  all  the  evidence  we  conclude 
that  it  was,  in  substance,  one  transaction,  and  that  both  deeds  should  be 
treated  as  executed  at  the  same  time.    Both  were  on  the  table  together,  and 
the  proof  leaves  the  mind  in  doubt  as  to  which  was  acknowledged  and  deliv- 
ered flrst.    Cornett  got  his  de«d  and  paid  the-money  and  Holoomb's  wife  got 
his.    Both  were  properly  acknowledged.    William  Ison  was  in  possession  of 
the  land  at  the  time.     Cornett  paid  $1,100  for  the  land,  |800  of  it  being  paid 
in  a  stock  of  goods.    Holcomb  paid  nothing  for  the  acknowledgment  of  his- 
deed.     Pasha  Ison  and  her  husband  were  then  living  on  the  remainder  of 
the  tract  conveyed  to  her  by  Elijah  Ison  outside  of  the  part  conveyed  by  them 
to  Holcomb,  and  continued  to  reside  there.     Befoi-e  she  became  of  age  Wil- 
liam Ison  had  cut  off  the  land  she  conveyed  to  him  timber  of  the  value  of 
something  over  |200,  and  received  the  money  for  it.    What  she  had  received  for 
the  land  conveyed  to  Holcomb  is  not  shown.     Cornett  then  filed  this  suit^ 
against  William  Ison  to  quiet  his  title  to  the  land.    William  Ison  answered, 
making  his  answer  a  counterclaim,  and  praying  that  his  title  be  quieted. 
The  case  was  submitted  to  the  chancellor,  who  entered  judgment  in  favor  of 
Cornett,  and  William  Ison  appeals. 

The  proof  leaves  no  sort  of  doubt  that  Cornett  bought  with  full  knowledge 
of  the  previous  sale  to  William  Ison  and  of  his  claim  to  the  land.  It  also 
leaves  no  sort  of  doubt  that  Cornett  paid  for  the  land  |1,100  in  money  and 
proi)erty.  Each  of  them  earnestly  maintains  that  the  other  has  no  equity  in 
his  case.  The  stepfather  evidently  knowingly  made  a  hard  trade  with  his 
stepdaughter  when  an  infant;  but  the  husband  urged  the  trade,  and  there  was 
no  fraud  in  it.  Cornett  bought  with  full  notice  of  the  prior  claim  of  Wil- 
liam Ison;  also  of  the  re  acknowledgment  of  the  deed  to  Holcomb,  and  that 
he  was  buying  a  law  suit. 

The  deed  of  an  infant  conveying  ival  estate  when  any  valuable  considera- 
tion passes  to  him  is  not  void,  but  voidable  only,  and  may  be  confirmed  aft4?r 
his  arrival  at  the  age  by  the  re-acknowledgment  of  the  deed  or  conduct  show- 
ing an  election  to  stand  by  it.  (Hoffert  v.  Miller,  86  Ky.,  572,  and  cases 
cited. )  After  arriving  at  age  he  may  disallirm  a  contract  made  during  in- 
fancy for  the  sale  of  real  property,  either  executed  or  executory,  by  merely 
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making  another  conveyance  of  the  same  property  to  a  third  person,  and  It 
is  unnecessary  for  him  to  n»fund  to  the  .fli-st  person  the  consideration  re- 
ceived In  order  to  render  the  second  conveyance  valid.  (Vallandlngham  v. 
Johnson,  S5  Ky.,  289.)  The  purchaser  holding  under  a  deed  made  by  an 
infant  can  not  rely  upon  the  champerty  stiitute  as  against  the  second  pur- 
chaser, as  his  holding  is  not  adverse  to  the  infant.  (Moore  v.  Baker,  93  Ky., 
618;  Freeman's  note  to  Craig  v.  Van  Bibber,  18  Am.  St.  Rep.,  657,  703;  16 
Am.  &  Eng.  Kncy.  of  Law,  288-393. ) 

The  fact  that  Gornett  had  notice  of  the  claim  of  Ison  did  not  render  his  pur- 
chase void,  for,  as  has  been  well  aiid,  the  privilege  of  an  infant  to  dlsalTirm 
his  contract  mii^ht  be  of  little  value  to  him  if  he  were  permitted  to  dispose 
of  the  proiK^rty  previously  conveyed  to  such  persons  onlj^  as  hivd  no  notice 
of  the  prior  conveyance.  (Jackson  v.  Burchin,  14  Johns.,  124;  Morgan  v.  Lane, 
9  Mo. .  443. )  It  has  also  btH.'n  held  that  if  tin  infant  conveys  his  land,  and 
on  attaining  his  majority  ratifles  his  conveyance  and  then  conveys  to  another 
person  for  a  valuable  consideration,  the  first  grantee  not  being  in  posse.ssion, 
the  second  grantee  having  notice  of  the  deed  made  In  Infancy,  but  no  notice 
of  the  ratification.  Is  entitled  to  hold  the  land.  (Black  v.  Hill,  36  111.,  376, 
87  Am.  Dec.,  224. )  The  rule  is  thus  well  stated  In  16  Am.  &  Eng.  Ency.  of 
Law,  page  387:  "The  right  of  an  infant  to  avoid  his  contract  is  one  conferred 
by  law  for  his  protection  against  his  own  improvidence  and  the  designs  of 
others;  and  though  Its  exercise  is  not  infrequently  the  occasion  of  in  jury- 
to  those  who  have  in  good  faith  dealt  with  him,  this  is  a  consequence  which 
they  might  have  avoided  by  declining  to  enter  into  the  contract.  It  is  the 
policy  of  the  law  to  discourage  adults  from  contracting  with  infants,  and 
the  former  can  not  cxmi plain  if,  as  a  consequence  of  their  violation  of  this 
rule  of  conduct,  they  are  Injured  by  the  exercise  of  the  right  with  which  the 
law  has  purposely  invested  the  latter,  nor  charge  that  the  infant,  in  exercis- 
ing the  right,  is  guilty  of  fraud. ' ' 

Here  Cornett  had  notice  of  all  the  facts,  and  bought  with  full  knowledge 
of  the  situation,  Ison,  the  prior  purchaser,  being  in  actual  possession.  But 
the  infant  had  sold  the  land  to  Holcomb  before  her  majority,  and,  as  appears 
from  the  proof,  had  nothing  at  that  time  except  the  little  place  on  which  shft 
resided.  She  was  under  no  obligation  to  disaffirm  her  deed  made  to  Hol- 
oomb.  That  deed  was  not  void.  It  was  only  voidable.  If  she  did  not  dis- 
affirm it,  it  stood  good.  Ison,  when  she  disaffirmed  the  deed  made  to  him, 
could  not  demand  of  her,  as  a  condition  of  that  disaffirmance,  that  she  should 
also  disaffirm  the  deed  made  to  Holcomb.  Her  acknowledgment,  therefore, 
of  the  deed  made  to  Holcomb  after  she  became  of  age  deprived  Ison  of  no 
legal  right.  She  was  under  at  least  a  moral  obligation  to  Holcomb  after 
she  had  disposed  of  the  consideration  received  from  him  for  the  land  con- 
veyed to  him.  Her  re-acknowledgment  of  the  deed  put  it  out  of  her  power 
thereafter  to  disaffirm  it ;  but  the  same  effect  would  have  followed  if  she  had 
remained  silent  and  taken  no  action  for  the  statutory  period.  Ison  was  In 
no  worse  condition  after  she  re-acknowledged  that  deed  and  disaffirmed  his 
than  he  would  have  been  If  she  had  disaffirmed  his  without  taking  any 
action  as  to  the  Holcomb  matter.  He  would  have  no  claim  on  the  Holcomb 
land  if  she  had  not  re-acknowledged  Holcomb *s  deed  and  simply  allowed  the 
matter  to  remain  as  it  was. 

vol.  25—24 
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If  sho  had  sold  the  laud  to  Holcomb  after  becoming  of  age  a  different  ques- 
tion would  lie  presented;  but  when  she  re-acknowledged  the  deed  to  him  she 
shnply  elect*»d  not  t-o  disaffirm  it,  as  she  had  the  legal  right  to  do,  and  no  right 
of  Ison  being  pn-ejudiced  thereby,  he  c^in  not  complain.  As  it  is  the  policy 
of  the  law  to  discourage  i)ersons  from  buying  the  property  of  infants,  and 
also  its  policy  to  encourage  persons  to  buy  their  prc.ptTty  at  full  value  ixft^r 
they  Ix^come  of  age,  without  fear  of  losses  by  reasons  of  contracts  made  dur- 
ing infancy,  the  interests  of  this  class  of  persons  require  that  lx)na  fide  pur- 
chasers of  their  property  for  value  after  they  have  arrived  at  age  should  \ye 
upheld;  for  otherwise  their  property  might  be  sacrificed,  as  in  this  case,  by 
a  sale  at  half  its  value  during  Infancy,  and  after  they  arrived  at  age  no  one 
Jwould  be  willing  to  buy  from  them  and  pay  the  value  of  the  pi-operty. 

Pasha  Ison  is  not  a  party  to  this  suit,  and  we  ain  not,  therefore,  det<»r- 
mine  her  rights.  But  on  the  facts  as  pivsent-ed  the  real  equity  of  the  case 
is  not  diflBcult  to  see.  Tlie  disability  of  infancy  is  allowed  by  law  as  a  shield, 
not  as  a  sword.  The  infant  may  disiiflirm  his  contract  on  becoming  of  age, 
and  if  during  his  infancy  he  has  spent  the  consideration  received,  this  is 
nothing  more  than  the  law  exi)ects  of  him ;  but  if  he  still  has  the  considera- 
tion, or  its  repivsentative  in  money  or  propi»rty,  he  must,  on  disaffirming  his 
contract,  make  restitution  to  the  extent  of  the  consideration  still  In  his 
hands.  Thus,  if  he  gives  his  note  for  the  price  of  personal  property  and 
pleads  infancy  to  the  note,  the  title  to  the  property  revests  in  the  vendor,  and 
he  may  recover  it  in  an  action  in  trover.  The  same  principles  apply  in  the 
cii.se  of  ival  estate.  (Kitchen  v.  Lee,  11  Page,  107;  Henry  v.  lloot,  33  X.  Y., 
626;  Carr  v.  Clough,  69  Am.  Dec,  345;  1(5  Am..  &  Eng.  Ency.  of  Law,  293: 
Manning  v.  Johnson,  (52  Am.  Dec,  782;  Bradley  v.  Wolfe,  60  Miss.,  433.) 

William  Ison  was  the  girl's  stepfather;  she  was  snuill  when  her  own  father 

•  died  and  had  grown  up  in  his  home.  He  stood  to  her  in  loco  parentis,  lu 
this  situation,  when  she  was  seventeen  years  of  age,  he  tnided  her  out  of  her 
patrimony  for  |5o0,  and  this  land,  after  he  had  cut  over  |2U0  wort.h  of  tim- 
ber from  it,  sold  for  |1,1(K\  about  four  years  lat«r,  thus  showing  that  the 
land  in  its  original  condition  would  have  been  worth  over  |1,S00.  The  law 
will  not  enforce  in  his  favor  a  contract  made  with  her  by  him,  by  which 
more  than  half  her  property  was  taken  from  her.  The  rule  is  that  ratifica- 
tion, to  be  binding  on  the  infant,  must  l)e  voluntary,  the  act  of  a  free  mind 

•  and  not  done  under  misapprehension.  (Note  to  Craig  v.  Van  Bebber,  18  Am. 

^  t?t.  Rep. ,  706. )  There  was  no  intention  on  her  part  to  ratify  the  dee<l  to  Wil- 
liam Ison.  Cornett  paid  the  full  value  of  the  property,  and  a  loss  should  not 
be  thrown  upon  him.     Still  she  can  not  use  her  Infancy  as  a  sword,  and  the 

'Chancellor,  on  a  proper  application,  can  do  justice  between  her  and  WiUiam 
Ison  to  the  extent  that  she  still  retains  the  land  that  she  got  from  him,  or 
its  representiitive,  charging  him  with  what  he  has  received  from  the  timber 
•i^ut  off  her  land  and  the  reasonable  rent  while  in  his  possession. 
Judgment  aflSrmed. 
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THOMPSON'S  EX'OR  v.  BROWN,  &c. 

(Filed  June  17,  1903.) 

Wills— Public  charity— This  action  Involves  the  construction  of  a  clause  of 
the  testatrix's  will  directing  that  her  executor  sell  her  property,  and  after 
payment  of  certain  bequests  and  funeral  expenses  shall  distribute  the  balance 
to  the  poor  in  his  discivtion.  Held— That  the  devise  is  sufficiently  definite 
to  establish  a  public  charity. 

Thompson  &  Spalding  for  appellant. 

H.  P.  Cooper  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  eleventh  clause  of  the  will  of  Elizabeth  Thompson,  who  died  in  Sep- 
tember, 1897,  reads  as  follow:  "I  will  and  din'ct  that  my  house  and  lot  in 
Bay%vick,  Ky.,  be  sold  at  such  time  and  on  such  terms  as  my  executor  may 
deem  best,  and  I  will  that  the  proceeds,  together  with  whatever  other  estate 
I  may  have  after  the  payment  of  the  aforesaid  bequest  and  funeral  expenses, 
shall  be  collet^ted  by  my  executor,  and  by  him  distributetl  to  the  poor  in  his 
discretion." 

The  only  question  for  decision  upon  this  appeal  is  whether  the  gift  in  this 
clause  is  sufficiently  definite  to  be  enforcible  under  section  317  of  the  Ken- 
tacky  Statutes,  which  require  that  such  gifts  shall  point  out  with  reasona- 
ble certainty  the  purpose  of  the  charity  and  the  beneficiaries  thereof.  Very 
different  rules  from  those  that  are  applied  in  establishing  and  administering 
prlTate  trusts  will  be  applied  in  order  to  give  effect  to  the  intention  of  a 
donor  to  establish  a  public  charity.  In  discussing  this  question  Perry  on 
Triist-s,  section  687,  uses  this  language:  **If  in  a  gift  for  private  l^eneflt  the 
-cestui  ques  trust  are  so  uncertain  that  they  can  not  he  identified,  or  can  not 
•come  into  court  and  claim  the  benefit  conferreti  upon  them,  the  gift  will  fail. 
But  if  the  gift  is  made  for  a  public  charitable  purpose,  it  is  immaterial  that 
the  trustee  is  uncertain  or  incapable  of  taking,  or  that  the  objects  of  the 
charity  are  uncertain  and  indefinite.  Indeed  it  is  said  that  vagueness  is  in 
some  respects  essential  to  a  good  gift  for  a  public  charity,  and  that  a  public 
charity  begins  where  uncertainty  in  the  recipient  begins." 

The  general  doctrine  upon  the  question  of  charitable  bequests  is  that  the 
l)eiieflciaries  should  be  designated  as  a  class  only,  leaving  the  number  and 
Individuals  to  be  determined  by  the  trustees  who  administer  it.  Devises  for 
the  poor  have  always  been  favorite  modes  of  dispensing  charity  by  benevo- 
lent persons,  and  trusts  created  for  this  purpose  have  been  generally  upheld 
by  the  court  In  Moore's  Heirs  v.  Moore's  Devisees,  34  Ky.,  364,  it  was  de- 
cided: **When  an  ascertainable  object  is  designated  by  the  donor  in  general 
«nd  collectible  terms  as  the  poor  of  a  given  county  or  parish,  or  when  a  per- 
son is  appointed  by  him  to  select  a  descril^ed  portion  or  kind  or  number  from 
«  designated  class,  the  chancellor,  sitting  as  judge  in  equity,  will  interpose 
on  the  ground  of  trusts. " 

In  the  case  of  Curling  v.  Curling,  8  Dana,  38,  James  Curling  left  the  xes- 
idne  of  his  estate  for  the  use  and  benefit  of  a  public  seminary,  not  designat- 
ing where  it  was  to  be  located.  The  circuit  judge  held  the  devise  void  for 
^mcertainty,  but  upon  appeal  to  this  court  Judge  Rol)ertson,  delivering  the 
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opinion  of  the  court,  said:  *'The  testatrix  by  designating  a  generar object  of 
charity  (a  public  seminary),  must  be  understood  as  intending  either  a  sem- 
inary, or  the  seminary  of  his  county,  or  any  seminary,  "which  his  executor 
or  a  court  of  equity,  in  the  exercise  of  a  sound  discretion,  should  vselect  as  best 
adapted  to  effect  the  object  of  charity.  Upon  either  of  these  hypotheses  the 
testator's  purpose,  as  declared  and  circumscribed  by  himself,  may  be  ful- 
filled by  applying  the  fund  to  a  specific  object  without  any  hazard  of  per- 
verting his  bounty  in  a  manner  not  contemplated  by  him,  and  authorized 
by  his  will.  Therefore,  according  to  principles  established  as  perfectly  judi- 
cial, we  are  of  the  opinion  that  the  devise  created  a  charitable  trust,  which 
may  be  executed  according  to  law,  and  without  violating  the  will  of  the 
testator  or  making  a  will  for  him,  and,  therefore,  we  conclude  that  the  cir- 
cuit court  ought  to  have  decreed  the  appropriation  of  the  profits  of  the  de- 
Tise  to  the  use  of  the  Trigg  Seminary,  and  appointed  a  trustee  to  execute 
the  trust." 

In  the  very  recent  case  of  Spalding  v.  St.  Joseph's  Industrial  J^chool,  21 
Ky.  Law  Rep.,  116,  Judge  DuRelle  uses  this  language:  "All  the  Kentucky 
cases  have  sustained  the  charitable  uses  therein  considered  because  the  court 
held  that  a  charitable  object  was  indicated,  or  a  class  of  charitable  objects 
designated,  from  which  choice  was  authorized  to  be  mmle.  In  some  of  them 
there  is  room  for  difference  of  opinion  as  to  the  certainty  of  the  objects  of  the 
charitable  uses  sustained,  but  the  courts  have  always  held  that  they  were 
certain,  either  by  being  designated  by  the  donor  or  one  of  a  class  designated 
by  him  from  which  choice  was  authorized  to  be  made." 

In  Bedford  v.  Bedford,  18  Ky.  Law  Rep.,  193,  the  devise  was  to  the  State 
of  Kentucky  in  trust  for  the  benefit  of  the  St^te,  the  profits  therefrom  to  be 
appropriated  annually  forever  towards  the  education  of  the  childi'en  of  the 
State,  particularly  the  poor  and  most  unintelligent.  The  devise  in  this  case 
was  sustained  as  sufficiently  definite.  The  court  said:  "Trusts  must  be  for 
the  benefit  of  an  indefinite  number  of  persons,  for  if  the  beneficiaries  are 
personally  designated  the  trust  lacks  the  essential  element  of  indefiuitenesB, 
which  is  one  characteristic  of  a  legal  charity,  and  which  distinguishes  it  from 
a  mere  private  trust." 

There  has  been  considerable  diversity  in  the  decisions  of  the  courts  of  the 
various  States  of  the  Union  as  to  the  extent  they  will  go  in  upholding  an 
Indefinite  trust.  In  some  States,  particularly  Marlyand,  Virginia,  Michi- 
gan, New  York  and  Wisconsin,  it  has  been  held  that  courts  of  equity  have 
no  greater  jurisdiction  to  enforce  public  than  private  trusts.  On  the  other 
hand,  in  Kentucky,  Maine,  Massachusetts.  Misssourl,  Pennsylvania,  and 
many  other  States,  where  the  principles  of  43  Elizabeth,  chapter  4,  are  ao- 
ceptetl,  they  have  gone  to  the  farthest  limit  in  this  regard.  In  this  State  six- 
teen decisions  have  been  reported  upon  this  question  of  charitable  uses^ 
beginning  with  the  case  of  Glass  &  Bonta  v.  Thomas,  3  Dana,  170,  in  which 
chariU^ble  bequests  have  been  uniformly  upheld.  But  it  is  insisted  that  the 
amendment  to  section  317  of  the  Kentucky  Statutes,  passed  by  the  general 
assembly  in  18«3,  which  is  in  these  words:  "If  the  grant,  devise,  gift,  ap- 
pointment or  assignment  shall  have  pointed  out  with  reasonable  certainty 
the  purpose  of  the  charity  and  the  beneficiaries  thereof,  etc.,"  was  intended 
by  the  law-making  department  of  the  government  to  change  the  rule  which 
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%BS  lieretofore  prevailed  in  this  State.  The  words  of  the  amendment  are  the 
'Same  as  those  used  In  several  opinions  sustaining  bequests  to  various  chari- 
ties, and  )t  would  be  more  consistent  with  reason  and  common  sense  to  be- 
lieve that  the  legislature  simply  intended  to  crystallize  into  the  statute  law 
the  doctrine  which  has  been  so  often  announced  by  this  court,  and  which 
has  been  accepted  with  approval  by  the  profession,  the  general  assembly,  the 
public  at  large,  and  by  most  eminent  text-writers. 

The  gift  in  this  case  is  to  the  poor  as  a  class,  and  the  testatrix  has  ap- 
pointed her  executor  to  select  from  this  class  the  persons  who  are  to  receive 
the  benefit  of  the  charity.  In  our  opinion  the  judgment  of  the  trial  court  is 
in  oonflict  with  what  has  become  the  settled  legislative  {wlicy  in  this  State 
with  respect  to  public  charities,  and  Spalding  v.  St.  Joseph's  Industrial 
School,  21  Ky.  Law  Rep.,  116,  relied  on  to  support  the  judgment  of  the  trial 
>oourt,  is  not  in  conflict  with  the  other  case,  and  the  devise  in  this  case 
should  be  upheld. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


MILLER  V.  FARMERS  BANK  OF  KY.,  USE  OF  SAM  JETT. 
(Filed  June  17,  lfi03— Not  to  be  reported. ) 

1.  Champerty— Adverse  possess^ion — P.  recovered  judgment  against  E., 
enforcing  a  lien  for  purchase  money,  and  M.  became  the  purchaser  at  the 
sale  and  took  possession,  but  failed  to  pay  the  purchase  money.  After- 
'wards  P.  took  out  an  execution  which  was  levied  on  the  land,  and  he  be- 
came the  purchaser.  He  afterwards  obtained  a  writ  of  posst^ssion  for  the 
land,  hut  did  not  have  it  issued  or  executed.  P.  sold  the  land  to  M.,  and  it 
•was  afterwards  included  in  a  large  ]x)iindary  conveyed  liy  order  of  court  to 
the  Farmers  Bank,  who  sold  and  conveyed  it  to  J.,  and  he  failed  to  pay  for 
this  tract  of  land  held  by  M. ,  who  was  the  nephew  of  P. ,  who  had  permit- 
ted him  to  hold  possession.  The  bank  instituted  this  action  in  equity  to 
dispossess  M.  of  the  land.  It  is  insisted  for  M.that  M.'s  pos.session  was  ad- 
verse, and,  therefore,  the  deed  to  the  l3imk  was  champertous,  and  the  judg- 
ment of  P.  against  M.  was  void,  as  he  was  not  before  the  court.  Held— That 
the  possession  of  M.  was  not  adverse  U)  P. ,  and  the  deed  was  not  champer- 
tous,  and  appellant  can  not  in  this  collateral  proceeding  question  the  cor- 
rectness of  the  judgment  in  favor  of  P.  against  M. 

2.  Parties  to  actions— The  bank  has  a  lien  on  the  land  for  the  purchase 
money,  and,  thei-efore,  has  an  equitable  interest  in  it.  It  was  necessary  for 
it  to  get  M.  out  of  possession  to  protect  its  interest,  and  although  it  had  con- 
veyed the  land  to  J.,  it  might  maintain  an  action  in  equity  for  the  protec- 
tion of  its  rights. 

J.  B.  Marcum  for  appellant. 

J.  J.  C.  Bach,  John  Patrick,  Kelly  Kash  and  John  W.  Rodman  for  ap- 
pellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1876,  M.  W.  Puckett  recovered  judgment  in  the  Breathitt  Cir- 
<juit  Court  against  Wesley  Edwards,  enforcing  a  Hen  for  purchase  money 
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on  a  tract  of  100  acres  of  land.  The  land  was  sold  on  February  19,  1877,  and  M. 
W.  Miller  became  the  purchaser,  executing  bond  with  surety.  He  failed  to- 
pay  the  bond  and  Puckett  took  out  an  execution  on  it,  which  was  levied  on 
the  land  by  the  sheriff.  After  proper  proceedings  the  land  was  sold  and  Puck- 
ett became  the  purchaser.  On  July  8,  1878,  Puckett  filed  suit  against  Miller 
to  recover  the  land.  This  action  was  consolidated  with  the  former  action 
then  pending  of  Puckett  v.  Edwards,  and  on  July  5,  1889,  a  Judgment 
was  entered  in  the  consolidated  actions  in  favor  of  Puckett,  and  awardin|f 
him  a  writ  of  {wssession  for  the  land,  the  court  holding  that  no  conveyance 
was  necessary  as  the  legal  title  was  already  in  him.  Puckett  allowed  Mil- 
ler, who  was  his  nephew,  to  remain  on  the  land,  and  while  he  was  thus  in 
possession,  the  wijit  of  possession  in  favor  of  Puckett  not  having  been  sued', 
out  or  executed,  Puckett  sold  to  John  Meagher,  and  on  March  19,  1896,  In  a 
Buit  of  M.  W.  Puckett  against  John  Meagher,  the  land  was  included  in  a 
large  boundary  conveyed  by  order  of  the  court  by  commissioner's  deed  to  the 
Farmers  Bank,  who  sold  and  conveyed  it  to  Sam  Jett. 

Jett  refused  to  pay  the  bank  for  the  100  acres  held  by  Miller,  and  there- 
npon  it  filed  this  petition  in  equity,  pmying  that  Miller  be  dispossessed  of 
the  land,  and  for  wri^  of  possession  thereifor.  The  court  on  final  hearing  ad-^ 
judged  the  bank  the  relief  sought,  and  Miller  appeals.  It  is  insisted  for  ap- 
pellant that  Miller's  {wssession  wad  adverse,  and,  therefore,  the  deed  to  the 
bank  was  champertous;  also  that  the  judgment  against  Miller  in  favor  of 
Puckett  is  void,  as  he  was  not  before  the  court,  and  that  the  bank  having 
Bold  to  Jett,  is  not  the  real  party  in  interest  and  can  not  maintain  an  action.. 

In  Swager  v.  Crutchfleld,  78  Ky.,  411,  it  was  held  that  the  champerty  act 
did  not  embrace  a  case  where  the  vendor  had  already  litigated  the  title  with 
the  occupant  and  had  obtained  a  judgment  in  his  favor,  which  was  irreyersi-^ 
ble.  Besides,  the  proof  heard  on  the  trial  is  not  sufficient  to  establish  an^ 
adverse  holding  by  Miller  af t«r  the  judgment  in  favor  of  Puckett  against 
him  for  the  land.  As  that  judgment  is  not  directly  attacked  and  is  only 
assailed  now  collaterally,  it  is  presumed  that  the  court  had  Jurisdiction, 
although  no  service  of  process  is  shown.  (Freeman  on  Judgments,  section 
184;  Jones  v.  Edwards,  78  Ky.,  6. )  The  bank  has  a  lien  on  the  land  for  its 
purchase  money,  and,  therefore,  has  an  equitable  interest  in  it.  It  was  nec-^ 
essary  for  it  to  get  Miller  out  of  possession  to  protect  its  interest,  and 
although  it  had  conveyed  the  land  to  Jett,  it  might  maintain  an  action  in- 
equity for  the  protection  of  its  rights.  On  the  whole  case  the  judgment  in 
favor  of  appellee  seems  clearly  in  accordance  with  justice  and  right. 

It  is,  therefore,  affirmed. 


TAYLOR  V.   COMMONWEALTH. 

(Filed  June  18,  liX)3. ) 

Criminal  law — Embezzlement  by  president  and  director  of  an  investment 
company-— Indictment — Appellant  and  four  others  organized  an  investment 
company  of  which  appellant  became  president  and  director.  He  was  indicted 
and  convicted  under  section  1202,  Kentucky  Statutes,  for  embezzlement  of" 
the  funds  of  the  corporation,  from  which  he  prosecutes  an  appeal,  and  insists 
that  the  indictment  is  insufficient,  and  that  a  demurrer  thereto  should  have 
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been  sustained  on  the  ground  that  it  charged  two  offenses:  One,  in  that  ap- 
pellant embezzled  the  money  of  the  corporation ;  and  the  other  that  he  embez- 
zled the  money  of  various  persons  other  than  the  corporation.  Held— That 
said  indictment  charges  but  one  offense^  the  taking  of  a  certain  1500,  in  one 
fund  and  at  one  time.  Its  ownership  was  not  material  further  than  that  it 
Inust  be  charged  and  shown  to  have  belonged  either  to  the  corporation  of 
which  appellant  was  an  officer  or  agent,  or  to  some  person  who  had  entrusted 
its  possession  to  that  corporation.  Under  said  section  of  the  statute  the  dis- 
tinguishing features  of  the  crime  of  embezzlement  are  that  the  official  should 
have  come  into  possession  of  the  property  converte<l  by  reason  of  the  confi- 
dence and  trust  reposed  in  him  by  virtue  of  his  position,  and  that  he  should 
have  converted  such  property  fraudulently;  in  other  words,  it  is  to  punish 
fraudulent  breaches  of  trust  when  committed  by  such  persons.  The  indict- 
ment is  sufficient. 

3.  Evidence — The  proof  shows  that  the  object  and  purpose  of  the  corpora- 
tion was  to  issue  certificates  of  membership,  to  be  sold  to  the  public,  who 
should  make  weelky  payments  of  coui)on8,  and  the  corporation  agreed  to  re- 
deem same  in  a  certain  method.  The:  incorporators  Insist  that  the  certifi- 
cate holders  were  in  no  sense  members  of  the  corporation,  and  were  not  en- 
titled in  any  event  to  share  in  its  profits.  It  is  also  insisted  that  they  were  not 
regarded  as  creditors  either.  Held— That  their  relation  was  that  of  creditors. 
It  is  apparent  that  the  scheme  attempted  was  Impossible  of.  execution,  hon- 
estly, so  as  to  perform  all  the  contracts.  The  most  charitable  view  to  take  of 
it  is  that  it  was  a  species  of  lottery.  So  far  as  the  manifest  purposes  of  the 
oorp:3ration  are  concerned  they  do  not  appear  to  have  been  illegal.  The  liability 
of  the  corporation  is  first  to  pay  to  its  creditors  their  demands  in  full,  or  to 
provide  therefor,  before  the  stockholders  are  entitled  to  distribute  anything 
among  themselves  as  dividends,  or  otherwise,  than  in  legitimate  expenses 
actually  incurred  in  the  business.  If  the  corporation  is  solvent  when  it  pays 
dividends  to  stockholders,  and  their  payment  does  not  impair  its  capital  and 
resources  set  apart  to  pay  its  debts,  then  the  discretion  of  its  directors  in  de- 
claring and  paying  the  dividends  will  not  be  questioned.  The  corporation  in- 
this  case  had  not  the  right,  if  it  was  in  fact  insolvent,  to  distribute  about 
20  per  cent,  of  its  assets  among  its  stockholders  as  dividends,  when  all  of  its 
assets  would  not  pay  its  liabilities.  The  Ixuird  of  directors  met  on  May  14, 
1901,  and  declared  a  dividend  of  $2,600  ($500  to  each  stockholdtT),  payable  to 
themselves.  Two  other  similar  dividends  were  subsequently  det^lared,  and 
thereafter  the  affairs  of  the  company  were  placed  in  the  hands  of  a  receiver 
as  insolvent.  Appellant  was  indicted  for  fraudulently  converting  and  em- 
bezzling 1500,  which  was  a  part  of  the  dividend  declaimed  on  May  14,  1901. 
The  inquiry  in  this  case,  therefore,  should  have  been,  first,  to  learn  whether 
the  corporation  had  assets  on  May  14,  IfiOl,  which  might  be  lawfully  used  in 
paying  dividends,  that  is,  a  surplus  in  fact,  whether  or  not  in  name.  If  it 
had  not,  the  question  of  motive  of  the  directors  becomes  important  and  con- 
trolling. If  the  directors  believed  they  had  the  right  to  pay  the  dividend,  or 
if  they  paid  it  in  utter  ignorance  of  their  legal  right,  but  without  any  fraud- 
ulent motive  against  others  interested  in  the  assets  of  the  corporation,  they 
can  not  be  guilty  of  the  criujp  charged.  On  the  other  hand,  if  they  at  the 
time  knew  that  there  were  not  funds  belonging  to  the  corporation  which 
could  legally  be  used  in  paying  the  dividend,  and  ptissed  the  resolution  de- 
claring it,  and  paid  it  with  the  fraudulent  purpose  of  converting  to  their  own 
use  the  money  of  the  corporation,  using  the  form  of  declaring  the  dividend 
as  a  blind  to  cover  their  peculations,  then  they  are  guilty  under  the  statute. 
To  determine  whether  the  company  was  solvent  on  May  14,  1901,  proof  of  its 
resources  and  assets,  their  solvency  and  security,  should  have  been  allowed 
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as  well  as  of  the  course  and  nature  of  Its  business  and  the  extent  of  its  lia- 
bilities. In  this  connection  proof  of  the  declaration  and  payment  of  other 
dividends  and  sums  to  the  directors  and  stockholders  about  the  same  time, 
including  the  transfer  to  the  Germania  Co.  when  the  Industrial  Mutual 
Deposit  Co.  sold  out  to  it  and  the  actual  condition  of  the  company  at  these 
dates,  should  have  been  allowed  as  showinf]^,  or  tending  to  show,  the  motive 
of  the  directors,  including  appellant,  in  declaring  the  dividend  May  14,  1901. 
All  the  transactions  of  the  stockholders  to  which  appellant  was  a  party,  in 
the  way  of  buying  coupons  in  the  names  of  various  syndicates  and  borrow- 
ing money  of  the  corporation  for  the  purpose  of  the  security  of  the  coupons, 
should  have  been  allowed  for  the  same  pui-pose.  The  jui*y  should  be  charged 
though  as  to  the  evidence  of  other  dividends  declared  and  other  transactions 
permitted  to  be  proved  which  went  solely  to  the  question  of  motive,  as  ap- 
X)ellant  could  not  have  alone  voted  and  declared  the  dividends  in  question, 
and,  therefore,  could  not  have  taken  or  converted  the  money  charged.  It  is 
essential  to  constitute  his  guilt  that  all  directors,  or  at  least  a  majority  of 
them  voting  in  the  affirmative,  including  appellant,  if  he  voted  or  par- 
ticipated in  the  act,  must  have  acted  in  declaring  and  paying  the  divi- 
dend, and  appellant ,  also  in  receiving  it,  with  the  knowledge  that  their 
act  was  illegal ;  that  there  were  no  such  funds  l3elonging  to  the  corpora- 
tion subject  to  that  purpose,  and  that  each  acted  with  the  fraudulent  pur- 
pose of  converting  to  their  own  use,  and  the  use  of  each  other  respectively, 
the  money  of  the  corpomtion.  For  if  the  directors,  other  than  the  appellant, 
through  an  honest  belief  in  their  right  to  do  so,  voted  the  dividend,  although 
it  could  not  have  legally  Ix^en  done,  the  net  was  merely  mnladmlnstration; 
it  was  not  criminal;  and  as  the  act  of  voting  the  dividend  was  the  one  by 
which  that  money  was  set  apart  to  the  stockholders,  the  knowledge  or  pur- 
pose of  appellant  in  receiving  it  can  not  alone  make  him  guilty.  It  is 
equally  true  that  if  the  directors  voting  the  dividend,  other  than  appellant, 
did  so  with  the  guilty  knowledge  and  purpose  of  committing  a  fraud  upon 
the  corixiratioii,  and  of  converting  to  themselves  its  assets,  yet  if  appellant 
actually  believed  he  had  the  ri^ht  to  receive  it  and  appropriate  it  and  acted 
without  fraud,  he  would  not  Ix?  guilty.  The  lower  court  ]'roperly  refused  to 
permit  officers  of  other  investment  companies  doing  business  at  Lexington 
to  state  that  they  had  construed  similar  provisions  in  their  chart**rs  as  giv- 
ing the  "surplus"  and  "expense''  funds  absolutely  to  the  stockholders.  The 
belief  or  conduct  of  other  people  could  not  affect  the  matter.  A-ppellant's 
belief,  and  that  of  his  co-directors,  in  acting  in  this  case  were  relevant,  and 
were  properly  adjnitted.  It  was  likewise  proper  that  they  should  have  been 
permitted  to  state  the  foundation  of  their  belief,  whether  it  was  based  upon 
advice  <^f  eounsel  or  their  experience  in  other  similar  concerns,  or  whatever 
it  may  have  been. 

8.  Instructions— The  court  proix^rly  refused  to  give  a  peremptory  in.strnc- 
tion  to  find  for  api)ellant.  The  instructions  to  the  jury  did  not  submit  the 
question  of  the  fraudulent  action  of  appellant's  co-directors  in  declaring  and 
paying  the  dividend.  This  wa.s  prejudicial  error.  The  instructions  ix»nnit- 
ted  a  conviction  if  appellant  appropriated  the  money  of  the  corporation 
"without  right  and  fraudulently."  The  court  failed  t«  define  to  the  jury 
what  were  the  limitations  of  this  "right,"  and  the  meaning  of  "fraudu- 
lent," thus  making  the  jury  judges  of  the  law  as  well  as  of  the  facts.  This 
was  ern)r.  These  limitations  should  have  been  defined  as  set  forth  in  the 
opinion.  The  court  should  have  defined  fraudulent  conversion  and  fraudu- 
lent intent  as  directed  in  the  opinion. 

4.  Construction  of  statutes— Section  548,  Kentucky  Statutes,  which  pro- 
vides a  civil  liability  of  direct<jrs  of  corporations,  and  section  550,  Kentucky 
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Statutes,  ^hlch  provides  a  penalty  for  negligence  or  acts  of  omission  of 
directors,  does  not  fix  the  whole  liability  of  directors,  or  reduce  the  felonious 
act  of  embezzlement  by  the  officers  of  a  corporation,  to  a  misdemeanor. 

Hobbs  &  Farmer,  C.  J.  Bronston  and  Morton,  Darnall  &  Wilson  for  appel- 
lant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Api)ellant  prosecutes  this  appeal  from  a  verdict  and  judgment  convicting 
and  sentencing  him  under  a  charge  of  embezzlement.  He  and  four  others,  in 
May,  IfiOO,  organized,  as  corporators,  the  Industrial  Mutual  Investment  Co. 
Its  authorized  capital  stock  vras  96i000,  of  which  each  one  of  the  incorpora- 
tors subscritied  11,000.  They  then  paid  in  on  their  several  subscriptions  the 
sum  of  S60  each,  executing  their  notes  to  the  company  for  the  balance. 
Whether  they  ever  ^ictually  paid  any  of  this  balance  is  not  perfectly  clear, 
although  they  claim  that  they  did.  The  object  of  the  corporation,  as  stated 
in  the  articles,  was  as  follows:  **The  nature  of  the  business  and  the  object 
and  purposes  proposed  to  be  tranwicted,  promoted  and  carried  out  by  said 
corporation  shall  be  the  issuing  and  selling,  with  the  right  to  redeem,  cer- 
tificates of  membership  in  the  corportatlon,  subject  to  the  terms,  conditions, 
restrictions  and  limitations  named  in  said  certificates  of  said  corporation. 
The  conditions,  terms,  restrictions  and  limitations  sliall  be  named  in  each 
<»rtiflcate  of  memljersiiip.  and  shall  be  constituted  and  become  a  part  thereof; 
also  the  buying  or  selling  of  real  estate  and  ix»rsoniil  property,  bonds,  stocks 
and  securities  of  all  kinds,  and  the  investment  of  accuinulations  and  the 
surplus  in  real  estiite,  stocks,  bonds  and  otlitr  securities." 

It  may  be  here  stated  that  the  corporation  never  in  fact  did  any  other  busi- 
ness, so  far  as  the  record  shows,  than  issuing  the  mt  nil)ership  certificates 
alluded  to. 

These  certlficites  of  membership  were  sold  to  the  public.  Exactly  what 
relaticm  the  holders  then  bore  to  the  coriwration  does  not  seem  to  have  been 
clearly  underst(x)d  by  the  inccrporators  or  tlie  dealers  The  incorporators 
insist  most  earnestly,  and  back  their  contention  by  the  opinion  of  counsel 
procured  before  they  emlmrked  in  the  enterprise,  that  the  certificate  holders 
were  in  no  sense  members  of  the  corporation,  and  were  not  entitled  in  any 
eveot  to  share  in  its  profits  or  net  accumulations.  By  a  statement  continued 
in  the  charter  limiting  the  corporation's  indebte.lness  to  $r).(K)0,  it  is  indi- 
cated that  they  were  not  rc^garded  as  creditors  either.  It  may  be  as  well  to 
say  now  that  their  relation  was  that  ()f  creditors  of  the  corporation.  The 
-contract  represented  by  the  "Memijership  Certificate"  was  as  follows: 

•'CERTIFICATE  OF  MKMIJKK.SHIP. 

*'The  Industrial  Mutual  DejKisit  Co. 

"Lexington,  Kentucky. 

* 'These  Presents  Wltnesseth,  That of ,  St:ite  of 

,  has  filed  an  application,  which  is  a  part  of  this  contnict,  and 

has  poid  the  Industrial  Mutual  Deposit  Co.,  of  Lexington,  Ky.  (a  corixira- 
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tion),  the  sum  of dollars,  it  being  for  one  week's  inst^illments  on 

coupons,  numbered  serially  from ,  which  coupons  are  a  part 

hereof. 

"Now  in  considei*ation  of  said  payment,  and  the  further  agreement  of  the 
holder  thereof,  on  or  before  each  Monday  of  each  week,  from  the  date  of 
the  issuance  of  these  coupons,  to  i>ay  at  the  office  of  the  company,  or  to  some 
duly  authorized  agent  thereof,  6  cents  upon  each  redeemed  coupon,  made  a 
part  hereof,  as  said  before,  and  so  on,  continuing  until  all  of  said  coupon  ^ 
shall  be  redeemed  by  said  company. 

•'The  said  Industrial  Mutual  DeiJosit  Co.  promises  and  agrees  to  pay  to 

said ,  or  to  his  or  her  heirs,  personal  representatives  or  assigns, 

upon  the  redemption  of  each  of  said  coupons,  $1.60  on  every  $1  paid  to  keep 
same  in  force  to  the  date  of  redemption,  less  10  cents  on  each  coupon  when 
redeemtHi. 

"The  terms  and  conditions  printed  on  the  back  hereof,  and  in  the  applica- 
tion for  same,  are  made  a  part  of  this  certificate  as  fully  as  if  recited  over 
the  signatures  hereto  affixed. 

(Seal. )    In  testimony  whereof,  The  Industrial  Mutual  Deposit  Go.   has 

caused  these  presents  to  be  executed  by  its  president  and  secretary,  and  Its 

corporate  seal  to  be  affixed,  in  the  city  of  Islington,  Ky.,  this  the  23d  day 

of  July,  1900. 

"A.  P.  TAYLOR,  President, 

"FRANK  GILMORE,  Secretary.'* 

(Conditions. ) 

"1st.  If  any  installment  of  weekly  dues  be  not  paid  on  Monday  of  any  week, 
then  the  coupon  upon  which  default  is  made  shall  be  marked  void  for  that 
week,  and  shall  not  be  entitled  to  participate  in  the  redemption  fund  for 
said  week ;  and  if  such  default  continues  for  four  consecutive  weeks,  then 
this  contract  shall  become  void,  and  of  no  effect,  and  the  holder  thereof  shall 
forfeit  all  money  paid  on  same  to  the  company. 

"2d.  The  coupons  hereto  attached  shall  not  be  eligible  for  redemption  until 
eight  weekly  installments  of  dues  shall  have  been  paid  thereon. 

"The  company  reserves  the  right  to  redeem  said  coupons,  or  any  of  them, 
at  any  time  in  the  manner  provided  for  by  the  by-laws  of  said  company,  and 
upon  the  payment  of  the  amount  hereinbefore  promised,  and  binds  itself  to 
redeem  all  coupons  within  one  hundred  and  four  weeks,  upon  which  one  hun- 
dred and  four  weekly  jxiyments  have  lx?en  made. 

"3d.  The  weekly  collections  on  dues  are  divided  into  eight  funds,  namely: 

"a.  General  redemption  fund,  w^hich  consists  of  20  percent,  of  weekly  col- 
lections on  dues,  and  is  used  to  redeem  coupons  that  ai*e  eight  or  more  weeks 
old,  tind  are  In  force  by  a  fixed  mathematical  rule,  numeral  apart  system, 
which  is  determined  each  week  by  the  number  and  value  of  each  eligible 
coupon  in  force,  and  by  the  amount  of  money  in  said  fund. 

"b.  Mortuary  fund,  which  consists  of  10  per  cent,  of  the  weekly  collections 
on  dues,  and  is  used  to  pay  off  de^ith  claims.  If  there  are  no  death  claims 
any  week  this  fund  is  added  to  the  general  redemption  fund  and  is  used  for 
the  same  purpose. 

"c.  Special  redemption  fund,  which  consists  of  10  per  cent,   of  collections 
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on  weekly  dues,  and  is  used  to  redeem  every  tenth  eligible  coupon  in  force 
each  weekly  redemption. 

**d.  Grand  special  redemption  fund,  which  consists  of  16  per  cent,  of  the- 
collections  on  weekly  dues,  and  shall  be  used  to  redeem  the  oldest  coupon  In: 
foree  on  the  register  consecutively. 

**e.  Cash  surrender  fund,  which  consists  of  10  per  cent,  of  the  weekly  col- 
lection on  dues,  and  is  used  the  30th  w^eek,  and  each  week  thereafter,  to  pay 
cash  surrender  claims.  If  there  are  no  such  claims  at  the  30th  week  or  there- 
after, this  fund  shall  be  added  to  the  grand  special  redemption  fund,  and 
shall  be  used  for  the  same  purpose.  Up  to  thirty  weeks  this  fund  shall  be 
added  to  the  grand  special  redepmption  fund  and  every  other  week  there- 
after unless  there  be  a  cash  surrender  claim,  thus  increasing  the  grand 
special  redemption  fund  to  25  per  cent,  of  weekly  collections  on  dues,  said 
increased  fund  to  be  used  as  above  set  forth. 

*'f.  Reserve  fund,  which  shall  consist  of  20  per  cent,  of  the  weekly  collec- 
tions on  dues,  and  income  derived  from  the  investment  of  said  fund  and 
such  other  sums  as  the  board  of  directors  may  add,  and  shall  be  used  to 
guarantee  the  payment  of  all  matured  obligations  of  the  company  by  reason 
of  the  issuance  of  certificates. 

'•At  no  time  shall  the  reserve  exceed  by  20  per  cent,  the  entire  amount  paid 
in  on  unredeemed  coupons. 

"When  amount  at  any  time  shall  exceed  said  sum  it  shall  be  passed  to  the 
general  redemption  fund. 

**g.  Surplus  fund,  which  shall  consist  of  6  per  cent,  of  the  weekly  collec- 
tions on  dues,  and  shall  be  used  or  invested  as  the  directors  may  elect  for  the- 
best  Interest  of  said  company. 

**h.  Expense  fund  shall  consist  of  10  per  cent,  of  the  weekly  collections  on 
dues  and  of  the  transfer  fees,  and  shall  be  used  for  the  current  expenses  of 
the  company,  and  for  such  other  purposes  as  the  director  may  direct. 
"4th.  All  coupons  are  numbered  consecutively. 

**6th.  Death  Options— In  the  event  of  the  death  of  the  holder  of  this  certifi- 
cate his  or  her  heirs  or  personal  representatives  may  accept  the  following 
options,  to  wit:  1st.  Accept  in  cash  all  money  paid  in  on  unredeemed  cou- 
pons, less  10  per  cent,  on  each  coupon.  2d.  May  continue  this  contract  for- 
the  benefit  of  decedent's  estate.  The  payment  of  death  claims  shall  be  from 
the  mortuary  fund  and  are  to  be  paid  in  the  ortler  of  their  applications  for 
same. 

**6th.  Borrowing  Option — After  twenty-four  or  more  weekly  dues  have  been 
paid  the  holder  may  borrow  all  the  money  in  the  reserve  fund  that  has  been 
placed  there  from  the  weekly  dues  by  said  holder.  Said  loan  to  be  applied 
to  the  payment  of  dues  on  said  coui)ons,  and  said  couiX)ns  shall  be  assigned 
to  the  trustees  of  reserve  fund  as  collateral  for  said  loan.  Said  loan  shall 
bear  6  per  cent,  interest  per  annum,  and  shall  be  paid  out  of- the  first  matur- 
ing coupons. 

"7th.  Surrender  Cash  Options— After  thirty  or  more  weekly  dues  have  been 
paid  the  holder  may  surrender  this  contract  and  receive  in  cash  90  per  cent. 
of  all  money  paid  in  on  unredeemed  coupons  hereto  attached.     Cash  surren- 
der option  to  be  paid  out  of  cash  surrender  fund  in  the  order  of  applicatiox^ 
for  same. 
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'  '8th.  ApplicatioD  for  any  option  offered  in  this  contract  to  be  effective  must 
be  made  in  writing  within  two  weeks  after  the  last  weekly  dues  were  paid, 
otherwise  the  company  will  not  be  bound  by  them,  nor  will  it  be  bound  to 
extend  any  of  these  options  until  after  two  weeks  from  the  date  of  applica- 
tion. 

''9th.  These  coupons  are  only  transferable  on  the  books  of  the  company,  and 
for  such  transfer  one-half  cent  will  be  charged  on  each  coupon. 

"10th.  All  remittances  for  credit  on  coupons  are  sent  at  the  risk  of  the 
sender  or  holder  thereof. 

"Xo  receipt  for  dues  is  official,  nor  will  any  be  accepted,  unless  signed  by 
an  authorized  agent. 

'  '11th.  The  company  will  be  bound  by  only  such  statements  as  are  contained 
In  this  contract. 

"Xo  agent,  general  or  special,  of  this  companyhas  any  right  to  vary  or 
-change  in  any  way  any  part  of  this  contract. 

"12th.  The  holder  by  acceptance  hereof  admits  he  has  read  and  understands 
this  contract. 

"The  above  contract,  with  its  conditions  as  recited  above,  is  hereby  made 
and  becomes  a  part  of  the  by-laws  of  this  corporation. 

(Form  of  Coupon. ) 

"Coupon  Xo. 

"The  Industrial  Mutual  Deposit  Co.  agrees  to  redeem  thJs  coupon  accord- 
ing to  the  conditions  named  in  the  contract  of  which  this  Is  a  part. 

"A.  P.  TAYLOR,  FRANK  GILMORE, 

* '  President.  Secretary.  * ' 

.  The  "numeral  apart"  system  referred  to  in  the  contract  was  this:  A  cer- 
tain per  cent. ,  say  1  per  cent. ,  of  the  coupon.s  in  force  was  taken  as  a  basis  of 
distribution.  If  1  per  cent,  of  the  coupons  in  force  when  a  distribution 
occurred  was,  for  example,  flfty,  then  every  fiftieth  coupon  that  was  eight 
wet^ks  old  or  older  would  be  redeemed  at  the  rate  of  SI.  60  net,  without  re- 
ganl  to  what  sum  had  been  paid  on  it,  except  that  at  least  eight  payments 
must  have  been  made.  This  redemption  was  made  from  the  "reserve 
fund''  pn)vided  in  the  ct>ntract  so  far  as  the  money  cm  hand  to  the  credit  of 
thosM*  funds  would  i)ermit.     These  redemptions  occurred  wwkly. 

It  is  pirfectly  patent  that  the  scheme  attempttKl  was  imiwssible  of  execu- 
tion, hoiirstly,  so  as  to  perform  all  the  contracts.  The  most  charitable  view 
to  t^ike  of  ir  is  that  it  was  a  species  of  lottery.  It  took  the  money  paid  in 
by  new  "members"  in  one  week  to  "redeem"  the  coupons  .sold  to  others 
more  than  eight  weeks  before.  If  the  theory  of  appellant  and  his  associates 
be  adopted,  that  the  10  per  cent,  of  each  certillcute  sold  should  go  into  an 
"expi'use  fund,"  and  5  per  cent,  into  a  "surplus  fund,"  neither  of  which 
could  in  any  event  be  enjoyed  by  or  divided  among  the  holders  of  the  cer- 
tificates, then  it  was  .mathematically  certain  that  (mt  of  the  remaining  85 
per  cent,  of  all  the  money  paid  in  the  coriK)ration  could  not  in  two  years 
pay  back  to  those  who  jxiid  It  in  one  hundred  and  flfty  per  cent.,  as  it  had 
no  other  n^sources  or  income.  If  the  articles  of  incorporation  had  conteiu- 
phited  only  the  character  of  business  al)ove  alluded  to  we  would  have  some 
doubt  whether  it  would  have  l)ecome  a  corporation   in  fact,  as  we  are   not 
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prepared  to  say  that  persons  may  avail  themselves  of  corporate  powers  to  do 
an  illegal  business  even  to  the  extent  of  becoming  a  de  facto  corporation.  So 
far  as  the  manifest  pui*poses  of  this  corponition  are  concerned  they  do  not 
appear  to  have  been  illegal ;  that  the  directors  subsequently  adopted  a  method 
that  made  their  transactions  violative  of  law  can  not  aflfect  the  fact  that  the 
corporation's  existence  was  lawful.  If  their  contracts  were  void,  because 
mutually  engaged  in  by  the  parties  with  the  understanding  on  both  sidea 
that  the  corporation  was  conducting  a  lotti»ry  scheme  alone,  then  it  may  be 
doubtful  if  the  policy  holders  would  havt*  any  claim  upon  the  courts  to 
enforce  their  contracts  against  the  corporation  as  liabilities.  Such  under- 
standing, however,  was  net  shown,  nor  attempted  to  be  shown,  in  this  case. 
So  far  as  this  record  discloses  the  purchasers  of  the  coupons  were  innoeent 
of  such  Icnowledge  or  connivance.  iMany  features  of  the  contract  may  have 
been  possible  of  performance,  and  without  legal  objection.  It  was  the  duty 
of  the  corporation  to  have  employed  and  distributed  the  funds  received  by  it 
for  the  sale  of  meml)ership  certificates  so  as  not  to  have  broken  the  law,  and 
so  as  to  have  complied  with  the  undertakings  to  holders  as  nearly  as  possi- 
ble by  honest  and  legal  methods  of  dealing.  If  they  could  not  do  that,  it 
was  then  their  duty  to  refund  the  money  received,  with  its  interest. 

As  to  how  the  ** surplus"  and  ''expense  fund"  provided  for  in  these  con- 
tracts were  liable  to  distribution  by  the  corporation  becomes  a  material  in- 
quiry in  this  ca.se. 

The  provisions  of  the  contract,  which  are  identical  with  the  by-laws  of  the 
company  on  that  subject,  are  repeated  here  for  convenience: 

*'g.  Surplus  fund,  which  shall  consist  of  5  per  cent,  of  the  weekly  collec- 
tions on  dues,  and  shall  be  used  or  invested  as  the  directors  may  elect  for 
the  best  interest  of  the  company. 

**h.  Expense  fund,  shall  consist  of  10  per  cent,  of  the  weekly  collections  on 
dues  and  of  the  transfer  fees,  and  shall  be  used  for  the  current  expenses  of 
the  company  and  for  such  other  expen.ses  as  the  directors  may  direct. ' ' 

It  is  the  argument  on  behalf  of  appellant  that  these  two  funds  weiv  by  the 
express  terms  of  the  contract  set  apart  to  the  uses  of  the  corporation  proper » 
as  distinct  from  certificate  holders,  and  that  it  was  contemplated  by  the  con- 
tracts that  the  corporation  might  do  with  these  funds  what  it  pleased ;  that 
in  no  event  or  contingency  were  the  certificate  holders  entitled  to  share  in 
their  distribution. 

In  our  opinion  nothing  in  the  language  employed,  when  it  is  fairly  inter- 
preted by  its  commonly  understood  meaning,  exempts  this  corporation  from 
its  statutory  and  common  law  liability  as  such  to  its  creditors.  That  lia- 
bility is  first  to  pay  to  its  creditors  their  demands  in  full  or  to  provide  there- 
for, before  the  stockholders  are  entitled  to  distribute  anything  among  them- 
selves as  dividends,  or  otherwise,  than  in  legitimate  expenses  actually  in- 
curred in  the  business.  If  the  corporation  is  solvent  when  it  pays  dividends 
to  stockholders,  and  their  payment  does  not  impair  its  capital  and  resources 
set  ap^rt  to  pay  its  debts,  then  the  discretion  of  its  directors  in  declaring 
and  paying  the  dividends  will  not  be  questioned.  The  corporation  in  this 
case  had  not  the  right,  if  it  was  in  fact  insolvent,  to  distribute  about  20  per 
cent,  of  its  assets  among  its  stockholders  as  dividends,  when  all  of  its  assets 
would  not  pay  its  liabilities. 
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The  board  of  directors  of  the  corporation  met  on  May  14,  1901,  and  de- 
clared a  dividend  of  $2,500  ($500  to  each  stockholder),  payable  to  themselves; 
they  did  the  siwne  on  June  27.  1^)01,  and  repeated  it  August  5,  1901.  On  No- 
vember 4,  liWl,  they,  by  resolution,  appropriated  to  each  of  themselves  1500 
**on  account,"  and  on  December  30.  1901,  appropriated  $S0()  more  to  each  of 
themselves  "on  account."  In  Marc^h,  1902,  the  affairs  of  the  (Hjmpany  were 
placed  in  the  hands  of  a  receiver  as  an  insolvent.  The  grand  juiy  of  Fay- 
ette county  indicted  appellant,  who  was  prensident  of  thelx)ard  of  directors, 
on  the  count  of  fraudulently  converting  and  embezzling  1500  of  the  funds  of 
the  corporation.  This  1500  was  the  part  of  the  dividend  declared  March  14, 
1901,  that  was  paid  to  appellant  as  one  of  the  five  stockholders. 

The  descriptive  part  of  the  indictment  is  in  these  words:  "That  the  said 
A.  P.  Taylor,  on  the  3d  day  of  May,  1902,  in  the  county  aforesjiid,  was  the 
president  and  a  director  of  a  corporation  known  as  the  Industrial  Mutual 
Deposit  Co.,  a  corporation  duly  incorporated  under  the  laws  of  the  State  of 
Kentucky,  and  l)eing  such  president  and  director  of  stiid  corporation,  did 
then  and  there,  by  virtue  of  his  siiid  office  and  employment,  and  while  he 
was  so  employed  and  acting  as  such  pn^sident  and  director  aforestiid.  receive 
and  take  into  his  possession  I'nited  States  bank  notes,  currency  and  silver 
coin,  commonly  known  as  money,  of  the  value  of  $500,  the  pi*operty  of  said 
company  and  of  divers  i)ersons  whose  names  are  unknown  to  the  grand  jury, 
who  had  intrusted  such  money  into  t lie  custody  and  keeping  of  said  company, 
and  to  the  said  Taylor  as  an  officer  thereof,  did  then  and  there  unlawfully 
and  willfully  and  feloniously,  and  with  intent  to  willfully  injure  and  defraud 
the  said  comptiny  and  the  said  persons,  emljezzle  the  siiid  money  and  convert 
the  same  to  his  own  use,  and  that,  too,  at  a  time  different  from  that  men- 
tioned in  indictments  Nos.  1  and  2  and  4,  against  the  jjeace,  etc." 

The  indictment  was  under  section  1202,  Kentucky  Statutes,  as  follows: 
"If  any  oflBcer,  agent,  clerk  or  servant  of  any  btmk  or  tH)rporation  shall 
emliezzle,  or  fraudulently  convert  to  his  own  use  or  the  use  of  another,  bul- 
lion, money,  bank  notes,  or  any  effects  or  property,  belonging  to  such  l)ank 
or  corjKiration,  or  other  corporation  or  any  perstm,  which  shall  have  come  to 
his  possession  or  been  placed  in  his  ciire  or  under  his  management  as  such 
oflBcer,  agent,  clerk  or  servant,  he  and  the  person  to  whose  use  the  same  was 
fraudulently  converted,  if  he  assented  thereto,  shall  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years.  * ' 

A  demurrer  to  the  indictment  was  interposed  because  it  is  claimed  it 
charges  two  offenses:  One,  in  that  appellant  emlDezzled  the  money  of  the  cor- 
poration ;  and  the  other,  that  he  embezzled  the  money  of  various  persons, 
other  than  the  corporation,  and  unknown  to  the  grand  jury. 

We  are  of  opinion  that  but  one  offense  was  charged,  that  is,  the  taking  of 
a  certain  $500  in  one  fund  and  at  one  time.  Its  ownership  was  not  material, 
further  than  that  it  must  be  charged  and  shown  to  have  belonged  either  to 
the  corporation  of  which  appellant  was  an  oflSoer  or  agent,  or  to  some  per- 
son who  had  intrusted  its  possession  to  that  corporation. 

Section  128,  Criminal  Code,  appears  to  us  to  control  this  question.  It 
reads:  **If  an  offense  involves  the  commission  of,  or  an  attempt  to  commit 
an  injury  to  person  or  property,  or  the  taking  of  property,  and  be  described 
in  other  respects  with  sufficient  certainty  to  identify  the  act,  an  erroneous 
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allegation  as  to  the  person  injured,  or  attempted  to  be  injured,  or  as  to  the 
owner  of  the  property  taken  or  injured,  or  attempted  to  be  injured,  is  not 
material. ' ' 

This  court  has  uniformly  held  that  where  the  act  within  this  section  is 
particularly  and  sufficiently  described,  so  that  it  may  be  identified  as  the  one 
^hich  the  accused  is  called  upon  to  answer,  whether  the  owner  of  the  prop- 
erty tJiken  or  injured  is  correctly  named  is  immaterial.  (McBride  v.  Com- 
monwealth, 13  Bush,  337;  Johnson  v.  Conmionwealth,  87  Ky.,  189;  Ollie  v. 
Commonwealth,  5  Bush,  37«);  Hennessy  v.  Commonwealth,  88  Ky.,  301.) 

Under  the  section  of  the  statute  quoted  the  distinguishing  features  of  the 
crime  of  embezzlement  are  that  the  official  should  have  come  into  possession 
of  the  property  converted  by  n^ason  of  the  confidence  and  trust  reposed  in 
him  by  virtue  of  his  iK)sition,  and  that  he  should  have  converted  such  prop- 
erty fraudulently;  in  other  words,  it  is  to  punish  fraudulent  bi-eaches  of 
trust  when  ctmimitted  by  such  persons. 

The  indictment  contains  all  necessai-y  averments  showing  the  commission 
of  this  offense,  and  the  demurrer  was  properly  overruled.  The  learned  cir- 
cuit judge,  in  the  exercise  of  extreme  caution,  restricted  the  evidence  to 
rather  narrow  Ixjunds,  as  affecting  both  the  prosecution  and  the  defense. 
Without  noticing  each  featui-e  of  it  in  detail,  we  will  state  the  principles 
-which,  in  our  opinion,  should  c*ontrol  the  investigation.  The  argument  is 
presenter!  for  appellant  that  in  view  of  the  fact  that  all  the  stockholders  and 
<iirector8  of  the  corporation  (there  being  but  five  of  them)  concurred  in  the 
Act  of  declaring  the  dividends,  and  in  the  wrongful  appropriation  of  the 
money,  if  it  was  wrongfully  done,  a  peremptory  instruction  in  behalf  of  ap- 
pellant should  have  been  given  to  the  jury..  This  argument  is  predicated 
upon  the  theory  that  the  corporation  is  in  fnct,  and  after  all,  merely  the  ag- 
l^regation  of  its  stockholders;  that  the  stockholders  are  the  actual,  or  at  least 
the  beneflcial,  owners  of  its  assets,  and  that  it  is  impossible  in  law  for  one 
to  steal  his  own  property.  The  argument  denies  the  existence  of  the  corpo- 
ration as  a  separate  legal  entity.  In  a  somewhat  different  form,  but  no  less 
persuasive  in  its  logical  application,  this  argument  has  been  variously  made 
before.  For  example,  it  was  once  held  that  a  corporation,  being  an  intangi- 
ble, soulless,  fictitious  creation,  a  mei-e  legal  and  commercial  convenience, 
•couJd  not  be  guilty  of  negligence,  or,  indeed,  of  any  tort.  Especially  was  it 
held  that  it  could  not  commit  willful  wrongs,  involving  moral  turpitude, 
such  as  libel,  and  the  like,  because  it  could  not  have  the  malicious  intent, 
the  wicked  mind,  whose  presence  was  an  essential  ingredient  to  the  offense. 
(Thompson  Corp.,  sections  6275-6321,  6999,  and  cases  there  collated.) 

It  was  once  argued,  and  in  conformity  held,  that  neither  could  a  corpor- 
ation be  guilty  of  infractions  of  the  statutes  and  criminal  laws  for  the  same 
reasons.  In  all  these  cases  it  was  argued  that  the  wrongful  act  was  ultra 
vires,  and  that  only  the  agent  or  servant  perpetrating  it  could  }ye  held  respon- 
sible. (Commonwealth  v.  Swift,  &c.,  T.  P.  Co.,  2  Va.  Cas.,  363;  Thompson 
Corp.,  6418;  Lord  Holt  in  13  Mod.,  559;  Anon.  Wharton's  Crim.  Law,  sec- 
tion 91. ) 

Except  as  to  such  crimes  as  treason,  and  others  involving  personal  immor- 
Ality,  these  theories  have  long  been  exploded.  In  recent  times  the  use  of 
corporate  qualities  has  become  so  extensive  that  it  would  be  impossible  to 
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continue  business  under  existing  methods  on  any  other  basis  than  to  treat 
the  corporation,  concerning  the  title  of  its  property  and  its  liabilities  and 
its  rights,  as  a  person.  Modern  legislation,  as  well  as  almost  universal  usage, 
so  regard  it.  In  legal  contemplation  the  title  to  the  property  of  a  a)rp<jra- 
tion  is  in  fact  in  it,  without  regard  to  who  are  its  members,  or  how  numer- 
ous or  how  few  they  may  be.  It  can  not  divest  itst»lf  of  this  title,  except  by 
its  governing  body,  or  authorized  agents,  acting  officially,  in  some  manner 
permitted  by  its  organic  law,  or  by  such  acts  of  theirs  on  its  behalf  as  would 
constitute  an  estoppel  as  against  a  natural  person. 

Nor  is  it  true,  either  in  theory  or  in  fact,  that  a  corporation  is  comix)6ed 
solely  of  its  stockholders.  This  creature  of  the  law,  endowtnl  with  the  qual- 
ities in  law  of  a  natural  person  to  a  certain  extent,  is  charged  as  such  with 
the  duty  to  hold,  and  ultimately  to  dispose  of,  the  property  which  it  may 
take,  to  certain  ends  only,  viz.,  first,  the  payment  of  the  debts  and  other 
obligations  incurred  by  it;  and,  second,  to  the  distribution  of  the  btilance 
among  those  who  hold  its  stock,  as  a  corporate  liability,  in  the  proportion 
fixed  by  law.  The  corporation,  so  long  as  it  holds  property,  can  not  escape 
doing  either  of  these  things,  txcept  by  the  consent  of  all  who  are  affected 
thereby.  True,  a  great  variety  of  acts  and  dealings,  within  the  scope  of  its 
lawful  powers,  it  may  do  which  ihfact  may  be  inimical  to  the  interests  men- 
tioned. These  intra  vires  acts,  matters  of  judgment  and  discretion  of  the 
governing  body  of  the  corporation,  are  generally  beyond  the  concern  of  the 
courts. 

Three  persons  may  form  a  corporation,  and  may  consequently  own  all  the 
stock.  Beyond  a  certain  limit  they  are  not  liable  for  its  debts,  which  may 
largely  exceed  that  limit.  The  corporation  alone  then  is  liable.  If  it  be  true 
that  the  stockholders  may,  without  criminality,  convert  all  its  assets  to  their 
own  use,  those  detiling  with  it  on  the  faith  of  its  property  might  be  irre- 
trievably injured. 

To  prevent  just  this  thing,  in  part,  the  legislature  has  enacted  section  1302 
of  the  statutes,  against  embezzlement  by  the  officers  and  agents  of  corpora- 
tions. It  recognizes  the  title  of  the  property  to  be  In  the  corporation.  It 
presupposes  the  power  of  the  corporate  officers  to  manage  and  control  their 
property  in  any  manner  they  see  fit,  except  that  they  may  not  fraudulently 
convert  it  to  their  own  use  or  the  use  of  another.  It  was  to  preserve  the 
property  to  the  ends  required  by  law  that  was  in  contemplation.  If  the  cor- 
poration owed  nothing,  then  a  division  of  its  assets  among  all  its  stockhold- 
ers, by  their  action,  would  not,  and  could  not,  be  fraudulent  as  to  any  person, 
for  it  would  amount  simply  to  a  voluntary  liquidation  and  dissolution  of 
the  corporation.  That  is  one  of  the  things  it  has  the  right  to  do  after  pay- 
ment of  its  debts.  We  conclude  that  the  motion  for  peremptory  instruction 
was  properly  overruled. 

The  inquiry  in  this  case,  therefore,  should  have  been  first  to  learn  whether 
the  corporation  had  assets  on  May  14,  1901,  which  might  be  lawfully  used  in 
paying  dividends— that  is,  a  surplus  in  fact,  whether  or  not  in  name.  If 
it  had,  then  the  motive  of  the  directors  in  this  case  in  paying  the  dividend  is 
immaterial.  If  It  had  not,  the  question  of  motive  becomes*  important  and 
controlling.  If  the  directors  believed  they  had  the  right  to  pay  the  dividend, 
or  if  they  paid  it  in  utter  ignorance  of  their  legal  right,  but  without  any 
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fraudulent  motive  against  others  interested  in  the  assets  of  the  corporation, 
they  can  not  be  guilty  of  the  crime  charged.  On  the  other  hand,  if  they  at 
the  time  knew  that  there  were  not  funds  belonging  to  the  corporation  which 
could  legally  be  used  in  paying  the  dividend,  and  passed  the  resolution  de- 
claring it  and  paid  it  with  the  fradu lent  purpose  of  converting  to  their  own 
use  the  money  of  the  corporation,  using  the  form  of  declaring  the  dividend  as 
a  blind  to  cover  their  peculations,  then  they  are  guilty  under  the  statute. 
(McKnight  v.  U.  S.,  115  Fed.,  973.) 

We  find  a  case  very  like  the  one  at  bar  in  principle  in  Recvt<^  j..  State  - 
(Ala.),  11  Sou.,  158.     There,  as  here,  the  official  came  into  posses.sion  and 
control  of  the  fund  converted  by  virtue  of  his  office,  and  the  trust,  reiwsed 
in  him  by  reason  of  it.    Reeves  and  the  other  officers  of  the  corix)ralion, 
under  the  guise  of  a  legal  act,  committed  a  fraud  by  which  they  misappro- 
priated the  funds  of  the  corporation.     We  quote  from  that  opinion  :  '*But  we 
do  not  question  that  the  statute  may  be  violated  by  fraudulent  transactions  ; 
under  the  K^ise  of  loans,  made  with  full  knowledge  of  the  managing  offi- 
cers or  agents  of  the  bank.    The  distinction  is  between  the  making  of  mere 
irregular,  unsafe,  or  reckless  loans  of  the  bank's  money,  which  would  amount, 
to  maladministration  only,  and  pretended  loans,  made  in  bad  faith,  for  per-  - 
sonal  advantage,  and  with  fraudulent  intent,  the  pretended  borrower  being  • 
an  officer,  agent,  clerk,  or  servant,  having  control  and  custody  of  money  of 
the  bank  by  virtue  of  his  office  or  employment,  which  control  and  custody- 
la  shared  by  those  making  the  pretended  fraudulent  loan,  and  who  partici- 
pate in  the  fraudulent  purpose  of  the  pretended  bonx)wer;  and  in  cases  which 
assume  this  phase  it  may  become  essential  that  the  evidence  should  he  per- 
mitted to  take  such  range  as  to  show  the  relationship  existing  between  such 
managing  officers,  their  management  of  the  funds  of  the  bank  with  respect 
to  each  other,  the  transactions  they  had  had  or  permitted  with  each  other, 
involving  the   use  of  the  bank's  money  outside  of  and   beyond  the  usual 
course  of  dealing  of  the  bank,  similar  to  or  connected  with  the  loan  which 
is  brought  in  question  by  the  indictment,  and  illustrative  of  the  real  pur- 
pose and  interest  with  which  the  latter  was  made.    A  trnnaiction,  such  as  is 
herein  above  refern  d  to,  would  not  be  a  loan  in  any  sense  of  the  law ;  it 
would  be  a  fraud,  and  such  fraud  may  be  accompiinitd  by  facts  and  cir- 
cumstiinces  which  would  constitute  it  embezzlement  or  a  fraudulent  conver- 
sion to  the  use  of  the  accused  within  the  meaning  of  this  statute." 

To  determine  whether  the  compjiny  was  solvent  on  May  14,  liX)l,  proof  of 
itfi  resources  and  assets,  their  solvency  and  security,  should  have  been  allowed, 
as  well  as  of  the  course  and  nature  of  its  business,  and  the  extent  of  its  lia- 
bilities. In  this  connection  proof  of  the  dcclamtiou  aud  payment  of  the 
other  dividends  and  sums  to  the  dii-ectors  and  stockholders  about  the  sumo 
time,  including  the  transfer  to  the  Gerniania  Co.,  when  the  Industrial. 
Mutual  Deposit  Co.  sold  out  to  it,  and  the  actual  condition  of  the  company 
at  these  dates,  should  have  been  allowed,  as  showing,  or  tending  to  show,  the 
motive  of  the  directors,  including  appellant,  in  declaring  the  dividend  May 
14,  1901.  All  the  transactions  of  the  stockholders  to  which  appellant  was  a 
party,  in  the  way  of  buying  couixms  in  the  names  of  various  syndicates,und 
borrowing  the  money  of  the  corporation  for  that  purpose  on  the  security  of 
the  coupons,  should  have  been  allowed  for  the  same   purpose.     The  jury 
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should  be  chArged,  though,  as  to  the  purpose  of  the  eTidence  of  other  divi- 
dends declai-ed,  and  other  transactions  pennitted  to  be  proved  which  went 
solely  to  the  question  of  motive.  This  Is  especially  necessary  in  this  case, 
lest  the  jury  should  be  allowed  to  believe  that  they  were  trying  the  accused 
for  engaging  in  a  very  questionable  enterprise,  in  which  he  and  his  asso- 
ciates appear  to  have  been  treated  with  peculiar  partiality,  and  for  the  result 
of  its  Ijeing  wrecked  to  the  damage  of  their  patnms,  a  result  that  in  all  like- 
lihood would  have  happened  finally  anyhow,  if  they  had  attemptexl  to  carry 
out  tht*  plan  adopted,  however  fairly. 

As  appellant  could  not  have  alone  voted  and  declared  the  dividends  in 
question,  and,  therefore,  could  not  by  such  vot-e  or  act  have  taken  or  con- 
verted the  mcmey  charged,  it  is  essential  to  constitute  his  guilt  that  all  direct- 
ors, or  at  least  a  majority  of  them  voting  in  the  affirmative,  including  appel- 
lant, if  he  voted  or  participated  in  the  act,  must  have  acted  in  declaring  and 
paying  tlie  divideud,  and  appellant  also  in  receiving  it,  with  the  kmnvledge 
that  their  act  was  illegal;  that  there  were  no  such  funds  belonging  to  the 
corporation  subject  to  that  purpose,  and  that  they  each  acted  with  the  fraud- 
ulent purpose  of  converting  to  their  own  use,  and  to  the  use  of  each  other 
resixH'tively,  the  money  of  the  corporation.  For  if  the  dii*ectors,  other  than 
the  appellant,  through  an  honest  belief  in  their  right  to  do  so,  voted  the  div- 
idend, although  it  could  not  have  legally  lieen  done,  the  act  was  merely  mal- 
administration—it  was  not  criminal;  and  as  the  act  of  voting  the  dividend 
was  the  one  by  which  that  money  was  set  ap)art  to  the  stockholders,  the 
knowledge  or  purpose  of  appellant  in  receiving  it  can  not  alone  make  him 
guilty.  (United  Htatt^s  v.  Britton,  108  U.  S.,  193;  United  State's  v.  Britton. 
108  U.  S.,  109;  U.  S.  v.  Harper,  33  Fed.,  477;  V.  S.  v.  Youtsey,  91  Fed.,  870.) 
It  is  equally  true  that  if  the  directors  voting  the  dividend,  other  than  appel- 
lant, did  so  with  the  guilty  knowledge  and  purpose  of  committing  a  fniud 
upon  the  corporation,  and  of  converting  to  themselves  its  assetR,  yet  if  appel- 
lant actually  believed  he  had  the  right  to  receive  it  and  appropriat.e  it,  and 
act(Hi  without  fraud,  he  would  not  l)e  guilty. 

Appellant  offered  to  prove  by  officers  of  other  investment  companies  doing 
business  at  I^t^xington  that  they  had  construed  similar  provisions  in  their 
charters  as  giving  the  "surplus"  and  "expi'nse"  funds  absolutely  to  the 
stockholders.  This  evidence  was  offered  to  pi*ove  a  custom,  it  is  aiid,  as  jus- 
tifying api)ellant's  like  belief  and  construction.  The  trial  judge,  we  think, 
proi)erly  refused  to  pc^rmit  the  tt»stiinony.  As  a  mcitter  of  law  we  decide  that 
the  company  had  not  the  right  t.o  ai>pn>priate  these  funds  to  themselves  if 
the  company  was  insolvent,  or  if  such  appropriati()n  made  it  so.  The  l>elief 
or  ccuiduct  of  othi^r  people  could  not  affect  the  matter.  Appellant's  lx»lief, 
and  that  of  his  co-directors,  in  acting  in  this  cfise,  were  relevant  and  were 
properly  admitted.  It  was  likewise  proixT  that  they  should  have  been  per- 
mitted to  state  the  foundaticm  of  ^their  belief,  whether  it  was  l)ased  upon 
advice  of  counsel,  or  their  exi)erience  in  other  similar  concerns,  or  whatever 
it  may  have  been. 

It  is  insisted  for  appellant  that  the  legislature  has  by  statute,  by  sections 
MS  and  550,  Kentucky  Statutes,  fixed  the  whole  responsibility  of  directors 
for  wrongfully  declaring  dividends,  and  that  they  can  not  be  otherwise  pun- 
ished for  that  act. 
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Section  548,  Kentucky  Statutes,  makes  the  directors  of  a  corporation  liable 
for  all  its  debts  if  they  should  pay  any  dividend  to  stockholders  while  it  is 
Insolvent,  or  that  would  make  it  insolvent.  This  is  a  civil  liability  only, 
«nd  does  not  affect  their  responsibility  for  criminal  acts. 

Section  550,  Kentucky  Statutes,  provides  a  penalty  by  way  of  fine  against 
directors  who  violate  any  of  the  provisions  of  the  chapter  on  corporations. 
This  section  deals  with  those  acts  which  are  merely  negligent,  principally 
acts  of  omission,  or  nonfeasance.  The  failure  to  comply  with  certain  features 
of  the  law,  the  observance  of  which  it  was  believed  tended  to  the  surer  pro- 
tection of  those  interested  in  or  dealing  with  the  corporation  whether  stock- 
holders or  creditors.  It  was  not  intended  by  this  section  to  reduce  the  felo- 
nious act  of  embezzlement  by  the  oflScers  of  a  corporation,  to  a  mere  misde- 
meanor. Besides,  this  prosecution  is  not  for  wrongfully  declaring  dividends 
when  the  condition  of  the  company  did  not  justify  it;  but  it  is  for  embez- 
zlement committed  under  the  guise  of  declaring  a  dividend. 

The  instructions  to  the  jury  did  not  submit  the  question  of  the  fraudu- 
lent action  of  appellant's  co-directors  in  declaring  and  paying  the  dividend. 
That  was  error,  as  is  pointed  out  above.  The  instructiops  permitted  a  con- 
viction if  appellant  appropriated  the  money  of  the  corxwration  "without 
right  and  fraudulently."  The  court  failed  to  deiine  to  the  jury  what  were 
the  limitations  of  this  "right"  and  the  meaning  of  "fraudulent,"  thus  mak- 
ing the  jury  judges  of  the  law  as  ^vell  as  of  the  facts.  This  was  error.  The 
jury  should  have  been  Instructed  that  the  directors  had  the  right  to  declare 
the  dividend  in  the  event  that  the  assets  of  the  company  remaining  were  suf- 
ficient to  pay  Its  liabilities,  including  those  to  the  holders  of  outstanding 
membership  certificates;  that  the  directors  had  the  right  to  reimburse  them- 
selves from  the  "expense  fund"  any  sums  actually  advanced  or  paid  out  of 
their  own  money  by  them  on  behalf  of  the  company  to  procure  or  extend  its 
business.  But  the  declaration  and  payment  of  dividends,  or  the  payment  of 
alleged  expenses  otherwise,  were  without  right  in  fact  and  in  law. 

In  defining  fraudulent  conversion  and  fraudulent  intent,  as  used  in  the 
instructions,  the  court  should  have  told  the  jury  that  "in  this  case  by  fraud- 
ulent conversion  is  meant  the  deceitful,  inteutiontil  appropriation  of  the 
property  of  the  corporation,  without  right,  or  without  a  l^elief  of  right,  as 
defined  in  these  instructions;  and  a  fraudulent  intent  is  the  intent  to  effect 
such  appropriation." 

The  instructions,  in  all  other  particulars,  in  our  opinion,  fairly  present  the 
law  of  the  case. 

The  judgment  is  reversed  and  cause  remanded,  with  dii*ections  to  set  aside 
the  judgment  and  verdict,  and  to  award  appellant  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 


LOUISVILLE  TOBACCO  WAREHOUSE  CO.  v.  GIST,  &c. 
(Filed  June  18,  1903— Not  to  be  reported. ) 

Bills  and  notes— Damages— Parties  to  actions— Appellees  executed  a  note  to 
appellant  for  $90,  which  was  indorsed  by  J.  W.  Shouse  &  Bro. ,  as  guaran- 
tors. Suit  was  brought  on  this  note  in  the  name  of  appellant  as  plaintiff, 
aad  defendants  made  their  answer  a  counterclaim.    At  the  next  term  of 
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court,  without  flliug  a  reply,  affidavits  were  filed,  stating  that  appellant  wa^ 
not  the  owner  of  the  note  at  the  institution  of  the  suit;  that  N.  C.  Shouse, 
who  was  bound  on  said  note,  had  paid  plaintiff  the  balance  due  and  hp  wa» 
the  owner  thereof,  and  the  suit  was  brought  by  mistake  in  the  name  of  ap- 
pallant.  The  court,  on  motion  of  app.^llant,  dismissed  the  petition,  but  made 
no  defense  to  the  counterclaim,  and  judgment  was  rendered  on  same  for- 
9865.25  damages  in  favor  of  appellees.  On  appeal  appellant  Insists  that  it 
was  not  a  party  to  the  counterclaim.  Held— That  on  the  return  of  this  cauee- 
appellant  will  be  a  party  and  before  the  court  on  the  counterclaim,  and  will- 
be  permitted  to  plead  and  litigate  this  claim  with  appellees. 

Humphrey,  Burnett  &  Humphrey  for  appellant. 

W.  B.  Moody  and  W.  O.  Jackson  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  .Judge  Nunn. 

On  September  10,  1896,  the  appellees,  G.  W.  Gist,  Luther  Corbln,  E.  C- 
Ferguson  and  Shelby  Ferguson,  executed  their  joint  note  to  the  Louisville- 
Tobacco  Warehouse  Co.  for  |90,  due  In  one  day.     Said  note   is  as  follows: 

*$90.00,  New  Castle,  Ky.,  September  10,  1896. 

"One  day  after  date  we  promise  to  pay  to  the  order  of  the  Louisville  To- 
bacco Warehouse  Co.  $90,  with  Interest  at  8  per  cent,  per  annum  from  date- 
untll  paid,  negotiable  and  payable  at  the  Citizens  National  Bank  In  Louis- 
ville, Ky. 

"In  consideration  of  said  money,  which  Is  advanced  to  us  on  our  present- 
crop  of  tobacco,  and  In  consideration  of  the  Louisville  Tobacco  Warehouse 
Co.  agreeing  and  undertaking  to  furnish  warehouse  facilities  for  selling  said 
crop  of  tobacco,  when  ready  for  shipping,  we  agree  and  bind  ourselves  to 
ship  to  it  at  the  Green  River  Wai-ehou.se,  Louisville,  Ky.,  all  our  crop  of 
tobacco,  and  In  the  event  we  do  not  ship  it  stiid  tobacco  as  herein  agreed,  we 
agree  to  pay  It  full  warehouse  fees,  both  buying  and  selling,  same  as  It^ 
would  have  received  had  it  .'iold  it,  and  In  order  to  secure  the  full  payment 
of  said  note,  with  all  Intei-est  therron  and  the  fees  as  herein  provided,  we 
have  and  do  hereby  convey  and  mortgage  to  the  Louisville  Tobacco  Ware- 
house Co.  all  our  crop  of  tobaivt),  about  ten  hogsheads,  raisetl  during  the  year 
1896,  which  is  now  in  barn  on  farm  of  al>out acres  of  land  owned  by- 
George  W.  Gist,  and  In  the  county  of  Henry  and  State  of  Kentucky. 

"G.  W.  GIST, 
"LUTHER  CORBIN, 
"E.  C.  FERGUSON, 

"SHELBY  FERGUSON. 
"Wltnes.s:  N.  C.  SHOUSE." 

This  note  has  endorsed  upon  it  the  following  guanintee:  "I  hereby  guar- 
antee the  ptiyment  of  this  note  and  waive  demand,  protest  and  notloe. 
Signed,  J.  W.  Shouse  &  Bro. "  And  also  endorsed  upon  It  Is  the  followlnip 
credit:  "$34.72  paid  April  7,  18iJ7." 

It  appears  from  the  affidavits  of  N.  C.  Shouse  and  attorneys  John  D.  Cap- 
roll  and  J.  R.  Fears  that  said  note  was  given  to  Mr.  Carroll  for  collection; 
that  he  turned  the  note  over  to  Mr.  Fears,  directing  him  to  bring  suit  thex«- 
on;  that  on  August  12,  1901,  Fears,  as  attorney,  brought  suit  thereon  in  the 
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iiame  of  the  Louisville  Tobacco  Warehouse  Co.  against  the  payors  of  the 
note.  The  defendants  answered,  making  their  answer  a  counterclaim  against 
i:he  plaintiff.  At  the  next  term  of  the  court,  and  without  filing  reply,  the 
T>laintiff  filed  the  affidavit  of  its  president  and  also  the  affidavit  of  N.  C. 
Shouse,  J.  D.  Carroll  and.  J.  R.  Fears,  in  substance  stating  that  the  ware- 
liouse  company  was  not  the  owner  of  the  note  sued  on  at  the  time  of  the  in- 
stitution of  the  action;  that  prior  to  that  time  N.  C.  Shouse,  who  was  bound 
for  the  payment  thereof,  paid  to  the  plaintiff  ^le  amount  of  the  balance 
thereof,  and  at  the  Institution  of  the  action  he  was  the  scjle  owner  of  the 
note;  that  by  mistake  and  oversight  of  counsel  the  action  had  been  brought 
in  the  name  of  the  appellant.  The  court  sustained  appellant's  motion  and 
dismissed  the  petition  without  prejudice.  The  appellant  failing  to  plead  to 
the  counterclaim  of  appellees,  a  trial  was  had  thereon  before  a  jury,  and  it 
returned  a  verdict  in  favor  of  appellees  for  the  sum  of  $366.25. 

The  issue  on  this  appeal  is  whether  the  Tobacco  Warehouse  Co.  was  before 
-the  court  on  the  counterclaim  of  the  appellees.  The  appellees  contend,  under 
the  authority  of  Gill  v.  Johnson,  1  Met.,  649,  and  Perry  v.  Sietz,  2Duv.,  122, 
that  the  payee  of  a  note  who  has  transferred  it  by  parol  is  a  necessary  party 
to  an  action  thereon.  This  is  a  correct  principle,  but  this  rule  does  not  ap- 
ply where  the  transferee  is  a  surety  or  a  guarantor.  The  proof  is  very  vague 
upon  this  question,  and  it  is  not  stated  that  N.  C.  Shouse  was  a  member  of 
the  firm  of  J.  W.  Shouse  &  Bro. ,  the  guarantors  of  the  note.  The  affidavits 
filed  on  the  motion  state  that  N.  C.  Shouse  was  the  beneficial  owner  of  the 
note,  but  do  not  state  under  what  circumstances  he  became  the  owner  there- 
of, nor  how  much  he  paid  for  it.  This  question  being  in  doubt,  and  as  thp 
action  on  the  note  was  dismissed  by  the  lower  court,  it  is  immaterial  now 
-whether  N.  C.  Shouse  was  a  member  of  the  firm  of  J.  W.  Shouse  &  Bro.  or 
"not,  as  on  the  return  of  this  cause  the  appellant  will  be  a  party  and  before 
the  court  on  the  counterclaim  of  appellees,  and  will  be  permitted  to  plead 
»nd  litigate  this  claim  with  appellees.  (Stovall  v.  Stovall's  Adm'r,  19  Ky. 
Xaw  Rep.,  918;  C,  O.  &  S.  W.  R.  R.  Co.  v.  Heath's  Adm'r,  87  Ky.,  660, 
and  the  cases  therein  cited.  In  87  Ky. ,  660,  the  judgment  was  reversed  and 
-cause  remanded,  with  directions  to  grant  appellant  a  new  trial,  and  the 
-court  said:  ''As  the  appellant  is  in  court  by  the  appeal,  no  other  service  is 
required,  this  court  having  repeatedly  held  that  an  appeal  from  a  void  judg- 
ment for  the  want  of  process  placed  the  appellant  in  court  on  the  return  of 
the  case  for  all  the  purposes  of  a  trial. " 

For  these  reasons  the  case  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


REED  V.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  June  18,  1903— Not  to  be  reported.) 

Contracts— Damages— Instructions— This  action  was  instituted  by  appel« 
lant  to  recover  damages  of  appellee  for  breach  of  contract  to  furnish  piling 
within  a  fixed  time  at  an  agreed  price.  Held— That  under  the  contract  the 
Appellee  was  bound  to  order  not  less  than  five  hundred  pieces  of  piling  In 
time  to  have  enabled  the  appellant  to  have  delivered  it  on  or  before  the  let 
4iay  of  June,  1901,  and  the  jury  should  have  been  instructed  on  this  theory 
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Instead  of  upon  the  one  that  the  railroad  company  had  the  right  to  haT» 
ordered  this  piling  at  any  time  during  the  year  1901. 

Molloy  &  Utley  for  appellant. 

Pirtle  &  Trabue,  J.  M.  Dickinson  and  Blue  &  N.unn  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant,  J.  P.  Reed,  brought  this  action  against  the  appellee,  the  Illi- 
nois Central  R.  R.  Co.,  for  damages  for  an  alleged  violation  of  a  contract 
for  piling,  dated  February  26,  1901,  the  essential  parts  of  which,  in  the  deter- 
mination of  this  controversy,  read  as  follows:  "You  to  furnish  thisoompany» 
and  we  to  take  from  you  during  the  year  1901.  square  hewed  white  oak  pil- 
ing according  to  our  specifications.  *  *  *  The  piling  to  be  furnished  and 
received  under  this  contract  is  to  be  of  such  various  lengths  and  such  num- 
ber of  pieces  of  such  respective  lengths  as  we  may  require,  and  give  you  orders 
for  from  time  to  time;  such  piling  to  be  not  less  than  fifteen  feet  in  length 
nor  over  seventy  feet  in  length ;  the  aggregate  number  of  pieces  of  piling  to 
be  furnised  and  received  under  this  contract  to  be  not  less  than  five  hundred 
pieces  nor  to  exceed  one  thousand  pieces  of  piling;  all  of  the  piling  to  be  sub- 
ject to  an  inspection  and  rejection  at  the  point  at  which  delivery  of  same  Ib 
to  be  made;  all  piling  to  be  delivered  on  the  right  of  way  of  this  company 
between  Princeton,  Ky. ,  and  Henderson,  Ey.,  at  such  points  on  said  right 
of  way  and  piled  in  such  manner  convenient  for  loading  on  cars  as  our  in- 
spector may  direct ;  such  delivery  to  be  made  from  time  to  time  to  meet  our 
requirements  as  will  be  specifled  on  orders  sent  to  you  from  time  to  time 
during  the  current  year  1901,  but  it  is  understood  and  agreed  that  at  least 
five  hundred  pieces  of  piling  shall  be  ready  for  delivery  to  us  on  or  before 
June  1,  1901,  and  the  balance  of  the  piling  called  for  in  this  contract  shall 
be  ready  for  delivery  to  us  on  or  before  August   1,  1901. " 

The  issue  between  the  parties  is  as  to  the  construction  of  the  contract. 
Appellant  claims  that  the  railroad  company  was  bound  by  the  terms  of  the 
contract  to  order  not  less  than  five  hundred  sticks  of  piling  in  time  for  them 
to  fill  the  order  for  delivery  by  the  1st  day  of  June;  and  that  if  they  elected 
to  order  the  ]>alance  of  the  piling  contracted  for,  that  the  contract  required 
that  the  order  should  be  made  therefor  by  the  railway  company  in  time  to 
have  permitted  the  appellant  to  have  gotten  it  out  and  ready  for  delivery 
before  the  1st  of  August.  Appellee,  on  the  other  hand,  insists  that  whilst 
under  the  terms  of  the  contract  they  had  the  right  to  require  appellant  to 
deliver  five  hundred  pieces  before  the  1st  day  of  June,  1901,  and  the  balance 
of  one  thousand  pieces  on  or  before  the  1st  day  of  August,  1901 ;  that,  If  they 
BO  elected,  they  could  disregard  these  periods  of  deliveiy  and  order  the  pil- 
ing at  any  time  during  the  year  1901  when  they  saw  fit,  provided  they  did 
not  order  more  than  five  hundred  pieces  before  the  1st  day  of  June,  nor 
more  than  one  thousand  pieces  before  the  1st  day  of  August. 

It  is  conceded  that  appellee  ordered  and  plaintiff  delivered  two  hundred 
and  eleven  pieces  of  piling  before  the  1st  day  of  June;  and  that  on  the  80th 
day  of  September,  1901,  they  made  an  order  on  the  plaintiff  for  two  hun- 
dred and  eighty-nine  pieces  of  piling,  the  balance  of  the  five  hundred  pieces^ 
and  that  this  order  called  for  piling  running  from   thirty-five  to  sixty  feet 
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long.  The  testimony  conduces  to  show  that  immediately  after  the  execution 
of  the  contract  that  the  appellant  (Beed)  bought  trees,  collected  teams,  men 
and  machinery  with  the  view  of  complying  with  his  contract  with  appellee; 
that  after  the  1st  day  of  August,  having  despaired  of  receiving  any  addi- 
tional orders,  he  discharged  his  men  and  disposed  of  the  greater  part  of  his 
teams,  and  that  subsequently  thereto,  on  the  80th  day  of  September,  the 
appellee  mailed  to  him  an  order,  which  reached  him  in  the  early  part  of  Oc- 
tober, for  two  hundred  and  eighty-nine  pieces  of  the  very  longest  lengths 
provided  for  by  the  contract;  that  appellant  made  a  profit  of  four  and  one- 
half  cents  per  lineal  foot  upon  the  piling  ordered  and  delivered,  and  testi- 
fied that  he  could  realize  at  least  this  profit  upon  the  two  hundred  and 
eighty  sticks  which  completed  the  minimum  number  under  the  contract,  if 
the  railroad  company  had  furnished  him  the  order  and  specifications  at  any 
time  prior  to  the  1st  day  of  June  or  the  1st  day  of  August,  but  that  it  would 
have  been  impossible  for  him  to  comply  with  the  orders  for  the  remaining 
two  hundred  and  eighty-nine  pieces  which  reached  him  in  October  during 
the  year  1901,  even  if  he  had  held  his  men  and  teams  together. 

Upon  the  trial    the  special  judge  instructed  the  jury  as  follows : 

**lst.  The  court  says  to  the  jury  that  by  the  terms  of  the  contract  filed  with 
the  plaintiff's  petition  it  was  the  duty  of  the  defendant  to  make  requisition 
for  a  minimum  of  five  hundred  sticks  of  piling  within  the  dimensions  of  fif- 
teen to  sixty  feet  in  length  and  within  the  other  dimensions  stated  in  the 
contract  for  delivery  along  the  right  of  way  of  its  line  of  road  from  Prince- 
ton, Ky.,  to  Henderson,  Ky.,  during  the  year  1901,  at  such  time  as  defend- 
ant might  order  same,  and  the  plaintiff  was  required  to  make  and  deliver  as 
many  as  five  hundred  pieces  of  said  piling  on  or  before  June  1,  1901,  if  or- 
dered, and  not  more  than  one  thousand  pieces  on  or  before  August  1,  1901, 
if  ordered  by  the  defendant;  and  if  the  jury  believe  from  the  evidence  that 
the  defendant  did  make  requisition  for  the  minimum  number  of  five  hun- 
dred pieces  of  piling  during  the  current  year  1901,  then  the  law  is  for  the 
defendant,  and  they  will  so  find  unless  they  further  believe  from  the  evi- 
dence as  stated  in  instruction  No.  2. 

•'2d.  The  court  says  to  the  jury  that  although  they  may  find  from  the  evi- 
dence that  the  defendant  did  make  requisition  of  the  plaintiff  during  the 
current  year  1901  for  the  minimum  number  of  five  hundred  sticks  of  piling 
of  the  dimensions  named,  still  if  they  believe  from  the  evidence  that  the 
requisition  for  any  part  of  said  five  hundre<l  sticks  was  made  so  late  in  the 
year  as  to  render  it  physically  impossible  for  the  plaintiff  to  fulfill  said  requi- 
sition, then  the  law  is  for  the  plaintiff,  and  they  will  find  for  him  the  dam- 
ofces  he  may  have  sustained,  fixing  same  according  to  instructions  Nos.  3 
aiid-4  " 

By  the  express  terms  of  the  contract  the  railroad  company  obligated  them- 
selves to  order  not  less  than  five  hundred  pieces  of  piling,  which  should  be 
ready  for  delivery  to  them  by  the  appellant  on  or  before  the  1st  day  of  June, 
1901.  It  was  Impossible  for  the  appellant  to  comply  with  this  stipulation  of 
the  contract  without  a  previous  order  from  the  railroad  company  specifying 
the  length  and  size  of  this  piling,  and  by  necessary  implictition  the  contract 
imposed  upon  the  railroad  company  the  duty  to  order  these  pieces  early  enough 
to  have  enabled  appellant  to  perform  his  i)art  of  the  contract.     To  eay  that 
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appellant  was  bound  to  have  five  hundred  pieces  of  piling  ready  for  delivery 
on  or  before  the  1st  day  of  June,  1901,  and  at  the  same  time  to  say  that  the 
railroad  company  was  under  no  obligation  to  have  given  an  order  specifying 
the  length  and  sizes  of  the  piling  as  required  by  the  contract,  would  be  to 
render  it  impossible  of  execution  by  appellant.  We  think  it  was  the  plain 
purposo  of  the  parties  that  the  railroad  company  should  make  their  order, 
^specifying  the  length  of  at  least  five  hundred  pieces  of  piling,  in  time  to 
have  enabled  the  appellant  to  comply  with  his  contract  for  delivery  on  or 
lt)efore  the  1st  day  of  June,  1901;  and  that  this  was  the  construction  placed 
upon  the  contract  by  the  parties  previous  to  and  at  the  date  of  its  execution 
is  clearly  shown  by  apix?llee's  letters,  which  are  copied  into  the  bill  of  evi- 
<ience.  In  their  first  letter  to  appellant,  dated  December  19,  inviting  him  to 
make  a  proposition  for  furnishing  the  piling,  they  notify  him  that  they 
-would  want  the  greater  portion  of  the  piling  delivered  during  the  early  part 
of  the  year,  and  only  requested  him  to  bid  upon  piling  for  the  first  six 
jnonths  of  the  year  1901.  In  their  second  letter,  dated  February  2,  they  tell 
him  that  he  must  cut  the  piling  at  once,  while  the  sap  is  down.  Of  course 
it  would  have  been  impossible  for  appellant^  to  do  this  without  a  previous 
order,  as  the  length  of  the  piling  was  to  vary  from  fifteen  to  seventy  feet. 
In  our  opinion  the  railroad  company  were  bound  under  their  contract  to 
order  not  less  than  five  hundred  pieces  of  piling  in  time  to  have  enabled  the 
appellant  to  have  delivered  it  on  or  before  the  1st  day  of  June,  and  the  jury 
should  have  been  instructed  on  this  theory,  instead  of  upon  that  that  the  rail- 
road company  had  the  right  to  have  ordered  this  piling  at  any  time  during 
the  year  1901. 

The  trial  court  properly  defined  the  measure  of  appellant's  damage  as  the 
difference  between  actual  cost  to  him  of  delivering  the  piling  contracted  for 
on  the  right  of  way  of  the  company  and  the  contract  price  he  was  to  receive 
therefor;  but  for  the  errors  pointed  out  in  instructions  1  and  2  the  judgment 
is  reversed  and  the  cause  remanded  for  proceedings  consistent  herewith. 
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(Filed  June  18,  1903.) 

Municipal  government— Ordinances— This  appeal  involves  the  validity  of 
sin  ordinance  to  authorize  and  provide  for  the  construction  of  a  system  of 
.■s«'wers  in  the  city  of  Lexington,  and  to  order  an  election  to  determine  the 
<jnesti(m  of  issuing  $150,000  of  bonds  of  the  city  for  that  purpose.  Held— That 
>ai(i  ordinance  was  void  for  two  reasons :  First,  because  it  employed  certain 
persons  named  thert»in  to  superintend  said  work  and  provided  for  their  com- 
pensation, when  the  city  had  no  power  under  the  Constitution  and  charter 
•to  create  any  office  or  officers  other  than  those  provided  for  therein.  If  they 
are  to  I)e  regarded  as  simply  agents  and  not  officers,  then  it  is  void  because 
they  .supplant  the  city  council  in  the  matters  provided  for  ip  the  ordinance. 
The  general  assembly,  by  section  3058,  Kentucky  Statutes,  delegated  to  the 
city  council  of  the  city  of  Lexington  the  power  and  authority  by  ordinance 
to. establish,  erect  and  maintjiin  sewers,  and  it  had  no  power  by  ordinance 
*o  delegate  this  power  to  others  and  relieve  itself  of  responsibility. 

Breckinridge  &  Shelby  for  appellant. 
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W.  S.  Bronston  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  C.  B.  Lowery  (appellant)  to  test  the  validity 
of  an  ordinance,  No.  1872,  possed  by  the  city  council  of  Lexington,  Ky.  The 
ordinance  was  to  authorize  and  provide  for  the  construction  of  a  system  of 
sewers  in  the  city  of  Lexington,  and  to  order  an  election  to  determine  the 
question  of  issuing  $150,000  of  bonds  of  the  city  for  that  purpose.  The  city 
demurred  to  the  petition  of  appellant,  the  court  sustained  the  demurrer, 
and  adjudged  that  the  ordinance  was  invalid  and  void.  To  test  that  ques- 
tion is  the  object  of  this  appeal. 

The  first  section  o£  the  ordinance  authorizes  sewers  to  be  constructed  in  ac- 
cordance with  plans  drawn  by  Col.  George  E.   Waring,  with  such  changes, 
alterations,  extensions  and  additions  as  might  be  determined  upon  in  the 
mode  and  manner  thereinafter  set  out  and  provided.    The  second  section  pro- 
vided the  manner  of  issuing  the  bonds  and  the  t-erms  thereof.     The  other 
sections,  down  to  the  seventh,  provided  the  manner  of  holding  the  election 
and  determining  the  result  thereof.    The  seventh  section  is  as    follows: 
"George  S.  Shanklin,  L.  G.  Cox,  R.  P.  Stoll,  J.  R.  Barr,  Judge  Matt  Wal- 
ton and  Gus  Straus  are  hereby  employed  by  the  city  of  Lexington  to  sui)erin- 
tend  and  supervise  the  construction  of  the  sanitary  sewer  system  of  said  city, 
as  provided  for  in  this  ordinance.    And  the  general  council  is  hereby  author- 
ized to  pay  to  said  named  persons  as  wages  a  sum  not  to  exceed  $300  each. " 
Section  8  authorized  the  employment  of  a  capable,  competent  sanitary  engi- 
neer, who  was  authorized,  under  the  superintendence  of  the  persons  named 
in  section  7,  to  superintsnd  all  work,  examine  all  materials,  contracts  and 
purchases  made  under  this  ordinance,  and  under  the  direction  of  the  persons 
named  should  superintend  the  construction  of  the  sewer,  disposal  field,  tanks, 
buildings,  machinery  or  appliances  to  be  constructed  under  the  ordinance. 
Section  nine  authorized  the  persons  named  in  section  7  to  advertise  for  bida 
for  the  construction  of  the  system,  and  to  fix  such  restrictions  and  limita- 
tions therein  as  they  might  determine,  and  receive  the  bids,  and  to  open  and 
compare  same,  and  to  report  to  the  general  council  the  names  of  the  lowest 
and  best  bidders,  and  to  prepare  all  necessary  contracts,  specifications  and 
plans.     If  in  the  judgment  of  the  persons  named  in  section  7   the  bids  re- 
ceived by  them  were  boo  high,  or  for  any  reason  were  not  such  bids  as  the 
city  should  accept,  they  were  authorized  to  reject  all  bids,  and  advertise  fop 
new  bids  without  reporting  to  the  general  council  their  action.     Section  9 
closes  as  follows:  "It  being  distinctly  understood  and  provided  in  this  ordi- 
nance that  said  persons  are  not  required  to  report  to  the  general  council  any 
bids  which,  in  the  judgment  of  said  persons,  the  general  council   ought  not 
to  accept,  or  any  contracts  which  the  said  persons  do  not  believe  the  city 
ought  to  enter  into. ' ' 

Section  10  provided  that  no  money  should  be  paid  to  any  contractor  under 
any  contract  entered  into  by  virtue  of  this  ordinance  until  the  work  had  l^een 
examined  and  approved  by  the  engineer  employed  imder  this  ordinance,  and 
a  certificate  issued  to  such  contractor  by  the  engineer,  and  the  same  was  ap- 
proTed  by  the  persons  named  in  section  7,  and  when  the  certificate  was  thus 
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issued  and  approved  the  same  should  become  binding  upon  the  city  and 
should  be  paid  out  of  the  proceeds  of  the  sale  of  the  bonds. 

Section  11  of  the  ordinance  closes  as  follows:  "If  any  part  of  this  ordi- 
nance is  declared  illegal  by  any  court  of  competent  jurisdiction,  then  no 
bonds  are  to  be  issued  under  this  ordinance,  and  this  ordinance  is  to  be  con- 
sidered as  invalid  and  void." 

Appellant's  counsel  contends  that  the  ordinance  is  void  because  it  creates  ' 
new  offices  and  officers,  and  names  the  persons  to  fill  them,  which  he  claims 
is  in  violation  of  the  Constitution  and  the  city  charter.  Appellee's  coun- 
sel, on  the  other  hand,  contend  that  the  ordinance  does  not  create  any  office 
or  officer,  and  that  the  persons  name<i  in  the  ortlinance  were  not  appointed 
as  officers,  but  only  as  agents  of  the  city  to  superintend  the  construction  of 
the  sewerage  syst-em  provided  for  therein.  We  are  of  the  opinion  that  the 
ordinance  is  void  in  either  event.  If  they  are  to  be  regarded  as  officers,  then 
it  is  void  becau.se  the  city  had  no  power  under  the  Constitution  and  charter 
to  create  any  officii  or  officers  other  than  those  provided  for  therein. 
(Lowery  v.  The  City  of  Lexington,  24  Ky.  Law  Rep.,  part  I,  517.) 

If  it  was  intended  by  the  ordinance  to  make  them  simply  agents,  then  it 
is  void  because  they  supplant  the  city  council  in  the  matters  provided  for  in 
the  ortlinance.  The  general  assembly,  by  section  8068  of  the  Kentucky  Stat- 
utes, delegated  to  the  city. council  of  the  city  of  Lexington  the  jwwerfind 
authority  by  ordinance  to  establish,  erect  and  maintain  sewers,  and  it  had 
no  power  by  ordinance  to  delegate  this  power  to  others  and  relieve  itself  of 
responsibility.  We  do  not  mean  to  be  understood  to  say  that  the  city  coun- 
cil should  perform  the  manual  labor,  or  be  present  in  a  body,  or  individ- 
ually, to  superintend  the  construction  of  the  sewer,  but  it  should  retain  the 
power  and  control  and  remain  supreme  in  the  matter  of  the  approval  of  the 
plans  and  specifications,  material  to  be  used,  prices  to  be  paid  for  same,  the 
acceptance  or  rejection  of  bids  for  the  work,  and  the  approval  or  rejection  of 
the  work  when  completed,  the  issual  of  the  bonds,  the  payment  of  the  money 
on  contracts  and  other  like  duties  and  powers.  The  council  had  no  right  or 
power  to  delegate  such  duties  and  powers  to  others  and  relieve  itself  from 
the  labor  and  responsibility  thereof. 

Dillon  in  his  work  on  Municipal  Corporations,  volume  1,  3d  edition,  section 
96,  uses  this  language:  "The  principle  Is  a  plain  one  that  the  public  powers 
or  trusts  devolved  by  law  or  charter  upon  the  council  or  governing  body,  to 
be  exercised  by  it  when  and  in  such  manner  as  it  shall  judge  best,  can  not 
be  delegated  to  others. ' ' 

In  same  work,  volume  2,  section  779,  this  language  is  found:  "We  have 
already  had  occasion  to  refer  to  the  principle  that  public  powers  conferred 
upon  a  municipality,  to  be  exercised  by  its  council  when  and  in  such  man- 
ner as  it  shall  judge  best,  are  incapable  of  delegation.  The  principle  extends 
to  the  authority  conferred  upon  a  municipal  corporation  to  levy  and  collect 
taxes,  or  to  determine  upon  the  necessity  and  character  of  local  improve- 
ments."     (Hydes  v.  Joyes,  4  Bush,  464.) 

We  are  clearly  of  the  opinion  that  the  ordinance  is  void. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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HART  COUNTY.  &c.  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HART  COLTNTY. 

(Filed  June  19,  1903.) 

1.  Railroads— Subscription  by  counties— Interest— Evidence— Hart  county 
subscribed  for  $100,000  of  stock  in  appellant  company,  but  did  not  ptiy  for 
same  when  subscribed.  Bonds  in  payment  for  same  were  delivered  to  said 
company  at  different  times.  This  action  was  brought  in  equity  by  the  county 
for  the  purpose  of  compelling  the  railroad  company  to  issue  to  her  certifi- 
cates of  stock  for  interest  which  matured  on  her  subscription  to  the  capital 
stock  during  certain  periods ;  for  certificates  of  stock  for  taxes  paid  by  the 
taxpayers  of  the  county  to  meet  the  interest  which  matured  on  the  bonds 
which  had  been  issued  to  pay  for  her  subscription,  and  also  to  recover  certain 
alleged  cash  dividends  which  she  claimed  she  was  entitled  to  receive  One 
of  the  questions  involved  on  this  appeal  is  when  interest  accrued  on  the  sub- 
scription. Held— That  interest  accrued  thereon  from  the  dates  of  delivery  of 
the  bonds  in  payment  of  same;  and  the  b<K)ks  of  said  company  furnish  bet- 
ter evidence  of  the  dates  of  their  delivery  than  the  evidence  produced  by  the 
county.  The  county  was  not  entitled  to  have  issued  to  it  stock  for  taxes  jjaid 
by  taxpayers  as  this  sUyck  had  already  been  issued  to  the  taxpayers. 

2.  Estoppel— Hart  county  is  estopped  from  claiming  the  right  to  have 
issued  stock  for  interest  which  accrued  cm  her  subscription  between  April  1, 
1862,  and  June  30,  1864,  as  the  first  date  when  a  dividend  was  declared  on 
said  stock,  as  Hart  county  was  represented  at  said  meeting  by  two  of  its 
three  commissioners,  and  this  action  was  acquiesced  in  until  this  suit  was 
brought.  As  the  county  was  not  entitled  to  the  bonds  she  is  not  entitled  to 
dividends  thereon.  Another  reason  why  the  county  is  not  entitled  to  recover 
interest  stock  is  because  she  had  transferred  her  principal  stock,  and  the  inter- 
est stock  passed  as  an  incident  to  it. 

MoCandless  &  James  for  appellant  county. 

Helm,  Bruce  &  Helm  and  H.  W.  Bruce  for  appellee,  Louisville  &  Nash- 
ville R.  R.  Co. 

Apx)eal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  charter  of  the  Louisville  &  Nashville  R.  R.  Co.  was  granted  on  March 
6,  1860.  Several  amendments  to  it  were  passed  by  subsequent  legislatures. 
The  company  was  oragnized  by  the  election  of  directors  in  September,  1861. 
Under  the  charter  the  counties  through  which  the  proposed  line  of  railroad 
was  to  be  constructed  were  authorized  to  subscribe  to  the  capital  stock  of  the 
company.  The  city  of  Louisville  was  also  authorized  to  subscribe  therefor. 
The  counties  and  municipalities  seem  to  have  subscribed  for  18, 200. 000,  of  it. 
In  January,  1853,  Hart  county  subscribed  for  $100,000  of  the  stock,  but  did 
not  pay  for  same  when  subscribed.  To  pay  the  subscription  the  county  issued 
bonds  aggregating  $100,000.  The  appellee  claims  that  the  bonds  were  deliv- 
ered to  it  as  follows:  August  14,  1863,  $33,000;  August  6,  1856,  $33,000;  and 
September  80,  1867,  $84,000.  The  bonds  bore  dates  as  follows:  April  1,  1853, 
183,000;  April  1,  1864,  $88,000;  and  April  1,  1856,  $84,000.  To  obviate  the  neces- 
sity of  an  elaborate  statement  of  the  facts  as  to  the  differences  out  of  which 
thia  suit  grew  they  will  be  made  to  appear  as  far  as  necessary  In  our  discus- 
sion of  the  questions  Involved.    This  action  was  filed  on  March  dS,  1870,  and 
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the  answer  was  not  filed  for  many  years  thereafter.  The  action  was  brought 
in  equity  and  for  the  purpose  of  compelling  the  appellee  to  issue  to  her  cer- 
tificates of  stock  for  interest  which  matured  on  her  subscription  to  the  capi- 
tal stock  during  certain  periods;  for  certificates  of  stock  for  taxes  paid  by 
the  taxpayers  of  the  county  to  meet  the  interest  which  matured  on  the  bonds 
which  had  been  issued  to  pay  for  her  subscription;  and  also  to  recover  cer- 
tain alleged  cash  dividends  which  she  claimed  she  was  entitled  to  receive.  For 
convenience  we  will  designate  Hart  county  appellant  and  Louisville  &  Nash- 
ville R.  R.  Co.  as  appellee. 

The  first  question  that  will  be  considered  is,  did  interest  accrue  on  the  sub- 
scription from  dates  on  which  the  appellee  claims  the  bonds  were  actually 
delivered  to  it  in  payment  of  the  subscription  ? 

Section  5  of  the  act  of  March  20,  1851,  reads  as  follows:  *'Said  company 
«hall  allow  to  all  subscribers  and  holders  of  stock  under  the  company  inter- 
est on  the  same  from  the  time  of  paying  for  said  stock  up  to  the  time  of  mak- 
ing the  first  dividend,  and  issue  to  the  holder  stock  therefor;  and  when  stock 
shall  be  subscribed  for  a  branch  they  may  provide  that  said  stock  shall  not 
be  entitled  to  draw  dividends  until  said  branch  is  completed,  but  may  allow 
Interest  on  the  payments  up  to  the  completion  thei*eof,  and  pay  it  in  stock.'* 

It  will  be  observed  that  it  is  made  the  duty  of  the  company  to  allow  inter- 
est on  the  stock  issued  by  it  from  the  time  of  paying  for  the  stock  up  to  the 
time  of  making  the  first  dividend,  and  issue  to  the  holders  of  stock  certifl- 
-cates  therefor.  The  counties  were  authorized  to  issue  bonds  to  pay  their 
stock  subscriptions.  Although  the  Ixmds  delivered  to  the  appellee  in  i»y- 
ment  of  the  stock  subscription  bore  date'anterior  to  the  delivery  of  the  same, 
and  although  the  party  who  purchased  them  would  be  entitled  to  the  inter- 
est thereon  from  their  date,  still  the  interest  on  the  subscription  for  which 
stock  was  to  be  issued  did  not  begin  to  run  until  the  subscription  was 
actually  paid;  in  this  case  until  the  stock  was  actually  delivered  in  payment 
of  the  subscription.  The  interest  on  the  bonds  and  interest  on  the  stock  sub- 
•scriptions  are  separate  and  distinct  things  provided  for  in  the  charter  and 
amendments.  As  an  inducement  to  the  counties  to  subscribe  for  the  capital 
stock  of  the  appellee  interest  was  to  be  paid  on  the  subscription  from  the 
<late  of  its  payment.  Besides,  the  charter  provisions  indicated  a  hope  of  the 
promoters  that  the  dividends  declared  on  the  stock  would  pay  the  interest  on 
the  bonds.  And  it  was,  therefore,  provided  that  if  they  did  not  do  so  that 
the  taxpayers  who  were  required  to  pay  taxes  for  that  purpose  were  entitled 
to  certificates  of  stock  in  the  company  for  the  amount  of  taxes  paid  by  each. 
The  bonds  having  been  delivered  almost  a  half  century  ago,  no  one  could 
possibly  have  any  recollection  as  to  the  dates  they  were  delivered  in  payment 
of  the  stock.  It  was  the  business  of  the  company  to  keep  a  record  of  the 
transactions  between  the  company  and  subscribers  to  the  capital  stock  of  the 
company.  Their  books  should  have  shown  who  were  subscribers,  the  amount 
of  each  subscription  and  the  date  the  bonds  were  delivered  in  payment  of 
the  subscription.  This  is  an  action  by  one  who  at  that  time,  and  for  many 
years  thereafter,  in  part  constituted  the  corporation.  The  county  had  the 
right  at  any  time  to  examine  the  books  of  the  company. 

In  Tumbull  v.  Payson,  95  U.  S.,  421,  the  court  said:  '* Where  the  name  of 
an  individual  appears  on  the  stock  book  of  a  corporation  as  a  stockholder, 
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the  prima  facie  presumption  is  that  he  is  the  owner  of  the  stock,  In  case- 
where  there  is  nothing  to  rebut  that  presumption ;  and  in  an  action  against 
him  as  a  stockholder  the  burden  of  proving  that  he  is  not  a  stockholder,  or 
of  rebutting  that  presumption,  is  cast  upon  the  defendant." 

If  the  books  of  the  appellee  are  prima  facie  evidence  that  one  is  a  stock- 
holder, they  would  be  still  stronger  evidence  when  it  is  admitted  a  party  is 
a  stockholder,  to  show  when  he  paid  his  subscription.  There  was  no  evidence 
offered  to  imi)each  the  correctness  of  the  record  kept  by  the  appellee  as  to 
the  time  the  bonds  were  delivered,  nor  to  overcome  the  presumption  that  the 
record  was  correctly  kept.  Counsel  for  the  appellant  contend  that  the  pre- 
sumption should  be  indulged  that  the  bonds  were  delivered  on  day  they  bear 
date,  but  there  is  evidence  in  the  record  which  shows  that  counties  frequently 
delivered  their  bonds  in  payment  of  stock  subscriptions  after  the  time  they 
bore  date;  and  this  fact  tends  to  overcome  the  presumption  claimed  by  coun- 
sel for  the  appellant  to  exist.  Our  opinion  is,  however,  that  the  reconi  kept 
hy  the  company,  showing  date  of  delivery  in  this  case,  is  the  best  evidence  as 
to  the  date  when  the  stock  subscription  was  paid. 

The  county  contends  that  the  holders  of  tax  receipts  were  only  entitled  to 
the  dividends  that  were  declared  after  the  stock  was  delivered  to  them  for 
same.  The  appellee  claims  that  it  issued  to  the  holders  of  tax  receipts  when 
presented  an  amount  of  stock  equal  to  the  tax  receipt,  and  also  all  cash  and 
stock  dividends  which  had  been  declared  on  the  stock  issued  for  the  tax  le- 
ceipts.  The  claim  is  ma<le  that  the  county  is  entitled  to  the  dividends  as  in 
the  case  where  stock  is  sold  after  a  dividend  has  been  declared.  There  was 
no  sale  by  the  county  of  her  stock  to  a  taxpayer.  The  stock  went  to  the  tax- 
payer by  virtue  of  the  statute.  At  the  time  these  taxes  were  paid,  or  at  least 
part  of  them,  the  county  did  not  hold  certificates  for  her  stock.  I'ntil  the 
certificates  for  the  stock  were  issued,  the  county's  claim  for  stock  was  of  the 
same  equitable  character  as  was  that  of  the  taxpayers  to  the  stock  which  the 
law  declared  he  was  entitled  to  upon  the  payment  of  taxes.  The  law  com  - 
pelled  the  tax  paying  citizens  of  Hart  county  to  pay  for  the  stock  for  which 
she  subscribed  by  paying  taxes,  to  be  used  in  the  payment  of  interest  and 
principal  of  her  bonds. 

Section  15  of  the  act  of  January  9,  1852,  r<»ads  as  follows:  "That  the  said 
Louisville  &  Nashville  R.  R.  shall,  upon  the  date  of  the  first  dividend,  and 
thereafter  upon  presentation  and  surrender  at  the  office  of  the  company  of 
tax  receipts  for  taxes  paid  to  defniy  int(»rest  upon  Ixinds  given  by  any  county 
Tinder  this  act,  issue  to  the  holders  thereof  stock  for  the  samt*;  said  tax 
receipt  shall  be  negotiable  by  endorsement,  and  no  stock  shall  be  issued  for 
a  less  amount  than  one  share." 

By  section  4  of  the  act  of  January  17,  1856,  it  was  pn)vided  that  the  county 
court  shall  appoint  the  clerk  ©f  the  county  or  circuit  court,  or  one  of  the 
commissioners  of  the  sinking  fund,  to  issue  certificates  to  the  taxpayers,  etc., 
of  taxes  paid  when  the  amount  due  the  holder  is  $100.  This  is  to  be  done  at 
the  end  of  each  month. 

The  concluding  clause  of  section  4  is  as  follows:  "The  holders  of  such 
stock  shall,  to  all  intents  and  purposes,  be  entitled  to  all  the  rights  and  priv- 
ileges of  stockholders,  but  such  stock  shall  not  bear  interest. "  The  stock 
thus  held  by  a  taxpayer,  or  his  assignee,  was  entitled  to  all  rights  and  priv- 
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lieges  of  other  stockholders,  except  such  stock  ' '  shall  oot  bear  Interest. ' '  The 
ownership  of  the  stock  by  a  taxpayer  did  not  depend  upon  the  fact  that  he 
held  a  certificate  from  the  clerk  or  commissioner,  but  upon  the  fact  that  he 
had  paid  taxes.  It  is  shown  that  the  appellee  delivered  the  stock  to  the  tax- 
payers, or  their  assignees,  as  required  by  the  act.  After  having  fully  and 
satisfactorily  met  the  demands  of  the  taxpayers,  or  their  assignees,  the  county 
is  here  asking  that  she  be  adjudged  certificates  for  part  of  the  amounts  for 
which  the  appellee  has  issued  stock  to  the  taxpayers,  or  their  assignees.  In 
other  words,  the  county  demands  certificates  of  stock  and  dividends  thereon, 
which  by  the  express  terms  of  the  statute  is  declared  to  belong  to  others. 
There  is  absolutely  no  merit  or  justice  in  the  claim,  and  would  certainly  be 
very  inequitable  to  allow  it. 

There  is  another  question  in  the  case  involving  the  right  of  the  company 
to  have  issued  to  her  stock  for  interest  which  accrued  on  her  subscription  be- 
tween April  1,  1802,  and  June  3(),  1864,  the  latter  being  the  date  on  which  the 
first  cash  dividend  was  made.  In  October,  ISfil,  at  a  stockholders'  meeting, 
a  one-fourth  of  1  per  cent,  stock  dividend  was  declared,  of  date  of  April  1, 
1863.  Hardin  county  being  one  of  the  counties  which  had  subscribed  for 
stock,  denied  the  right  of  appellee  to  stop  the  running  of  interest  on  stock 
subscriptions  by  declaring  the  stock  dividend  mentioned,  her  contention 
being  that  nothing  but  the  declaring  of  a  cash  dividend  would  stop  interest 
on  the  stock  subscriptions.  Although  her  representative  was  present  at  the 
meeting  and  made  no  objection  to  the  proceedings  declaring  the  dividend, 
yet  the  county  repudiated  it  and  continued  to  do  so,  and  at  sul)6equent  meet- 
ing of  stockholders  protested  against  it,  which  culminated  in  a  suit  which 
finally  reached  this  court,  which  held  that  the  interest  did  not  cease  to  run 
on  the  sub.scription  until  the  cash  dividend  was  de<;lared  in  June,  1864.  (Har- 
din County  V.  Louisville  &  Nashville  li.  R.  Co.,  92  Ky.,  413.)  The  conclu- 
sion of  the  court  is  now  adhered  to,  therefore,  the  necessity  is  obviat<*d  to 
again  discuss  the  question.  The  course  Hart  county  pursued  is  entirely 
different  from  that  of  Hardin  county.  At  the  meeting  declaring  the  one- 
fourth  of  1  per  cent,  dividend  Hart  county  was  represented  by  one  of  her 
sinking  fund  couimissicmers.  At  the  meeting  of  the  stcK'kholders  in  1865 
the  question  arose  as  to  the  claim  and  position  of  Hardin  county,  she  claim- 
ing that  she  was  entitled  to  stm-k  for  interest  which  accumulated  between 
April  1,  1861,  and  June  30,  1864,  and  the  dividends  on  that  sUxjk  as  well  as 
other  stock  held  by  her.  At  this  meeting  Hart  county  was  represented  by 
two  of  her  three  cx)mmissi(mers,  and  Hardin  c-ounty's  claim  was  unanimously 
denitKl  and  pn)per  recx)rd  was  niade  thereof.  This  action  was  acquiesced  in 
until  this  suit  was  filed.  In  the  meantime  several  ctish  dividends  were  de- 
clared upim  the  basis  that  none  of  the  counties  (and  there  were  many  of 
them)  were  entitled  to  stock  for  interest  during  the  time  mentioned,  or  divi- 
dends thereon.  Hart  county  joined  with  all  the  other  counties  in  thus  con- 
struing their  rights  under  the  charter.  All  other  counties,  except  Hardin, 
acquiesced  in  this  interpretfition  of  their  rights  under  the  charter  as  amended, 
and  never  did  assert  any  claim  against  the  c<mipany  for  interest  stock  cover- 
ing the  perioil  in  question.  Thus  Hart  county  voted  that  she  and  the  other 
counties  were  not  entitled  to  this  stock  and  the  other  counties  adhered  to  that 
conclusion,  and  never  claimed  or  received  such  stock;    Hart    county  now 
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Mtempts  to  repudiate  the  action  taken  with  the  approval  of  her  representa- 
tives at  the  stoclsholders'  meetings,  and  claiming  that  which  she  formerly 
said  she  did  not  own.  After  the  proceedings  at  the  stockholders'  meetings 
she  stood  by  and  saw  other  counties  who  hatl  subscribed  for  stock  acquiesce 
in  the  action  of  the  stockholders;  saw  the  appellee  declare  and  pay  dividends 
upon  the  basis  that  the  right  to  such  stock  did  not  exist  in  stock  subscrib- 
ing counties  and  municipalities.  It  is  suggested  that  there  is  nothing  to 
show  that  these  commissioners  were  present  at  the  meeting  of  the  stockhold- 
ers by  authority  of  Hart  county.  The  law  authorized  them  to  be  present  at 
such  meetings  to  represent  the  county,  antl  we  must  presume,  after  the  lapse 
of  so  many  years,  that  they  were  there  acting  with  the  consent  and  approval 
of  the  county,  and  we,  therefore,  say  that  Hart  county  acquiesccnl.  The  rea- 
son for  refusing  to  grant  relief  on  this  claim  of  Hart  county  is  a.s  good  as  it 
was  In  the  cast<  of  Simpson  County  v.  Louisville  &  Nashville  K.  R.  Co.,  14 
Ky.  Law  Rep. ,  674,  wherein  Judge  Lewis,  delivering  the  opinion  of  the  court, 
said:  "If  the  county  court  had  authority  to  so  onler  applictttion  of  the  stock 
dividends,  the  county  and  sinking  fund  commissioners  as  well  are  estopped 
to  claim  the  stock  from  the  company,  for  it  w^as  disposed  of  and  applied  pre- 
cisely in  accordance  with  the  order  and  direction  of  that  court.  And  if  it  be 
conceded,  as  is  argued,  that  the  sinking  fund  commissioners,  and  not  the 
county  court,  had  the  right  to  control  and  dispose  of  the  dividend  stock,  their 
conduct  was  not  such  as  to  entitle  them  to  relief  that  involve<l  injustice  to 
the  company,  that  is  not  shown  to  have  acted  in  bad  faith.  For  the  evidence 
is  entirely  satisfactory  that  they  knew  of  and  consented  to,  if  they  did  not 
directly  advise,  the  action  of  the  county  court,  and  also  were  aware  of  the 
fact  that  the  comiMiny  was  applying  the  stock  as  directed  and  authorized  by 
the  county  court.  Yet  they  made  no  objection  then,  nor  thereafter,  for  more 
than  five  years.  To  suppose  the  commissioners  were  not  aware  of  the  dis- 
position that  was  Izeing  made  of  the  stock  in  question,  that  they  now  claim 
to  have  had  the  exclusive  right  to  hold  and  control,  is  to  assume  they  were 
utterly  unmindful  of  their  duties;  and  if  they  did  know,  it  was  their  duty 
to  then  speak,  and  having  acquiesced  so  long  they  can  not  now  equitably  ask 
the  relief  sought." 

We  are  of  the  opinion  that  it  would  be  Inequitable  to  the  other  stockholders 
and  to  the  appellee  to  grant  this  relief,  and  we,  therefore,  conclude  that  Hart 
county  has  been  estopped  by  her  action  to  demand  it.  From  the  conclusion 
we  have  rt»ached,  that  Hart  county  was  not  entitled  to  the  stock  claimed,  it 
necessarily  follows  that  she  is  not  entitled  to  any  dividends  thereon.  In 
addition  to  the  other  reasons  given  for  denying  the  county's  right  to  recover 
interest  stock,  there  is  another  which  we  deem  conclusive.  Hart  county  in 
1870  sold  her  principal  stock.  By  section  6  supra  she  was  entitled  to  Inter- 
cast on  her  principal  stock  from  the  time  she  paid  for  it  to  the  date  of  the 
first  cash  dividend,  and  for  which  she  was  entitled  to  have  stock  issued  to 
her.  This  interest  was  like  any  other  intt^rest  that  might  accunmlate  upon 
a  debt,  but  instead  of  it  being  paid  in  cash,  it  was  to  be  paid  in  stock.  Ii 
was  an  incident  to  the  principal  stock,  exactly  the  same  as  interest  is  an  in- 
cident to  a  debt.  If  the  debt  in  assigned  and  interest  has  matured  thereon, 
the  interest  passes  to  the  assignee  as  effectually  as  the  debt.  If  the  interest 
had  been  payable  in  cash  instead  of  stock,  the  party  to  whom   the  county 
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transferred  the  principal  stock  would  certainly  at  the  same  time  have  ac- 
quired the  interest  due  thereon.  This  is  because  it  would  have  been  an  in- 
cident to  the  stock.  The  mere  fact  that  the  appellee  could  pay  it  in  stock 
did  not  make  it  different  from  what  it  would  have  been  had  it  been  i^ayable 
In  cash.  We  are  of  the  opinion  that  when  she  sold  and  transferred  her  prin- 
cipal stock,  if  any  interest  had  been  due  thereon  (we  have  said  none  was)  it 
would  have  passed  to  the  purchaser.  This  view  is  supported  by  Boardman 
V.  Lake  Shore  R.  li.  Co.,  84  N.  Y.,  157;  Jermain  v.  Lake  Shore  R.  R.  Co., 
91  N,  Y.,  473.  and  Manning  v.  Quicksilver  Mining  Co.,  24  Hun.,  361. 

In  view  of  the  conclusions  reached  we  have  not  thought  it  necessary  to 
discuss  the  effect  of  the  ten  and  one-half  per  cent,  stock  dividends  declared* 
nor  the  question  of  limitation. 

The  judgment  is  affirmed  on  the  appeal  of  Hart  county  and  reversed  on 
the  appeal  and  cross  appeal  of  the  Ijouisville  &  Nashville  R.  R.  Co.  for  pro- 
ceedings consistent  with  this  opinion. 
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WALKER  V.  COMMONWEALTH. 

(Filed  June  18,  1903— Not  to  be  reported. ) 

Liocal  option  law— Evidence— Instructions— -Appellant  was  an  agent  of  a 
brewing  company  having  license  to  sell  beer  by  wholesale  in  Mayfield :  made 
a  sale  of  not  less  than  five  gallons  of  beer  to  S.,  the  prosecuting  witness,  not 
to  be  drunk  on  the  premises,  and  was  Indicted  for  a  violation  of  the  local 
option  law.  On  the  trial  the  court  improperly  admitted  evidence  showing 
that  the  witness  was  an  inebriate  and  appellant  knew  this  fact,  and  his  In- 
t-entlon  to  drink  the  beer,  as  it  was  not  competent  under  this  Indictment  to 
gi've  evidence  of  the  Inebriety  of  the  witness  and  the  knowledge  of  appellant 
of  that  fact.  The  section  of  the  statute  regulating  wholestile  dealers  does 
not  limit  the  right  to  sell  only  to  those  who  are  licensed  to  engage  in  the 
retail  trade.  He  might  have  been  indicted  and  tried  under  another  statute 
for  making  a  sale  to  "a  known  inebriate.  A  peremptory  instruction  should 
have  been  given  to  find  for  the  defendant. 

J,  D.  Atchison,  B.  C.  Seay  and  Sam'l  Crossland  for  appellant. 

H.  J.  Moorman,  C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant.  West  Walker,  was  indicted  and  tried  in  the  Graves  Circuit 
Court  for  the  offense  of  selling,  loaning  and  bartering  spirituous,  vinous  and 
malt  liquors,  to  wit,  whisky,  brandy,  wine,  gin,  ale  and  beer,  by  retail  with- 
out a  license  so  to  do,  to  J.  F.  Sanderson,  within  the  corporate  limits  of  the 
,city  of  Mayfield,  in  which  city  local  option  was  then  In  force.  The  trial  re- 
sulted In  his  conviction,  the  jury  lindlng  hiin  guilty  of  the  charge,  fixed  his 
punishment  at  a  fine  of  $75,  and  a  new  trial  having  been  refused  him  by  the 
lower  court  he  prosecutes  this  appeal. 

But  one  witness  was  introduced  by  the  Commonwealth,  J.  F.  Sanderson, 
to  whom  the  alleged  sale  was  made,  and  the  appellant  testified  in  his  own 
behalf.    It  was  proved  upon  the  trial  that  the  F.   W.   Cook  Brewing  Co.,  a 
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'  corporation  of  EvansviUe,  Ind.,  was  engaged  in  wholesaling  beer  by  the  keg 
and  case  in  the  city  of  Mayfield,  Ey. ,  and  that  it  had  a  license  to  so  sell  both 
from  the  city  of  Mayfleld  and  the  county  court  of  Graves  county.  It  was 
•  also  in  proof  that  the  appellant,  West  Walker,  was  the  duly  appointed  and 
-acting  agent  of  the  F.  W.  Cook  Brewing  Co. ,  in  the  city  of  Mayfield,  at  the 
time  he  made  the  sale  for  which  he  was  indicted.  It  was  conceded  upon  the 
trial  that  the  local  option  law  was  in  force  in  the  city  of  Mayfield  at  the 
time  of  the  sale,  and  the  proof  indisputably  showed  that  the  quantity  sold 
to  Sanderson  by  appellant  was  as  much  or  more  than  five  gallons;  that  it 
was  delivered  at  one  tipie,  and  that  it  was  not  sold  to  be  drunk,  nor  was  it 
drunk,  upon  the  premises  where  sold,  but  was  immediately  sent  to  the  resi- 
-dence  of  the  purchaser. 

The  indictment  against  appellant  was  found  under  section  2657  of  the  Ken- 
tucky Statutes,  as  amended  by  act  of  March  11,  1»)2.  (Acts  1902,  page  41.) 
Section  2558,  in  so  far  as  applicable  to  this  case,  is  as  follows:  "The  pro- 
visions of  this  act  shall  not  apply  to  any  manufacturer  or  wholesale  dealer 
who  in  good  faith  and  in  the  usual  course  of  trade  sells  by  the  wholesale  in 
quantities  of  not  less  than  five  gallons,  delivered  at  one  time,  and  not  to  be 
drunk  on  the  premises. ' ' 

The  appellant  concedes  that  the  sale  of  the  beer  was  made  to  Sanderson, 
but  contends  that  it  was  a  sale  by  wholesale,  made  in  good  faith  and  in  the 
usual  course  of  trade,  and  that  it  was  not  drunk  upon  the  premises.  Upon 
the  other  hand,  it  is  contended  for  appellee  that  the  sale  was  not  made  in 
good  faith  because  the  purchaser  was  a  known  inebriate,  and  that  at  the 
time  of  the  purchase  he  communicated  to  the  appellant  his  intention  of 
drinking  the  beer  at  his  residence,  it  being  in  proof  that  the  purchaser  so 
informed  appellant  at  the  time  of  his  purchase  of  the  beer. 

We  think  it  was  Improper  for  the  court  to  have  admitted  the  evidence  of 
the  inebriety  of  the  witness  and  the  knowledge  of  appellant  of  that  fact.  We 
infer  that  in  permitting  proof  of  this  fact  the  court  proceeded  upon  the  idea 
that  if  the  purchaser  of  the  beer  bought  it  for  his  own  use,  and  he  was  an 
inebriate,  that  a  sale  under  these  circumstances  amounted  to  an  invasion  of 
the  law.  If  this  view  of  the  law  were  to  obtain  then  a  wholesale  dealer  of  beer 
could  only  lawfully  sell  to  one  licensed  to  sell  the  same  by  retail.  The  sec- 
tion of  the  statute  supra  does  not  limit  the  right  of  the  wholesale  dealer  to 
sell  only  to  those  who  are  licensed  to  engage  in  the  retail  trade.  For  selling 
to  an  inebriate  spirituous,  vinous  or  malt  liquors  whether  by  wholesale  or 
retail,  the  appellant  might  have  been  indicted  and  punished  under  another 
statute,  which  declared  such  a  sale  to  be  an  offense,  and  provides  an  adequate 
punishment  therefor,  but  we  do  not  think  that  because  he  might  have  been 
punished  under  the  last  statute  for  the  sale  made  in  this  instance  to  Sander- 
son, that  that  fact  made  him  guilty  under  the  indictment  in  this  case;  and 
if  not,  it  necessarily  follows  that  the  evidence  admitted  by  the  court  as  to  the  . 
inebriety  of  Sanderson  was  incompetent.  Under  the  evidence  in  this  case  it 
.appeared  that  all  the  conditions  required  by  section  2558  of  a  wholesale  dealer 
existed :  First,  that  the  beer  was  sold  by  a  wholesale  dealer;  second,  that  it 
was  sold  in  good  faith  and  in  the  usual  course  of  trade;  third,  that  the  quan- 
tity was  not  less  than  five  gallans;  fourth,  that  it  was  delivered  at  onetime; 
fifth,  that  it  was  not  drunk,  nor  was  it  to  be  drunk,  on  the  premises. 
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Ui)oii  the  state  of  facts  here  presented  we  are  of  opinion  that  but  one  in. 
^tmction  was  proper,  namely,  a  peremptory  instruction  to  the  jury  to  find 
lor  the  defendant,  wherefore,  the  jud^^nent  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  grant  appellant  a  new  trial 
4ind  for  further  proceedings  not  inconsistent  with  this  opinion. 

Whole  court  sitting. 


MAYSVILLE  GAS  CO.  v.  THOMAS'  ADM'R. 
(Filed  June  19,  1903— Xot  to  be  reported. ) 

1.  Xegligence— Res  judicata— Appellee's  intestate,  a  boy  about  fifteen  yearn 
of  age,  was  killed  by  coming  in  contact  with  a  live  wire  which  had  broken 
and  fallen  down  over  the  sidewalk.  An  action  to  recover  damages  was  in- 
stituted against  the  street  car  company  and  the  gas  company,  who  were 
charged  with  operating  the  street  cars  jointly,  it  being  alleged  that  appel- 
lant furnished  the  current  of  electricity  which  constituted  the  motive  povrer. 
•On  the  trial  a  verdict  was  rendered  in  favor  of  appellant  under  a  peremptory 
instruction.  A  judgment  for  damages  was  rendered  against  the  street  oar 
comiMiny,  and  on  appeal  same  was  reversed  and  it  was  adjudged  that  said 
peremptory  instruction  for  appellant  was  improperly  given.  On  return  of 
the  case  appellant  amended  its  answer  and  denied  that  it  furnished  the  eieo- 
tricityj  but  stated  that  it  furnished  the  steam  power  which  generated  the 
•electricity.  Held— That  the  real  issue  was  not  changed,  the  allegations  of 
the  amended  answer  being  substantially  the  same  as  the  answer,  and  the 
reasons  laid  down  on  the  first  appeal  as  en*or  in  giving  a  peremptory  in- 
struction apply  alike  to  the  ruling  of  the  court  in  refusing  the  peremptory 
instruction  on  the  second  trial. 

2.  Instructions— Gross  negligence — The  court  did  not  err  in  giving  an  in- 
struction based  on  gross  he^rligence  of  appellant.  It  owed  a  duty  to  the 
publio  of  seeing  that  the  wires  of  the  street  car  line  were  properly  Insulated 
before  charging  them  with  electricity,  and  having  this  duty  they  could  as 
well  be  guilty  of  gross  negligence  with  reference  to  it  as  of  ordinary  negli- 
^noe. 

W.  H.  Wadsworth,  E.  L.  Worthington,  Edward  W.  Hines,  W.  D.  Cochran 
•and  L.  W.  Robertson  for  appellant. 

A.  E.  Cole  &  Son  and  Thos.  R.  Phister  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Isaac  Thomas,  about  fifteen  years  of  age,  was  killed  on  one  of  the  streets 
of  Maysville,  Ky.,  by  coming  in  contact  with  a  wire  charged  with  eleo- 
tricity,  which  had  broken  from  its  fastening  and  hung  down  over  the  side- 
walk. This  was  a  guy  wire  which  connected  with  a  trolley  owned  and  used 
by  the  Maysvllle  Street  Railroad  and  Transfer  Co.,  in  carrying  the  current 
of  electricity  which  propelled  its  cars.  After  the  accident  this  action  was 
instituted  against  the  Maysville  Street  Railroad  and  Transfer  Co.  and  the 
Maysvllle  Gas  Co.  to  recover  damages  for  the  death  of  appellee's  decedent. 
The  petition  alleges,  substantially,  that  appellant  and  the  Maysville  Street 
Railroad  and  Transfer  Co.  jointly  operated  the  street  car  line,  and  that  ap- 
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pellant  furnished  the  current  of  electricity  which  constituted  the  motfTV 
power  by  which  this  was  done ;  that  the  death  of  Isaac  Thomas  was  caused 
by  the  negligence  of  the  two  corporations. 

The  answer  of  the  defendant  corporations  controverted  the  material  allega- 
tions of  the  petition,  and  pleaded,  affirmatively,  the  contributory  negligence* 
of  the  decedent.  Upon  the  trial  of  the  case  the  court  sustained  a  motion  of 
the  appellant  for  a  peremptory  instruction  to  the  jury  to  find  for  it,  which 
was  done.  The  jury  then  returned  a  verdict  against  the  Maysville  Street 
Bailroad  and  Transfer  Co.  for  the  sum  of  15,600.  From  the  judgment 
awarding  the  peremptory  Instruction  an  appeal  was  prosecuted,  and  the 
case  reversed,  the  opinion  of  the  court  being  in  21  Ky.  Law  Bep.,  1090. 

Upon  the  return  of  the  case  the  Maysville  Qas  Co.  amended  its  answer,, 
and  pleaded  affirmatively  that  it  neither  had  the  power,  under  its  charter, 
nor  did  it,  in  fact,  furnish  the  electric  current  to  the  Maysville  Street  Rail- 
road and  Transfer  Co.,  by  which  its  oars  were  operated;  but  that  It,  under 
contract,  furnished  the  steam  power  by  which  the  street  railroad  company 
generated  Its  own  electricity.  The  material  allegations  of  this  amended 
answer  were  controverted  by  reply.  A  second  trial  of  the  case  resulted  in  a 
verdict  against  appellant,  awarding  damages  In  the  sum  of  15,000.  Appel- 
lant's motion  for  a  new  trial  having  been  overruled,  it  has  brought  the  case 
here  for  review.  The  main  ground  for  a  reversal  of  the  case,  insisted  on  by 
appellant,  is  the  refusal  of  the  court  to  sustain  its  motion  for  a  peremptory 
instruction. 

We  do  not  think  that  appellant  substantially  changed  the  issue  between  it 
and  appellee  by  filing  the  amended  answer  after  the  return  of  the  case  to 
the  court  below.  This  amended  answer,  after  all,  amounts  to  no  more  than 
placing  In  affirmative  form  the  Issue  raised  by  Its  denial  In  the  original  an- 
swer to  the  allegation  of  the  petition,  that  it  furnished  the  electricity  by 
which  Its  co-defendant  operated  its  street  car  line;  and  a  careful  comi)ar- 
ison  of  th^  evidence  on  this  issue  adduced  on  the  first  trial  with  that  on  the 
same  Issue  In  the  second  trial  shows  It  to  be  substantially  the  same.  This 
court  held  that  "the  street  railroad  company  owned  and  had  charge  of  the 
wire,  and  the  gas  company  generated  and  sent  into  the  wire  the  electricity ; 
the  gas  company  received  so  much  per  month  for  supplying  the  wire  of  the 
street  railroad  company  with  electricity  to  operate  Its  line  of  street  cars,  and 
had  no  Interest  In  the  car  line,  except  that  Its  Income  might  enable  it  to 
pay  the  bill  for  the  electricity.  *  *  ♦  Considering  the  dangerous  charac- 
ter of  the  force  produced  by  the  gas  company,  there  was  a  duty  Imposed  on 
each  to  see  that  the  wires  Into  which  It  was  sent  were  properly  Insulated. 
The  danger  was  exactly  the  same,  whether  the  wires  were  owned  by  one 
or  both  of  the  corporations.  When  one,  through  the  Instrumentality  of  ma- 
chinery, can  accumulate  or  produce  such  deadly  force  as  electricity,  he 
should  be  compelled  to  know  that  the  means  of  Its  distribution  are  in  such 
condition  that  those  whose  business  or  pleasure  may  bring  them  in  contact 
With  it  may  do  so  with  safety.  *  *  ♦  if  the  wires  were  not  properly  In- 
sulated and  the  death  resulted  therefrom,  then  both  companies  are  liable,  as 
it  was  the  duty  of  the  street  railway  company  to  have  its  wires  properly  in- 
sulated, and  there  was  a  duty  resting  on  the  gas  company  to  see  It  was  done 
before  charging  them  with  electricity." 
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The  eTidenoe  contained  in  the  bill  of  exceptions,  on  this  appeal  on  the 
-qaestion  of  appellant's  i)OBition  with  reference  to  the  furnishing  of  the  elec- 
tric current,  is  substantially  the  same  as  that  adduced  upon  the  same  ques- 
tion in  the  first  trial.  All  of  the  evidence  upon  this  issue  was  obtained  from 
the  officers  of  api)ellant;  it  was  shown  on  both  trials  that  the  street  car  com- 
pany owned  the  dynamos  and  generators  wherein  the  electric  current  wag 
produced;  that  appellant  only  furnished  the  steam  power  by  which  the  gen- 
erator was  operated ;  that  this  was  done  under  a  contract  between  the  two 
corporations;  that  the  engineers  who  operated  the  machinery  were  employes 
of  the  gas  company,  but  that,  in  the  matter  of  turning  on  or  off  the  electric 
current  by  which  the  street  car  line  was  operated,  they  took  their  orders 
alone  from  the  street  car  company ;  that  the  two  corporations  were  distinct 
corporatfc^  entitles,  whose  stockholders  were  not  the  same;  that  the  gas  com- 
pany, as  a  corporation,  had  no  interest  in  the  street  car  company  except  to 
the  extent  of  the  contract  for  furnishing  the  i)ower  by  which  the  electricity 
was  generated.  Appellant's  motion  for  a  peremptory  instruction  was  prop- 
erly overruled. 

It  is  also  urged  that  the  trial  court  erred  in  giving  an  Instruction  on  the 
subject  of  gross  negligence.  It  being  contended  that  apjiellant  had  a  right  to 
rely  upon  the  diligence  and  care  of  those  having  control  of  the  operation  of 
the  street  cfir  line,  and  as  these  were  reliable  and  compet*?nt  men,  appellant 
can  not  be  charged  with  gross  negligence  In  depending  upon  their  skillful 
management  of  the  trust  In  their  charge.  The  opinion  on  the  former  appeal 
permits  of  no  such  distinction ;  It  holds  that  appellant  owed  a  duty  to  the 
public,  of  seeing  that  the  wires  of  the  street  car  line  were  properly  Insulated 
before  charging  them  with  electricity,  and  having  this  duty,  they  could  as 
well  be  guilty  of  gross  negligence  with  reference  to  it  as  of  ordinary  negli* 
^nce. 

The  opinion  delivered  on  the  former  appeal  contains  the  law  of  this  case 
and  as  the  trial  court  and  the  jury  have  carried  into  effect  the  principles 
therein  announced  the  judgment  is  affirmed. 

Whole  court  sitting. 

Chief  Justice  Burnam  dl^entlng. 


XiOUISVILLE  BKIDGE  CO.  v.  LOUISVILLE  &  NASHVILLE  B.  R.  00, 

PITTSBURG,    CINCINNATI,    CHICAGO    &    ST.    LOUIS    RY.    CO.    ▼. 

SAME. 

(Filed  June  30,  1903.) 

1.  Railroads— Contracts— Res  judicata— Appellant  bridge  company  made  a 
-contact  with  appellee,  L.  &  N.  R.  R.  Co. ,  and  other  companies,  by  which  it 
jiennltted  said  company  to  transport  freight  over  Its  bridge  at  certain  tolls, 
which  were  equal  to  all  the  railroad  companies.  Appellee  L.  &  N.  R.  R 
Co.  did  not  pay  its  tolls  directly  to  the  bridge  company,  but  paid  It  to  con- 
necting lines  north  of  the  bridge,  which  lines  settled  with  the  bridge  com- 
pany. Appellee  L.  &  N.  R.  R.  Co.  continued  to  pay  full  tolls  for  many 
^ears,  but  the  bridge  company  rebated  to  the  other  railroad  companies.    In 
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1892  appellee  L.  &  N.  B.  B.  Co.  filed  a  suit  to  recover  excessive  tolls  charged 
for  the  years  1881  to  1891.  At  the  same  time  it  filed  another  suit  to  recover 
tolls  for  1892,  which  was  amended  so  as  to  embrace  tolls  for  1893,  1894  and 
1895.  Finally  this  case  was  tried,  and  resulted  in  a  judgment  for  appellee. 
After  this  judgment  had  been  rendered  the  defendants  filed  an  amended  an- 
swer in  the  other  suit,  involving  the  years  1881  to  1891,  pleading  that  judg- 
ment in  bar  of  the  action.  The  court  sustained  a  demurrer  to  the  pleading  r 
evidence  was  heard  and  the  case  submitted;  the  court  gave  judgment  for 
plaintiff  for  the  years  1888,  1889,  1890  and  1891,  but  dismissed  its  claim  as  to 
the  years  prior  to  1888.  From  this  judgment  the  defendants  have  appealed, 
and  the  plaintiff  prosecutes  a  cross  appeal.  One  of  the  matters  relied  on  for 
reversal  on  the  original  appeal  is  the  ruling  of  the  court  on  the  plea  in  bar. 
Appellant  insists  that  plaintiff  could  not  split  its  causes  of  action  and  prose- 
cute each  separately.  Held— That  appellant  by  demurring  to  the  petitions 
waived  the  objection  as  to  splitting:  actions.  It  was  incumbent  on  defend- 
ants to  make  objection  to  the  form  of  proceeding  then  or  not  at  all.  Their 
silence  then  was  an  acquiescence  in  the  prosecution  of  the  two  actions. 

8.  Evidence— Prior  to  1888  the  L.  &  X.  B.  B.  Co.  kept  no  record  as  to  the 
amount  of  tolls  paid,  but  .since  that  date  it  kept  duplicate  way  bills  which 
were  admitted  in  evidence  to  sustain  plaintiffs  claim.  The  competency  of 
this  evidence  is  involved  on  this  appeal.  Held— That  said  evidence  was 
competent  as  it  was  the  best  the  case  afforded,  and  the  court  properly  found 
for  appellee,  based  on  said  evidence,  and  refused  to  allow  a  recovery  for  the 
years  for  which  no  record  was  kept. 

Dodd  &  Dodd,  Gibson,  Marshall  &;  Gibson  and  Humphrey,  Burnett  ft 
Humphrey  for  appellants. 

Helm,  Bruce  ft  Helm  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  June  5,  1873,  a  contract  was  made  between  the  Louisville  Bridge  Co. , 
the  Louisville  ft.  Nashville  B.  B.  Co.,  the  Pittsburg,  Cincinnati,  Chicago  ft 
St.  Louis  By.  Co.  and  certain  other  railroad  companies,  by  which  the  rail- 
road companies  agreed  to  send  their  traffic  over  the  bridge,  and  bound  them- 
selves to  i)ay  the  bridge  company  such  rates  therefor  as  would  pay  certain 
fixed  charges,  create  a  sinking  fund  to  meet  an  outstanding  debt  and  pay  the 
stockholders  a  given  annual  dividend.  This  contract  Is  set  out  in  the  opin- 
ion of  this  court  in  the  case  of  Pittsburg,  Cincinnati,  Chicago  ft  St.  Louis 
Ry.  Co.  V.  Dodd,  24  Ky.  Law  Bep. ,  20.58.  By  the  terms  of  the  contract  the  rail- 
road companies  using  the  bridge  were  placed  on  terms  of  absolute  equality, 
that  Is,  each  was  to  pay  at  the  same  rate  for  traffic  It  did  over  the  bridge^ 
For  convenience  the  Louisville  ft  Nashville  B.  B.  Co.  did  not  pay  its  tolls 
directly  to  the  bridge  company,  but  paid  them  to  the  connecting  lines  north 
of  the  river  and  they  settled  with  the  bridge  company.  After  the  rates  had 
been  fixed  and  things  had  gone  on  for  a  number  of  years  an  arrangement  was 
made  by  which  the  bridge  company  did  not  require  the  roads  north  of  the  river 
to  pay  the  full  amount  of  their  tolls,  but  at  the  end  of  each  quarter  the  charges^ 
were  rebated  to  them  to  the  extent  that  there  was  a  surplus  over  and  above 
what  was  called  for  by  the  contract,  and  they  were  only  required  to  pay  to 
the  bridge  company  the  balance.  This  was  without  the  knowleilge  or  con- 
tent of  the  Louisville  ft  Nashville  B.  B.  Co.,  which  continued  to  pay  the^ 


LOUISVILLE  BRIDGE  CO.  V.  L.  &  N.  R.  R.  00.  407" 

full  tolls.  The  rebating  of  the  tolls  began  about  the  year  1881,  and  was  not 
discovered  by  the  Louisville  &  Nashville  R.  R.  Co.  until  some  time  in  the 
year  1888,  when  some  facts  came  to  the  knowledge  of  its  president  which 
led  him  to  suspect  what  was  going  on.  He  wrote  to  the  bridge  company, 
complaining,  but  nothing  was  done,  although  various  communications 
passed  between  the  parties.  Finally,  in  the  year  1892,  the  Louisville  &  Nash- 
ville R.  R.  Co.  filed  this  suit  against  the  bridge  company  and  the  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  seeking  to  recover  of  them  on  ac- 
count of  the  excessive  tolls  charged  for  the  years  1881  to  1891.  About  the  samo 
time  it  filed  another  suit  to  recover  for  the  same  matters  for  the  year  1892.  In 
the  latt<?r  suit  amended  pleadings  were  filed  setting  up  a  like  claim  for  th& 
years  1893,  1894  and  1895.  Finally  this  case  was  tried,  and  a  judgment  rendered 
in  favor  of  the  Louisville  «&  Nashville  R.  R.  Co.  The  defendants  appealed  to 
this  court  and  the  judgment  was  afiirmed.  (Louisville  Bridge  Co.  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  106  Ky.,  674.)  After  that  judgment  had  been 
rendered  the  defendants  filed  an  amended  answer  in  the  other  suit,  involving 
the  years  from  1881  to  1891,  pleading  that  judgment  in  bar  of  the  action. 
The  court  sustained  a  demurrer  to  the  pleading.  Evidence  was  then  heard,, 
and  the  case  being  submitted,  the  court  gave  judgment  in  favor  of  the 
Louisville  &  Nashville  R.  R.  Co.  for  the  years  1888,  1889,  18^)0  and  1891,  but 
dismissed  its  claim  as  to  the  years  prior  to  1888.  From  this  judgment  the 
defendants  have  appealed,  and  the  plaintiff  prosecutes  a  cross  appeal.  The 
matters  mainly  relied  on  for  reversal  on  the  original  appeal  are  the  ruling 
of  the  court  on  the  plea  in  bar  and  its  admission  of  the  evidence  offered  by 
the  plaintiff  to  make  out  its  case. 

As  to  the  plea  in  bar  it  is  earnestly  maintained  by  the  appellants  that  the 
whole  claim  for  all  the  years  from  1881  to  1895  was  based  on  the  same  con- 
tract, and,  being  an  entirety,  the  plaintiff  could  not  split  its  cause  of  action 
and  sue  for  part  of  it  in  one  suit  and  for  the  remainder  in  another.  Nu- 
merous authorities  are  cited  by  counsel  in  support  of  the  proposition  that 
where  an  entire  cause  of  action  is  split  a  judgment  in  one  case  will  bar  a 
second  action  for  the  rest  of  the  claim.  The  principle  is  sound,  and  has  been 
applied  very  often  by  the  courts.  But  it  has  no  application  where  the  de- 
fendant consents  to  the  splitting  of  the  cause  of  action.  A  party  to  an 
action  is  never  allowed  to  take  advantage  of  that  which  he  consented  to; 
and  his  consent  may  be  shown  expressly,  or  it  may  be  implied  from  the  cir- 
ctimstances,  as  in  other  cases.  Both  the  actions  referred  to  were  brought  in 
the  same  court  and  near  the  same  time.  The  defendants  appeared  in  both 
actions  and  without  making  any  objection  to  the  cau.se  of  action  being  split, 
or  the  bringing  of  two  suits,  filed  a  general  demurrer  to  the  petitions.  These 
demurrere  were  heard  by  the  court  together,  but  one  opinion  being  deliv- 
ered, the  court  ti'-eating  the  two  actions  as  one.  The  demurrer  was  sus- 
tained; amended  pleadings  were  filed;  the  general  demurrer  was  filed  again, 
and  again  the  two  actions  were  heard  together  by  the  court  and  the  t^mur- 
rers  were  overruled,  the  court  delivering,  as  before,  but  one  opinion  in  the 
two  actions.  After  this,  without  any  objection  to  the  bringing  of  two  suits,. 
the  defendants  filed  answer  in  each,  and  the  issues  were  made  up,  the  two 
actions  moving  on  together  side  by  side;  and  no  objection  was  made  until 
the  year  1897,  or  something  like  five  years  after  the  suit  was  brought,  when 
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one  of  the  actions  having  been  tried,  an  amended  answer  was  filed,  pleading 
the  judgment  in  that  action  in  bar  of  the  other.  In  the  one  action  tke 
plaintiff  sought  to  recover  for  the  time  down  to  the  year  1891,  and  in  the 
other  for  the  time  after  1891.  If  objection  had  been  made  to  the  separation 
of  the  cause  of  action  the  plaintiff  might  have  dismissed  one  suit  without 
prejudice,  and  set  up  the  entire  cause  of  action  in  the  other.  This  would 
have  profited  the  defendants  nothing.  It  was  more  convenient  to  the  parties 
to  practice  the  claim  for  the  two  periods  seimrately,  for  the  reason  that  the 
evidence  was  different  and  It  would  have  been  somewhat  confusing  to  have 
prepared  the  whole  matter  In  one  suit.  Besides,  a  very  large  sum  of  money 
was  sued  for,  one-half  a  million  of  dollars,  and  the  bridge  company  had 
nothing  to  gain  by  advertising  the  large  claim  against  it  in  one  suit.  When 
a  party  is  put  to'  an  election  and  elects  what  course  he  will  follow,  he  can 
not  thereiifter  abandon  that  election 'to  the  prejudice  of  the  other  party. 
When  the  two  suits  were  filed  and  were  heard  together  as  one  action  on  the 
demurrers,  it  was  incumbent  on  the  defendants  to  make  objection  to  the 
form  of  proceeding  then,  or  not  at  all.  Their  silence  then  was  an  acqui- 
escence in  the  prosecution  of  the  two  actions.  One  of  the  objects  of  the  Code 
is  to  expedite  legal  proceedings  by  retiulring  objections  not  going  to  the 
merits  of  the  action  to  be  made  when  the  occasion  for  them  arises ;  all  such 
objections  are  waived  if  not  made  before  issue  is  joined  on  the  merits. 
(Gunn  V.  Gudehus,  15  B.  M. ,  449.)  All  objections  of  mere  form  come  within 
this  rule,  which  is  founded  upon  reasonable  principles,  for,  otherwise,  the 
rules  of  procedure,  which  are  intended  to  facilitate  the  administration  of 
justice,  become  in  the  hands  of  the  skillful  practitioner  the  Instruments  for 
defeating  justice.  (Curd  v.  Lewis,  1  Dana,  851;  Warren  v.  Glynn,  33  N.  H., 
340. )  Under  the  facts  as  shown  by  the  record  we  conclude  that  the  defend- 
ants acquiesced  in  the  bringing  of  the  two  separate  actions,  and  by  their 
course  led  the  plaintiff  to  understand  that  the  prosecution  of  the  two  actions 
was  consented  to  by  them,  or  at  least  that  the  objection  thereto  was  waived. 
After  all  this  it  was  too  late,  after  one  action  had  proceeded  to  judgment, 
to  object  in  the  other  action  to  that  which  for  three  years  had  at  least  im- 
pliedly been  consented  to. 

The  objection  as  to  the  admissibility  of  the  evidence  arises  in  this  way : 
The  bridge  company  kept  no  record  of  the  business  done  by  the  Louisville 
&  Nashville  B.  B.  Co.,  as  it  paid  its  tolls  to  the  connecting  lines  and  they 
settled  with  the  bridge  company.  When  it  became  necessary  to  ascertain 
how  much  the  tolls  of  the  Louisville  &  Nashville  B.  B.  Co.  amounted  to,  a 
very  difficult  question  was  presented,  as  no  record  of  the  payments  of  the 
money  had  been  kept.  Previous  to  the  year  1888  the  Louisville  &  Nashville 
B.  B:  Co.  had  no  records  at  all  on  the  subject,  but  after  the  year  1888  it  kept 
the  way  bills  on  the  freight,  or  where  the  way  bill  followed  the  goods  the 
transfer  slip,  from  which  the  way  bill  was  made  out,  was  preserved.  From 
these  original  papers  kept  by  the  railroad  company,  with  much  labor,  it 
made  out  a  detailed  statement  of  the  tolls  paid  by  it  siibsequent  to  the  year 
1888.  Objection  is  made  as  to  the  competency  of  these  papers,  on  the  idea 
that  they  were  simply  loose  memoranda.  This  can  not  be  maintained. 
They  were  the  original  and  Ijest  evidence  of  the  transaction,  and  were  the 
record  kept  by  the  railroad  company  to  show  its  transaotlons.    In  cases  of 


LOUISVILLE  BRIDGE  00.  V.  L.  ft  N.  B.  B.  00.  409 

this  sort  the  law  does  not  demand  impossibilities;  it  only  demands  the  best 
evidence  practicable,  and  no  witness  could  carry  in  his  mind  these  transac- 
tions.    The  only  possible  way  to  prove  them  is  from  the  record  kept  at  the 
time  the  transactions  occurred.    It  is  also  objected  that  these  original  papers 
were  not  in  fact  produced  before  the  commissioner  to  w^hom  the  case  was 
referred  to  state  the  account,  but  he  reports  that  he  examined  them,  and 
that  they  were  not  filed  for  the  reason  that  they  would  fill  up  the  commis- 
sioner's office  and  were  too  numerous  to  be  brought  into  court.     This  was 
all   that  the  plaintiff  could  do.     The  defendants  and  their  attorneys  were 
also  afforded  opportunities  to  examine  the  papers.     The  defendants  also  com- 
plain that  the  statements  of  the  account  made  out  from  these  papers  were 
allowed  in  evidence.     Proof  was  taken  by  the  oflBcer  of  the  railroad  under 
whose  supt»rvision  and  oversight  the  work  was  done,  and  he  testifles  to  its 
correctness,  and  that   it  was  done   under  his  eye,  that   is,  that  he   superin- 
tended it,  checked  it  up,  and  knew  it  to  be  correct.     It  was  unnecessary  to 
bring  In  all  the  clerks  who  had  made  out  the  original  way  bills  or  prepared 
the  numerous  statements.     The  way  bills  being  the  records  of  ihe  company 
of  its  transactions  made  at  the  time,  were  original  evidence  and  admissible 
without  further  proof  becaiise  made  and  kept  as  a  record  in  the  usual  course 
of  business.     The  proof  by  the  two  witnesses  who  testify  to  the  correctness 
of  the  statements  made  up  from  these  way  bills   was  sufficient  to  make  out 
tt  prima  facie  case,  which  was  supported  by  the  coramisaioner's  own  investiga- 
tion and  his  finding  the  statements  correct  in  so  far  as  he  tested  them,  but 
of  course  he  could  not  eiuimine  all  the  items.     The  papers  would  perhaps 
have  filled  the  courtroom,  and  no  good  could  have  come  from  bringing  them 
in  before  the  judge,  for  no  court  could  go  through  all  these  papers  and  make 
up  a  statement.     If  he  did  it,  not   Imng  a  practiced  accountant,  his  work 
might  have  been  worth  intrinsically  less  than  his  commissioner's.     Besides, 
the  defendants  took  no  proof.     The  roads  north  of  the  river  had  their  records, 
And  if  the  proof  by  the  plaintiflP  was  not  correct,  they  had  it  in  their  power 
to  show  the  truth.    This  they  made  no  effort  to  do.     For  the  years  after  1892 
there  was  little  dispute  about  the  amount  of  the  tolls.     The  result  reached 
hy  the  commissioner  for  the  years  from  1888-1891  corresponds  substantially 
^^^ith  the  amount  fixed  for  the  years  after  1892.     The  cardinal  feature  of  the 
common  law  is  Its  want  of  specific  rules.     It  rests  on  a  few  general  prin- 
ciples.    It  requires  the  best  evidence  that  the  case  is  reasonably  capable  of, 
but  it  requires  no  more.     The  issue  in  this  case  depends  upon  a  statement 
to  be  made  up  from  thousands  of  way  bills,  which,  if  all  brought  in,  would 
have  filled  up  the  commissioner's  office.     The  only  practical  way  of  getting 
at  the  truth  was  to  make  out  a  statement  from  these  way  bills.     If  either 
party  doubted  the  accuracy  of  the  statement  when  prepared,  the  court  could 
afford  him  access  to  the  papers,  and  give  him  opportunities  to  manifest  the 
truth  to  him.     To  demand  of  the  plaintiff  more  than  was  shown  here  would 
Ije  to  deny  a  recovery  In  cases  of  this  character.    The  rule  of  evidence  is  that 
no  evidence  shall  be  received  where  there  is  better  evidence  which  may  rea- 
sonably be  had.     It  is  intended  to  prevent  fraud,  but  it  is  not  intended  to 
prevent  the  administration  of  justice,  where  all  the  evidence  is  produced  by 
the  party  .of  which  the  case  is  reasonably  susceptible.     In  Northern  Pacific 
By.  Co.  v.  Keyes,  91  Fed.  Rep. ,  47,  where  similar  tables  were  introduced  in 
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evidence  and  objected  to,  the  court  said:  "To  have  called  each  of  the  clerks 
would  have  added  very  little  to  the  trustworthiness  of  the  evidence.  No 
clerk  conducted  any  entire  investigation,  but  various  details  were  placed  in 
the  hands  of  forty  or  fifty  different  employes,  and  each  contributed  his  com- 
putation to  the  general  result.  No  clerk  could  have  testified  that  the  tables 
were  correct,  for  the  reason  that  they  were  not  made  by  him;  neither  could 
any  single  clerk  testify  that  the  figures  from  which  the  tables  were  compiled 
were  correct,  for  he  only  contributed  a  small  fragment  to  the  general  result. 
The  method  adopted  was  the  only  practicable  one  for  conducting  the  investi- 
gation. It  would  have  been  absolutely  impossible  for  any  one  man  to  have 
compiled  the  general  result  without  delaying  the  case  for  years.  A  reason- 
able safeguard  against  falsification  in  the  preparation  of  such  statement  is 
furnished  by  placing  the  records  from  which  they  are  compiled  freely  at  the 
disposal  of  the  adverse  party.  It  was  the  duty  of  the  companies  to  do  this,. 
and  to  give  the  attorney-general  the  fullest  assistance  in  explaining  such 
records,  and  to  allow  him  to  place  the  same  in  the  hands  of  expert  account- 
ants, if  he  so  desired,  for  the  purpose  of  detecting  error  or  falsification  in 
the  testimony  as  prepared  by  the  companies.  The  record  shows  that  this 
was  done  throughout  the  taking  of  the  testimony  in  these  cases.  We  must 
assume  that  the  attorney -general  was  satisfied  of  the  correctness  of  the  testi- 
mony from  the  fact  that  he  declined  to  investigate  its  trustworthiness." 

This  seems  applicable  to  the  case  before  us.  The  evidence  in  the  case  is. 
the  original  record  kept  by  the  railrf)ad  company  of  the  transactions  as  they 
occurred.  The  statments  or  tables  prepared  by  the  clerks  are  not,  properly 
speaking,  evidence  at  all;  they  are  only  exhibits  of  the  facts  shown  by  the^ 
evidence.  If  the  court  doubted  their  correctness,  he  should  have  had  correct 
statements  or  tables  prepared;  but  it  was  not  necessary  to  do  this  when  those 
offered  were  proved  to  be  presumptively  correct,  and  there  was  no  showing 
made  that  they  were  incorrect.  The  court  has  a  sound  discretion  in  deter- 
mining matters  of  this  sort  in  the  interest  of  substantial  justice,  and  we  see 
no  error  in  the  admission  of  the  matters  in  question. 

The  defendants  complain  that  interest  was  allowed  on  the  amount  found 
due  the  plaintiff.  In  the  former  case  above  referred  to,  of  Louisville  Bridge 
Co.  V.  Louisville  &  Nashville  R.  R.  Co.,  106  Ky.,  674,  it  was  held  not  only 
that  the  defendant  was  liable,  but  that  it  was  liable  for  interest  from  the 
date  of  the  illegal  exactions,  at  least  from  the  time  it  had  Information  of 
the  amount  due  the  plaintiff.  The  chancellor  seems  to  have  followed  this 
ruling.  As  to  the  cross  appeal  of  the  appellee  for  the  years  previous  to  1888, 
there  being  no  i-ecord  of  the  amount  of  tolls  jiaid,  we  concur  with  the  chan- 
cellor in  ivf using  to  give  relief.  The  court  will  not  guess  at  the  amount  of 
a  judgment.  The  plaintiff  must  make  out  his  case.  If  he  can  not  do  it,  it 
Is  his  misfortune  that  he  has  no  evidence.  It  is  true  we  might  infer  from 
the  facts  shown  by  the  record  that  appellee  is  entitled  to  something  for  these 
years,  yet  after  .all  it  would  be  a  bald  guess  to  fix  any  amount.  But  while 
we  are  unwilling  to  disturb  the  judgment  on  the  cross  appeal,  we  have  no 
doubt  from  the  record  that,  at  least,  as  much  was  due  the  appellee  as  the 
chancellor  entered  judgment  In  Its  favor  for,  and  that  on  the  whole  case  ap- 
pellants have  no  substantial  ground  of  complaint.  As  the  bridge  oompany 
and  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  are  not  ad- 
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versary  parties  herein,  their  rights  as  between  themselves  are  not  determined. 
Judgment  ajQ&rmed. 
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(Filed  June  20,  1908.  j 

Prize  fights— Injunction— Jurisdiction— This  action  in  equity  was  insti- 
tuted by  appellant  on  relation  of  the  attorney-general  against  appellees  to 
prevent  the  holding  of  a  prize  fight  advertised  to  take  place  in  the  "Audito- 
rium,*' a  large  theatre,  situated  in  the  city  of  Louisville.  McGovern  and 
Corbett  were  to  he  the  combatants.  The  allegations  of  the  petition  were  to 
the  effect  that  the  prize  fight,  if  allowed  to  take  place,  would  bring  to  the 
city  a  great  number  of  sporting  men,  disorderly  persons  and  criminals,  and 
would  produce  a  public  nuisance,  and  that  the  remedy  at  law  was  inade- 
quate to  prevent  the  violation  of  the  law.  The  answer  denied  that  a  prize 
fight  was  intended,  but  that  same  would  be  a  glove  contest,  conducted  under 
the  * 'Marquis  of  Queensbury  rules, "  and  denied  the  jurisdiction  of  a  court  of 
equity  to  grant  an  injunction  to  prevent  such  contests.  Held— That  under  the 
proof  the  'contest  proposed  was  brutal  in  its  nature,  and  was  a  prize  fight  if 
conducted  as  advertised.  The  fact  that  the  reward  in  this  case  was  to  be 
equally  divided  between  the  combatants  can  not  legalize  the  transaction. 
The  jurisdiction  of  courts  of  equity  to  prevent  and  suppress  nuisances,  es- 
pecially such  as  affect  the  public  health,  morals  or  safety,  is  of  ancient  date. 
The  question  presented  to  the  circuit  court  when  the  injunction  was  applied 
for  was  whether  or  not  the  powers  that  might  be  invoked  under  the  crim- 
inal jurisdiction  of  the  courts  were  adequate  to  the  suppression  of  the  prize 
fight  about  to  come  off,  and  if  not,  what  further  powers  might  be  exercised 
by  him.  As  the  statute  required  of  him  the  exercise  of  all  the  powers  of 
-which  he  was  possessed,  and  the  right  to  employ  the  writ  of  injunction  being 
one  of  those  powers,  it  was  his  duty  to  grant  it  to  the  extent  of  preventing 
the  use  of  the  Auditorium  for  the  holding  of  the  prize  fight.  While  a  court 
of  equity  may  not  grant  an  injunction  against  the  principals  who  were  ex- 
pected to  engage  in  the  fight  in  question,  nor  those  connected  with  them  as 
managers,  trainers,  etc.,  because  the  processes  of  the  criminal  courts  and 
the  powers  of  conservators  of  the  peace  are,  or  ought  to  be,  adequate  to  the 
prevention  of  the  prize  fight,  by  the  arrest  and  prosecution  of  the  partiea 
oonoemed,  yet  it  was  proper  for  the  lower  court  to  enjoin  the  owner,  pro- 
prietor and  managers  of  the  Auditorium  Theater  from  permitting  the  hold- 
ing of  a  prize  fight  therein,  and  from  allowing  therein  any  future  exhibitions 
of  the  same  character,  upon  the  ground  that  sucA'ause  of  the  building  would 
constitute  a  public  nuisance,  dangerous  to  the  public  morals  and  safety.  In 
order  to  constitute  a  public  nuisance,  in  the  meaning  of  the  law,  it  is  not 
always  necessary  that  the  acts  charged  should  have  been  habitual  or  period- 
ical. Where  a  single  act  produces  a  continuing  result,  the  offense  may  be 
complete  without  a  recurrence  of  the  act. 

Clifton  J.  Pratt,  Bennett  H.  Young,  H.  L.  Stone,  David  W.  Fairleigh  and 
Helm  Bruce  for  apx)ellant. 

Dodd  &  Dodd,  Kohn,  Baird  &  Spindle,  O'Neal  &  O'Neal  and  Forcht  &l 
Field  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division.  No.  2. 
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Opinion  of  the  oourt  by  Judge  Settle. 

This  equitable  action  was  instituted  in  the  Jefferson  Circuit  Court,  Com- 
mon Pleas  division,  by  the  appellant,  the  Commonwealth  of  Kentucky,  on 
relation  of  the  attorney-general,  against  the  appellees,  Terry  McGovern  and 
others,  to  prevent  the  holding  of  a  prize  fight  advertised  to  take  place  on  the 
22d  day  of  September,  1902,  in  the  * 'Auditorium,"  a  large  theater  situated 
in  the  city  of  Louisville.  'Terry  McGovern  and  Young  Corbett  were  to  be 
the  combatants,  and  their  managers  and  the  owner  of  the  Auditorium  were 
made  parties  to  tlie  action. 

It  is  averred  in  the  petition,  in  substance,  that  the  prize  fight  was  to  be 
given  under  the  auspices  of  the  "Southern  Athletic  Club,"  of  which  the  ap- 
pellee, Robert  Gray,  is  the  sole  stockholder  and  manager;  that  the  Audito- 
rium has  a  setiting  capacity  of  4,000,  and  that  the  prices  of  tickets  for  ad- 
mission into  that  building  to  witness  the  prize  fight  vary  from  |6  to  $20  a 
seat;  that  the  fight  was  to  take  place  according  to  the  Marquis  of  Queens- 
bury  niles,  and  the  fighters  were  to  receive  $10,000  between  them. 

It  is  further  averreci  that  the  prize  fight,  if  allowed  to  take  place,  would 
bring  to  the  city  of  Louisville  a  great  number  of  sporting  men,  disorderly 
persons  and  criminals,  and  that  the  persons  so  drawn  to  the  city  would 
constitute  a  lawless,  turbulent  and  dangerous  assembly  of  many  thousands 
of  people,  and  would  produce  breaches  of  the  peace  and  other  violations  of 
the  law,  which  would  have  a  demoralizing  effect  upon  the  good  order  and 
well  being  of  the  community,  and  produce  a  public  nuisance.  It  is  also 
averred  that  a  criminal  prosecution  of  the  principals  and  others  connected 
with  them  would  not  prevent  the  great  injury  that  would  be  done  to  the 
I)eople  of  the  State  by  holding  the  prize  fight  within  its  bounds;  and  finally, 
that  the  Commonwealth  has  no  adequate  remedy  at  law  for  the  injury 
which  would  result  to  the  public  welfare  if  the  prize  fight  were  allowed  to 
be  held.  Answer  was  filed  by  the  appellees  traversing  the  allegations  of  the 
petition. 

Thereafter,  upon  the  pleadings  and  proof,  in  the  form  of  aflfldavits  and 
•depositions,  the  judge  of  the  court  in  which  the  action  was  then  pending 
issueil  a  temporary  restraining  order  against  appellees,  and  upon  the  day 
following  its  issual  a  motion  was  made  by  the  appellees  before  one  of  the 
judges  of  this  court  to  dissolve  the  restraining  order,  and  that  judge  and 
five  of  his  associates,  members  of  this  court,  whom  he  called  in  consultation, 
rendered  the  following  opinion:  "This  motion  was  made  before  the  chief 
justice,  who,  by  consent  of  the  applicants,  transferred  the  hearing  of  the 
motion  to  Judge  White,  who  invited  the  whole  court,  except  Judge  Paynter 
(absent),  to  hear  the  application  with  him.  The  majority  of  the  oourt  who 
heard  the  application  to  dissolve  the  injunction  of  Judge  Field  are  of  the 
opinion  that  the  contest  which  has  been  enjoined  is  a  prize  fight,  and  that 
it  is  not  material  whether  the  victor  in  the  contest  is  to  receive  more  Bf  the 
reward  offered  than  the  vanquished.  The  court  is  divided  equally  upoI^^e 
question  of  whether  the  chancellor  has  preventive  power  under  the  Kentucl^^ 
iStatutes  to  restrain  the  holding  of  such  contest.  Chief  Justice  Guffy  and 
Judges  White  and  Burnam  holding  in  the  negative,  and  Judges  DuBelle, 
Hobson  and  O'Rear  holding  the  affirmative.  The  motion  to  dissolve  is, 
therefore,  denied." 
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After  the  foregoing  action  by  this  court  the  case  was  submitted  upon  the 
pleadings  and  proof  to  the  judge  of  the  chancery  division,  No.  2,  Jefferson 
Circuit  Court,  for  trial,  who  rendered  judgment  dismissing  the  petition. 
Appellant  complains  of  that  judgment,  and  has  brought  the  case  by  appeal 
to  this  court  for  review. 

No  one  can  doubt  that  the  contest  between  appellees,  McGovem  and  Cor- 
bett,  if  it  had  taken  place  as  advertised,  would  have  been  a  fight.  Indeed 
it  is  clear  from  the  evidence  furnished  by  the  record  that  the  fight  between 
these  men  was  to  be  one  of  unusual  endurance  and  extreme  brutality,  a  very 
feast  of  blood,  to  be  enjoyed  to  the  full  by  the  thousands  who  were  expected 
to  witness  it.  From  the  mass  of  testimony  in  regard  to  the  bloody  charac- 
ter of  such  contests  found  in  the  record  we  have  but  to  mention  the  fol- 
lowing: Lambertson,  the  sporting  editor  of  a  Cincinnati  newspaper,  in 
describing  a  fight  of  this  kind,  which  he  witnessed  at  the  Auditorium,  said 
it  appeared  to  him  the  men  wore  * 'hitting  each  other  just  as  hard  as  they 
oould. ''  Harris,  the  manager  of  McGovem,  in  speaking  of  his  manner  of 
fighting,  says:  *'There  is  *no  make-believe'  about  it;  that  when  he  goes  into 
a  contest  of  this  kind,  he  *goes  in  to  win;'  that  he  strikes  'just  as  hard  as 
he  can, '  and  that  this  is  the  way  with  every  such  contest,  unless  it  is  a 
fake." 

Grearhart,  a  professor  of  boxing  in  the  city  of  Louisville,  testified  that  he 
had  seen  a  great  many  contests  under  the  Marquis  of  Queensbury  rules,  and 
that  they  are  brutal,  and  upon  being  asked  if  it  was  customary  for  the  con- 
testants to  try  to  knock  each  other  out  in  such  contests,  he  said:  "The  con- 
testants do  generally,  If  they  are  fighting  under  the  Marquis  of  Queensbury 
rules,  endeavor  to  knock  each  other  out,  because  if  they  succeed  in  doing 
that,  that  is,  in  knocking  their  opponent  down,  so  that  he  Is  unable  to  get 
on  his  feet  in  ten  seconds,  in  that  way  they  will  get  the  decision,  hence 
they  always  endeavor  to  do  that  if  they  are  fighting  on  the  square,  in  sport - 
ing  parlance. ' ' 

Upon  being  further  asked  if  the  sports  would  regard  It  a  square  contest 
if  the  opponents  did  not  use  their  best  endeavor  to  knock  each  other  out,  he 
answered:  "No;  that  would  be  considered  a  fake."  A  physician,  Dr.  Gos- 
sett,  testified  to  having  professionally  attended  a  man  named  Handler,  after 
his  fight  with  Bill  Harrahan  at  the  Auditorium  in  Noveniber,  1^01,  and  of 
his  condition,  said:  "His  upper  lip  was  cut  in  two  places,  one  side  clear 
through  to  the  teeth,  completely  severed,  and  the  other  side  was  nearly 
through.  His  upper  lip  was  swollen  about  three  or  four  times  Its  normal 
thickness,  and  one  eye  completely  closed  and  swollen  very  much.  Both  lids 
were  swollen  about  an  inch  in  thickness,  due  to  the  extavasatlon  of  blood. 
He  could  not  open  one  of  his  eyes:  the  other  was  very  nearly  as  bad.  He 
had  a  cut  over  one  eye  about  an  inch  and  a  half  in  length,  In  which  we  had 
to  take  three  or  four  sutures.  We  took  six  or  eight  sutures  in  his  lip.  His 
face  was  very  much  bruised;  looked  like  a  piece  of  raw  beef ;  blood  was 
oozing  from  different  parts  of  it.  *  *  *  '  hen  I  first  saw  him  the  feeling 
I  had  was  of  sickening  disgust. ' ' 

Another  witness,  Mr.  Lewis  Humphre>,  testified  that  he  saw  the  fight 
between  Kyun  and  West  for  the  championship  of  the  middle  weights  of  the 
United  States,  which  occurred  In  the  Auditorium,  in  the  city  of  Louisville, 
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-en  March  4,  1901.  They  fouffht  with  flve-ounce  gloves  and  under  the  Mar- 
quis of  Queensbury  rules.  The  fight  was  under  the  auspioes  of  the  Southern 
Athletic  Club,  of  which  the  appellee,  Robert  C.  Gray,  was  then,  as  now, 
the  manager,  and  some  of  the  city  police  were  present.  The  fight  is  thus 
graphically  described  by  the  witness:  "I  saw  this  fight  from  beginning  to 
end,  being  very  close  up  to  the  ring,  where  I  could  very  distinctly  see  both 
■contestants  during  the  whole  fight.  They  were  dressed  in  the  manner  which 
is  universally  customary  with  prize  fighters,  being  stripped  to  the  waist. 
They  started  into  the  fight  in  the  usual  manner  by  shaking  hands  in  the 
oenter  of  the  ring,  and  then  began  to  fight  each  other  with  their  fists,  using, 
and  manifestly  exerting,  all  of  their  physical  strength  in  the  blows  delivered 
against  each  other.  It  was  an  extremely  vicious  fight,  and  the  physical 
punishment  of  each  of  the  contestants  was  very  great.  West  was  the  great- 
est sufferer.  His  nose  was  split  early  in  the  fight,  so  it  hung  in  two  por- 
tions. Midway  in  the  contest  he  was  so  covered  with  blood  that  above  the 
waist  it  was  difficult  to  see  the  white  skin.  The  gloves  on  the  hands  of  his 
opponent,  Ryan,  became  fairly  soggy  with  blood  from  striking  the  face  of 
West.  West  showed  the  greatest  endurance,  and,  although  at  least  half  a 
dozen  times  it  appeared  as  if  he  would  faint,  he  remained  in  the  ring  until 
the  close  of  the  seventeenth  round.  During  this  time  he  was  several  times 
knocked  to  the  floor,  and  liarely  managed  to  rise  before  the  count  of  ten. 
At  the  end  of  the  seventeenth  round  he  took  a  seat  in  the  corner,  and  was 
in  such  a  dazed  and  weakened  condition  that,  after  consultation  with  his 
seconds,  the  referee  declared  him  unable  to  go  further,  and  awarded  the 
fight  to  Ryan.  During  the  fight  Ryan  resorted  to  what  is  known  as  chop- 
ping tactics,  and  cut  and  bruised  West  in  innumerable  places  about  the 
■entire  face  and  head;  also  striking  him  in  the  Ixxly,  raising  very  perceptible 
bruises.  Ryan  was  himself  badly  cut  about  the  face,  and  one  of  his  eye- 
brows split.  He  bled  very  freely,  and  the  attention  of  his  seconds  between 
the  rounds  was  almost  entirely  taken  up  with  removing  the  blood  from  his 
face  and  body.  A  large  quantity  of  blood  covered  the  floor  on  which  they 
were  fighting,  making  it  at  several  places  very  slippery. ' ' 

The  combats  described  by  the  witnesses  were  conducted  according  to  the 
Marquis  of  Queensbury  rules.  It  is  admitted  that  the  prize  fight,  to  prevent 
which  the  injunction  in  this  case  was  sought,  was'  to  be  fought  under  the 
same  rules.  A  copy  of  these  rules  is  made  a  part  of  the  record  in  this  case, 
and  we  here  quote  from  that  copy  the  following : 

'*6th.  When  the  contestant  has  fallen  to  the  ring  floor  through  the  medium 
of  a  blow  or  weakness,  he  must  arise,  unassisted,  within  a  period  of  ten 
seconds.  His  opponent  must  meanwhile  retire  to  his  corner,  and  not  resume 
fighting  until  the  fallen  man  has  regained  his  feet.  Should  the  latter  fail 
to  recommence  the  battle  within  the  specified  ten  seconds,  the  referee  shall 
award  the  victory  to  the  other  contestant.  When  a  contestant  is  on  the 
floor,  the  count  shall  be  made  by  the  official  timer  of  the  club,  either  from 
an  electric  clock,  or  his  watch.  He  shall  call  off  each  second  by  striking 
the  gong. 

"7th.  A  contestant,  on  one  knee,  or  hanging  on  the  ropes  in  a  helpless 
condition  with  his  toes  off  the  floor,  shall  be  considered  down,  and  if  struck 
while  in  that  position  must  be  awarded  the  decision  by  the  referee." 
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The  brutal  frankness  of  the  languafre  contained  in  these  rules  manifests, 
'Without  the  aid  of  extrinsic  evidence,  the  character  of  the  fighting  provided 
ior  therein,  and  the  cruelty  of  the  punishment  that  may  be  inflicted  there- 
under. 

The  fact  that  the  reward  in  this  case  was  to  be  equally  divided  lietween 
the  combatants  can  not  legalize  the  transaction.  As  well  said  by  counsel 
lor  appellant,  to  hold  that  the  statute  against  prize  fighting  covers  only  the 
<5a8e  where  the  reward  is  unequally  divided,  w^ould  be  to  say  that  the  statute 
does  not  prohibit  the  brutal  and  debauching  public  exhibition,  but  does 
prohibit  a  greater  reward  being  given  to  one  than  to  the  other  combatant. 
It  would  be  absurd  to  place  such  a  construction  upon  the  purpose  and  object 
of  the  statute,  and  certainly  there  is  nothing  in  its  language  that  warrants 
the  conclusion  that  it  was  enacted  to  prevent  discrimination  between  the 
victor  and  the  vanquished. 

"The  evil  designed  to  be  remedied  by  the  statute  is  that  class  of  brutal  ex- 
hibitions for  giving  which  considerable  sums  of  money  were  paid,  and  we 
^o  not  think  the  statute  can  be  evaded  by  rewarding  the  unsuccessful  as 
well  as  the  successful  party."    (State  v.  Purtell,  56  Kansas,  488.) 

Nor  will  the  use  of  gloves  by  the  combatants  in  a  prize  fight  make  such  a 
<x>nibat  any  less  an  offense  in  the  eyes  of  the  law.  The  Supreme  Court  of 
Louisiana  in  the  case  of  State  v.  Olympic  Club,  47  La.  Ann. ,  1096,  said  of  such 
a  contest  as  the  one  under  consideration  :  "The  glove  contests  permitted  in 
defendants"  club  are'advertised  extensively  and  are  generally  known  as  prize 
:fights.  The  fighters  are  under  contract  with  each  other,  with  the  club,  and 
under  obligations  to  spectators  and  bettors  to  fight  to  a  finish,  that  is,  usually 
until  there  is  what  is  called  a  knock  out.  There  can  be  no  reasonable  ob- 
jection to  boxing  as  generally  understood.  It  is  a  manly,  healthful  and  vig- 
orous training,  and  encouraged  in  some  of  our  most  respectable  institutions, 
and  interference  with  it  by  legislative  power  would  be  a  great  stretch  of 
authority,  bordering  upon  an  infringement  of  personal  liberty.  And  even 
lx>xing  without  gloves  for  a  display  of  skill  and  for  pastime,  when  there  is 
no  breach  of  the  peace  and  no  intentional  injury  to  the  i>erson,  can  not  be 
considered  as  embraced  within  the  statute.  But  in  a  prize  contest  for  a 
purse,  with  or  without  gloves,  there  is,  d(ispite  the  customary  shaking  of  the 
hands  and  the  preliminary  courtesies  between  the  combatants,  an  intention 
to  do  injury,  and  to  break  the  public  peace.  The  contest  is  directly  within 
the  spirit,  if  not  the  exact  definition,  of  an  assault.  In  such  a  contest  there 
can  be  no  absence  of  an  intention  to  do  an  injury,  for  the  purpose  of  the 
<x>nte8t  is  to  subdue  an  opponent  by  knocking  him  senseless,  or  so  injuring 
Mm  that  he  can  not,  within  a  given  time,  continue  to  fight. " 

A  fight  between  MoQovem  and  Corbett  would  necessarily  be  one  of  the 
bloodiest  of  its  kind,  for  the  large  money  reward,  and  the  more  highly -prized 
Gbampionship  at  stake,  would  furnish  every  incentive  to  fire  the  courage 
and  enlist  all  the  physical  powers  of  the  combatants.  Blood  would  flow  and 
flesh  be  bruised  and  mangled,  to  the  delight  of  the  multitude  of  spectators 
present,  whose  applause  would  doubtless  equal  that  of  the  Roman  populace 
for  the  victorious  gladiator,  as  standing  over  his  prostrate  foe  he  awaited 
the  turn  of  the  Emperor's  thumb  that  he  might  know  whether  to  slay  or 
0pare  his  victim.    But  we  will  not  consume  further  time  wpon  this  branch 
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of  the  case,  for  whatever  else  may  be  in  doubt,  we  take  it,  there  is  no  escape 
from  the  conclusion  that  the  combat  between  MoGovern  and  Corbett  would 
have  been  a  prize  fight  if  conducted  as  advertised.  It  now  remains  to  be 
seen  whether  a  court  of  equity  has  jurisdiction  to  prevent  by  injunction  a 
prize  fight. 

Kentucky  Statutes,  1884  to  1888,  inclusive,  prohibit  prize  fighting;  make  it 
a  felony  to  engage  in  prize  fighting;  a  misdemeanor  to  aid  or  abet  in  bring- 
ing on  a  prize  fight,  or  to  bet  on  or  voluntarily  witness  sach  a  fight,  and 
also  a  misdemeanor  for  any  one  to  permit  the  use  of  his  lands  for  a  prise 
fight. 

"Section  1S89.  It  shall  be  the  duty  of  all  judges  of  courts,  justices  of  the 
peace,  mayors  of  cities,  trustees  of  towns,  and  other  conservators  of  the 
peace,  all  sheriffs,  constables,  marshals,  and  other  public  ofiBoers,  on  being 
informeti  or  having  reason  of  their  own  .  knowledge  to  believe  that  such  a 
fight  is  about  to  take  place,  or  that  there  is  training  or  preparation  in  any 
place,  within  their  jurisdiction,  for  such  fight,  to  suppress  and  prevent  the 
same,  and  for  this  purpose  they  shall  arrest  the  offending  parties,  or  have 
them  arrested,  or  hold  them  to  security  for  their  good  behavior,  and  also 
commit  them  to  prison,  if  they  do  not  give  bail  for  their  appearance  at  the 
next  circuit  court  to  answer  the  charge;  and  in  order  to  suppress  and  pre- 
vent the  same  they  shall  exercise  all  the  powers  vested  in  them  for  the  pre- 
vention of  crimes  and  misdemeanors;  and  any  officer  having  such  knowledge 
or  information,  who  shall  willfully  neglect  or  fail  to  execute  the  duties  re- 
quired of  him  in  this  section,  shall  be  fined  in  the  sum  of  $600,  and  shall 
forfeit  his  office." 

We  are  told  by  Judge  Story,  in  his  excellent  work  on  Equity  Jurispru- 
dence, volume  2,  section  921:  "In  regard  to  public  nuisances,  the  jurisdic- 
tion of  courts  of  equity  seems  to  be  of  very  ancient  date,  and  has  been  dis 
tinctly  traced  back  to  the  reign  of  Queen  Elizabeth.  This  jurisdiction  is 
applicable  not  only  to  public  nuisanoi^s,  strictly  so  called,  but  also  purpres- 
tures  upon  public  rights  and  property. ' ' 

Again,  in  section  924,  it  is  said  by  the  same  author:  "The  ground  of  this 
jurisdiction  of  courts  of  equity  in  cases  of  purpresture  as  well  as  of  public 
nuisance,  undoubtndly  is  their  ability  to  give  a  more  complete  and  perfect 
remedy  than  is  attainable  at  law  in  order  to  prevent  irreparable  mischief, 
and  also  to  suppress  oppressive  and  vexatious  litigation." 

Continuing  the  discussion,  the  learned  writer  announces  further,  that 
"the  courts  (of  equity)  can  not  only  prevent  nuisances  that  are  threatened, 
and  before  irreparable  nii.schief  ensues,  but  arrest  and  abate  those  in 
progress,  and  by  perpetual  injunction  protect  the  public  against  them  in  the 
future.  Whereas  courts  of  law  can  only  reach  existing  nuisances,  leaving 
future  acts  to  be  the  subject  of  new  prosecutions  or  proceedings.  This  is  & 
salutary  jurisdiction,  especially  where  a  nuisance  affects  the  health,  morals 
or  safety  of  the  community.  Though  not  frequently  exercised,  the  power 
undoubtedly  exists  in  courts  of  equity  thus  to  protect  the  public  against  in- 
jury." 

In  Pomeroy's  Equity,  volume  3,  section  1349,  it  is  said:  "A  coui-t  of  ^'iiuity 
has  jurisdiction  to  restrain  existing  or  threatened  nuisance  by  itiju^  ^a  at 
the  suit  of  the  attorney -general  in  England,  and  at  the  suit  of  the  State  or 
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the  people,  or  municipality,  or  some  proper  officer  representing  the  Common 
wealth  in  this  country.  * ' 

In  31  Am.  &  Eng.  Ency,  of  Law,  708,  it  is  likewise  said:  "A  court  o 
equity  has  discretionary  jurisdiction  to  enjoin  the  creation  or  erection  of 
either  a  public  or  private  nuisance  or  a  purpresture.  This  jurisdiction  is 
founded  upon  the  ability  of  equity  to  prevent  irrepjinible  mischief  and  vexa- 
tious litigation,  and  to  furnisji  a  more  cH^mpleU.^  remedy  than  can  be  had  at 
law.  The  remedy  by  indictment  for  a  public  nuisance  is  not  an  adecjuate 
remedy  at  law,  precluding  the  remedy  by  injunction,  nor  is  the  right  of  a 
private  pers*m  to"  call  upon  the  piiblic  authority  to  abate  the  public  nuisance 
after  its  erection  suoh  a  remedy. ' ' 

In  Attorney- General  v.  Jamaica  Pond  Co.,  133  Mass.,  861,  an  injunctloii" 
was  granted  to  restrain  the  lowering  of  the  waters  of  a  pond,  on  the  gi*ound 
that  it  w<mld  be  injurious  to  the  public  hetilth.  In  concluding  its  opinion 
the  court  said:  "Indeed  it  may  l)e  affirmed  that  in  no  well  considered  cate  • 
has  the  xxiwer  of  a  court  of  equity  to  interfere  by  injunction  in  casc»s  of  pub- 
lic nuisances  been  denied,  the  only  denial  lx*ing  that  of  a  necessity  for  exer- 
cise of  that  jurisdiction  under  the  circumst-ances  of  the  particular  case. " 

In  Muggier  v.  Kansas,  123  U.  S.,  672,  suit  was  brought  by  the  State  to  en- 
join the  operation  of  a  distillery,  which  was  forbidden  by  its  laws,  on  tho^ 
ground  that  It  was  a  public  nuisance,  injurious  to  the  morals  of  the  con\- 
niunity.  The  court,  after  n^ferritig  to  the  rule  herein  quoted  from  Story's- 
Equity,  adopted  it  without  reservation.  The  same  doctrine  is  adhered  to  in 
People  V.  City  of  St.  Louis,  48  Am.  Dec.,  339;  Atty-Gen.  v.  Railroad  Cos. 
35Wi8..35«. 

We  find  by  the  foregoing  authorities  that  the  jurisdiction  of  courts  o 
equity  to  prevent  and  snppre.ss  nuisances,  esixwially  such  as  affect  the  pub- 
lic health,  morals  or  wifety,  is  of  ancient  date,  though  in  Kentucky  this. 
power  has  betn  somewhat  restricted  in  its  appliaition.  While  the  writ  of 
injunction  may  not  be  employed  to  prevent  the  commission  of  crime,  as 
such,  we  see  no  reason  why  it  may  not  l)e  resorted  to  to  prevent  the  use  of 
real  property  for  the  holding  of  a  prize  fight.  Indeed  we  think  the  use  of 
the  injunction  for  this  purpose  is  not  only  permissible,  but  required  by  the 
statute  supra,  enacted  to  suppress  that  evil,  if  the  means  at  the  command 
of  the  criminal  courts  are  inadequate  to  its  suppression. 

We  are  not  inclined  to  Ixdieve  that  the  language  of  the  act  supra  "shall 
exercise  all  the  powers  vestetl  in  them  for  the  prevention  of  crimes  and  misde- 
meanors," confers  upon  any  of  the  officers  named  therein  new  |X)Wers  of 
any  kind,  but  it  does  require  of  all  ministerial  officers  of  the  State  iK'Culiar 
and  extraordinary  alertness,  activity  and  zeal  in  the  exercise  of  all  the 
powers  with  which  they  are  vested  in  the  matter  of  preventing  and  sup- 
pressing prize  fights,  and  any  willful  failure  of  duty  on  their  part  will  sub- 
ject  theui  to  a  fine  of  1600  and  the  forfeiture  of  office.  The  same  provision 
of  the  statute  requires  "all  judges  of  courts"  in  the  performances  of  the 
duties  enumerated  in  the  statute,  "in  order  to  suppress  and  pn^vent"  prize 
fights,  that  they  shall  exercise  all  the  jxiwers  vested  in  them  for  the  preven- 
tion of  crimes  and  misdemeanors.  It  will  be  observed  that  the  language 
Bupra  not  only  embraces  judges  of  courts  of  purely  criminal  jurisdiction^ 
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but  also  includes  all  judges  of  courts,  therefore,  the  coiimiand  reaches 
judge's  of  common  law  and  equity  jurisdiction,  and  no  siich  express  com- 
mand is  laid  by  the  Kentucky  Statutes  upon  all  judges  with  reference  to 
any  other  crime  or  misdemeanor  than  prize  fighting.  Under  the  statute, 
then,  it  is  the  duty  of  all  the  otiicers,  both  judicial  and  ministerial,  named 
therein,  to  act  without  delay  in  preventing  and  suppressing  prize  fights. 
They  are  not  to  wait  for  the  fight  to  begin,  nor  for  the  principals  and  others 
who  are  to  engage  therein  to  reach  the  place  determined  upon  for  the  fight, 
before  taking  the  necessary  steps  to  prevent  the  same,  but  should  proceed  at 
once  before  the  fight,  and  upon  receiving  notice  of  the  fact  that  it  will  be 
held,  to  issue  proper  process  for  the  arrest  of  the  guilty  parties,  put  them 
under  arrest,  and  require  of  them  bonds  to  keep  the  peace,  and  to  answer 
for  the  violation  of  law  in  the  circuit  court. 

The  question  presented  for  the  consideration  of  the  judge  of  the  Jefferson 
Circuit  Court  when  the  injunction  was  applied  for  in  this  case  was  whether 
or  not  the  powers  that  might  be  Invoked  under  the  criminal  jurisdiction  of 
the  courts  were  adequate  to  the  suppression  of  the  prize  fight  about  to  come 
off,  and,  if  not,  what  further  powers  might  be  ezercised  by  him^  As  the 
statute  required  of  him  the  exercise  of  all  the  powers  of  which  he  was  pos- 
sessed, and  the  right  to  employ  the  writ  of  injunction  being  one  of  those 
powers,  it  was  his  duty  to  grant  it  to  the  extent  ef  preventing  the  use  of  the 
Auditorium  for  the  holding  of  the  prize  fight,  if  in  the  exercise  of  a  sound 
discretion  the  facts  before  him  jiistified  such  relief,  in  aid  of  the  jurisdiction 
of  the  criminal  courts  in  the  matter  of  arrest  and  prosecution  of  the  guilty 
participants  in  the  prize  fight. 

In  granting  the  injunction  to  the  extent  indicated,  the  chancellor  would 
only  exercise  the  jurisdiction  that  was  exercised  in  draining  the  pond  and 
in  suppressing  the  distillery,  in  the  Massachusetts  and  Kansas  cases,  resiiec- 
tivuly,  above  cited. 

In  none  of  the  cases  supra  was  there  any  question  of  property  or  pecuniary 
right  involved,  nor  need  there  l)e  any  property  right  involved  so  far  as  the 
estate  is  concerned  in  the  maintenance  of  the  public  health,  morals  or  safety. 
These  are  all  valuable  rights,  though  not  susceptible  of  a  pecuniary  estimate, 
which  it  is  the  duty  of  the  State  to  protect  by  every  means  at  its  command, 
iind  if  a  court  of  equity  has  the  power  to  enjoin  the  use  of  private  property 
as  a  nuisiince,  which  is  dangerous  to  the  public  health,  why  may  it  not  in 
like  manner  enjoin  it  where  it  constitutes  a  nuisance  dangerous  to  the  pub- 
lie  safety  or  morals  y 

Is  the  use  of  land  or  a  building  for  the  maintenance  of  prize  fighting  a 
pul)lic  nuisance:-'  In  Wood  on  Nuisances,  3d  edition,  section  68,  the  author 
:r;ayH:  ''A  public  exhibition  of  any  kind  that  tends  to  the  corruption  of 
jnorals,  to  a  disturbance  of  the  peace,  or  of  the  general  good  order  or  welfare 
of  society,  is  a  public  nuiwiuce.  Under  this  head  are  inchided  all  puppet 
shows,  legerdemain,  and  obscene  pictures,  and  all  exhibitions,  the  natural 
ti»ndency  of  which  is  to  pander  to  vicious  tastes,  and  to  draw  together  the 
vicious  and  dissolute  members  of  society. " 

That  a  prize  fight  is  an  exhibition  of  the  character  here  described,  and  oon- 
8<^quently  a  public  nuisance,  there  can  be  no  doubt,  and  if  so,  the  use  of  a 
theater  for  prize  fighting  is  such  a  nuisanw.     Therefore,  the  legislatures  of 
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many  of  the  States  have  enacted  laws  for  their  suppression,  realizing,  no 
■^oubt,  that  the  remedies  afforded  by  the  general  laws  were  not  adequate  to 
that  end,  and  the  courts  have  been  uniform  in  upholding  the  statutes  thus 
enacted.  Thus  in  SnlliTan  v.  State,  67  Miss.,  868,  the  Supreme  Court  of 
Mississippi  said:  "We  think,  however,  that  the  evil  sought  to  te  protected 
against  by  the  statute  is  the  debasing  practice  of  fighting  in  publiq  places, 
or  places  to  which  the  public,  or  some  part  of  it,  is  admitted  as  spectators;'* 

Such  a  meeting  as  would  have  been  held  in  the  Auditorium,  in  Louisville, 
to  witness  the  prize  fight  between  McGovem  and  Corbett,  if  that  fight  had 
occurred,  would  doubtless  have  attracted  many  of  the  better  and  law-abid- 
ing class  of  citizens,  curious  to  see  such  a  spectacle  as  a  prize  fight,  but  for 
•every  such  reputable  citizen  thus  attending  there  would  have  been  present  a 
-dozen  gamblers,  confidence  men,  bunco  steerers,  or  pickpockets,  gathered 
from  all  parts  of  the  United  States,  men  of  idle,  vicious  and  criminal  habits 
and  practices,  whose  bifsiness  is  to  prey  upon  the  public  in  some  form  or 
•other,  and  many  of  them  would  remain  in  the  community  after  the  combat 
to  ply  their  nefarious  callings.  Such  an  assembly  would  easily  be  led  into  a 
riot,  or  other  unlawful  disturbance  of  the  public  peace. 

In  addition  to  the  evils  suggested,  there  would  be  the  contaminating  effect 
•of  such  a  meeting  upon  the  youth  of  the  city  and  State,  which  might  prove 
•of  incalculable  Injury  to  their  morals  and  future  welfare.  Such  a  gather- 
tng,  too,  would  demand  increased  vigilance  in  the  protection  of  the  prop- 
erty of  the  city  and  its  Inhabitants,  be  a  menace  to  good  order,  and  disturb 
the  peaoefnl  pursuits  and  happiness  of  citizens  who  would  be  unwilling  to 
patronize  such  an  enterprise.  We  conclude,  therefore,  that  while  a  court  of 
-equity  may  not  grant  an  injunction  against  the  principals  who  were  ex- 
pected to  engage  in  the  fight  in  question,  nor  those  connected  with  them  as 
managers,  trainers,  etc. ,  because  the  processes  of  the  criminal  courts  and 
the  powers  of  conservators  of  the  i)eace  in  the  city  of  Louisville  nie,  or  ought 
to  be,  adequate  to  the  preventlon^of  the  prize  fight,  by  the  arrest  and  prose- 
cution of  the  parties  concerned,  yet  it  was  proper  for  the  lower  court  to  en- 
join the  owner,  proprietor  and  managers  of  the  Auditorium  Theater  from 
permitting  the  holding  of  a  prize  fight  therein,  and  from  allowing  therein 
any  future  exhibitions  of  the  same  character,  upon  the  ground  that  such  a 
use  of  the  building  would  constitute  a  public  nuisance,  dangerous  to  the 
public  morals  and  safety.  We  think  this  exercise  of  power  by  the  court  can 
not  be  questioned,  not  because  any  new  powers  were  conferred  upon  it  by 
the  statute  against  prize  fighting,  but  because  such  jurisdiction  exists  in 
oourts  of  equity,  and  has  practically  always  soexl.sted;  and  further,  because 
its  exercise  was  required  in  this  instance  by  the  exigencies  of  the  case  and 
the  express  language  of  the  statute,  which  commanded  the  court  to  use  all 
the  powers  with  which  he  was  vested  to  the  end  that  the  nuisance  might  be 
suppressed. 

As  already  suggested,  not  the  least  of  the  evils  connected  with  the  holding 
of  the  prize  fight  would  be  the  presence  of  the  immense  crowds  of  lawless 
and  turbulent  men  from  all  quarters.  An  injunction  against  the  use  of  the 
building  advertised  as  the  place  of  the  fight  would  go  far  toward  prevent- 
ing the  assembling  of  this  crowd,  and  thereby  avert  incalculable  mischief, 
'iprhloh  could  not  well  be  averted  by  the  criminal  courts,  or  their  ministerial 
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officers,  after  the  afisenibling  of  the  audience  at  the  place  uf  the  combaC,  or 
in  the  act  of  assembling;  for  although  every  person  who  attends  a  prise- 
fight  by  that  act  violates  the  law,  it  would  be  impossible  for  the  officers  of 
the  law  to  arrest  any  considerable  number  of  them  under  such  circumstances. 

We  do  not  regard  this  case  as  analogous  to  that  of  Neaf  v.  Palmer,  108- 
Ky. ,  496.  In  the  latter  case  the  action  was  brought  by  several  property  own- 
ers to  enjoin  the  maintenance  of  a  bawdy  house  upon  the  property  of 
another.  In  passing  upon  the  questions  involved  this  court  said,  in  part : 
"It  is  not  alleged  that  there  are  offensive  sights,  or  sounds,  about  the  ob- 
noxious premises,  but  only  that  the  property  is  made  less  valuable  in  the 
vicinity,  and  that  the  moral  atmosphere  is  tainted  and  pestilential.  The 
injury  is  wholly  consequential;  it  seems  to  us,  under  these  circumstances, 
criminal  courts  had  best  be  left  to  enforce  the  criminal  laws.  They  an»  con- 
fessedly adequate  for  the  purpose  of  suppressing  such  evils." 

There  was  nothing  in  the  case  supra  to  indicate  that  the  bawdy  house- 
complained  of  could  not  be  suppressed  by  the  ordinary  methods  appertain- 
ing to  the  criminal  court,  and  the  damages  resulting  to  the  plaintiff's  prop- 
erty from  the  existence  of  the  bawdy  house  l)eing  wholly  consequential  and 
speculative,  it  would,  of  course,  have  been  improper  in  that  case  to  employ 
the  writ  of  injunction  in  aid  of  the  mere  property  rights  of  the  individual. 
But  in  the  case  at  bar  the  complainant  is  the  State— the  sovereign— which  . 
is  seeking  by  a  writ  of  injunction  to  prevent  a  groat  evil,  affecting  the  people 
of  the  city  of  Louisville,  and  the  entire  State  as  well,  and  which  threatens- 
irreparable  injury  to  the  public  morals  because  of  its  cruelty,  inhumanity 
and  debasing  associations  and  danger  to  the  public  safety,  because  of  its 
bringing  together  the  lawless  and  turbulent  elements  of  society  from  all 
quarters.  Upon  such  a  state  of  facts,  and  With  the  c<jmmands  of  the  statute 
directing  him  to  employ  all  his  powers  to  avert  the  threatened  evil,  it  was, 
in  our  opinion,  no  stivtch  of  authority  for  the  chancellor  to  employ  the 
aid  of  the  writ  of  injunction  in  such  an  emergency,  to  the  ext«nt,  at  least, 
of  preventing  the  use  of  real  property  for  the  holding  of  the  prize  flght. 

Nor  do  we  think  that  the  right  of  the  chancellor  t-o  so  employ  the  writ  of 
injunction  in  this  case  is  dependent  upon  the  fact  that  a  property  right  be 
involved.  It  may  be  justified  upon  the  higher  ground  that  the  morals  and 
safety  of  the  public  are  involved,  and  that  the  public  good  is  of  the  first  con- 
sideration. If  the  element  of  continuity  were  needed  in  this  case  to  author- 
ize the  injunction,  it  is  shown  by  the  recortl  to  exist,  for  several  witnesses 
testify  to  having  attended  contests  similar  to  this  in  the  Auditorium,  and 
the  advertisement  of  the  McGovern-Corbett  flght  .showed  that  it  would  come 
off  at  the  Auditorium,  and  that  it  was  one  of  a  series  of  fourteen  of  such 
contests,  all  given  under  the  auspices  of  the  Southern  Athletic  Club,  and 
several  of  which  had  already  been  held,  and  perhaps  some  of  them  elsewhere 
than  in  the  Auditorium.  The  evidence  shows,  therefore,  that  the  use  of  the 
Auditorium  had,  to  some  extent  at  least,  been  devoted  to  the  maintenance 
of  prize  fights,  and  that  its  use  for  that  purpose  is  to  be  continued.  We  are^ 
of  the  opinion,  however,  that  continuity  is  not  a  necessary  element  In  thia- 
case.  In  the  Cincinnati  R.  R.  Co.  v.  Commonwealth,  80  Ky.,  387,  the  rail- 
road was  Indicted  for  a  public  nuisance  in  leaving  alhand  car  on  a  public 
road,  and  though  the  proof  showed  that  the  car  did  not  remain  for  more  than. 
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a  day,  this  court  held  that  the  offense  **was  not  to  l)e  determined  by  the 
length  of  time  the  t^ing  that  worketh  hurt,  inconvenience  or  damage  to  the 
public  continues,  or  by  the  number  of  times  it  may  be  repeated,  nor  is  it 
necessary,  in  order  to  constitute  the  offense,  that  actual  injury  be  sustained 
by  any  person. ' ' 

In  order  to  constitute  a  public  nuisance  in  the  meaning  of  the  law  it  is 
not  always  necessary  that  the  acts  charged  should  have  been  habitual  or 
periodical;  where  a  single  act  produces  a  continuing  result,  the  offense  may 
be  complete  without  a  recurrence  of  the  act;  thus  one  act  upon  the  part  of 
^n  individual  in  befouling  a  spring  from  which  the  public  are  accustomed 
to  drink  is  a  public  nuisance,  so  Is  indecent  exposure  of  one's  person  in  a 
public  place.     (Sections  27  and  57  of  Wood  on  Nuisances.) 

To  constitute  the  offense  denounced  by  the  statut-e  as  a  prize  fight,  or  prize 
fighting,  it  is  not  necessary  that  a  number  of  such  combats,  or  that  more 
than  one  combat,  should  take  place.  We  think  one  such  offense  at  a  given 
place  would  constitute  a  public  nuisance,  and  it  is  the  province  of  a  court 
of  equity  to  prevent  nuisances  that  are  threatened,  and  l>^fore  irreparable 
mischief  ensues,  as  well  as  to  arrest  or  abate  these  in  progress,  and  by  per- 
petual injunction  protect  the  public  against  them  in  the  future. 

Being  of  the  opinion  that  the  chancellor  erred  in  dismissing  the  petition 
«nd  in  refusing  to  peri)etuate  the  injunction  in  this  case  to  the  extent  of  re- 
straining the  owners  and  managers  of  the  "Auditorium"  from  permitting 
the  use  of  that  building  for  the  holding  of  the  prize  fight  between  appellees, 
McGovern  and  Corbett,  the  judgment  is  reversed  and  cause  remanded,  with 
•directions  to  set  aside  the  order  dismissing  the  petition  and  to  enter  in  lieu 
thereof  the  necessary  decree  perpetuating  the  injunction  to  the  extent  herein 
indicated. 
Whole  court  sitting. 
Judges  Paynter,  Barker  and  Nunn  dissenting. 
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(Filed  June  19,  1903.) 

Taxation— Res  judicata— The  county  of  Henderson  instituted  this  action 
to  recover  of  appellee  taxes  for  the  years  1898,  1894,  1895  and  1S96.  Appellee 
answered,  pleading  that  the  cJounly  was  estopped  by  former  adjudication,  in 
-which  a  judgment  by  default  was  rendered,  enjoining  the  sheriff  from  col- 
lecting taxes  for  the  same  years.  The  county  was  not  a  party  to  this  litiga- 
tion. The  lower  court  overruled  the  demurrer  to  this  plea  of  res  judicata, 
«nd  this  appeal  is  prosecuted.  Held— That  the  rule  is.  well  settled,  to  the 
'effect  that  a  person  or  municipality  is  not  bound  by  former  litigation  unless 
It  was  a  party,  either  actually  or  by  its  representative.  Under  our  statutes 
the  fiscal  court  has  control  of  the  affairs  of  the  county,  and  the  sheriff  is  only 
.»  tax  collector,  in  nowise  a  representative  of  the  county  in  the  management 
of  its  affairs,  and  the  county  is  not,  therefore,  bound  by  any  adjudication  to 
^i^hioh  it  was  not  a  party. 

Montgomery  Merritt  and  N.  Powell  Taylor  for  appellant.    ^ 

Helm,  Brace  &  Helm  for  appellee. 
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Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  county  of  Henderson  Instituted  suit  against  the  Henderson  Brldffft^ 
Co.  to  recover  certain  taxes  alleged  to  be  due  for  the  years  1898,  18P4,  189& 
and  1896.  The  bridge  company  resisted  judgment  on  the  ground  that  every 
Item  of  the  taxes  sued  for  had  been  adjudged  illegal  in  suits  brought  by  it 
against  the  sheriff  of  Henderson  county,  final  judgment  having  been  entered 
in  each  of  these  suits  perpetually  enjoining  the  collection  of  the  tAxes.  Thft^ 
plaintiff  demurred  to  the  plea  of  res  judicata.  The  court  overruled  the  de- 
murrer, and  the  plaintiff  declining  to  plead  further,  the  action  was  diB> 
missed.  The  only  question  to  be  determined  on  the  appeal  Is  whether  the- 
Judgment  rendered  in  the  former  actions  by  the  bridge  company  against  the- 
sheriff  bind  the  county,  although  it  was  not  a  party  to  those  suits.  In  those 
cases  the  bridge  company  alleged  that  Henderson  county  had  levied  no  tax 
for  the  years  named ;  that  its  property  had  not  been  assessed  for  taxation^ 
and  that  the  sheriff  had  not  been  authorized  to  collect  the  tax.  The  sheriff" 
did  not  answer  the  petition,  and  judgment  by  default  was  entered  to  the 
effect  that  the  plaintiff  did  not  owe  the  tax,  perpetually  enjoining  the  sheriff 
from  collecting  it.  Appellee  relies  on  the  principle  that  a  judgment  against 
the  legal  representatives  of  a  county  is  conclusive  against  it  and  all  its  citi- 
zens. The  rule  is  thus  stated  in  Freeman  on  Judgments,  section  178:  *'The 
position  of  a  county  or  municipal  corporation  towards  its  citizens  and  tax- 
payers is,  upon  principle,  analogous  to  that  of  a  trustee  towards  his  cestui 
que  trust,  when  they  are  numerous  and  the  management  and  control  of  their- 
Interests  are  by  the  terms  of  the  trust  committed  to  his  care.  A  judgment 
against  a  county  or  its  legal  representatives  in  a  matter  of  general  interest 
to  all  its  citizens  is  binding  upon  the  latter,  though  they  are  not  parties  ixy 
the  suit."    To  same  effect  is  Black  on  Judgments,  section  liSi. 

The  principle  stated  in  these  sections  Is  that  a  judgment  against  a  county 
Or  its  legal  representatives  in  a  matter  of  general  interest  to  all  the  people- 
of  the  county  is  binding  not  only  on  the  official  representatives  of  the  county, 
but  on  all  Its  citizens,  though  not  made  party  defendant  by  name.  Other- 
wise, there  would  be  no  end  to  litigation.  But  no  qiiestion  arises  In  thls^ 
case  between  any  of  the  citizens  of  Henderson  county  and  appellee.  The 
only  question  is  whether  the  county  is  bound  by  default  judgments  in  favor 
of  appellee  In  actions  between  it  and  the  sheriff^  to  which  the  county  waa. 
not  a  party.  The  question  how  far  a  municipality  may  be  bound  by  a 
judgment  against  one  of  its  subordinate  officers  is  not  touched  upon  Id 
either  of  these  sections.  In  the  latter  part  of  section  178  of  Freeman  od 
Judgments  It  is  said:  *' Though  its  officer  Is  a  nominal  party  to  a  suit  and 
the  municipality  is  not  joined  with  it,  a  judgment  is  conclusive  for  or 
against  it,  if  It  was  the  real  party  In  interest,  and  as  such  prosecuted  or^ 
defended  the  action." 

The  rule  that  one  who  prosecutes  or  defends  an  action  in  the  name  of 
another  is  bound  by  the  judgment,  though  not  nominally  a  party  to  it,  Is  of 
general  application,  and  has  been  recognized  by  this  court.  (Schmidt  v.  L. 
&  N.  B.  B.  Co.  90  Ky.,  148.)  But  this  rule  does  not  apply  here,  as  no  de-> 
fense  was  made  to  the  action  against  the  sheriff.    The  judgment  against  th^ 
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municipality  binds  its  citizens  becAuse  it  is  their  legal  representative ;  but 
can  ic  be  said  that  the  county  is  bound  by  the  default  judgment  against  the 
sheriff  for  this  reason?  A  judgment  binds  only  parties  and  privies.  The 
heir  is  bound  by  a  judgment  against  his  ancestor;  the  distributee  by  a  judg- 
ment against  the  administrator;  but  unless  there  is  some  privity  one  person 
is  never  bound  by  a  judgment  against  another.  The  ground  upon  which  a 
municipality  is  held  bound  by  a  judgment  against  certiiin  of  its  officers  is 
that  these  are  its  legal  representatives  who  are  by  law  authorized  to  spealv 
for  it  and  control  its  affairs,  but  this  can  not  apply  to  subordinate  municipal 
agencies  having  no  power  to  speak  for  the  municipality  or  control  its  action. 
In  none  of  the  adjudged  cases  has  the  municipality  been  held  bound  by  a 
default  judgment  against  any  of  its  officers,  except  those  who  had  charge  of  its 
affairs  as  its  chief  managing  agents.  Thus  in  Lyman  v.  Farris,  63  Iowa,  498, 
the  validity  of  a  tax  having  been  determined  in  an  action  against  the  board 
of  supervisors  who  were  the  managing  agents  of  the  county,  it  was  held  that 
an  action  to  enjoin  the  collection  of  the  tax  could  not  be  maintainetl  by  a 
taxpayer,  as  the  supervisors  represented  all  the  taxpayers  of  the  county  in 
the  defense  which  they  had  made  to  the  former  action  on  the  same  ground. 
To  the  same  effect  are  Wilson  v.  Rainey,  74  Mo.,  229;  Harmon  v.  Auditor, 
123  111. ,  129.  In  Gallagher  v.  Moundsville,  34  W.  Ya. ,  780,  certain  taxpayers, 
suing  for  themselves  and  all  other  taxpayers  of  the  county,  sought  an  in- 
janction  against  the  delivery  of  certain  bonds,  which  was  refused;  then 
other  taxpayers  who  were  not  named  as  parties  in  the  first  suit  brought  a 
similar  suit,  suing  for  themselves  and  all  other  taxpayers.  The  first  action 
was  held  a  bar  to  the  second.  <  Mcl^ann  v.  Louisville,  23  Ky.  Law  liep. ,  558.  > 
Were  the  rule  otherwise,  in  this  class  of  cases  there  could  be  no  end  to  liti- 
gation until  every  taxpayer  in  the  county  had  brought  his  individual  suit. 

lu  Sauls  V.  Freeman,  84  Fla.,  209,  the  county  commissioners  were  sought 
to  be  enjoined  for  moving  the  county  records  in  a  proceeding  instituted  by 
certain  taxpayers.  There  had  previously  been  a  mandamus  awarded  against 
the  commissioners  to  remove  the  records,  and  this  judgment  was  held  to  bar 
the  second  suit;  but  the  commissioners  were  empowered  by  law  to  n*move 
the  records  and  were,  therefore,  the  representatives  of  the  people  of  the 
county  in  this  matter.  Brown  v.  C.  &  L.  R.  R.  Co.,  13  S  C,  290,  rests 
on  the  same  ground.  None  of  these  cfises  involved  a  judgment  against  an 
inferior  ministerial  officer  who  was  not  by  law  entrusted  with  the  disposition 
of  the  matters  in  controversy.  In  no  case  cited  or  decided,  so  far  as  we  ctin 
And,  has  an  inferior  officer  been  allowed  to  accomplish  indirectly  by  means 
of  a  judgment  against  him  what  he  could  not  do  directly.  In  all  the  cases 
where  the  judgment  against  the  officer  was  held  a  bar  his  official  act  with- 
out the  judgment  would  have  bound  the  municipality.  The  question,  then, 
to  be  determined  is,  has  the  sheriff  in  the  collection  of  taxes  such  power 
under  our  statute  as  to  make  him  the  legal  representative  of  the  county  so 
that  a  judgment  against  him  will  bind  the  county? 

By  flection  4129,  Kentucky  Statutes,  *'the  sheriff,  by  virtue  of  his  office, 
shall  be  collector  of  all  State,  county  and  district  taxes  unless  the  payment 
thereof  is  by  law  specially  directed  to  be  made  to  some  other  officer."  This 
statute  oonfera  upon  him  only  power  to  collect  the  taxes.  The  mode  of  col- 
lection ifl  pointed  out  in  seotions  4148,  4161,  4184,  Kentucky  Statutes,  by  dis- 
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traint,  levy  on  Innd  or  attachment.  Bt  Hectlon  4181,  if  the  office  of  sheriff 
is  vacant,  the  county  court  may  appoint  a  collector  of  taxes.  The  powers  of 
the  sheriff  are  the  same  as  those  of  the  tax  collector.  By  section  144  of  the 
Oonstitwtion  each  county  shall  have  a  fiscal  court,  composed  of  the  county 
judpe  and  justices  of  the  peace,  or  a  county  may  have  three  commissioners, 
who,  together  with  the  county  judge,  shall  constitute  the  fiscal  court.  Pur- 
suant to  this  provision  of  the  Con.stitution  is  section  1884,  Kentucky  Stat- 
utes: "I'nless  otherwise  provided  by  law,  the  corporate  powers  of  the  several 
counties  of  this  State  shall  be  exercised  by  the  fiscal  courts  thereof  resi»ec- 
tlvely." 

Also  section  1840:  "The  fiscal  court  shall  have  jurisdiction  •  *  *  to 
regulate  and  control  the  fiscal  affairs  and  property  of  the  county.  *  *  ♦ 
And  to  execute  all  of  its  orders  consistent  with  the  law  and  within  its  juris- 
diction, and  shall  have  jurisdiction  of  all  such  other  matters  relating  to  the 
levying  of  taxes  as  is  by  any  special  act  now  conferred  on  the  county  court 
or  court  of  levy  and  claims." 

By  section  1883  the  officer  who  may  collect  the  State  revenue  in  each 
450unty  shall  also  collect  the  county  levy.  It  will  thus  be  seen  that  the  entire 
•control  of  the  fiscal  affairs  of  the  county  is  vested  in  the  fiscal  court,  of  which 
the  sheriff  is  not  a  memljer,  and  that  his  sole  power  in  the  matter  of  taxes 
is  limited  t<o  that  of  a  tax  collector.  The  powers  of  a  tax  collector  and  the 
llmitfitions  upon  his  authority  are  thus  well  stated  in  Cooley  on  Taxation: 
*'The  authority  of  a  collector  of  taxes  to  collect  is  his  warrant.  The  dupll- 
I'ate  Is  but  a  memorandum  of  the  amount  he  Is  to  collect  from  the  parties 
therein  named  respectively.  Without  a  warrant  the  collector  becomes  a  tres- 
passer as  soon  as  he  Intermeddles  with  the  property  of  the  ttixpayer. "  (Page 
21»2. ) 

"It  is  not  the  business  of  the  collector  to  question  the  fairness  or  propriety 
•of  any  tax  which,  has  been  committed  to  him  for  collection.  If  the  assess- 
ment is  excessive,  the  party  assessed  must  make  the  objection  and  not  the 
•collector.  His  duty  Is  to  collect  the  list  committed  to  him,  and  he  can  not 
excuse  himself  for  any  failure  to  exhaust  his  authority  in  collecting  on  the 
pretense  that  the  person  taxed  should  have  been  assessed  otherwise  than  he 
was. ' '    ( Page  600. ) 

"In  general,  any  mere  ministerial  oflflcer  to  whom  process  is  Issued,  which 
proceeils  from  an  officer,  or  board,  or  other  body  having  authority  to  Issue 
process  of  that  nature,  which  process  is  legal  in  form  and  contains  nothing 
on  Its  fjK-e  U\  notify  or  apprise  him  that  it  is  issued  without  authority,  will 
N*  pniti'cted  In  serving  It  even  though  In  fact  It  was  Issued  without  author- 
ity of  law.  This  is  a  rule  not  only  essential  to  the  protection  of  such 
officers,  but  absolutely  required  also  for  the  due  dispatch  of  public  busi- 
ness. ' '     (  Page  569. ) 

The  tax  collector,  therefore.  In  the  collection  of  his  tax  warrants  stands 
fiubstantially  as  the  sheriff  In  executing  a  fi.  fa.  or  other  final  process  which 
is  d€»llvenHl  to  him.  In  acting  under  such  a  writ  the  officer  is  protected  if 
the  writ  is  valid  on  its  face;  he  is  not  the  agent  of  the  plaintiff:  the  sale 
:made  by  him  Is  the  act  of  the  law  and  the  plaintiff  In  the  writ  is  in  no  way 
bound  by  the  acts  of  the  officer  if  he  leaves  the  law  to  take  its  course  with- 
out directing  the  officer  In  the  discharge  of  his  duties.     (Freeman  on  Execu- 
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tions,  section  278;  Hhorer  on  Judicinl  Sales,  section  46.)    The  sheriff  in  the 
collection  of  his  revenue  is  a  ministerial  officer  charged  with  a  spet^iflc  duty, 
which   is  to  collect  the  money  on  the  tax  bills  and  pay  it  over  to  the  person 
'entitled  to  receive  it.    He  is  without  power  to  dispose  of  the  fund,  or  to  re- 
leage  the  taxpayer  from  liability,  or  to  reduce  the  amount  to  be  paid  by  him, 
-or  to  do  anything  involving  the  fiscal  interests  of  the  county.     He  has  no 
authority  to  represent  the  county  in  any  litigation ;  he  can  not  employ  coun- 
sel for  it  or  subpoena  witnesses  on  its  l)ehalf,  or  do  any  act  at  its  expense, 
however  necessary,  in  the  litigation  for  the  protection  of  its  rights.    In  the 
collection  of  the  public  dues  he  is  simply  the  agent  of  the  law,  performing 
^duties  imposed  on  him  by  the  law.     The  county  is  not  responsible  for  his 
acts  out  of  court  unless  it  directs  or  controls  them ;  and  the  same  rule  must 
apply  to  his  acts  in  court,  for  he  can  not  accomplish  by  npnaotlon  in  court 
-what  he  could  not  lu-complish  -by  direct  action  out  of  court.     The  law  does 
not  impose  on  the  sheriff  the  burden  of  defending  suits  against  the  county. 
The  expense  of  such  litigation  might  be  far  beyond  his  ipeans.     When  the 
rights  of  the  county  are  to  be  determined,  it  should  be  sued,  so  that  it  may 
control  the  defense,  pay  the  expenses,  and  tal^e  such  steps  as  its  interests 
may  require 
There  are  other  officers  charged  with  certain  duties,  ministerial  in  charac- 
->r,  in  connection  with  the  collection  of  taxes  that  must  Ije  regarded  as  the 
tprprientatives  of  the  county  if  the  sheriff  can  be  so  regarded.     Thus  it  is 
1e  duty  of  the  a*«sessor  to  assess  the  taxpayers.     But  it  would  not  be  main- 
tinned  that  a  default^  judgment  suffered  by  an  asse.ssor,  enjoining  him  from 
Absrilng  the  property  of  a  taxpayer,  would  bar  the  State  or  the  municipality 
iT\i  proceeding  under  section  4241,  Kentucky  JStatutts,  to  have  the  omitted 
pnerty  assessed.    It  is  the  duty  of  the  (x>unty  clerk  to  copy  the  tax  list  and 
^W  the  copy  to  the  sheriff  for  him  to  collect  on.     If  a  taxpayer  were  to. 
^nj*i  the  county  clerk  by  a  default  judgment  from  copying  his  list  and  de- 
liveii^  it  to  the  assessor,  this  jiidgment  would  not  conclude  the  Common - 
-weal  or  the  county,  or  prevent  it  from  collecting  Its  taxes. 

No.  of  the  tax  ca.ses  decided  by  this  court  touch  the  question.  It  is  true 
suits  test  the  validity  of  taxes  have  been  brought  in  the  name  of  the 
«herlAind  where  the  litigation  has  been  conduced  by  the  8tate  or  munici- 
pality the  name  of  the  officer  it  is  bound  by  the  judgment;  but  the  In- 
terests* the  municipalities  of  the  State,  as  well  as  sound  legal  principles, 
requlre-iftt  they  should  be  made  i)artles  defendant  to  actions  against  the 
tax  c»llv)rs,  where  the  purpose  of  the  action  Is  to  prevent  them  from  col- 
lecting "ir  revenues.  For  the  power  to  tax  Involves  the  power  to  exist; 
And  theiuHefufness  might  be  crippled  or  dtstrtiytd  if  the  collection  of 
taxes  lev»  for  their  support  could  be  defeated  by  judgments  In  actions 
over  whlcjjey  had  no  control.  A  county  may  he  sued;  section  61  of  the 
Code  of  I^Ttice  provides :  '*In  an  action  against  a  county  the  summons 
roust  be  seiij  ©n  the  presiding  judge  of  the  county  court,  or,  If  he  \ye  ab- 
sent from  t.county,  upon  Its  attorney. ' ' 

In  People  Squire,  no  N.  Y.,  666.  the  plaintiff  had  obtained  a  mandamus 
Against  the  vuDiggioner  of  public  works,  and  relied  on  that  judgment  as 
res  judicata  tween  him  and  the  city.  The  court  deeming  the  matter 
free  ot  doubt,npiy  gaij:  «*The  city  of  New  York  is  not  a  party  to  the  litl- 
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gatlon,  and  is  not  bound  by  any  judgment  heretofore  entered  in  this  pro- 
ceeding." 

In  the  subsequent  case  of  Peck  v.  State,  187  N.  Y.,  372,  the  court  approving 
this  case,  said:  "In  People  v.  Squire,  110  N.  Y.,  666,  we  held  that  a  judg- 
ment in  a  mandamus  proceeding  against  the  commissioner  of  public  works 
for  the  citj^  of  New  York  did  not  bind  the  city  for  the  reason  that  it  was 
not  a  party  to  the  litigation.'* 

In  Gllmore  v.  Fox,  10  Kan.,  609,  a  suit  was  brought  against  the  county 
clerk  and  county  treasurer  to  enjoin  the  collection  of  certain  assessments 
made  by  the  city  of  Emporia,  without  making  it  a  party.  It  was  held  that 
the  city  was  the  real  party  in  interest,  and  was  a  necessary  party  to  the 
action.  The  court  said:  "If  the  city  can  not  collect  these  special  assess- 
ments, it  must  resort  to  general  taxation  to  raise  the  amount.  But  before 
it  can  be  properly  determined  that  the  city  can  not  collect  these  special 
assessments,  the  city  must  have  its  day  in  court." 

The  same  principle  was  followed  in  Yass  v.  Union  School   District,   H 
Kan.,  467,  where  a  suit  to  enjoin  a  collection  of  taxes  was  brought  agains 
the  treasurer  and  sheriff.    The  court  said :  ' '  Said  treasurer  and  sheriff  wei^ 
merely  nominal  parties,  and  the  school  district  was  the  real  party  in  intir- 
est." 

To  the  same  effect  are  Knopf  v.  Chicago  Real  Estate  Board,  173  111.,  ]6; 
Heinroth  v.  Rochersperger,  173  111.,  306,  and  Bradley  v.  Gilbert,  165  111., 54. 
In  the  last  case  an  effort  was  made  to  enjoin  the  action  of  the  county  btfd 
as  to  dieting  prisoners  without  making  the  county  of  Cook  defendant.  I'he 
court  said :  *•  Whatever  may  be  said  as  to  the  right  or  policy  of  oounty  btfds 
to  adopt  the  method  of  fixing  the  amount  to  be  paid  for  dieting  prifners^ 
shown  by  this  bill  to  have  been  pursued  in  Cook  county,  before  that  othod 
can  be  jiidicially  pronounced  contrary  to  law  and  void  the  alleged  o^*nder 
must  be  given  its  day  in  court."  (Beach  on  Injunction,  873;  l^rpen- 
ter  V.  Grisham,  59  Mo.,  351;  Laners  v.  King,  40  Conn.,  812;  Lefrts  v. 
Board  of  Supervisors,  21  Wis.,  688;  10  Enoy.  of  Pleading  and  Praol»,  018^ 
914;  Atilla  County  v.  Niles,  68  Miss.,  48.) 

The  other  questions  made  in  the  case  seem  to  be  settled  in  Fiderson 
Bridge  Co.  v.  Negley,  33  Ky.  Law  Rep.,  476;  Louisville  Bridge  Co''-  Louis- 
ville, 38  Ky.  Law  Rep.,  1645;  Campbell  County  v.  Bridge  Co.,  ^7-  Law 
Rep.,  3056. 

The  judgment  is  reversed  and  cause  remanded,  with  direotion«»  sustain 
the  demurrer  to  so  much  of  the  answer  as  pleads  the  former  adj»i<»t;lon  lu 
bar  of  the  action  and  for  further  proceedings  consistent  herewlt 


GARDNER,  &c    v.  CONTINENTAL  INS.  CO.,  -»• 

(Filed  June  19,  IfiOS— Not  to  be  reported. ) 

1.  Mortgage— Insurance-Mistake  in  policy-Pleading— A.  ^  a  mortgage 
for  11,800  on  land  owned  by  B.,  containing  H^  acres,  on  »*ch  he  and  his 
family  resided.  B.  made  a  deeil  to  C,  conveying  to  him  id  land  except 
the  homestead.  C.  agreed  to  assume  and  pay  the  mortgf^  ^^^^'  Appel- 
lee company  issued  to  C,  a  policy  of  Are  insurance  on  ^  buildings  for 
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|1,700:  This  action  was  brought  by  said  coinpan:^  to  enforce  so  much  of  said 
mortgacre  as  amounted  to  |i, 612.60,  which  had  been  assigned  to  it  by  A.  A.» 
in  his  answer,  alleged  that  this  atliount  had  been  paid  him  by  the  insurance 
company  on  a  loss  under  said  policy  which  had  been  made  payable  to  him, 
and  in  accordance  with  the  terms  of  the  loss  clause  in  said  deed  he  had  as- 
signed his  claim  to  said  company.  C. ,  in  his  answer,  alleged  that  the  loss 
clause  which  was  added  to  said  policy,  which  was  to  the  eiTect  that  in  the 
eyent  of  loss  and  the  payment  of  it  by  the  company  it  should  be  subrogated 
to  the  rights  of  the  mortgagee,  and  he  would  thereby  forfeit  his  right  to 
have  credit  on  the  mortgage  debt  for  the  amount  of  his  insurance,  was  in- 
serted by  mistake,  and  that  he  did  not  discover  said  mistake  until  after  the 
fire,  and  asked  that  the  mistake  be  corrected  so  as  to  give  him  credit  for  the 
amount  paid  A.  on  the  loss.  The  policy,  with  the  mortgage  clause,  was 
filed  with  the  answer  of  C. ,  but  was  not  copied  in  the  record  on  appeal. 
The  court  sustained  a  demurrer  to  the  answer  of  Gardner,  and  a  judg- 
ment was  entered  in  favor  of  the  insurance  company,  and  A.  foreclosing 
the  mortgage  on  the  land.  On  appeal  it  is  insisted  that  the  ruling  of 
the  lower  court  on  the  demurrer  should  be  sustained  in  the  absence  of  the 
exhibit.  Held — ^The  rule  is  that  an  exhibit  will  not  cure  a  defective  plead- 
ing, or  supply  averments  omitted  in  the  pleading.  But  it  is  also  the  rule 
that  in  a  suit  on  a  written  contract,  if  the  contract  shows  that  no  cause  of 
action  exists,  the  court  on  demurrer  will  consider  the  exhibit.  In  other 
words,  while  an  exhibit  can  not  make  a  pleading  good,  it  may  make  it  bad. 
The  exhibit  will  be  considered  for  another  reason :  The  record  on  a  former 
appeal  is  filed  with  this  record,  and  was  considered  as  a  imrt  of  it  by  the 
I»rties  in  briefing  the  case,  and  while  it  might  have  been  stricken  out  on 
motion,  this  objection  will  be  considered  as  waived.  The  court  should  have 
overruled  the  demurrer  to  the  answer  of  G.  Under  the  facts  alleged  in  the 
answer  the  payment  of  the  loss  by  the  insurance  company  to  A.  extinguished 
the  mortgage  to  this  extent,  and  no  recovery  can  now  be  had  in  favor  of  the 
company. 
8.  Usury— The  judgment  in  favor  of  A.  should  be  purged  of  usury. 

A.  E.  Cole  A  Son  for  appellants. 

Thos.  R.  Phister,  E.  L.  Worthington  and  W.  D.  Cochran  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson.  * 

This  action  was  filed  by  the  Continental  Insurance  Co.  against  appellees, 
J,  D.  Gardner,  S.  D.  Gardner  and  Mariam  Gardner.  It  was  alleged  in  the- 
petition  that  on  May  3,  1895,  S.  D.  Gardner  executed  to  J.  D.  Mayhugh  his 
promissory  note  for  $1,800,  due  three  years  after  date,  with  interest  at  the 
rate  of  8  per  cent,  per  annum  until  paid,  and  to  secure  it  he  and  his  wife, 
Mariam  Gardner,  executed  to  Mayhugh  a  mortgage  on  a  tract  of  100  acres  of 
land,  on  which  they  resided;  that  125  was  paid  on  the  note  on  August  S5, 
1807,  and  that  nothing  more  had  been  paid ;  that  on  April  20,  1807,  S.  D. 
Gardner  conveyed  the  land,  except  his  homestead  of  11,000  in  value,  to  J.  D. 
Gardner,  in  consideration  of  his  assuming  the  pfiynient  of  the  mortgage 
debt;  that  on  July  16, 189P,  Mayhugh,  in  consideration  of  $1,612.50,  paid  him 
by  the  insurance  company,  assigned  to  it  this  much  of  the  note  and  mort- 
gage security.  The  mortgage  and  deed  referred  to  were  filed  as  part  of  th& 
petition.    The  deed  is  in  the  usual  form,  but  concludes  with  these  words  r 


428  GABDNER,  AO.  V.  CONTINENTAL  INS.  CO.,  &0. 

■^  •  But  it  is  expressly  understood  that  the  party  of  the  first  part  does  not  re- 
linquish his  homestead  in  the  land  hereinbefore  described,  but  retains  the 
same."  J.  D.  Mayhugh  was  made  a  defendant  to  the  action  and  filed  an 
answer,  in^which  he  stated  that  on  June  1,  1807,  the  Continental  Insurance 
Co.  issued  to  J.  D.  Gardner  a  policy  of  insurance,  insuring  him  in  th^  sum 
of  $1,000  on  the  dwelling  on  said  land,  1*^00  on  barn  No.  1,  and  ISOO  on  barn 
No.  2,  and  at  his  special  instance  and  request  a  mortgage  clause  was  attached 
to  the  policy,  making  the  loss  payable  to  him  as  his  interest  might  appear; 
that  thereafter  the  dwelling  house  and  barn  No.  1  were  burned,  exoeeding 
In  value  the  amount  of  the  insurance  thereon;  that  the  company  refuned  to 
pay  the  policy  and  he  sued  it  and  recovered  a  judg^ient  which  was  paid  on 
July  15,  1899,  amounting  to  11,(512.50,  and  he  then  executed  to  it  the  assign- 
ment referred  to  in  the  petition,  but  on  the  understanding  and  agreement 
that  its  lien  was  to  he  inferior  to  his.  He  made  his  answer  a  cross  petition 
-against  the  other  defendants,  and  prayed  judgment  for  his  debt  and  the  fore- 
closure of  his  mortgage.  The  defendant,  J.  D.  Gardner,  filed  an  answer,  in 
which  he  alleged  that  on  June  1,  1807,  in  consideration  of  the  sum  of  128 
paid  by  him  to  it,  the  insurance  company  executed  to  him  the  insurance 
policy  referred  to,  and  agreed  to  insure  him  against  the  loss  of  the  property 
by  fire  in  an  amount  not  exceeding  the  sums  named;  that  on  April  2,  1807, 
his  father,  S.  D.  Gardner,  had  executed  to  him  a  deed  conveying  to  him  the 
property  in  consideration  of  his  assuming  the  mortgage,  but  reserving  to 
himself  his  homestead  exemption,  and  that  at  the  time  of  the  execution  of 
the  policy  he  was  the  owner  of  the  land  subject  to  the  mortgage;  that  when 
he  procured  the  xx)licy  and  paid  the  premium  he  neglected  to  have  it  pro- 
vided in  the  policy  that  the  amount  of  the  loss,  if  any,  should  be  payable  to 
the  mortgagee,  J.  D.  Mayhugh,  to  the  extent  of  his  interest,  and  being  re- 
minded of  this  by  the  mortgagee,  he  requested  the  agent  of  the  insurance 
-company  to  make  an  addition  to  the  policy  to  the  effect  named,  which  the 
agent  agreed  to  do;  but  being  unf2imiiiar  with  the  different  kinds  of  mort- 
gage clauses,  from  the  fact  that  he  had  been  in  the  business  but  a  few  weeks, 
the  agent  by  mistake  attached  to  the  |)ollcy  a  mortgage  clause,  to  the  effect 
that  in  the  event  of  loss  and  the  payment  of  it  by  the  insurance  company  it 
shoiiUf  lie  subrogated  to  the  rights  of  the  mortgagee,  and  he  would  thereby 
forfeit  his  right  to  have  cretiit  on  the  mortgage  debt  for  the  amount  of  his 
insurance;  that  he  did  not  discover  the  mistake,  nor  did  the  agent,  the  pol- 
icy lx>ing  in  the  possession  uf  Mayhugh,  and  he  supposing  that  the  ordinary 
mortgage  clause  had  been  attached;  that  if  he  had  known  of  the  mistake  he 
would  not  have  accepted  the  instrument;  that  he  and  his  father  had  agreed 
with  Mayhugh  to  keep  the  proi)erty  insured,  and  for  this  reason  it  was  agreed 
thxit  the  ordinary  mortgage  clause  should  be  attached  to  the  policy,  as  he 
thought  had  been  done;  that  the  attaching  of  the  other  paper  to  the  policy 
was  by  mistake  of  the  agent  and  without  his  knowledge;  that  thereafter,  in 
Octol)er,  1«U7,  the  buildings  burned,  and  that  he  gave  notice  immediately  of 
the  loss  and  furnished  proofs  within  sixty  days,  which  the  company  assured 
him  was  all  that  was  necessary  for  him  to  do  to  entitle  him  to  the  payment 
of  the  policy.  He  prayed  judgjuent  reforming  the  paper  and  crediting  the 
amount  paid  by  the  insurance  company  on  the  mortgage.  Other  allegations 
\vere  made  in  an  amended  answer  charging  fraud  in  the  transaction.     The 
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court  sustained  a  demurrer  to  the  answer  of  Gardner,  and  entered  a  judg- 
ment in  favor  of  the  Insurance  oompany  and  Mayhugh,  foreclosing  the  mort- 
gage on  the  land. 

In  the  answer  of  Gardner  the  policy  and  the  mortgage  claiise  attached 
thereto  are  filed  as  part,  marked  "Exhibit  A."  In  copying  the  record  the 
clerk  certifies  that  ''Exhibit  A"  is  not  filed  with  the  papers,  and  it  is  not  in- 
cluded in  the  transcript.  Appellees  insist  that  for  this  clause  the  judgment 
must  be  affirmed,  as  the  court  must  presume  that  the  exhibit  "sustnlns  the 
judgment.  The  rule  is  that  an  exhibit  will  not  cure  a  defective  pleadings 
or  supply  averments  omitu^d  in  the  pleading.  But  it  is  also  the  nile  that  in 
a  suit  on  a  written  contract,  if  the  contract  shows  that  no  cause  of  action 
exists,  the  court,  on  demurrer,  will  consider  the  exhibit.  In  other  words, 
while  an  exhibit  can  not  make  a  pleading  good,  it  may  make  it  bad. 

But  there  has  been  a  former  suit  Ijetween  J.  D.  Gardner  and  the  Contin- 
ental Insurance  Co.  on  this  policy,  which  was  appealed  to  this  court.  The 
original  policy  was  filed  in  that  action,  and  for  tliat  reason,  perhaps,  its  ab- 
sence in  this  case  is  accounted  for.  The  record  of  that  case  has  been  filed 
with  the  record  in  this  casi?.  It  is  insisted  for  appellees  that  we  can  not  look 
to  the  record  of  that  case,  although  placed  with  this  record.  There  would 
be  great  force  in  this  contention  if  presented  by  a  motion  to  strike  out  tha 
record  before  submission.  If  the  motion  had  then  been  sustained  appellants, 
might  have  supplied  their  record.  No  motion  to  strike  out  was  made;  the- 
attorneys  have  briefed  the  case  with  the  know^ledge  that  the  papers  were  filed 
with  the  case,  and  if  their  objection  be  su.stained  now  the  appellants  would 
be  left  without  remedy.  Under  the  circumstances  appellees  must  1k»  held  to 
have  waived  the  irregularity  by  not  presc^nting  the  objection  by  motion  to 
strike  out  before  submission;  as  the  case  l)eiug  submitted,  appellants  had  a 
right  to  understand  it  was  to  be  tried  on  the  record  befoi-e  the  court. 

The  ground  upon  which  the  court  appears  to  have  sustained  the  demurrtr 
is  that  in  the  deed  of  J.  D.  Gardner,  S.  D.  Gardner  reserved  his  homestead. 
It  was  stipulated  in  the  policy  that  it  should  1x5  void  if  the  interest  of  the 
insured  be  other  than  unconditional  -and  sole  ownership.  This  condition 
is  one  of  the  many  exceptions  contained  In  the  policy  In  different  clauses. 
It  wasr  unnecessary  for  the  insured  to  anticipiite  a  defense  based  on  a  viola- 
tion of  this  condition.  If  the  company  relied  on  such  defense  it  must  plead 
the  violation  of  the  condition  afflrnuitively.  (3  Wood  on  Insurance,  section 
622;  Stephens  on  Pleading,  side  page  850. )  When  the  comimny  sets  up  this 
clause  of  the  policy  to  defeat  Its  liability  upon  it  the  insiiretl  may  reply,  set- 
ting up  matter  of  waiver  or  estoppel,  If  any  he  has.  It  would  be  unnecessary 
prolixity  and  tend  rather  to  confusion  to  require  all  these  matters  t>o  be  an- 
ticipated and  avoided  by  the  plaintiff  In  the  first  place.  The  Insured  alleged 
that  he  was  the  owner  of  the  property,  and  this  was  sufficient  to  enable  him 
ti  maintain  the  action,  unless  some  breach  of  the  conditions  of  the  policy 
was  set  up  by  the  defendant.  Under  the  facts  alleged  In  the  answer  the  pay- 
ment of  the  loss  by  the  insurance  company  to  Mayhugh  extinguished  the 
mortgage  to  this  extent,  and  no  recovery  can  now  be  hail  in  its  favor  thereon. 
The  judgment  in  favor  of  Mayhugh  is  too  large.  The  promise  to  p«iy  In- 
terest at  8  percent.,  as  contained  In  the  note,  so  far  as  appears,  was  usurious. 
as  to  the  excess  over  A  per  cent.    In  the  deed  from  S.  D.  Gardner  to  J.  D« 
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Gardner  the  latter  only  assumes  the  mortgage  indebtedness  of  $1,800  and 
interest.  This,  in  legal  contemplation,  includes  only  the  debt  of  $1,800,  with 
legal  interest.  Judgment  should,  therefore,  have  been  entered  in  favor  of 
Mayhugh  only  for  $1,800,  with  interest  at  6  per  cent,  from  May  2,  1806,  sub- 
ject to  a  cr<^dit  of  135  paid  August  25,  1897,  and  |1,A12.60  on  July  16,  1699. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  answer  of  J.  D.  Gardner  and  for  further  proceedings  con- 
-sistent  herewith. 
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(Filed  June  20,  1903.) 

Municipal  government— Construction  of  statute— Validity  of  ordinance- 
Police  regulations— This  appeal  involves  the  validity  of  an  ordinance  of  Pa- 
•ducah,  a  city  of  the  second  class,  prohibiting  the  sale,  dispensing  or  giving 
away  of  spirituous,  vinous  or  malt  liquors  between  the  hoiirs  of  10:80  o'clock 
p.  m.,  and  6  o'clock  a.  m.,  closing  saloons,  coffee  houses  and  like  places  of 
business  during  said  hours,  and  providing  for  removal  of  obstructions  to  the 
interior  view  from  the  exterior  and  front  of  such  houses  during  these  hours. 
Held— That  said  ordinance  does  not  violate  section  9069,  Kentucky  Statutes, 
which  provides  that  no  ordinance  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,  as  the  title  really  means  that  the  ordinance 
Is  one  to  further  regulate  the  sale  of  spirituous,  vinous  and  malt  liquors. 
It  is  a  proper  exercise  of  the  police  power  of  n  city  to  prescribe  the  hours  when 
the  sale  of  intoxicating  liquors  shall  be  prohibited;  also  to  provide  for  the 
removal  of  screens  that  obstruct  the  view  in  such  places  during  said  hours, 
but  thtj  inhibition  of  a  druggist  dispensing  spirituous,  vinous  or  malt  liquors 
between  the  hours  of  10:80  o'clock  p.  m.,  and  6  o'clock  a.  m.,  is  Invalid  as 
an  unreasonable  exercise  of  the  police  power.  Said  ordinance  is  invalid  in 
so  far  as  it  attempts  to  prescrll^e  the  fact  that  perdons  during  the  time  the 
keeping  of  saloons  open  iSr  prohibited  are  seen  to  enter  or  leave  such  places 
prima  facie  evidence  of  guilt.  The  legislature  has  not  delegated  to  the  city 
the  right  to  legislate  upon  the  question  of  evidence.  As  the  objectionable 
features  may  be  eliminated  without  affecting  the  remainder  of  the  ordinance, 
It  will  not  be  held  invalid  in  other  respects. 

Thos.  £.  Moss  for  appellants. 

Kead  &  Berry  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  proceecling  and  appeal  involves  the  validity  of  the  following  or- 
dinance, passed  by  the  general  council  of  the  city  of  Paducah,  a  city  of  the 
second  class:  "An  ordinance  prohibiting  the  selling,  dispensing  cr  giving 
away  of  any  spirituous,  vinous  or  malt  liquors  between  the  hours  of  10:80 
o'clock,  p.  m. ,  and  5  o'clock,  a.  m.,  closing  saloons,  coffeehouses  and  like 
places  of  business  during  said  hours;  providing  for  the  removal  of  obstruc- 
tions tD  an  interior  view  from  the  exterior  and  front  of  any  building  coca- 
pletl  by  a  saloon,  coffee  house  or  like  business  or  calling,  on  certain  days 
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and  certAln  hours,  and  prescribiuK  penalties  for  violation  of  its  provisions: 

**Be  it  ordained  by  the  General  Council  of  the  city  of  Padueah,  Ky : 

*' Section  1.  That  it  shall  be  unlawful  for  any  saloon,  coffee  house  or  other 
place,  where  spirituous,  vinous  or  malt  liquors  are  sold  by  the  drink  in  the 
•city  of  Padueah,  to  sell,  offer  for  sale  or  give  away  either  or  any  of  said 
liquors  between  the  hours  of  10:30  p.  ni.  and  6  o'clock  a.  m. 

"Sec.  2.  That  each  and  every  saloon,  coffee  house  or  other  place  where 
spirituous,  vinous  or  malt  liquors  are  sold  by  the  drink,'  in  the  city  of  Pa- 
dueah, shall  be  tightly  closed,  front,  side  and  rear  at  10:80  o'clock  p.  ni., 
and  the  same  shall  not  be  reopened  until  6  o'clock  a.  m.,  the  succeeding 
morning,  and  the  entrance  to  or  exit  from  any  saloon,  coffee  house  or  other 
place  where  spirituous,  vinous  or  malt  liquors  are  sold  by  the  drink  in  the 
city  of  Padueah  by  any  person  or  persons  during  the  time  herein  specified 
that  same  shall  be  closed,  shall  be  held  as  prima  facie  evidence  of  a  violation 
of  this  section. 

**Sec.  3.  That  whereas  the  police  of  the  city  are  deterred  by  the  regulations 
governing  the  police  department  from  entering  the  saloons,  each  and  every 
«a]oon«  coffee  house  or  other  place  where  spirituous,  vinous  or  malt  liquors 
are  sold  by  the  drink  in  the  city  of  Padueah  shall,  in  the  front  doors  and 
front  iMirtitions  of  same,  hoist  all  blinds,  open  all  screens,  remove  stained 
glass  or  frosted  windows,  and  remove  boxes  or  merchandise,  and  any  other 
matter  or  thing  which  may  obstruct  the  view  of  the  interior  of  such  place 
from  the  front  thereof  on  all  days  now  fixed  by  the  State  law  that  these 
plaoes  shall  be  closed,  and  between  the  hours  of  10:80  p.  m.,  and  5  o'clock 
a.  m.,  as  provided  for  closed  hours  in  the  preceding  section. 

**Seo.  4.  That  it  shall  be  unlawful  for  any  druggist,  groceryman^  whole- 
sale liquor  dealer  or  other  person  to  dispense,  sell  or  give  away  any  spirit- 
uous, vinous  or  malt  liquors  between  the  hours  of  10:80  o'clock  p.  m.,  and  6 
o'clock  a.  m. 

••Sec.  5.  That  for  the  violation  of  any  of  the  provisions  of  any  of  the  fore- 
^<olng  sections  the  offender,  upon  conviction  of  the  first  offense,  shall  be 
fined  any  amount  not  less  than  $10  nor  more  than  $15;  ui)on  the  conviction 
of  the  second  offense  the  offender  shall  be  fined  in  any  amount  not  less  than 
foO  nor  more  than  $60;  upon  conviction  of  the  third  offense  the  offender  shall 
be  fined  in  any  amount  not  less  than  176  nor  more  than  $100,  and  in  addition 
thereto  the  license  to  sell  spirituous,  vinous  or  lualt  liquors  in  the  city  of 
Padueah  issued  to  such  offending  person,  or  firm,  shall  be  forfeited. 

•*Sec.  6.  That  all  ordinances,  or  part  of  ordinances,  conflicting  with  any 
of  the  provisions  of  this  ordinance  are  to  the  extent  of  such  oonfliction 
hereby  repealed,  and  this  ordinance  shall  take  effect  from  and  after  its 
passage  and  approval. 

••Adopted  by  the  council  November  17,  1902. 

"CHAS.  REED,  President. 

••Adopted  by  the  board  of  aldermen  December  4,  1902. 

"CHAS.  Q.  C.  LEIGH,  President. 
'•Approved  December  19,  1902. 

••D.  A.  YEISER,  Mayor.'* 

The  first  objection  to  the  ordinance  is,  it  is  claimed  that  its  title  embraces 
more  than  one  subject,  and  is,  therefore,  repugnant  to  section  3059  of  the 
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statutes,  namely:  "No  ordinance  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  In  the  title. " 

The  court  is  of  the  opinion  that  the  fact  that  the  subject-matter  is  detailed 
in  the  title  more  minutely  than  is  necessary  does  not  invalidate  the  or- 
dinance. (Allen  V.  Hall,  14  Biish,  85.)  What  this  title  really  means,  and 
the  sum  of  it,  is  that  the  ordinance  is  one  "to  further  re^iilate  the  sale  of 
spirituous,  vinous  and  malt  liquors  in  the  city  of  Paducah." 

The  main  ol)jection  to  the  provisions  of  this  ordinance  is,  it  is  argued,  that 
it  is  an  Improper  exercise  of  the  police  power  of  the  8tate. 

Among  the  powers  conferred  upon  the  municipalities  of  cities  of  the  sec- 
ond class  is  that  (subsection  10  of  section  S058,  Kentucky  Statutes):  "To  re- 
strain, regulate  and  prohibit  the  selling  or  giving  away  of  any  spiritiuous, 
vinous  or  mnlt  liquors  l)y  any  person  within  the  city  other  than  those  duly 
licensed;  to  forbid  and  punish  the  selling  or  giving  away  of  any  spirituous,, 
vinous  or  malt  liquor  to  any  woman,  minor  or  habitual  drunkard." 

Subsection  28,  section  8058:  "To  impose,  enforce  and  collect  fines,  forfeit- 
ures and  penalties  for  the  breach  of  any  provision  of  this  act  or  any  or- 
dinance."   *    *    * 

Subsection  25,  ."^ection  S058:  "To  pass  all  such  ordinances,  not  inconsistent* 
with  the  provisions  of  this  act,  or  the  laws  of  the  State,  as  may  be  expedi- 
ent in  maintaining  the  peace,  good  government,  health  and  welfare  of  the 
city,  its  trade,  commerce  and  manufactures,  and  to  enforce  same  by  fines- 
and  penalties;  and  any  enumeration  of  subjects  and  matters  herein  Uy  be 
regulated  shall  not  be  construed  as  a  limitation  upon  this  general  power. " 

The  State  has  a  right  to  determine  what  employments  or  business  shall  be 
permitted,  and  to  forbid  those  which  are  deemed  prejudicial  to  the  public 
good. 

"Under  this  right  it  forbids  the  keeping  of  gambling  houses,  and  other 
places  where  games  of  chance  or  skill  are  played  for  money;  the  keeping  fot 
sale  of  indecent  books  and  pictures,  and  the  keeping  of  houses  of  prostitu- 
tion and  the  resort  thereto,  and  in  some  States  the  sale  of  intoxicating 
drinks  as  a  beverage.  These  several  kinds  of  business  have  a  tendency  which 
is  injurious  and  demoralizing;  and  this  tendency  is  rec<>gnized  even  in  States 
where  they  are  not  forbidden,  and  they  an*  subjected  to  regulations  with  a 
view  to  reducing  their  evils  to  a  minimum."  (Cooley's  Constitutional 
Limitations,  743.) 

Under  this  general  power  of  the  State  to  regulate  the  traffic  in  such  articles 
and  such  employments  as  are  deemed  to  be  deleterious  to  the  public  iieace, 
welfare  or  mtu-als  there  has  been  delegated  expressly  to  the  municipality  of 
which  Paducah  is  one  of  the  class  the  jMJwer  to  likewise  regulate  the  same 
within  its  lx)rders.  The  keeping  open  of  saloons  and  resort.s  where  intoxi- 
cating liquors  are  sold  as  a  beverage,  or  where  tippling  is  indulged  between 
the  hours  of  10:80  at  night  and  5  o'clock  in  the  morning,  is  a  matter  that 
may  lx»  regulated  by  the  municipality  under  the  grant  of  the  police  power 
above  conferred  upon  it  by  the  State.  Nor  is  in  an  unreasonable  regulation, 
or  beyond  the  fair  exercise  of  this  power,  for  the  municipality  to  require  not 
only  that  these  places  should  be  closed  between  the  hours  mentioned,  but 
that  at  such  time  as  they  are  by  the  laws  of  the  State  or  the  ordlnanoes  of 
the  municipality  required  to  be  closed  the  operators  shall,  in  the  front  door 
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and  front  partitions  uf  their  business  houses,  hoist  all  blinds,  open  all 
screens,  remove  stained  glass  or  frosted  windows,  and  remove  such  obstacles 
AS  may  obstruct  the  view  of  the  interior  from  the  front  thereof. 

Under  a  statute  conferring  substantially  the  same  powers  upon  cities  of 
the  fourth  class,  regarding  the  restraining  and  punishing  of  vagrants  and 
prostitutes  and  whoremongers,  it  was  held  by  this  court  (Dunn  v.  Common- 
wealth, 106  Ky.,  884,  20  Ky.  Law  Rep.,  1649)  that  it  was  a  fair  exercise  of 
the  police  power  to  prohibit  prostitutes  from  being  found  on  the  streets  be- 
tween the  hours  of  7  o'clock  p.  m.,  and  4  o'clock  a.  m.,  except  in  instances 
of  reasonable  necessity.  Concerning  the  inhibition  of  a  druggist  dispensing 
spirituous,  vinous  or  malt  liquors  between  the  hours  of  10:30  p.  m.  and  & 
o'clock  a.  m.,  we  are  of  opinion  that  the  ordinance  is  invalid.  The  drug- 
giBt  is  not  permitted  to  dispense  or  sell  spirituous,  vinous  or  malt  liquors  at 
any  time,  by  the  drink  or  as  a  beverage.  It  must  be  disposed  of  only  as  a. 
medicine,  and  generally  upon  prescription.  It  may  be  important,  and 
indeed  neoessary,  that  this  right  of  the  druggist  to  lawfully  dispose  of  thia 
i^are  at  any  time  of  the  day  or  night  should  be  unrestricted  by  such  inter- 
ference. Nor  is  it  a  reasonable  exercise  of  the  police  power  of  the  State  to 
prohibit  wholesalers  of  liquors  from  moving  or  disposing  of  their  wares  at 
-wholesale,  not  to  be  drunk  on  the  premises  or  adjacent  premises,  at  any 
liour  that  may  best  suit  the  convenience  of  the  parties. 

We  are  also  of  the  opinion  that  while  the  State  might  by  statute  make  the 
fact  that  persons  during  the  time  when  the  keeping  open  of  saloons  and 
such  places  is  prohibited  are  seen  to  enter  or  leave  them  prima  facie  evi- 
dence of  the  violation  of  the  act  (Pi(iua  v.  Zimmerlln,  35  Ohio  State,  607), 
we  are  unable  to  find  where  the  State  has  delegated  to  the  municipality  the 
right  to  legislate  upon  the  question  of  evidence  and  of  its  weight  and  effect 
before  the  courts.  The  provision  in  the  ordinance  making  such  fact  prima 
facie  evidence  of  the  violation  of  the  act  is  invalid.  In  other  respects,  ex- 
cept the  three  specifically  mentioned,  the  court  is  of  opinion  that  the  or- 
dinance is  not  violative  of  any  term  of  the  Constitution  or  statute  law  of 
this  State.  As  the  objectionable  features  may  be  eliminated  without  affect- 
ing the  remainder  of  the  ortUnance,  it  will  not  be  held  invalid  in  other  re- 
spects because  of  their  presence. 

Appellants,  McNulty  and  Graham,  saloon  keepers,  tendered  and  offered 
to  file  an  answer  controverting  the  validity  of  the  ordinance  upon  the 
grround  that  it  had  not  been  published  as  required  by  section  3045,  Kentucky 
Statutes,  whiCh  requires  such  publication  before  an  ordinance  shall  be  in 
force.  If  the  publication  has  not  been  made  in  fact  as  required  l)y  the  stat- 
ute, then  the  ordinance  would  not  be  enforced.  The  answer  should  have 
been  permitted  to  be  filed  and  the  question  of  fact  that  it  present^'d  Investi- 
l^ated.  How^ever,  there  is  no  limit^ition  as  to  when  the  ordinance  should  be 
published.  We  are  of  opinion  that  it  would  become  effective  fi-om  the  time 
that  it  was,  or  shall  Ix*,  published,  as  provided  In  that  section.  A  further 
complaint  is  made  in  the  answer  of  McXulty  and  Graham,  that  the  or- 
dinance "was  never  i-ecorded  into  the  journal  of  the  proceedings  of  the  board 
of  council  of  date  November  17,  liH)2,  or  November  3,190!;^,  nor  was  it  recorded 
In  the  journal  of  proceedings  of  the  lx)ard  of  aldermen  on  November  20,  1902^ 

vol.  25—28 
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or  December  4,  190S."  Those  were  the  dates  at  which  the  ordinance  had  its 
first  and  second  readings,  respect! vely,  and  was  put  upon  Its  passage  in  the 
two  houses  of  the  city  council. 

Section  8045,  Kentucky  Statutes,  also  provides:  "Each  board  shall  keep  a 
correct  journal  of  its  proceedings."  And  section  8068:  "The  general  council 
shall  cause  all  ordinances,  resolutions  and  by-laws  passed  by  them  to  be 
fairly  recorded  in  the  journal  of  proceedings.  After  the  ailjournment  of  any 
session  of  either  house,  all  of  the  original  ordinances  and  all  resolutions 
which  nmy  have  become  laws  thereat  shall  be  filed  with  the  auditor,  who 
shall  record  the  same  in  well-lx)und  books  provided  for  the  purpose  by  the 
city:  Provided;  That  no  ordinance  shall  be  recorded  until  it  shall  have 
become  a  law." 

The  averment  of  the  answer  upon  this  subject  is  merely  that  the  ordinance 
was  not  recorded  in  the  journal  on  the  days  at  which  it  is  said  to  have  been 
passed  by  the  respective  houses  of  the  council.  It  is  not  averred  that  the 
proceedings  of  the  board  were  not  recorded  upon  the  journals  of  the  two 
bodies  at  all.  We  are  of  opinion  that  if  the  i^roceedings  were  enrolled  upon 
the  journals,  and  thereafter  approveil  by  the  bodies  whose  action  they  repre- 
sented, and  signed  bj^  their  respective  pivslding  otlicers,  that  the  require- 
ments of  the  section  would  have  been  complied  with. 

The  judgment  is  reversed  and  this  cause  remanded,  with  directions  for 
proceedings  consistent  herewith. 


GARTH'S  GUARDIAN  v.  TAYLOR,  &c. 
(Filed  June  20,  1908— Not  to  be  reported. ) 
McMillan  &  Talbott  for  appellant. 
Brent  &  Thomas  for  api)ellees. 
Appeal  from  Bourbon  Circuit  Court. 
The  court  delivere<l  the  following  response  modifying  the  opinion : 

It  is  not  necessary  for  a  decision  of  j;his  case  to  determine  whether  the 
order  of  the  county  court  was  void  or  voidable,  as  in  either  event  it  was 
properly  set  aside.  So  much  of  the  opinion  as  holds  it  void  is  withdrawn, 
and  no  opinion  is  expressed  as  to  whether  the  order  was  void  or  voidable. 

The  petition  for  rehearing  is  overruled. 


OWENSBOKO   WATERWORKS    CO.    v.    CITY   OF    OWENSBORO.  &c. 

(Filed  June  20,  1903— Not  to  l^e  reported.) 

Municipal  taxation— Penalties— ITnder  section  33^2,  Kentucky  Statutes, 
the  common  council  of  a  city  of  the  third  class  had  authority  to  impose  a 
penalty  of  10  per  cent,  on  the  amount  of  taixes  iwist  due  in  addition  to  inter- 
est at  8  iMT  cent,  authorized  by  section  3400,  Kentucky  Statutes. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 


BDWABDB  V.  LOGAN.  435 

•Creo.  W.  Jolly  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing : 

Onr  attention  has  been  called  in  the  petition  for  a  rehearing  to  section 
^S90S  of  the  Kentucky  Statutes,  which  authorizes  the  common  council  of 
«itie8  of  the  third  class  to  prescribe  such  penalties  for  the  dilatory  payment 
of  taxes  as,  in  their  discretion,  may  be  proper;  and  to  the  fact  that  the  record 
shows  that,  under  the  power  conferred  by  this  section  of  the  statutes,  the 
commod  council  of  Owensboro,  which  is  a  city  of  the  third  class,  have 
passed  ordinances  Inflicting  a  penalty  for  the  nonpayment  of  municipal 
taxes  to  the  extent  of  10  per  cent,  on  the  amount  due.  We  see  no  reason 
why  these  ordinances,  in  so  far  as  they  are  applicable  to  the  tax  bills  in- 
volved in  this  case,  should  not  be  enforced ;  and  the  opinion  is  modified  to 
the  extent  of  directing,  when  the  case  returns  to  the  circuit  court,  that  the 
ordinances  in  question,  in  so  far  as  they  may  be  applicable  to  the  tax  bills 
involved  here,  shall  be  enforced  by  adding  the  penalty  authorized  by  them, 
In  addition  to  the  8  per  cent,  interest  authorized  by  section  8400  of  the  Ken- 
tucky Statutes. 

Otherwise,  the  petition  for  a  rehearing  is  overruled. 


EDWARDS  v.  LOGAN. 
(Filed  June  20,  1908. ) 
W.  B.  Gaines,  John  E.  DuBose  and  Edward  W.  Hines  for  appellant. 
Wm.  Cromwell,  Wilklns  &  Lay,  D.  W.  Wright  and  M.  Hazelip  for  appellee* 
Appeal  from  Edmonson  Circuit  Court. 
Judge  O'Rear  delivered  the  following  modification  of  opinion : 

The  very  earnest  i)etition  for  a  rehearing  has  induced  a  careful  re-exam- 
ination of  the  record,  and  that  by  other  judges  than  the  one  who  wrote  the 
opinion.  As  the  result,  the  court  concludes  to  adhere  to  the  former  opinion. 
However,  there  are  two  matters,  unimportant  as  affecting  the  result  or  any 
'Oonolusion  of  law  announced,  that  we  desire  to  correct. 

We  do  not,  and  did  not,  intend,  by  anything  said  in  the  opinion  respecting 
the  action  of  the  two  commissioners  who  canvassed  the  returns,  to  intimate 
that  they  were  actuated  by  other  than  perfectly  honest  motives,  or  that 
their  count  of  the  ballots  was  not  absolutely  fair.  The  order  apiwinting  the 
-commissioners  recites  that  '*this  order  is  made  without  prejudice  to  the 
rights  of  either  party. ' '  This  the  court  construed  into  being  a  formal  excep- 
tion, though  it  appears  the  order  was  endorsed  "O.  K. "  by  one  of  the  parties, 
<and  by  the  attorney  of  the  other.  It  is  said  this  operated  as  a  consent  to 
the  order.    And  perhaps  it  did. 

Lewis  Hill  and  George  Parsley  were  held  by  the  lower  court  to  be  illegal 
voters.  But  their  votes  were  not  deducted  because  there  was  not  sufHcient 
evidence  in  the  opinion  of  the  trial  judge  as  to  how  they  voted  to  authorize 
It.    'Hill  we_held  to  be  an  illegal  voter,  but  as  to  Parsley  we  did  not  decide 
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whether  or  not  he  was  a  legal  voter.  We  concluded  also  that  there  was  not^ 
■ufflclent  evidence  as  to  how  they  voted  to  warrant  the  deduction  of  their 
votes  from  those  of  either  candidate.  It  is  due  to  the  trial  judge  to  say  that 
the  result  of  his  finding  respecting  these  two  votes  is  sustained.  But  as. 
neither  he  nor  this  court  rejected  those  votes,  the  result  is  not  affected. 

The  petition  for  rehearing  is  overruled. 

Whole  court  sitting,  except  Judge  Settle. 


SWICK'S  ADM'X  V.  MAYSVILLE  &  BIG  SANDY  B.  R.  CO.,  &o. 

(Filed  June  SO,  1008.) 

1.  Railroads— Lessor  and  lessee— Negligence — Removal  of  actions— Appel- 
lant's intestate  was  employed  by  the  Chesapeake  &  Ohio  Railway  Co.,  and 
was  killed  by  falling  from  a  narrow  elevated  platform  while  engaged 
In  the  performance  of  his  duty.  This  action  to  recover  damages  was  insti- 
tuted against  the  Maysville  &  Big  Sandy  R.  R.  Co. ,  a  Kentucky  corpora- 
tion, and  the  Chesapeake  &  Ohio  Railway  Co. ,  a  Virginia  corporation.  The- 
former  owned  the  road  and  had  leased  it  to  the  latter.  The  Chesapeake  & 
Ohio  Railway  Co.  filed  It  petition  to  remove  the  caHe  to  the  Circuit  Court 
of  the  United  States.  The  court  ordered  the  removal,  and  plaintiff  appeals. 
The  question  involved  on  this  appeal  is  whether  a  cause  of  action  is  stated 
against  the  Maysville  &  Big  Sandy  R.  R.  Co. ,  which  is  jointly  sued  with 
the  Chesapeake  &  Ohio  Railway  Co.  Held— That  a  servant  in  the  employ 
of  a  lessee  company,  who  is  injured  by  the  negligence  of  his  employer  alone, 
has  no  cause  of  action  against  the  lessor  company.  The  rights  and  duties 
of  the  servant  arise  from  his  contract  of  employment,  and  the  relation  of  thfr 
lessor  company  to  him  is  not  the  stime  as  to  the  rest  of  the  public. 

A.  E.  Cole  &  Sun  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  filed  this  suit  against  the  Maysville  &  Big  Sandy  R.  R.  Co.,  a^ 
Kentucky  corporation,  and  the  Chesapeake  &  Ohio  Ry.  Co.,  a  Virginia  cor- 
I)oration,  to  recover  for  the  death  of  her  intestate.  The  Chesapeake  &  Ohio- 
Ry.  Co.  filed  its  petition  to  remove  the  case  to  the  Circuit  Court  of  the 
United  Stat*»s  for  the  Eastern  District  of  Kentucky.  The  court  ordered  the 
removal,  and  the  plaintiff  appeals.  The  Chesapeake  &  Ohio  Ry.  Co.  is  the 
lessee  of  the  Ma>sville  &  Big  Sandy  R.  R.  Co.  The  intesttite  was  a  laborer 
in  the  service  of  the  Chesiipeake  &  Ohio  Ry.  Co.,  on  a  coal  dock  in  a  coal 
yard  near  the  city  of  Maysville,  and  while  walking  on  a  narrow  elevated 
platform  adjoining  the  coal  dock  he  fell  therefrom  by  reason,  as  alleged,  of 
its  not  \winp:  sufficiently  secured.  The  order  of  the  circuit  court  removing 
the  case  rests  on  the  idea  that  no  cause  of  action  was  stated  against  the 
Maysville  &  Big  Sandy  R.  R.  Co. ,  and  the  fact  that  it  was  made  a  defend- 
ant to  the  petition  did  not  affect  the  right  of  the  real  defendant  to  a  removal 
of  the  oa.se. 

The  lea.se  made   by  the   Maysville  &  Big  Sandy  R.  R.  Co.  to  the  Chesa- 


swioe's  adm'x  v.  M.  &  B.  S.  B.  B.  00.,  &0.  437 

peoke  &  Ohio  B.  R.  Co.,  and  the  authority  under  which  it  was  made,  are 
set  out  in  case  of  McCabe's  Adm'r  v.  Maysville  &  Big  Sandy  R.  R.  Co.,  28 
Ky.  Law  Rep. ,  3828.  It  was  there  held  that  the  lessor  company  continued 
liable  to  the  public  for  the  discharge  of  the  obligation  imposed  on  it  by  law ; 
but  whether  it  would  be  liable  to  the  servants  of  the  lessee  for  injuries  re- 
ceived by  reason  of  its  negligence  was  a  question  not  decided.  The  oaset 
iiolding  that  the  lessor  is  not  liable  for  injuries  to  the  servants  of  the  lessee 
from  its  negligence  are  referred  to  in  the  opinion,  and  distinguished  from 
the  case  before  the  court.  The  case  now  pn\sented  requires  a  determination 
of  this  question,  as  Swice  was  in  the  employment  of  the  lessee  and  was  in- 
jured as  alleged  by  reason  of  its  negligence. 

In  Lee  v.  Southern  Pacific  R.  R.  Co..  U8  Cal.,  97,  58  Am.  St.  Rep.,  140, 
the  court,  in  passing  on  the  question,  said:  "In  all  oases  where  a  valid 
lease  is  found  (or,  as  in  this  discussion,  where  it  is  assumed)  the  lessor  com- 
pany owes  no  duty  whatsoever  as  an  employer  to  the  operatives  of  the  lessee 
company.  The  claim  of  the  relationship  of  employer  and  employe  under 
such  circumstances  is  a  false  claim  and  quantity.  It  does  not  exist.  The 
responsibility  of  the  lessor  company  when  it  attaches  does  not  spring  from 
this  relation shii>,  but  arises  from  a  failure  of  the  lessor  qpmpany  to  perform 
its  duty  to  the  public,  of  which  public  the  employe  of  the  operating  com- 
pany may  be  regarded  as  one.  Thus  in  those  cases  where  the  injury  has  re- 
sulted to  an  employe  of  the  operating  comjiany  by  reason  of  the  negligence 
of  a  fellow  servant,  or  want  of  skill  and  care  in  the  lessor  company  in  man- 
aging the  road,  or  in  negligence  in  furnishing  suitable  appliances,  these 
and  kindred  matters  being  entirely  and  exclusively  within  the  control  of 
the  lessee  company,  for  injury  which  may  result  the  lessor  is  in  no  way  re- 
sponsible." 

In  a  note  to  this  case,  58  Am.  St.  Rep. ,  166,  after  a  review  of  many  oases, 
it  is  said:  ''As  to  employes  of  a  lessee  corporation,  the  weight  of  authoritji 
whether  the  lease  is  authorized  or  not,  is  to  the  effect  that  they  can  not  re« 
•cover  for  injuries  received  through  the  negligence  of  such  lessee  or  its  ser* 
▼ants  or  agents.  (Virginia,  &c.,  Ry.  Co.  v.  Washington,  86  Ya.  St.,  689; 
Hukill  V.  Maysvllle,  Ac,  R.  R.  Co.,  73  Fed.  Rep.,  745.)  The  duties  which 
Are  owed  by  a  railroad  company  to  its  servant  are  not  duties  owed  to  him  in 
common  with  the  public,  but  grow  out  of  the  contract  of  service.  He  as* 
«ume8  the  relation  of  servant  to  his  employer  voluntarily,  and  out  of  it 
Arises  the  reciprocal  obligations  from  one  to  the  other.  It  seems  to  us  that 
the  relation  of  the  servant  of  the  company  operating  the  road  to  the  owner 
is  very  different  from  his  relation  to  his  employer,  and  that  the  relation  of 
the  owner  of  the  road  to  him  is  different  from  its  relation  to  the  general 
public.  His  contract  is  not  with  the  company  owning  the  road;  and  it  may 
he  asked,  does  the  latter  owe  him  the  duty  of  a  master  to  his  servant,  or 
.guarantee  that  the  master  with  whom  he  has  voluntarily  contracted  will 
perform  its  obligation  to  himy  It  may  be  that  if  the  injury  had  occurred  by 
reason  of  a  defect  in  the  roadbed  or  track,  and  not  by  reason  of  a  defect  in 
the  engine,  the  company  charged  with  the  duty  of  keeping  up  the  road 
would  be  liable.  But  if  it  were  true  that  the  injury  was  caused  entirely  by 
Another  company  operating  the  owner's  roadbed,  and  was  inflicted  upon  one 
of  its  own  employes  by  reason  of  a  defect  in  machinery  entirely  under  Ita 
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oontrol,  it  Is  difficult  to  see  upon  what  principle  of  policy  or  justice  the^ 
lessor  would  be  held  liable  merely  because  it  owned  the  road.  (East  Line, 
&c.,  Ry.  Co.  V.  Culberson,  72  Tex.,  875,  13  Am.  St.  Rep.,  805.)" 

When  the  legislature  authorized  the  Maysville  &  Big  Sandy  R.  R.  Co.  to 
lease  its  road  it  necessarily  contemplated  that  the  lessee  should  have  ser- 
vants to  run  it.  for  the  lessee  could  not  otherwise  operate  it.  And  to  hold 
the  lessor  responsible  to  these  servants  would  not  be  to  give  fair  effect  to  the 
legislative  action.  The  question  is  fully  discussed  also  in  Virginia  Midland 
B.  R.  Co.  V.  Washington,  86  Va.,  629,  and  in  that  opinion  other  authorities 
are  collected.  It  seems  to  us  that  the  distinction  made  is  sound,  and  there 
seems  to  be  little  or  no  conflict  of  authority  on  the  subject.  The  other  ques- 
tions discussed  were  disposed  of  In  Davis'  Adm'r  v.  Chesapeake  &  Ohio  Ry. 
Co.,  decided  at  this  term. 

The  former  opinion  herein  (Swice's  Adm'r  v.  Maysville  &  Big  Sandy  R. 
B.  Co.,  24  Ky.  Law  Rep.,  1142)  is  withdrawn  and  the  judgment  appealed 
from  is  aflSrmed. 


N.  Y.  LIFE  INS.  CO.  v.  JOHNSON'S  ADM'R. 

(Filed  June  80,  1903.) 

Humphrey,  Burnett  &;  Humphrey  for  appellant. 

Harris  &  Marshall,  O'Neal  &  O'Neal  and  W.  McJohnston  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

The  court  delivered  the  following  response  to  petition  for  modiflcation : 

As  no  objection  seems  to  have  been  made  to  the  introduotion  of  the  mem- 
orandum book,  so  much  of  the  opinion  as  relates  to  the  right  to  introduo» 
the  same  as  evidence  is  withdrawn,  and  the  question  will  remain  an  opea 
one,  without  this  court  being  committed  to  any  view  of  U. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROBERTS. 
(Filed  June  20,  1908— Not  to  be  reported.) 
C.  R.  McDowell,  R.  P.  Jacobs  and  Edward  W.  Hines  for  appellant. 
Robert  Harding,  John  W.  Rawlings  and  E.  V.  Puryear  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
Judge  O' Rear  delivered  the  following  resiwn.se  to  petition  for  modification : 

The  opinion  in  this  case  is  modified  by  withdrawing  it  to  the  extent  that 
It  holds  that  unless  the  objecting  party  offers  an  instruction  presenting  cor- 
rectly the  law  applicable  to  the  point  in  question  he  will  not  be  heard  on 
appeal  to  complain  of  an  erroneous  instruction  given  by  the  court  on  that, 
point.  In  this  case  the  court  is  of  opinion  that  the  inaccuracy  of  the  in- 
struction in  question  was  not  prejudicial  to  appellant. 

The  petition  for  rehearing  is  overruled. 
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STUART  V.  HARMON. 

(Filed  June  20,  1908— Not  to  be  reported. ) 

Nelson  &  Pendleton  and  Hazelrigg  &  Ghenault  for  appellant. 

J.  M.  Benton  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

The  court  delivered  the  following  modification  of  opinion : 

The  opinion  is  modified  to  the  extent  of  leaving  open  the  question  whether 
or  not  Harmon  should  be  charged  with  the  proceeds  of  the  sale  to  those 
claiming  under  the  Swan  i)atent. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  WHITWORTH. 
(Filed  June  20,  1903— Not  to  be  reported. ) 
Quigley  &  Quigley  and  Pirtle  &  Trabue  for  appellant. 
Hendrick  &  Miller  for  appellee. 
Appall  from  McCracken  Circuit  Court. 
Judge  Hobson  delivered  the  following  dissenting  opinion : 

A  very  delicate  duty  is  Imxmsed  on  the  State  courts  when  called  upon  to 
define  the  jurisdiction  of  the  Federal  courts  under  the  acts  of  congress. 
Conflicting  decisions  always  unfortunate,  are  here  more  than  usually  to  be 
regretted.  The  court  follows  the  numerical  weight  of  authority,  and  seem^ 
to  rely  entirely  thereon.  But  as  the  question  turns  simply  on  the  proper 
construction  of  the  statute,  and  has  not  been  determined  by  the  United 
States  Supreme  Court  or  Circuit  Court  of  Appeals,  it  seems  to  us  it  should 
be  decided  by  this  court  on  the  construction  of  the  statute  itself.  The  con- 
trary view  to  that  followed  by  the  court  is  adopted  in  an  able  opinion  in 
Foulk  V.  Qraw,  120  Fed. ,  156,  and  in  that  opinion  a  number  of  other  cases 
holding  the  same  view  are  collected. 

The  first  section  of  the  act  of  March  8,  1887,  as  amended  by  the  act  of  Au- 
gust 18,  1888,  confers  jurisdiction  on  the  circuit  courts  of  the  United  States, 
among  other  things,  of  all  suits  of  a  civil  nature  where  the  matter  in  contro- 
versy, excluding  interest  and  cost,  exceeds  i3,000,  in  which  there  is  **a  con- 
troversy between  citizens  of  different  States. "  Then  this  is  added:  "But 
no  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any  civil 
action  before  a  circuit  or  district  court.  And  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall  be  brought  only  in  the  district  of  the 
residence  of  efther  the  plaintiff  or  the  defendant. ' ' 

By  the  second  section  of  the  act  any  civil  action  "of  which  the  circuit 
c  >urt8  of  the  LTnited  States  are  given  original  jurisdiction  by  the  preceding 
section  ♦  ♦  ♦  may  be  removed  by  the  defendant  or  defendants  therein  into 
the  circuit  court  of  the  United  States  for  the  proper  district. " 
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By  the  third  section  the  defendant  entitled  to  remove  the  case  may,  at  or 
before  the  time  for  answer,  file  a  jsetition  "for  the  removal  of  such  suit  into 
the  circuit  court,  to  be  held  in  the  district  where  such  suit  is  pt>ndin^,  and 
file  therewith  a  bond,  with  good  and  sufficient  surety,"  for  his  entering  a 
copy  of  the  record  l;i  that  court  at  its  next  term  and  paying  all  costs  if  the 
case  !)e  improperly  removed.  It  is  then  provided:  "And  the  sjiid  copy  being 
entered  as  aforesaid  in  said  circuit  court  of  the  United  States,  the  siime  shall 
then  proceed  in  the  sime  manner  as  if  it  h»ul  been  originally  commenced  in 
the  said  circuit  court." 

The  three  sections  must  l3e  n*ad  together.  By  section  1  a  civil  suit,  where 
the  juristliction  is  founded  only  on  the  fact  that  the  action  is  between  citi- 
zens of  different  States,  can  only  be  brought  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant.  By  section  2  any  civil  action  of 
which  the  circuit  courts  of  the  United  States  are  given  original  jurisdiction 
by  the  preceding  section  may  be  removed  by  the  defendant  to  the  circuit 
court  of  the  United  States  for  the  proper  district.  By  section  3  the  removal 
must  be  to  the  circuit  court  of  the  United  States  in  the  district  where  the 
suit  is  pending,  and  the  case  must  then  proceed  in  the  same  manner  as  if  it 
had  been  originally  brought  in  that  court.  When  the  three  sectionb  are  thus 
read  together  it  is  apparent  that  the  case  can  not,  by  removal,  be  taken  out 
of  the  district  in  which  it  is  brought,  and  that  it  stands  in  the  court  to  which 
it  is  removed  just  as  if  brought  originally  in  that  court.  It  will  also  be  ob- 
served that  the  only  authority  in  the  act  for  the  removal  of  a  case  is  section 
2,  and  that  thereby  any  civil  action  of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the  first  section  may  be  removed 
by  the  defendant  into  the  circuit  court  of  the  Unite<l  States  for  the  proper 
district.  As  by  section  8  the  removal  must,  in  all  cases,  be  to  the  circuit 
court  of  the  district  in  which  the  action  is  pending,  the  words  "proper  dis- 
trict" in  section  2  must  refer  to  the  provisions  of  section  2,  defining  the  dis- 
trict in  which  suit  may  be  brought,  for  there  is  nothing  else  in  the  act  to 
which  they  can  refer.  The  meaning  of  sections  1  and  2,  so  far  as  here  ma- 
terial, is,  therefore,  that  the  circuit  courts  of  the  United  States  are  given 
jurisdiction  of  civil  actions  involving  the  required  amount  in  which  there 
is  a  controversy  between  citizens  of  different  States;  but  the  suit  must  be 
brought  in  the  district  of  the  residence  of  the  plaintiff  or  defendant;  and  if 
brought  in  a  State  court,  it  may  be  removed  to  the  United  States  Circuit 
Court  in  the  district  if  the  suit  might  have  been  properly  instituted  in  that 
court.  That  this  is  the  meaning  of  these  sections  is  also  shown  by  the  pro- 
vision of  section  8,  that  the  action  when  removed  shall  proceed  "as  if  it  had 
been  originally  commenced  in  the  said  circuit  court."  To  hold  otherwise  is 
not  only  to  ignore  this  provision,  and  to  allow  the  action  to  proceed  on  re- 
moval, although  it  could  not  have  proceeded  except  by  consent  if  begun  in 
that  court;  but  also  to  omit  the  words  "for  the  proper  district"  from  section 
2,  and  read  it  as  though  it  provided  that  any  civil  action  "of  which  the  cir- 
cuit courts  of  the  United  State.s  are  given  original  jurisdiction  by  the  pre- 
ceding section  *  •  *  may  be  removed  by  the  defendant  or  defendants 
therein  into  the  circuit  court  of  the  United  States."  To  do  this  seems  not 
to  give  fair  effect  to  the  act  of  congress.  The  second  section  was  not  in- 
tended to  confer  jurisdiction  on  the  Federal  court  of  cases  excluded  from 
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their  cognizance  by  the  first  section.  The  words  "for  the  proper  district** 
were  obviously  added  to  prevent  its  being  so  construed,  and  to  show  that  the 
right  of  removal  to  the  FedenU  court  was  confined  to  cases  which  might 
properly  be  brought  therein  in  the  first  place.  This  view  of  the  stJitute  was 
taken  by  the  United  States  Supreme  Court  in  Railroad  Co.  v.  Davidson,  157 
U.  S.,  201,  where  it  said:  "The  jurisdiction  of  the  circuit  court  on  removal 
by  the  defendant  under  this  section  is  limited  to  such  suits  as  might  have 
l)een  brought  in  that  court  by  the  plaintiff  under  the  first  section." 

Previous  to  the  act  of  1875  there  could  be  no  removal  where  the  plaintiff 
And  defendant  were  citizens  of  different  States,  and  neither  resided  in  the 
State  where  the  suit  was  brought.     (Shute  v.  Davis,  Pet.  C.  C,  431;  Moffat 
V.  Soley,  3  Paine,  103;  White  v.  Ferner,  1  Ma.son,  520.)    That  act  extended 
the  jurisdiction  of  the  Federal  courts,  and  under  it  the  right  to  remove  this 
class  of  cases  was  upheld;  but  the  words  of  that  act  under  which  this  right 
was  maintained  are  omitted  from  the  present  statute,  and  the  ivconi  of  its 
passage  clearly  shows  it  was  aiiued  to   confine  the  Federal  courts  in   this 
class  of  actions  to  cases  between  parties,  one  of  whom  lived  in  the  district. 
It  is  also  clear  that  the  purpose  of  the  act  was  to  restrict  the  jurisdiction  then 
exercised  by  the  Federal  courts.     The  right  to  removal  does  not  exist  except 
as  it  is  conferred  by  statute.     It  is  apparent  that  congress  aimed  to  place  the 
plaintiff  and  defendant  on  an  equal  footing,  and  the  fair  effect  of  the  act  is 
denied  when  this  is  not  done.    The  plaintiff  could  not  have  brought  his  suit 
In  the  court  to  which  the  removal  was  asked  as  either  he  nor  the  defendant 
resided  in  that  district.    He  had  the  right  to  sue  in  the  State  court.     The 
defendant,  by  removing  the  case  and  failing  to  object  to  the  forum,  may 
waive  its  right  to  object  to  it,  but  the  plaintiff  has  not  waived  his  right  to 
object  and  the  suit  can  not  be  maintained  in  that  court  without  the  consent 
of  both  the  parties.    The  fallacy  of  the  entire  argument  for  the  defendant  is 
aptly  illustrated  by  the  order  made  in  the  United  States  Circuit  Court  on 
the  action  to  remand.    It  was  in  effect  held  that  the  case  would  be  re- 
manded unless  the  defendant  would  consent  to  try  the  case  in  that  forum. 
But  its  consent  alone  could  not  confer  jurisdiction.    This  would  follow  If 
the  plaintiff  had  sued  in  that  court,  but  this  he  declined  to  do.    He  had  the 
right  to  a  trial  of  his  case,  if  tried  in  the  Federal  courts,  in  the  Federal 
<M)art8  in  the  district  of  his  residence.    He  has  not  consented  to  try  elsewhere, 
and  by  the  act  of  the  defendant  alone  he  can  not  be  required  to  try  his 
case  in  the  United  States  Circuit  Court  out  of  the  district  of  his  residence. 

The  purpose  of  the  statute  is  to  relieve  the  defendant  of  the  burden  of  try- 
ing his  case  in  the  State  court  at  the  home  of  the  plaintiff,  where,  from  local 
reasons,  he  may  be  at  a  disadvantage.  But  where  neither  of  the  parties  re- 
side in  the  State,  this  does  not  apply,  and  no  reason  exists  for  removing  the 
<»se  to  the  Federal  court.  There  is  in  this  event  no  proper  district  to  which 
the  case  may  be  removed. 
I,  therefore,  dissent  from  the  opinion  of  the  court. 
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NICHOLS  V.  SAME. 

(Filed  June  20,  1903— Not  to  be  reported.) 

Removal  of  actions — Waiver  of  objections — These  separate  appeals,  involv- 
ing the  same  question,  are  heard  together.  These  actions  to  recover  damages 
for  personal  injuries  were  brought  by  appellants  against  appellee,  its  en- 
gineer and  conductor  jointly,  alleging  their  negligence  in  committing  the 
Injuries  and  the  residence  in  this  State  of  the  engineer  and  conductor.  Peti- 
tions were  filed  for  a  removal  of  the  causes  to  the  Federal  court  on  the 
ground  of  nonresidence  of  defendants,  and  the  order  of  removal  was  made, 
and  the  court  overruled  a  motion  to  set  aside  that  order.  In  the  Federal 
court  a  motion  was  made  to  remand,  which  was  overruled.  Appellees  then 
answered,  which  answers  appellants  then  controverted  of  record,  and  then 
dismissed  the  actions  without  prejudice.  On  appeal,  Held— That  the  order 
of  removal  was  improperly  made  as  there  was  a  failure  to  deny  the  residence 
of  one  of  the  employes  that  was  joined  in  the  action,  but  this  error  was 
waived  by  appellant's  conduct  in  the  Federal  court. 

Taylor,  Gilbert  &  Lucas  for  appellants. 

Wheeler  &  Hughes,  J.  M.  Dickerson  and  Pirtle  &  Trabue  for  appellees. 

Appeal  from  MoCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  questions  involved  in  these  oases  on  this  appeal  being  the  same,  we 
dispose  of  them  together. 

Appellants  in  November,  IflO?,  instituted  actions  in  theMcCraoken  Circuit 
Court  against  appellees,  charging,  in  substance,  that  by  reason  of  the  negli. 
gence  of  appellees  in  the  management,  running  and  operation  of  a  train  of 
oars,  It  ran  over  and  killed  Lucy  Stephenson  and  maimed  Annie  Nichols. 
Appellee,  L  C.  B.  R.  Co. ,  at  the  first  term  of  the  court,  filed  a  iietition  and 
bond,  asking  a  transfer  of  the  action  to  the  United  States  Court  for  the  West- 
em  District  of  Kentucky,  alleging  that  U  wos  a  corporation  organized  and 
existing  under  the  laws  of  Illinois,  and  that  itsoffloe  was  in  Chicago;  and 
alleged  *'that  the  controversy  was  wholly  between  citizens  of  different  States 
and  could  fully  be  determined  without  the  presence  In  the  action  of  Its  co- 
defendants,  N.  T.  Cole  and  Robert  Bean."  Robert  Bean  filed  a  like  peti- 
tion and  bund,  claiming  that  at  the  date  of  filing  the  petitions  of  plaintiffs 
he  was,  and  had  been  since,  a  resident  of  the  St^te  of  Mississippi,  and  also 
asked  a  transfer.  The  court  allowed  their  petitions  and  bonds  to  be  filed., 
and  mode  an  order  approving  them.  Appellants  then  moved  the  court  to 
set  aside  the  orders  of  approval.  The  court  overruled  their  motions,  to 
which  they  excepted  and  prayed  an  appeal,  which  was  granteti.  The  petl* 
tions  of  api)e]lant8  charged  that  the  defendants,  Robert  Bean  and  A.  T. 
Cole,  were  engineer  and  conductor,  respectively,  of  the  train  of  cars  which 
killed  Lucy  Stephenson  and  maimed  Annie  Nichols,  and  that  they  both  saw 
the  peril  of  appellants  in  sufficient  tinie  to  have  stopped  the  train  and  saved 
them  from  injury,  but  negligently  failed  to  do  so;  and  also  alleged  that  de- 
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fendants,  Cole  and  Bean,  were  then,  and  at  the  time  of  filing  their  actions, 
residents  of  the  county  of  McCracken  and  State  of  Kentucky.  The  appellee 
company  and  Bean  did  not  traverse  the  petitions  of  appellants  as  to  the 
residence  of  defendant,  A.  T.  Cole.  For  these  reasons  the  court  erred  in 
allowing  the  petitions  to  be  filed  and  accepting  their  bonds.  (Winston's 
Adm'r  v.  I.  C.  R.  R.  Co.,  23  Ky.  Law  Rep.,  1283;  Dixon  v.  C.  &  O.  R. 
B.  Co.,  20  Ky.  Law  Rep.,  1888.)  But  appellants,  by  their  actions  since 
that  error  was  committed  by  the  lower  court,  have  lost  their  right  to 
have  same  corrected.  The  appellees  took  a  transcript  of  the  record  and  filed 
it  in  the  United  States  Court  at  Paducah,  and  appellants  appeared  in  that 
court  and  made  a  motion  to  have  the  cases  remanded  to  the  State  court, 
which  motion  was  overruled ;  then  appellee  filed  its  answer  and  the  appel- 
lants controverted  it  of  record.  On  their  motion  the  actions  were  dismissed 
without  prejudice.  The  appellants,  by  their  conduct,  recognized  the  fact 
that  these  cases  were  transferred,  and  dismissed  them.  Consequently  they 
have  no  actions  pending  now  in  either  court.  But  under  the  authority  of 
Adams  Express  Co. ,  &c. ,  28  Ky.  Law  Rep. ,  1120,  they  have  the  right  to 
bring  other  actions  for  the  same  negligence,  if  not  barred  by  lapse  of  time. 
For  these  reasons  the  motions  of  appellee  to  dismiss  these  appeals  are  su8> 
tained. 


KELLEY  V.  CULVER'S  ADM'R,  &c. 

(Filed  June  80,  1908. ) 

Liens— Lis  pendens— Laches— An  action  was  brought  by  the  administrator 
of  C.  to  settle  his  estate,  and  a  sale  of  a  part  of  his  land  was  sought  to  pay 
his  debts.  The  heirs  at  law  and  certain  creditors,  including  B.  and  6.,  were 
made  defendants.  A  report  of  claims  was  made  and  confirmed  without  ob- 
jeqtion,  but  B.  and  G.  failed  to  file  their  claims.  Two  sales  of  part  of  the 
land  were  made,  and  a  part  of  the  land  was  not  required  to  be  sold  to  pay 
the  debts,  and  appellant  purchased  a  part  of  the  land  from  the  heirs,  and 
two  years  from  the  institution  of  the  suit  B.  and  G.  brought  their  action  to 
rabject  the  land  to  the  payment  of  their  debts,  alleging  that  they  were  en- 
titled to  a  lien  to  satisfy  same,  and  that  appellant  was  liable  as  a  lis  pendens 
purchaser.  Held— That  B.  and  G.,  by  their  laches,  are  barred  from  assert- 
ing lien  against  the  benefit  of  a  lis  pendens.  The  party  asserting  it  must  have 
not  only  a  suit  in  which  a  relief  in  rem  is  sought  against  specific  property 
sufficiently  identified  by  the  record,  to  which  the  other  claimant  or  title 
holder  must  be  a  party  in  fact,  but  he  must  prosecute  his  suit  with  reason- 
able diligence.  The  doctrine  of  lis  pendens  does  not  depend  at  all  uptm,  nor 
is  it  affected  by,  the  actual  knowledge  of  the  stranger  as  to  the  purposes  of 
the  suit  or  the  specific  facts  to  be  gathereil  from  its  record.  He  is  bound,  if 
bound  at  all,  by  the  sufflciency  of  the  record  alone.  If  a  suit  is  not  prose- 
cuted with  reasonable  diligence,  it  is  the  same  as  if  the  suit  had  not  been 
bronght.  Section  2087,  Kentucky  Statutes,  affecting  purchasers  for  valu» 
from  the  heir  at  law  or  devisee,  does  not  require  that  the  purchaser  shall 
have  been  an  innocent  purchaser  or  one  without  notice  of  the  ancestor's  in- 
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debtedness.  It  merely  requires  that  he  be  a  purchaser  in  good  faith  and  for 
value.  If  after  six  months  from  the  death  of  the  ancestor  one  becomes  such 
a  purchaser,  it  does  not  matter  how  much  he  knows  alx)Ut  who  were  the 
creditors  of  the  decedent.  The  only  thing  that  can  at  that  time  affect  the 
land  as  a  lien  is  a  valid  lis  pendens. 

John  8.  Kelley  and  Geo.  S.  &  John  A.  Fulton  for  appellant. 

Nat  W.  Halstead  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  suit  was  begun  in  1896  by  Jacob  Culver's  administrator  to  settle  his 
estate.  There  was  not  enough  personalty  to  pay  the  debts  of  the  decedent, 
and  his  lands  were  described  in  the  i)etition  with  the  view  to  selling  enough 
of  them  to  pay  the  indebtedness.  The  heirs  at  law,  and  certain  creditors, 
including  appellees,  Bowling  &  Green  well,  were  made  defendants,  and  had 
actual  notice  of  the  pendency  and  nature  of  the  suit.  A  reference  was  had 
to  the  master  commissioner  ]yovember  14,  1896,  to  audit  the  claims  against 
the  estate.  On  the  29th  day  of  May,  1897,  the  commissioner,  who  had  pre- 
viously publicly  advertised  for  claimants,  filed  his  report,  showing  all  claims 
presented.  There  were  no  exceptions  to  this  report.  The  court  decreed  a 
sale  of  enough  of  the  land,  after  the  allotment  of  a  homestead  to  the  widow, 
to  satisfy  the  claims  reported  by  the  commissioner.  The  land  was  sold  in 
August,  1897,  and  reported  to  the  court  at  the  following  October  term. 
Upon  exceptions  filed  to  the  sale  by  certain  of  the  heirs  it  was  set  aside,  as 
was  the  former  judgment  of  sale  for  a  misprision.  A  resale  was  adjudged 
to  pay  the  Indebtedness  allowed.  That  judgment  was  entered  March,  1898. 
The  sale  was  made  under  it  May  9,  1898,  and  was  confirmed,  without  excep- 
tion. May  28,  1898.  It  was  not  necessary,  as  developed  by  this  sale,  to  sell 
all  the  decedent's  land  to  pay  the  indebtedness  presented  against  the  estate. 
On  the  6th  day  of  October,  1898,  appellant  bought  the  remainder  of  the  land 
from  the  heirs  at  law,  jMild  them  the  purchase  money,  an  adequate  polce 
therefor,  and  took  their  deed  of  conveyance.  On  November  11,  1898,  a  claim 
for  $117.84  was  filed  in  court  on  this  action  by  Bowling  &  Greenwell.  They 
sought  to  have  enough  of  the  remaining  land  (that  sold  and  conveyed  to  ap- 
pellant by  the  heirs  October  5,  1898),  sold  to  satisfy  their  claim.  Appellant 
resistetl  the  application  on  the  ground  that  he  was  an  Innocent  purchaser 
for  value  and  without  notice  of  Bowling  &  Greenwell's  claim.  He  also 
plead  their  silence  and  delay  In  presenting  their  claim  against  the  estate  as 
an  estoppel.  The  circuit  court  subject^  the  land  to  the  payment  of  the 
claim.  Bowling  &  Greenwell  resided  and  did  business  in  the  county  where 
the  land  lay,  and  in  which  the  suit  was  i)ending. 

It  is  insisted  by  appellee  that  appellant  was  a  Us  X)endens  purchaser,  and 
took  the  title  of  the  heirs  subject  to  the  right  of  the  creditors  of  their  an- 
cestor to  subject  his  property  in  this  action  to  pay  his  debts.  Section  906T, 
Kentucky  Statutes,  is  relied  on.     It  is:  "When   the  heir  or  devisee  shall 
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alien,  before  suit  is  brought,  the  estate  descended  or  devised,  he  shall  be 
liable  for  the  value  thereof,  with  legal  interest  from  the  time  of  alienation, 
to  the  creditors  of  the  decedent  or  testator;  but  the  estate  so  aliened  shall 
not  be  liable  to  the  creditors  in  the  hands  of  a  bona  flde  purchaser  for  a  val- 
uable consideration,  unless  action  is  instituted  within  six  months  after  the 
estate  Is  devised  or  descended  to  subject  same. ' ' 

This  section  was  not  intended  to  create  a  Hen  upon  the  lands  descended  or 
devised  for  the  payment  of  the  ancestor's  debts  for  a  longer  period  than 
for  six  months  after  an  action  might  have  been  begun  to  settle  the  estate  and 
subject  the  land.  It  merely  held  the  estate  subject  to  the  decedent's  debts 
until  a  reasonable  time,  six  months,  within  which  a  lis  pendens  Hen  might 
be  created  against  it.  As  to  the  vaUdity  and  effect  of  the  lis  pendens,  after 
it  was  begun,  the  section  did  not  change  the  common  law  rule.  Whether 
the  creditor  of  the  estate  was  made  a  party  to  the  petition  in  the  settlement 
suit  or  not  can  not  effect  the  validity  of  the  lis  pendens,  for  the  suit  was 
brought  for  his  benefit,  in  part,  and  by  statute  (section  482,  Civil  Code)  his 
merely  filing  his  claim  therein  made  him  a  party.  Then  the  allegations  of 
the  petition  favorable  to  his  proceeding  became  adopted  as  allegations  on 
his  behalf:  that  he  was  made  a  party  to  the  i)etitlon  in  fact,  merely  brought 
actual  notice  to  him  earlier  than  the  commissioner's  advertisement  could 
of  the  pendency  and  nature  of  the  suit,  of  its  privileges  to  him,  and  of  the 
necessity  of  his  availing  himself  of  it  if  he  would  share  in  the  distribution 
of  its  assets,  and  become  entitled  to  all  the  other  benefits  that  might  flow 
from  the  lis  pendens.  His  rights,  and  his  duties  as  well,  were  thosi)  of  an 
actual  party  to  the  suit. 

To  obtain  the  benefits  of  a  lis  pendens  the  party  asserting  it  must  have 
not  only  a  suit  in  which  a  relief  in  rem  is  sought  against  specific  property 
sufficiently  identified  by  the  record,  to  which  the  other  claimant  ur  title 
holder  must  be  a  ptirty  in  fact,  but  he  must  prosecute  his  suit  with  reason- 
able diligence.  Concerning  this  rule,  and  the  limitations  just  adverted  to, 
this  court,  in  Clarkson  v.  Morgan's  Devisees,  6  B.  Mon. ,  447,  said:  *'It  has 
ever  been  regarded  as  a  harsh  and  rigorous  rule  in  its  operation  upon  the 
rights  of  bona  fide  purchasers.  The  rule  was  dictated  by  necessity,  as  indis- 
pensable to  the  rights  of  litigants,  and  as  the  means  of  terminating  litiga- 
tion about  the  matter  in  contest.  But  being  a  hard  rule,  and  operating 
with  great  severity,  in  many  instances  upon  the  rights  of  innocent  pur- 
chasers, it  should  never  be  carried  in  fnvor  of  a  complainant  asking  its  en- 
forcement beyopd  the  purpose  and  reason  of  its  creation.  To  entitle  him  to 
enforce  It  against  lx)na  fide  purchasers,  he  has  been  held  to  reasonable  dili- 
gence in  the  prosecution  of  his  suit,  and  should  be  guilty  of  no  pitlpable 
slips  for  gross  Irregularities  in  the  management  of  the  same,  by  which  in- 
jury may  accrue  to  the  rights  of  others  who  are  not  piirties. "  (Wats<m  v. 
M'ilson,  2  Dana,  406;  Erhman  v.  Kendrick,  1  Met.,  U6;  Debell  v.  Fox- 
-worthy's  Heirs,  9  Ben  Mon.,  228,) 
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The  doctrine,  as  aDnounoed  in  Glarkson  v.  Morgan's  Devisees,  supra,  is 
approved  by  the  text  in  Freeman  on  Judgments,  section  908,  and  sustained 
by  the  authorities  there  cited.  It  \s  founded  in  iiart  upon  the  idea  that  a 
stranger  to  a  suit  should  not  intermeddle  with  its  subject-matter,  except 
upon  pain  that  he  be  bound  by  its  conclusion ;  that  he  must  take  notice  of 
its  existence,  and  to  that  end  he  is  required,  at  his  peril,  to  exercise  due 
diligence  in  informing  himself  as  to  its  existence  and  nature.  It  would  be 
an  anomalous  rule,  indeed,  that  would  require  diligence  of  the  innocent 
stranger,  while  condoning  the  most  culpable  negligence  of  the  controlling 
party  to  the  suit.  The  doctrine  of  lis  pendens  does  not  depend  at  all  upon, 
nor  is  it  affected  by,  the  actual  knowledge  of  the  stranger  as  to  the  purposes 
of  the  suit,  or  the  specific  facts  to  be  gathered  from  its  record.  He  is  bound, 
if  bound  at  all,  by  the  sufficiency  of  the  record  alone.  So  that  if  the  suit  be 
permitted  to  abate,  or  revivor  be  not  had  for  unrezisonable  length  of  time 
(Watson  V.  Wilson,  2  Dana,  406),  or  if  it  is  not  prosecuted  with  reasonable 
diligence,  it  is  the  same  if  the  suit  had  never  been  brought,  so  far  as  the 
doctrine  under  discussion  is  concerned. 

In  the  case  at  bar  the  creditors,  Bowling  &  Greenwell,  were  named  and 
joined  in  the  suit  as  creditors,  and  thereby,  as  well  as  by  the  advertisement 
of  the  commissioner,  were  called  upon  to  file  their  claim  as  creditors,  if  they 
had  any,  and  desired  to  avail  themselves  of  the  benefit  of  the  action.  They, 
without  excuse  or  explanation,  failed  to  do  so  till  after  the  commissioner  had 
reported  all  claims  ascertainable;  till  after  two  judgments  of  sale  had  been 
rendered  in  the  action ;  till  after  the  last  sale  to  pay  the  debts  of  the  dece- 
dent and  the  costs  of  the  suit  and  of  the  administration  had  been  confirmed ; 
and  till  after  the  heirs  had  sold  and  conveyed  to  an  innocent  purchaser  for 
value  the  residue  of  the  land,  after  deducting  all  that  was  necessary  to  dis- 
charge the  known  liabilities  of  the  estate.  And  not  till  more  than  two  years 
after  they  might  and  should  have  set  up  their  claim  do  they  attempt  to 
assert  it  against  this  land.  By  their  prolonged  silence,  under  circumstanoe« 
ordinarily  calculated  to  produce  action,  they  not  unreasonably  produced  the 
impression  upon  any  one  inve«itigating  the  record  that  they  were  not  in  fact 
creditors,  or  that  they  elected  not  to  avail  themselves  of  the  purposes  of  the 
suit.  It  is  equivalent  to  their  having  said  to  intending  purchasers  from  the 
heirs  at  law:  "I  have  no  claim  against  this  land."  For  silence  may  be  as 
potent  as  a  disclaimer,  under  conditions  calling  for  action,  as  would  be  a 
positive  declaration. 

*'No  one  is  permitted  to  keep  silent  when  he  should  speak,  and  thereby 
mislead  another  to  his  injury."     (2  Herman  on  Estoppel,  page  1009. ) 

The  admirably  clear  text  of  1  Herman  on  Kstoppel  and  Res  Adjudicata, 
section  6,  thus  epitomizes  this  branch  of  estoppel:  **If  a  man  has  led  others 
into  the  belief  of  a  certain  state  of  facts  by  conduct  of  culpable  negligence, 
calculated  to  have  that  result,  and  they  have  acted  on  that  belief  to  their 
prejudice,  he  shall  not  be  heard  afterwards,  as  against  such  persons,  to  show 
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that  state  of  facts  did  not  exist.  A  man  is  not  permitted  to  charge  the  con- 
sequences of  his  own  fault  on  others,  and  complain  of  that  which  he  has 
himself  brought  about. " 

It  Is  very  earnestly  claimed  that  the  allegations  of  the  i)etltion  filed  by  the 
administrator  brought  to  settle  the  estate  were  enough  to  put  appellant 
upon  notice  as  to  the  existence  of  Bowling  &;  Greenwell's  claim,  as  If  his 
knowing  of  it  affected  him  in  the  least.  The  language  of  the  petition  that 
is  referred  to  is  this  very  vague  and  indefinite  averment:  "The  defendant, 
Mary  Culver,  holds  a  mortgage  on  a  part  of  the  land  hereinafter  described, 
and  which  was  a  debt  against  said  decedent,  amounting  to  about  $450,  and 
which  is  due  and  unpaid.  And  the  defendants,  Bowling  &  Greenwell,  and 
Dr.  James  Muir,  and  said  Mary  Culver  are  the  only  creditors  of  said  dece- 
dent known  to  plaintiff.*' 

It  is  to  be  observed  that  the  section^  of  the  statute  before  referred  to  (sec- 
tion 2087),  affecting  purchasers  for  value  from  the  heir  at  law  or  devisee, 
does  not  require  that  the  purshaser  shall  have  been  an  "innocent"  purchaser, 
or  one  without  notice  of  the  ancestor's  indebtedness.  It  merely  requires  that 
he  be  a  purchaser  in  good  faith  and  for  value.  If  after  the  six  months 
mentioned  one  l)ecomes  such  purchaser,  it  does  not  matter  how  much  he 
knows  about  who  were  the  cretlitors  of  the  decetient.  The  only  thing  that 
can  at  that  time  affect  the  land  as  a  lien  is  a  valid  lis  pendens. 

There  is  no  question  of  fmud  Involved  in  this  suit.  Upon  the  facts  recitetl 
we  are  of  the  opinion  that  the  pendency  of  the  action  ceased  to  constitute  a 
lis  pendens  lien  upon  the  land  by  reason  of  Bowling  &  Greenwell's  negli- 
gence in  failing  for  so  long  to  present  their  claim,  and  to  prosecute  it  with 
reasonable  diligence. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  is  remanded 
ior  proceedings  not  inconsistent  herewith. 

Whole  court  sitting. 
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ROBARDS  V.  JENKINS,  &c. 
(Filed  September  23,  1008— Not  to  be  reported. ) 
Thos.  E.  &  E.  C.  Ward  for  appellant. 
F.  M.  Hutchison  for  appellees. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judfce  O'Rear. 

There  was  no  objection  to  the  manner  of  pleading,  nor  to  the  instructions 
given  to  the  jury.  Alleged  errors  in  allowing  pleadings  and  in  giving  in- 
structions will  not  be  noticed  on  appeal,  when  there  was  no  objection  to  the 
proceedings  in  the  trial  court.  Nor  did  the  motion  for  a  new  trial  rely  upon 
any  such  error. 

Where  the  evidence  is  conflicting,  as  it  is  in  this  case  the  verdict  of  the 
jury  will  not  be  disturbed  on  the  ground  that  it  is  contrary  to  the  evidence. 

Judgment  affirmed  with  damages. 


NATIONAL  BUILDING  AND  LOAN  ASSOCIATION  v.  FRISBIE,   &c, 
(Filed  September  23,  1903— Not  to  be  reported. ) 

1.  Building  and  loan  associations— Borrowing  stockholders— Tender— A 
borrowing  stockholder  in  a  building  and  loan  association  which  is  a  going 
oonoem  is  chargeable  only  with  his  loan  and  legal  interest  and  should  be 
credite<i  with  all  payments,  whether  made  as  dues,  premiums  or  interest. 
But  after  the  association  has  made  an  assignment  for  the  benefit  of  its  cred- 
itors it  is  too  late  for  a  borrowing  stockholder  to  have  payments  made  by 
him  on  his  stock  subscription  applied  as  a  credit  on  his  loan. 

2.  Offer  to  pay— A  mere  offer  on  the  part  of  a  borrowing  membev  to  pay 
his  indebtedness  to  the  association  while  it  was  a  going  concern  was  not 
equivalent  to  a  tender  of  payment  of  the  debt. 

SimoD  &  Bailey  for  appellant. 
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J.  I.  Blanton  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant,  the  National  Building  and  Loan  Association,  instituted  this 
action  on  May  4th,  1901,  against  the  appellees,  O.  £.  Frisbie,  &c.,  to  en- 
force its  mortgage  lien  upon  a  house  and  lot  in  Cynthiana,  made  to  secure  a 
loan  of  13,000  upon  thirty  shares  of  the  stock  of  the  company  on  the  24th  of 
January,  1894.  It  alleges  that  its  debt  and  interest  aggregate  the  sum  of 
$3,855,  and  credit  is  given  for  fifty-seven  payments  of  $43. 50  each,  made  up  of 
$18  dues,  $15  interest,  and  $10.60  premium,  and  dividends  amounting  to 
$176.68.  These  credits  aggregate  $2,678.08,  but  it  alleges  that  it  is  entitled 
to  deduct  therefrom  15  cents  per  share  per  month  for  fifty-seven  months,  of 
$256.50,  for  expenses,  losses  and  taxes,  and  $18  for  fines,  and  interest  from 
the  3d  day  of  November,  1898,  the  date  of  the  last  payment  by  defendant,  up 
to  the  institution  of  this  suit,  which  amounts  to  $214.67.  It  alleges  that  its 
expenses  during  the  time  defendants  were  borrowing  stockholders  in  the 
association  was  $69,566.46;  and  that  during  this  time  its  losses  amounted  to 
$40,589.07;  that  the  number  of  its  stockholders  during  this  interval  varied 
from  one  thousand  and  ninety-two  to  two  thousand  and  fifty;  and  that  the 
number  of  shares  of  stock  in  the  association  was  18,456  for  the  same  time, 
which  was  divided  into  paid-up  stock,  installment  investors'  stock,  and 
borrowers'  stock ;  that  to  meet  these  losses,  expenses  and  taxes  the  company 
charged  to  each  share  of  Installment  investors'  stock  and  borrowers'  stock  16 
cents  per  share  per  month,  which  w/is  necessary  to  pay  their  proportion  of 
these  various  sums.  On  the  9th  day  of  September,  llfOl,  the  defendants  filed 
their  answer,  in  which  they  admit  that  they  owe  appellant  $1,106,  which 
they  tendered  to  the  plaintiff  and  paid  into  court;  and  which  they  allege  is 
tiie  full  lialance  due  upon  their  debt  to  the  plaintiff;  that  on  the  81st  day  of 
Novemlier,  1898,  they  tendered  this  money  to  the  plaintiff  and  demanded  the 
surrender  of  their  not<^  and  the  cancellation  of  the  mortgage,  and  deny  lia- 
bility for  the  charge  of  15  cents  i)er  share  per  month  to  meet  expenses,  losses 
and  taxes,  or  that  they  were  liable  for  interest  on  the  balance  due  from  the 
dat<}  of  their  tender  in  November,  1898.  It  appears  that  in  November,  181^, 
the  defendant  tendered  to  the  local  agent  of  plaintiff  $1,105,  the  l)a1anee  due 
upon  the  $3,000  borrowed  of  the  company,  with  6  per  cent,  interest,  after  de- 
ducting the  cash  payments  made  thereon,  which  he  refused  to  receive  upon 
the  gnnind  thnt  he  was  entitled  to  a  larger  sum.  It  also  appears  that  at  this 
date  the  defendant  company  was  a  going  concern  and  that  they  continued  t^) 
do  liusiness  until  after  the  institution  of  this  suit,  when  by  a  vote  of  the 
stockholders  a  volunt^iry  liquidation  of  the  association  was  decided  upon. 

It  has  l)een  held  in  numerous  decisions  of  this  court  that  a  lK)rrower  in  a 
going  conc«  rn  of  this  character  is  on4y  chargeable  with  his  loan  and  legal 
interest,  and  should  be  credited  with  all  payments,  whether  made  as  du€»s^  pre- 
miums or  interest.  (Safety  B.  and  h.  Asso'n  v.  Eclar,  20  Ky.  Law  Rep., 
1707;  liedding  v.  U.  S.  B.  and  L.  Assj'n,  20  Ky.  Law  Rep.,  1720;  Globe  B. 
and  L.  Asso'n  v.  Spillinan,  £3  Ky.  Law  Rep.,  1431;  U.  S.  B.  andL.  Asso'n  v. 
Reed,  23  Ky.  Law  Kep.,  342;  Kleimeir  v.  C.  B.  and  L.  Asso'n.  24  Ky.  Law 
Rep.,  7:^0.)  The  question  t'J  be  determined,  therefore,  is  whether  appellant 
was  a  going  concern  at  the  date  of  the  tender  of  the  appellee  in  November, 
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1898,  of  the  balanoe  then  alleged  to  be  due  upon  the  debt  sued  on.  The  evi« 
-dence  of  Mr.  Philips,  the  secretary  and  treasurer  of  the  board  which  had  the 
affairs  of  the  association  in  charge,  and  the  statement  of  the  financial  con- 
dition of  the  association  published  in  June,  1897,  leave  no  room  to  doubt 
either  proposition. 

It  was  held  in  the  case  of  the  United  States  Building  and  Loan  Associa- 
tion's Ass'ee  v.  Reed,  23  Ey.  Law  Rep.,  843,  that  after  the  association  had 
made  an  assignment  for  the  benefit  of  Its  creditors  that  it  was  too  late  for  a 
borrowing  stockholder  to  have  payments  made  by  him  on  his  stock  subscrip- 
tion applied  as  a  credit  on  his  loan.  And  in  the  Globe  Building  and  Loan 
Co. 's  Ass'ee  v.  Spillman,  33  Ky.  Law  Rep.,  1431,  it  was  held  that  a  mere 
■offer  on  the  part  of  a  borrowing  member  to  pay  her  indebtedness  to  the  asso- 
ciation while  it  was  a  going  concern  was  not  equivalent  to  a  tender  of  pay- 
ment of  the  debt;  and  that  after  the  company  had  gone  into  the  hands  of  an 
assignee  it  was  too  late  to  do  so;  and  that  the  principal  enunciated  in  the 
Reed  case  should  prevail.  Whilst  in  this  case  the  appellee  made  an  actual 
tender  of  the  balance  due  to  the  association  vrhilst  it  was  an  active  going 
institution,  and  when  sued  on  the  debt,  still  before  the  liquidation,  she 
actually  paid  the  balance  admitted  to  be  due  into  court,  we  are  of  the  opin- 
ion that  under  this  showing  that  appellant  does  not  occupy  the  position  of 
the  U.  S.  B.  and  L.  Asso'n  in  the  Reed  case;  and  that  the  lower  court  prop- 
erly refused  to  enter  a  judgment  for  any  sum  in  excess  of  the  amount  bor- 
rowed from  appellee,  with  6  per  cent,  interest  thereon  up  to  the  date  of  hep 
4»nder  of  payment  in  1898. 

Judgment  affirmed. 


SHORT  V.  COMMONWEALTH. 
(Filed  September  23,  1903— Not  to  be  reported.) 

1.  Peremptory  instructions— Appellant  was  convicted  under  an  indictment 
tor  housebreaking.  A  reversal  is  asked  because  the  trial  judge  refused  to 
peremptorily  instruct  the  jury  to  find  him  not  guilty.  Such  an  instruction 
■would  have  been  authorized  only  upon  the  ground  that  there  was  no  evi- 
dence, upon  which  to  liase  a  verdict  of  conviction. 

2.  Evidence— The  lower  court  properly  refused  the  peremptory  instruction 
as  the  evidence  introduced  by  the  Commonwealth  showed  that  the  shop  of 
Schwaner  had  been  feloniously  broken  into;  that  the  shoes  which  at  the 
time  were  stolen  therefrom  were  found  by  an  officer  and  were  identified  by 
Schwaner  as  those  stolen  from  his  shop ;  that  these  shoes  were  traced  to  the 
posse.ssion  of  appellant  by  the  te.stiniony  of  R.,  and  the  appellant's  claim  to 
be  the  owner  of  them  was  established  by  his  letter  to  R.,  introduced  in  evi- 
dence, which  was  proved  by  the  latter' s  uncontradicted  statement  to  be«in 
his  handwriting.  The  facts  proved  by  the  Commonwealth,  unexplained  and 
uncontradicted  as  they  were  before  the  introduction  of  apix^llant's  evidence, 
made  it  necessaiy  for  appellant  to  account  for  his  possession  of  the  stolen 
goods,  and  to  show  that  such  possession  was  rightful,  or  at  least  not  incon- 
sistent with  his  innocence. 

8.  Conflicting  evidence— Verdict  of  jury— Where  the  evidence  produced 
upon  a  trial  is  oonfiicting,  and  it  can  not  be  said  that  it  furnishes  no  proof 
■whatever  of  the  defendant's  guilt,  this  court  will  not  interfere  with  the  ver- 
dict of  the  Jury. 
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4.  Instructions— The  lower  court  did  not  err  in  failing  to  instruct  the  jvar 
that  they  could  not  convict  on  the  testimony  of  an  accomplice  without  other 
evidence  to  connect  the  accused  with  the  commission  of  the  crime  charged, 
where  there  is  no  evidence  in  the  record  upon  which  to  base  such  an  Instruc- 
tion. 

Lev.  Russell  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Under  an  indictment  for  housebreaking  the  appellant  was  convicted  ior 
the  Marlon  Circuit  Court,  and  his  punishment  fixed  at  a  year's  confinement 
in  the  penitentiary. 

A  reversal  is  asked  by  his  counsel  because  of  the  refusal  of  the  trial  judg&- 
to  peremptorily  instruct  the  jury  to  find  him  not  guilty.  As  such  an  in- 
struction would  have  been  authorized  only  upon  the  ground  that  there  was- 
no  evidence  upon  which  to  base  a  verdict  of  conviction,  it  will  be  necessary 
to  consider  the  evidence  in  order  that  we  may  determine  whether  or  not  th& 
peremptory  instruction  should  have  been  given. 

It  api)ears  from  the  evidence  introduced  by  the  Commonwealth  that  one- 
C.  Schwaner  is  the  proprietor  of  a  shoe  shop  in  the  city  of  Lebanon  which 
was,  on  the  night  of  the  27th  or  38th  of  December,  1903,  feloniously  brokei^ 
into  by  some  person  or  persons  who  took  therefrom  three  pairs  of  shoes. 
*  Schwaner  promptly  reported  the  Injury  to  his  shop  and  the  loss  of  his  8hoe»^ 
to  J.  A.  Thompson,  chief  of  police,  who,  in  March  following,  ascertained 
from  some  colored  people  found  in  possession  of  a  pair  of  the  stolen  shoes 
that  they  had  bought  them  of  a  negro  known  as  Napoleon  Rollins;  he  then, 
saw  Rollins  and  found  a  pair  of  the  missing  shoes  on  his  feet.  Rollins  ad- 
mitted that  he  had  sold  two  pairs  of  shoes  for  appellant,  and  that  he  had  re- 
tained those  on  his  feet,  which  he  claimed  to  have  gotten  from  appellant,  to 
pay  him  for  his  service  in  selling  the  others.  Apparently,  without  sugges- 
tion from  the  officer,  Rollins  made  the  necessary  affidavit,  and  procured  a 
warrant  for  the  immediate  arrest  of  the  appellant,  charging  him  with  the 
crime  of  feloniously  breaking  into  Schwaner's  shop  and  stealing  the  shoes. 

Upon  the  trial  the  three  pairs  of  shoes  found  by  the  officers  were  produced 
in  court)  and  fully  identified  by  Schwaner  and  Osborne  as  the  same  stolen 
from  the  former's  shop.  Rollins  was  also  introduced  by  the  Commonwealth, 
and  testified  that  in  December.  1902,  he  and  the  appellant  were  in  the  em- 
ploy of  the  L.  &  N.  R.  R.  Co.,  at  Lebanon,  and  boarded  with  George  Miles 
near  the  section  house ;  that  he  and  appellant  went  to  bed  together  at  the 
house  of  Miles,  and  soon  thereafter  some  one  called  appellant,  who  got  up 
and  went  down  stairs,  and  after  remaining  a  short  time,  returned  to  the 
room  where  they  slept  and  again  went  to- bed;  that  appellant  got  the  shoea 
down  stairs,  but  there  was  no  light  in  the  room  where  they  slept  and  Rol- 
lins did  not  see  the  shoes  until  the  next  morning;  that  appellant  afterward 
went  to  Louisville  and  later  wrote  Rollins  from  that  place,  requesting  him 
to  sell  the  shoes,  and  that  two  pairs  of  the  shoes  were  sold  by  Rollins  and 
the  third  pair  retained  for  his  use,  and  to  compensate  him  for  selling  the 
others. 
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The  letter  from  appellant  to  Kollins  requesting  him  to  sell  the  shoes  wai 
introduced  in  evidence  and  proved  by  Kollins  to  be  in  the  handwriting  of 
-appellant.  On  cross-examination  Rollins  further  testified  that  appellant 
upon  his  return  to  the  room  where  they  slept  remained  therein  all  night; 
that  he  remained  down  stairs  about  ten  or  fifteen  minutes  when  called  out, 
•and  that  it  was  three-fourths  of  a  mile  from  their  boarding  house  to 
•Schwaner's  shop. 

Upon  proof  of  the  facts  thus  far  stated  the  Commonwealth  rested  its  case 
-and  counsel  for  appellant  then  asked  for  the  peremptory  instruction  refused 
by  the  court. 

We  think  the  lower  court  properly  refuseti  the  peremptory  instruction  aa 
the  evidence  introduced  by  the  Commonwealth  showed  that  the  shop  of 
Schwaner  had  been  feloniously  broken  into;  that  the  shoes  were  at  the  time 
stolen  therefrom ;  that  the  shoes  found  by  the  oflBcer  were  identified  by 
Schwaner  as  those  stolen  from  his  shop;  that  these  shoes  were  traced  to  the 
iposeession  of  appellant  by  the  testimony  of  Rollins,  and  the  appellant's  . 
•claim  to  be  the  owner  of  them  was  established  by  his  letter  to  Rollins,  in- 
■troduced  in  evidence,  which  was  proved  by  the  latter's  uncontradicted  state- 
jnent  to  be  in  his  handwriting. 

It  is  contended  by  counsel  for  appellant  that  the  force  of  the  Coiumon- 
wealth's  evidence  is  broken  by  the  admission  of  Rollins  that  appellant,  when 
called  from  the  room  in  which  they  were  sleeping,  only  remained  out  about 
ten  or  fifteen  minutes,  and  if  so  that  it  was  physically  impossible  for  him  to 
have  gone  to  Sohwaner's  shop,  three-fourths  of  a  mile  away,  broken  into  it, 
And  returned  within  that  time.  The  argument  is  not  without  weight,  but 
is  by  no  means  conclusive,  in  view  of  the  claim  from  appellant,  furnished  by 
4he  letter,  that  the  shoes  were  his ;  besides.  It  was  not  positively  stated  by 
Jlolllns  that  appellant  on  the  night  he  got  the  shoes  remained  out  of  the 
Jtx>m  only  ten  or  fifteen  minutes;  his  statement  was  that  he  was  out  "about*' 
-that  time,  which  shows  the  uncertainty  of  the  witness'  knowledge  and  reool- 
Jectlon  on  that  point,  and  simply  means  that  api)ellant  might  have  been  less 
4ban  ten  minutes  out  of  the  room,  or  as  much  as  twenty  or  thirty  minutes, 
•or  even  longer.  It  is  not  to  the  witness'  discredit  that  he  was  unable  to  be 
-more  definite  considering  the  fact  that  he  was  in  bed,  without  a  light  in  the 
.room,  and  probably  asleep,  or  in  a  sleepy  condition,  with  nothing  to  call  his 
attention  to  the  passing  of  time.  At  any  rate  it  can  not  be  said  that  the 
.facts  proved  by  the  Commonwealth,  unexplained  and  uncontradicted  as  they 
were  before  the  introduction  of  appellant's  evidence,  furnished  no  proof 
-whatever  of  his  guilt.  Upon  the  contrary  they  made  it  necessary  for  appel- 
lant to  account  for  his  possession  of  the  stolen  goods,  and  to  show  that  such 
possession  was  rightful,  or  at  least  not  inconsistent  with  his  innocence. 

In  testifying  in  his  own  behalf  appellant  admitted  every  material  fact 
testified  to  by  Rollins;  that  he  was  in  possession  of  the  stolen  shoes;  that  he 
^SOt  them  at  the  time  Rollins  said  he  left  their  bed  room,  and  that  he  wrote 
the  letter  identified  by  Rollins,  in  which  the  latter  was  requested  to  sell  the 
«hoes  for  him.  He  further  testified,  however,  that  he  bought  the  shoes  of 
•a  negro,  Logan  Penick,  who  claimed  to  have  purchased  them  from  another 
negro,  Jim  Booker,  a  shoemaker,  who  was  selling  some  of  his  effects.  Miles 
and  wife,  with  whom  apiiellant  and  Rollins  boarded,  corroborated  appellant 
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as  to  the  purchase  of  the  shoes  from  Penick,  and  testified  that  appellant 
borrowed  of  Miles  $1.50  with  which  to  pay  Penick  for  them.  Appellant, 
however,  testified  that  he  got  the  shoes  of  Penick  at  night,  on  Saturday,  the 
18th,  or  Sunday,  the  19th  of  December,  1902,  which  date  he  claimed  to  have 
been  enabled  to  fix  because  it  was  just  after  the  railroad  pay  train  was  at 
Lebanon.  He  was  also  corroborated  by  Miles  and  wife  as  to  this  date.  Rol- 
lins was  unable  to  give  the  date  of  appellant's  leaving  their  sleeping  room, 
but  said  it  was  the  last  of  December.  Schwaner  said  his  shop  was  broken 
into  and  the  shoes  stolen  on  the  night  of  Saturday,  the  97th,  or  Sunday,  the 
88th  of  December,  1903,  becau.se  he  knew  it  was  Saturday  or  Sunday  follow- 
ing Christmas,  and  Thompson,  chief  of  xwlice,  was  positive  in  his  reoolleo- 
tion  that  he  received  information  of  the  crime  on  Monday,  December  29, 1002. 

The  jailer  of  Marion  county,  in  rebuttal  for  the  Commonwealth,  testified 
from  the  jail  register,  which  was  likewise  introduced  in  evidence,  that  Lo- 
gan Penick  was  committed  to  his  custody  under  charge  of  housebreaking, 
on  December  22,  1902,  and  that  he  remained  in  jail  until  sent  a  few  days 
later  to  the  penitentiary  for  a  term  of  five  years.  The  purpose  of  this  evi- 
dence was  to  contradict  appellant  as  to  getting  the  shoes  of  Penick,  for  if 
the  jury  accepted  the  statements  of  Scwhaner  and  Thompson  as  to  the  date 
of  the  breaking  into  the  shoe  shop  and  the  stealing  of  the  shoes,  it  would 
follow  that  appellant  could  not  have  gotten  the  shoes  of  Penick,  who  was 
then  in  jail. 

We  have  gone  at  length  into  a  consideration  of  the  evidence,  to  show  that 
at  no  stage  of  the  trial  would  a  peremptory  instruction  have  been  proiier. 
Upon  the  contrary,  it  is  manifest  that  the  facts  were  properly  submitted  to- 
the  jury  under  instructions  that  correctly  presented  the  law  of  the  case,  and 
while  the  evidence  was  conflicting,  it  can  not  be  said  that  it  furnished  no 
proof  whatever  of  the  appellant's  guilt.  Under  such  circumstances  it  is  not 
the  province  of  this  court  to  interfere  with  the  verdict  of  the  jury. 

We  have  also  considered  the  further  contention  made  by  counsel  for  appel- 
lant, that  the  witness,  Rollins,  should  be  treated  as  an  aocomplioe  of  appel- 
lant if  the  latter  is  to  be  deemed  guilty ;  and  if  so,  that  the  lower  court  erred 
in  failing  to  instruct  the  jury  that  they  could  not  convict  on  the  testimony 
of  an  accomplice  without  other  evidence  to  connect  the  accused  with  the 
oommlssion  of  the  crime  charged.  We  are  unable  to  find  any  evidence  in 
the  record  upon  which  to  base  such  an  instruction.  While  it  may  be  said 
that  in  receiving  and  selling  the  shoes  at  the  request  of  appellant  the  oir- 
oumstances  ought  to  have  apprised  Rollins  that  appellant  had  not  come  by 
them  honestly,  we  do  not  think  it  appears  from  the  evidence  that  he  in  fact 
knew  of  the  shoes  having  been  stolen.  Upon  the  contrary  the  appellant  him- 
self exonerates  him  from  any  wrongdoing  in  the  entire  transaction,  for 
neither  in  his  testimony  upon  the  trial,  nor  in  the  letter  which  he  wrote  him 
in  regard  to  the  shoes,  does  he  intimate  that  Rollins  has  any  interest  in  the 
shoes,  any  connection  with  their  theft,  or  any  knowledge  that  they  had  been. 
Stolen. 

Judgment  aflSrmed. 
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LAWRENCE.  Ac.  v.  COMMONWEALTH. 

(Filed  September  38,  1908— Not  to  be  reported.) 

Bail  bonds — Forfeiture — Pleading— The  endorsement  of  the  magistrate  is 
sufficient  evidence  of  the  forfeiture  of  the  bond.  (Criminal  Code,  section 
58. )  It  w^as  not  necessary  to  enter  the  forfeiture  on  the  date  fixed  in  the 
bond  for  appearance,  if  the  accused  then  failed  to  appear.  An  entry  at  a 
subsequent  date  is  good.  Although  the  accused  may  have  appeared  on  the 
day  named  in  the  bond,  yet  if  he  failed  to  deliver  himself  into  custody  uxwn 
the  order  of  the  court,  on  the  following  day,  it  was  a  breach  of  the  under- 
takings of  the  bond.  No  pleading  is  required  of  the  Commonwealth  in  pro< 
ceedings  upon  forfeited  bail  bonds. 

Campbell'&  Campbell  for  appellants.  • 

Clifton  J.  Pratt  and  M.  R.  Tcdil  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  another  executed  a  joint  bond  for  their  appearance  before 
the  examining  court,  under  a  felony  charge.  The  bond  was  forfeited  as  to 
appellant  for  his  nonappearance.  The  surety  claims  that  the  bond  was 
void.  XTnder  the  Criminal  Code  (section  94,  subsection  8)  no  pleading  is  re- 
quired of  the  Commonwealth  in  proceedings  upon  forfeited  ball  bonds.  The 
record  showing  nothing  to  the  contrary,  we  feel  warranted  in  assuming  that 
the  charge  was  joint.  In  that  event  the  bail  bond  may  be  joint  or  may  be 
several. 

The  bond  undertook  that  the  accused  would  make  their  personal  appear- 
ance in  the  examining  court  on  December  29,  1902,  "and  will  at  all  times 
render  themselves  amenable  to  the  orders  and  process  of  said  court,  in  the 
prosecution  of  said  charge,  and  if  convicted,  will  render  themselves  in  exe- 
cution thereof,"  etc.  The  bond  was  endorsed  by  the  judge  forfeited  on  De- 
cember 80.  Under  section  59,  Criminal  Code,  the  endorsement  of  the  magis- 
trate is  made  **sufi9cient  evidence  of  the  forfeiture  of  the  bond."  Although 
the  accused  may  have  appeared  on  the  29th  of  December,  yet  if  he  failed  to 
deliver  himself  into  custody  upon  the  order  of  the  court  on  the  following 
day  it  was  a  breach  of  the  undertakings  of  the  bond.  Nor  was  the  magis- 
trate required  to  enter  the  forfeiture  on  the  29th  if  the  accused  then  failed  to 
appear.  An  entry  at  a  subsequent  date  Is  equally  good.  There  is  no  reason 
shown  why  the  forfeiture  should  not  be  enforced. 

Judgment  affirmed,  with  damages. 


MEREDITH  &  DUVALL  v.  COMMONWEALTH. 

(Filed  September  23,  19aV-Not  to  be  reported. ) 

Appeals— Bill  of  exceptions— !^rom  an  order  of  the  county  court  granting 
a  license  to  sell  liquors  as  distillers,  in  quantities  of  not  less  than  a  quart, 
an  apxieal  to  the  circuit  court  must  be  taken  on  a  bill  of  exceptions.  The 
oircuit  court  can  not  hear  the  case  de  novo. 

Wortham  &  Clark  for  appellants. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 
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Appeal  from  Edmonson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

The  appellants,  as  distillers,  on  a  contest  before  the  county  court,  obtained 
a  license  to  seil  liquors  as  distillers,  in  quantities  of  not  less  than  a  quart. 
The  county  attorney  appealed  from  the  order  of  the  county  court  granting 
the  license,  but  did  not  take  the  appeal  on  a  bill  of  exceptions.  The  appel- 
lants moved  to  dismiss  the  appeal  in  the  circuit  for  that  reason.  The  court 
overruled  the  motion  and  heard  the  case  de  novo  and  overruled  the  action  6f 
the  county  court,  and  directed  that  the  order  granting  the  license  be  re- 
scinded and  the  appellants  have  appealed  from  that  order. 

There  are  several  questions  raised  on  this  appeal,  but  it  is  only  neoessaiy 
to  notice  the  one  referred  to,  and  that  is  the  failure  to  file  the  bill  of  excep- 
tions in  the  circuit  court.  This  question  was  settled  by  this  court  on  June 
6  of  this  year  in  the  case  of  Hensley  v.  Metcalfe  County  Court,  in  an  opinion 
rendered  by  Judge  Hobson  (26  Ky.  Law  Rep.,  204). 

The  court  in  discussing  sections  4211  and  4312  of  the  Kentucky  Statutes 
used  this  language:  "In  Thomspo'n  v.  Koch,  08  Ky.,  400,  It  was  held,  where 
an  appeal  is  taken  to  the  circuit  court  from  the  license  board  under  section 
8U83,  the  circuit  court  must  hear  the  case  not  de  novo,  but  on  a  bill  of  excep- 
tions, as  the  board  had  a  wide  discretion,  and  if  the  case  is  heard  de  novo 
In  the  circuit  court  the  municipality  will  be  deprived  of  the  judgment  of 
the  oflQcial  selected  by  law  to  pass  upon  such  questions,  as  in  that  event  a 
different  state  of  facts  might  be  shown  In  the  circuit  court  from  what  was 
shown  on  the  original  hearing.  The  same  rule  must  be  followed  in  appeals 
under  section  4211,  and  is  indicated  by  the  use  of  the  word  *  reversed'  in  that 
section,  which  shows  that  the  legislature  contemplated  that  the  circuit  court 
should  not  grant  or  refuse  the  license,  but  simply  affirm  or  reverse  the  judg- 
ment of  the  county  court,  and  the  circuit  court  could  not  properly  pass  upon 
the  propriety  of  the  county  court's  judgment  unless  It  heard  the  case  on  the 
same  evidence. ' ' 

This  case  concludes  the  case  at  bar,  and  it  is,  therefore,  reversed  for  further 
proceedings  consistent  herewith. 


ZIMMERMAN.  &c.  v.  McMASTERS,  &c. 
(Fileti  September  24,  1908^Not  to  be  reported. ) 

1.  Fraud — It  appearing  from  the  evidence  that  the  alleged  mortgage  lien 
of  appellants  upon  the  property  in  controversy  was  a  part  of  a  fraudulent 
scheme  to  cover  up  the  property,  and  thereby  defraud  the  creditors  of  one  of 
them,  such  mortgage  will  not  be  sustained  as  against  the  title  of  a  purchaser 
of  the  property  at  execution  sale. 

2.  Same— Accounting  of  rents  and  profits— The  purchaser  at  execution  «le 
will  not  be  required  to  account  to  the  execution  defendants  for  rents  and 
profits,  the  mortgage  being  held  invalid,  and  he  having,  therefore,  acquired 
title  under  his  purchase  after  the  expiration  of  the  redemption  period. 

D.  G.  Park  for  appellants. 

Bobbins  &  Thomas  for  appellees. 

Appeal  from  Graves  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  a  contest  between  the  appellant,  A.  Zimmerman,  who 
-claims  a  lien  on  a  tract  of  about  ninety  acres  of  land  situated  in  Qraves 
county,  Kentucky,  and  the  appellee,  L.  A.  McMasters,  who  claims  to  own  it 
by  purchase  at  judicial  sale.     The  facts  are  these : 

Mrs.  H.  Z.  Walker,  who  had  been  empowered  to  trade  as  a  ferae  sole, 
owned  the  land  in  question.  In  an  action  against  her  by  one  of  her  cred- 
itors, Bd.  W.  Avey,  a  judgment  was  awarded  him  for  $191.40,  in  the  Graves 
Circuit  Court.  On  the  18th  day  of  December,  1896,  an  execution  was  issued 
on  this  judgment,  which,  coming  to  the  hands  of  the  sheriff,  was  levied  upon 
the  land,  and  on  the  flrst  day  of  the  January  term,  1896,  it  was  sold  at  pub- 
lic sale  by  the  sheriff,  and  purchased  by  L.  A.  McMasters. 

The  judgment  debtor  having  failed  to  redeem  the  property  within  the  time 
prescribed  by  law,  a  deed  was  made  to  the  purchaser,  and  he  was  placed  in 
possession  by  the  sheriff.  After  appellee  McMasters  was  thus  placed  in  pos- 
session of  the  property  in  controversy,  the  appellant,  Mrs.  A.  Zimmerman, 
who  is  the  mother  of  the  judgment  debtor,  H.  Z.  Walker,  instituted  this 
action  in  the  Graves  Circuit  Court  against  H.  Z.  Walker  and  her  husband, 
C.  N.  Walker,  and  the  appellant,  L.  A.  McMasters,  setting  up  the  fact  that 
•on  the  2Sd  day  of  July,  1805,  H.  Z.  Walker  and  C.  ]N.  Walker,  her  husband, 
had  executed  and  delivered  to  Ben  L.  Halle  their  three  several  promissory 
cotes,  aggregating  the  sum  of  1700,  bearing  10  per  cent,  interest,  and  to 
secure  the  payment  of  which  the  makers  executed,  acknowledged  and  deliv- 
ered a  mortgage  on  the  land  in  controversy.  These  notes,  she  alleged,  had 
been  for  value  transferred  and  assigned  to  her  by  Ben.  L.  Halle,  and  that 
«he  was  the  owner,  and  entitled  to  their  proceeds;  that  the  notes  were  due, 
owing  and  unpaid,  and  she  prayed  for  a  judgment  for  her  debt,  and  the  en- 
forcement of  her  lien. 

It  is  alleged  in  the  petition  that  L.  A.  McMasters  had  purchased  the  land 
subject  to  the  mortgage  of  appellant,  and  that  he  was  in  possession,  with  full 
notice  of  her  lien. 

Appellee,  L.  A.  McMasters,  answered,  pleading  his  purchase  at  judicial 
«ale,  in  the  case  of  Avey  v.  H.  Z.  Walker,  and  that  there  was  no  considera- 
tion for  the  execution  or  delivery  of  the  notes  and  mortgage  by  Walker  and 
"Wife  to  Ben  L.  Haile;  that  this  was  a  mere  fraudulent  scheme  to  cover  up  the 
iproperty  of  H.  Z.  Walker  from  her  creditors;  that  the  notes  were  transferred 
by  Haile  to  appellant,  who  was  the  mother  of  H.  Z.  Walker,  in  pursuance  of 
this  fraudulent  scheme,  and  that  she  had  been  holding  them  to  cover  up  the 
property,  for  the  protection  and  benefit  of  her  daughter,  and  praying  that 
the  notes  and  mortgage  be  cancelled;  that  his  title  to  the  land  be  quieted, 
and  also,  if  it  should  turn  out  upon  investigation  that  appellant's  lien 
was  valid,  that  he  be  adjudged  a  lien  upon  the  land  bid  in  by  him  for  the 
amoant  of  his  debt,  with  interest. 

H.  Z.  Walker  answered,  setting  up  a  counterclaim  against  L.  A.  McMas- 
ters, stating  that  he  had  only  a  lien  upon  her  land,  it  having  been  incum- 
bered when  he  purchased  it  at  judicial  sale ;  that  he  had  wrongfully  taken 
possession  of  the  property,  and  the  use  and  occupancy  of  it  had  more  than 
paid  his  debt. 
The  conclusion  we  have  reached  as  to  the  validity  of  the  lien  of  Mrs.  Zim- 
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merman  will  make  it  unnecessary  to  further  notice  the  claim  of  Mrs,  Walker 
for  an  accounting  of  the  rents.  The  allegations  of  fraud  and  want  of  con- 
sideration were  placed  in  issue  by  proper  pleading  of  Mrs.  Zimmerman,  and 
this,  in  our  opinion,  constitutes  the  real  question  in  this  case.  The  evidence 
shows  that  C.  N.  Walker  approached  Ben  L.  Haile  for  the  purpose  of  obtain- 
ing his  assistance  to  cover  up  his  wife's  property,  and  in  order  to  accomplish 
this  he  and  his  wife  executed  the  three  notes  and  mortgage  in  question, 
stating  that  they  desired  to  obttiiu  time  in  which  to  iiay  their  debts.  Haile 
says,  and  in  this  he  is  not  contradicted,  that  he  agreed  to  accommodate  the 
Walkers,  and  accepted  from  them  the  three  notes  and  mortgage,  but  he  im- 
mediately indorsed  or  assigned  the  notes  without  recourse,  and  gave  them 
back  to  the  payor,  C.  N.-  Walker;  that  he  did  not  lend  the  Walkers  any 
money,  and  that  they  owed  him  nothing;  that  he  received  nothing  for  the 
assignment  of  the  notes,  and  that  the  whole  transaction  'was  without  con- 
sideration, and  made  for  the  sole  purpose  of  accommodating  the  Walkers  in 
their  scheme  to  defeat  their  creditors. 

Mrs.  Zimmerman,  however,  stated  that  she,  in  good  faith,  loaned  G.  N. 
Walker  the  sum  of  $510,  and  took  his  note  therefor,  to  secure  the  payment  of 
which  he  deposited  with  her  the  three  Hnile  notes  as  collateral  security;  that 
she  had  no  notice  of  the  want  of  consideration  for  the  notes,  or  of  the  fraud- 
ulent innent  of  the  Walkers. 

Upon  the  trial  of  the  case  the  chancellor  dismissed  the  petition  of  Mrs. 
Zimmerman  and  the  counterclaim  of  Mrs.  Walker;  from  which  judgment 
they  have  appealed. 

It  is  true  that  api)ellant  Zimmerman  testifies  that  she  loaned  C.  N.  Walker 
$610,  for  which  he  executed  his  promissory  note,  and  as  this  was  a  transac- 
tion between  mother-in-law  and  son-in-law,  with  no  witnesses  thereto,  it 
can  not  be  controverted  by  direct  and  positive  testimony ;  but  it  is  estab- 
lished that  there  was  no  consideration  for  the  original  transaction  between 
Haile  and  the  Walkers;  that  this  was  an  avowed  scheme  to  defeat  the  cred- 
itors of  H.  Z.  Walker;  that  in  pursuance  of  this  arrangement  Ben  L.  Haile 
immediately  assigned  the  notes  without  recourse,  and  delivered  them  back 
to  the  maker,  C.  N.  Walker;  that  there  was  no  transaction  between  Haile 
and  Mrs.  Zimmerman;  she  took  the  notes  from  her  son-in-law. 

The  possession  of  the  notes  by  the  maker  raised  the  presumption  that  they 
had  been  paid  off  and  discharged,  and  this  fact  was  sufficient  to  pu«  Mrs. 
Zimmerman  upon  inquiry  as  to  why  the  maker  had  possession  of  them.  In 
her  testimony  she  states  that  she  paid  over  the  money  in  cash,  at  her  house. 
Women  do  not  usually  keep  such  large  sums  at  their  homes,  and  the  conten- 
tion that  the  loan  was  thus  made  bears  upon  its  face  strong  evidence  of  fraud. 

Mrs.  Zimmerman's  evidence  shows  that  she  had  no  transaction  with  Haile, 
and  that  the  $510,  which  she  claims  to  have  loaned,  was  not  given  to  him  to 
purchase  the  notes,  but  was  given  to  her  son-in-law  for  the  avowed  purpose 
of  paying  his  debts.  In  her  petition,  however,  she  alleges  that  she  purchased 
the  notes  from  Haile  for  value,  and  that  she  owned  them  and  was  entitled 
to  their  proceeds.  In  her  evidence  she  shows  the  notes  were  deposited  as- 
collateral  security  for  another  debt — ^a  very  different  transaction  from  that 
set  up  in  the  petition.  All  of  this  conduces  to  the  conclusion  that  the  assign* 
ment  of  the  notes  to  Mrs.  Zimmerman  was  a  part  of  the  scheme  of  fraud 
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beRinning  with  the  execution  of  the  notes  to  Haile,  and  of  this  she  had  notice. 

But  without  discussing  the  details  of  this  evidence  further,  it  is  sufScient 
to  say  that  the  chancellor  evidently  reached  the  conclusion  that  the  transact 
tlon  between  Mrs.  Zimmerman  and  her  son-in-law  was  fraudulent  and  void, 
and  that  in  this  conclusion  we  think  the  evidence  warrants  our  concurrence. 

The  claim  for  an  accounting  of  the  rents  and  profits  of  the  land,  set  up  in 
her  counterclaim  by  H.  Z.  Walker,  is  based  upon  the  supposition  that  the  land 
was  encumbered  property  when  levied  on  and  sold  by  the  sheriff,  and  that 
the  purchaser  only  acquired  a  lien  for  his  purchase  money,  without  a  right 
to  the  possession,  but  the  sweeping  away  of  the  li6n  claimed  by  Mrs.  Zim« 
merman  as  fraudulent  and  void  undermines  his  position.  The  land  being 
unencumbered,  the  purchaser  obtained  a  title  to  his  purchase,  which,  not 
being  redeemed  in  the  statutory  time,  warranted  the  deed  of  the  sheriff  and 
the  taking  possession  thereunder. 

Wherefore,  the  judgment  is  aflSrmed. 


DOORES  V.  COMMONWEALTH. 
(Filed  September  94,  1803— Not  to  be  reported.  ) 

1.  Liquor  selling— Admission  of  testimony— A  defendant,  charged  with 
selling  liquor  in  violation  of  the  local  option  law,  was  not  prejudiced  by  the 
refusal  of  the  court  to  allow  a  witness  to  answer  the  question  whether  or 
not  the  defendant  had  been  sent  a  written  order  for  the  liquor  to  his  place 
of  residence,  which  was  outside  of  the  local  option  county,  where  the  defend- 
ant himself  had  made  no  claim  of  having  received  any  order  other  than  a 
yerbal  one  while  he  was  in  the  local  option  county. 

8.  Same— Agency- It  appearing  from  the  testimony  that  the  sale  of  the  liquor 
was  solicited  by  another  on  behalf  of  and  in  the  presence  of  defendant,  the 
a^eDt  having  no  interest  in  the  sale,  it  was  proper  for  the  court  to  submit  ta 
the  jury  the  question  as  to  whether  the  defendant  acted  by  himself  or  through. 
his  authorized  agent. 

S.  M.  Payton  for  appellant. 

C.  J.  Pratt  and  M.  B.  Todd  for  appellees. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  local  option  law  prevails  in  Hart  county.  The  appellant  is  a  whole^ 
sale  liquor  dealer  at  Bowling  Green,  Warren  county,  Kentucky,  and  wbile- 
appellant  was  in  Munfordsville,  Hart  county,  the  arrangement  or  agreement 
was  made  to  sell  one  Jaggers  a  jug  of  liquor,  to  be  shipped  to  him  by  the 
defendant  through  one  Charles  Jones.  In  the  presence  of  the  appellant 
Jones  asked  Jaggers  if  he  did  not  want  a  jug  of  liquor,  telling  him  if  he- 
did  that  it  could  be  shipped  with  other  liquors,  and  thus  save  the  expense  to 
him  and  others  who  were  to  receive  liquor  by  the  same  shipment.  From 
the  testimony  it  appears  that  Jaggers  wanted  more  exi)en8ive  liquor  than 
the  others,  and  that  a  tag  was  to  be  placed  upon  the  jug  with  his  name  upon 
It,  Afterwards  the  appellant  shipped  the  liquor  according  to  the  arrange-^ 
ment  to  Jones  for  Jaggers.  Jaggers  received  it  and  subsequently  paid  appeU 
laat  for  it.    It  was  agreed  that  Jaggers  was  to  be  charged  by  appellant  witW 
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the  price  of  the  liquor.  The  .record  fails  to  show  that  Jones  had  any  per- 
sonal interest  in  the  transaction  except  to  save  express  or  freight  charges 
Xipon  the  liquors  which  he  was  to  receive  for  himself. 

The  appellant  seeks  a  reversal  because  it  is  claimed  the  court  erred  in  re- 
jecting competent  testimony,  and  in  giving  an  erroneous  instruction  to  the 
jury. 

While  Jaggers  was  on  the  stand  the  defendant's  attorney  asked  him  the 
following  question:  "You  do  not  know  whether  Charles  Jones  sent  a  writ- 
ten order  to  Bowling  Green?"  The  court  refused  to  allow  witness  to  an- 
swer. If  the  witness  had  answered  the  question  as  counsel  suggested  he 
wanted  it  answered  the  answer  would  not  show  that  such  an  order  was  sent. 
If  the  court  erred  it  was  not  prejudicial.  The  appellant  was  on  the  witness 
stand  and  did  not  claim  that  he  had  received  a  written  order  at  Bowling 
Green  to  ship  the  liquor  to  Jaggers.  He  does  not  claim  that  he  had  any 
order  for  the  liquor  other  than  that  which  he  received  in  Hart  county.  On 
the  contrary,  the  inference  to  be  drawn  from  his  testimony  is  that  he  had  no 
other  order.  The  following  question  and  answer  appear  on  the  cross-exam- 
ination : 

"Q.  How  come  you  to  charge  upon  your  books  the  price  of  that  whisky 
against  Tom  Jaggers.'' 

*^A.  Why,  Mr.  Jones  told  me  to  send  a  gallon  and  charge  it  to  Jagger&*' 

In  insfcruction  No.  2  the  court  submitted  to  the  jury  the  question  as  to 
whether  appellant,  "by  himself  or  by  his  authorized  agent,  agreed  in  Hart 
<county  to  ship  the  liquors  to  T.  J.  Jaggers."  It  is  urged  that  there  was  no 
evidence  upon  which  to  base  the  instruction  upon  the  question  as  to  whether 
defendant  sold  by  an  agent,  etc.  We  think  that  there  was  an  abundance  of 
^evidence  upon  this  question.  As  we  have  stated,  Jones  was  not  shown  to 
have  had  any  personal  interest  in  the  sale ;  that  it  was  shipped  to  him  to  be 
-delivered  to  Jaggers.  Jones  solicited  the  order  In  the  presenoe  of  the  appel- 
lant for-  him.  The  jury  was  bound  to  reach  the  conclusion  that  Jones  -wa 
•acting  for  the  appellant. 

The  judgment  Is  affirmed. 


RIORDAN  V.  COMMONWEALTH. 

(Filed  September  24,  1903— Not  to  be  reported. ) 

This  court  will  -not  consider  an  error  done  to  the  rights  of  a  defendant 
xluring  the  progress  of  the  trial,  which  was  not  excepted  to,  but  appeared 
for  the  first  time  in  the  motion  for  a  new  trial.  (Criminal  Code,  sections 
S80-1. ) 

John  G.  Craddock  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

m 

The  appellant  was  indicted  by  the  grand  jury  of  Hart  county,  charged 
with  the  offense  of  selling,  by  retail,  spirituous  liquor  In  Hart  county,  with- 
^yut  a  license,  in  violation  of  the  local  option   law  in  force  in  the  ooanty. 
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Upon  the  trial  of  the  oase  he  was  found  guilty,  and  his  punishment  fixed  by 
a  fine  of  160  and  imprisonment  for  ten  days  in  the  county  jail.  Judgment 
having  been  entered  in  pursuance  of  this  verdict,  and  appellant's  motion  for 
a  new  trial  having  been  overruled,  the  case  Is  here  on  appeal. 

The  only  error  complained  of  is  that  the  judge,  upon  the  trial  of  the  case, 
instructed  the  jury  orally.  No  exception  was  taken  by  appellant  to  the 
action  of  the  court  in  orally  instructing  the  juiy,  and  this  error  appears  for 
the  first  time  In  the  motion  for  a  new  trial. 

In  construing  sections  280  and  281  of  the  Criminal  Code  this  court  haa 
frequently  decided  that  it  would  not  consider  an  error  done  to  the  rights  of 
a  defendant  during  the  progress  of  the  trial,  which  was  not  excepted  to,  but 
appeared  for  the  first  time  In  the  motion  for  a  new  trial.  (Fuqua  v.  Com- 
monwealth, 24  Ky.  Law  Bep. ,  2204,  and  the  cases  therein  collated. ) 

As  the  error  complained  of  in  this  case  was  not  excepted  to  at  the  time  It. 
was  made,  and  appears  for  the  first  time  on  motion  for  a  new  trial,  it  can 
not  be  considered  under  the  rule  as  stated. 

Wherefore,  the  judgment  is  affirmed. 


FRAZIER  V.  COMMONWEALTH. 

(Filed  September  24,  1003— Not  to  be  reported.  ) 

One  charged  with  crime  can  not  be  convicted  alone  upon  the  testimony- 
of  an  accomplice.     (Criminal  Code,  section  241.) 

E.  L.  England  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Harrell  Frazler,  was  jointly  indicted  with  Richard  Ferrel^ 
by  the  grand  jury  of  Marion  county,  Kentucky,  charged  with  the  offense  of 
breaking  into  an  outhouse  belonging  to  L.  A.  Spaulding.  and  used  in  con- 
section  with  his  dwelling  house  In  Marion  county,  with  the  fraudulent  In- 
tention to  steal,  and  stealing,  therefrom  a  lot  of  chickens,  being  property  of 
Talue. 

When  the  case  was  called  for  trial  appellant  demanded,  and  was  awarded^ 
a  separate  trial.  The  jury  found  him  guilty,  as  charged,  and  fixed  his  pun- 
ishment at  confinement  in  the  penitentiary  for  two  years.  Of  this  he  is  now 
complaining. 

On  the  trial  the  evidence  showed  clearly  that  the  chicken  house  of  L.  A. 
Spaulding  was  broken  into,  and  many  chickens  stolen  therefrum,  but  the 
only  testimony  which  at  all  tended  to  connect  appellant  with  the  crime  of 
"Which  he  stood  charged  was  the  following  statement  made  by  Richard  Fer- 
rel.  as  testified  to  by  several  'witnesses:  "At  Mattie  Bowling's,  on  the 
Wednesday  night  the  chickens  were  said  to  have  been  stolen,  Richard  Ferret 
aaid :  *Me  and  Flunkey  (meaning  Hassell  Frazler)  are  going  out  to  get  some 
'light  steppers'  (meaning  chickens),  and  when  they  came  back  Richard 
was  laughing,  and  some  one  asked  him  what  he  was  laughiug  about,  and  he 
said :  *We  went  to  one  house  and  there  was  only  one  setting  hen  there,  and. 
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we  went  to  another  house  and  an  old  rooster  went  coo,  coo,  and  Flunkey 
started  to  run.    I  told  him  Mr.  Spaulding  had  no  gun  to  hurt  him. '  " 

The  bill  of  exceptions  does  not  show  that  appellant  was  present  when  Fer- 
rel  made  the  foregoing  statement  concerning  his  connection  with  the  break- 
ing of  L.  A.  Spaudling's  chicken  house,  and,  therefore,  it  was  merely  hear- 
say, and  incompetent.  But  even  if  Richard  Ferrel  had  gone  on  the  stand, 
and  under  oath  made  this  stotement  concerning  appellant,  which  the 
witnesses  say  he  made  to  them,  he  could  not  have  been  convicted  alone 
upon  this  testimony.  Richard  Ferrel  was  appellant's  accomplice,  and  one 
charged  with  6rime  can  not  be  convicted  alone  upon  the  testimony  of  an 
accomplice.  Section  241  of  the  Criminal  Code  provides:  "A  conviction  can 
not  be  had  upon  the  testimony  of  an  accomplice,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defendant  with  the  commission  of  the 
offense ;  and  the  corroboration  is  not  sufficient  if  it  merely  show  that  the 
offense  was  committed  and  the  circumstances  thereof." 

There  was  no  evidence  upon  the  trial  of  this  case  tending  to  corroborate 
the  statement  said  to  have  been  made  by  Richard  Ferrel,  and  the  court 
should  have  sustained  appellant's  motion  for  a  peremptory  instruction  to 
the  jury  to  find  him  ''not  guilty."  This  conclusion  renders  it  unnecessary 
that  we  should  discuss  the  question  as  to  whether  or  not  the  trial  court  erred 
in  refusing  the  instructions  offered  by  appellant  at  the  close  of  the  testi- 
mony, and  after  his  motion  for  a  peremptory  instruction  had  been  overruled. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


SLUSHER  v.  FIRST  NATIONAL  BANK  OF  LONDON. 

(Filed  September  34,  1903— Not  to  be  reported.  ) 

Title  to  real  estate— The  title  to  real  estate  having  been  taken  to  two  parties 
jointly,  and  it  appearing  from  the  testimony  that  each  claimed  an  interest 
in  it,  the  claim  of  one  of  them,  that  he  was  entitled  to  the  whole  of  it  under 
a  parol  agreement  with  the  other,  must  fall  before  the  lien  of  a  third  party, 
to  whom  it  had  been  mortgageil  by  the  other  to  secure  a  debt,  and  the  one- 
half  interest  of  that  one  is  subject  to  the  mortKage. 

N.  J.  Weller  for  appellant. 

D.  B.  Logan  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  2d  day  of  December,  18tJ8,  J.  F.  SUisher  executed  his  two  promissory 
notes  t<i  R.  C.  Ford  for  $1,500  each,  due  ivspectively  in  four  and  six  months, 
with  interest  from  date,  the.t;]Mi.yinent  of  which  was  secured  by  a  mortgage 
upon  several  tracts  of  land  situated  in  Bell  and  Leslie  counties.  These  notes 
were  assigned  for  value  to  api^ellee,  the  First  National  Bank  of  London. 
Not  being  imid  at  maturity,  the  bank  instituted  this  suit  on  the  15th  day  of 
April,  1899,  against  both  Ford  and  Slusher  and  asked  an  enforcement  of 
their  mortgage  lien  and  a  sale  of  the  various  tracts  of  land  made  to  secure 
their  payment.  The  appellant,  R.  C.  Slusher,  upon  his  own  petition,  was 
made  a  party  to  this  proceeding  and  filed  his  answer,  which  he  made  a  cross 
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petition  against  the  defendant,  J.  F.  Sluslier,  in  which  he  alleged  that  on 
the  17th  day  of  March,  189(),  Elizabeth  Hutohings  and  James  B.  Hutchings, 
her  husband,  had  sold  and  conveyed  a  tract  of  about  300  acres  of  land  located 
on  Red  Bird  creek,  in  Bell  coxinty,  to  the  defendant,  J.  F.  Slusher,  and 
himself  jointly,  in  consideration  of  5500,  which  was  paid  by  J.  F.  Slusher; 
that  at  the  date  of  this  purchase  he  had  a  contemporaneous  x)arol  agreement 
with  J.  P.  Slusher,  that  when  he  had  been  paid  back  the  $500  advanced  by 
him  the  entire  tract  of  land  should  belong  to  appellant;  that  this  tract  was 
included  In  the  mortgage  made  by  J.  F.  Slusher  to  R.  C.  Ford;  that  long 
prior  to  this  transfer  he  had  paid  back  to  J.  F.  Slusher  the  whole  of  the  1600, 
and  that  he  was  under  the  agreement  entitled  to  a  deed  for  J.  F.  Slusher's 
interest  and  asked  that  the  court  might  so  adjudge.  The  averments  of  the 
answer  and  cross  petition  of  Robert  Slusher  were  controverted  by  reply  of 
the  First  National  Bank,  and  it  further  alleged  that  when  their  assignor, 
R.  C.  Ford,  loaned  the  money  for  which  the  notes  were  executed  to  J.  F. 
Slusher  and  took  the  mortgage  to  secure  their  paynjent  that  he  had  no  notice 
of  the  alleged  parol  agreement,  or  that  appellant  claimed  any  interest  on 
the  land.  The  evidence  upon  the  issues  of  fact  raised  by  the  pleadings  is 
conflicting. 

The  testimony  of  the  appellant  supports  the  averments  of  his  petition,  but 
he  also  took  the  depositions  of  Harry  Todd  and  George  M.  Knuckles.  Todd 
testifies  that  in  1896  he  cut  most  of  the  timber  upon  this  tract  of  land  under 
a  contract  with  appellant,  who  lived  in  the  neighborhood :  that  J.  F.  Slusher 
at  that  time  lived  in  the  city  of  Middle8lx)rough,  and  that  he  saw  him  with 
re^^ard  to  this  timber,  and  he  claimed  an  interest  therein,  and  was  present 
when  it  was  counted  and  collected  the  money.  George  M.  Knuckles,  a  wit- 
ness for  appellant,  also  testified  that  he  was  a  cousin  of  both  Robert  and  J. 
F.  Slusher;  that  he  knew  the  land  at  the  timet  it  was  purchased  from  Hutch- 
ings in  1890;  and  that  he  understood  both  from  Robert  and  J.  F.  Slusher; 
that  J.  F.  Slusher  p*ild  the  whole  of  the  purchase  money,  which  was  to  be 
returned  to  him  from  the  proceeds  of  the  land ;  and  that  the  profits  of  the 
investment  were  to  be  equally  divided  between  J.  F.  and  Robert  Slusher 
The  trial  court  adjudged  appellant  to  be  the  owner  of  one-half  interest  in 
this  tract  of  land,  and  that  the  other  half  belonged  to  J.  F.  Slusher,  and 
that  appellee  was  entitled  to  subject  J.  F.  Slusher's  one-half  interest  to  the 
payment  of  their  debt. 

Whilst  there  is  testimony  in  the  record  conducing  to  show  that  J.  F. 
Slusher  had  been  paid  the  $500  advanced  by  him  from  the  proceeds  of  timber 
sold,  we  are  of  the  opinion  that  the  decided  preponderance  of  the  testimony, 
when  coupled  with  the  fact  that  the  title  to  the  land  was  t^iken  to  the  parties 
jointly,  support  the  judgment  of  the  chancellor. 

For  reasons  indicated  the  judgment  is  affirmed. 


BARCLAY  V.  COMMONWEALTH. 

(Filed  September  34,  1903.) 

1 .  Mock  marriages— Accessories  before  the  fact— Sufficiency  of  indictment 
—Appellant  was  indicted  for  procuring  a  mock  mturiage  between  him  and 
C.     Section  1128,  Kentucky  Statutes,  provides:    "In  all  felonies  accessories 
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before  the  fact  shall  be  liable  to  the  same  punishment  as  principals,  and 
may  be  prosecuted  jointly  with  principals  or  severally,  though  the  principals, 
be  not  taken  or  tried  unless  otherwise  provided  in  this  chapter.**  The  in- 
dictment is  found  under  section  2110,  Kentucky  Statutes:  "If  any  person 
not  authorized  shall  solemnize  a  marriage  under  pretense  of  having  author- 
ity, *  *  •  he  shall  be  confined  in  the  penitentiary  not  exceeding  three- 
years. "  The  indictment  follows  the  statute.  It  was  not  necessary  to  aver  a 
conspiracy  between  appellant  and  the  person  performing  the  oeremony  to 
seduce  G.  under  a  mock  marriage  according  to  the  common  precedents,  for 
the  statute  has  created  a  new  offense.  Nor  was  it  essential  to  set  out  what 
pretense  of  authority  was  made  by  the  person  who  performed  the  oeremony. 
The  indictment  was  sufficient. 

2.  Evidence— When  wife  competent  witness  against  her  husband— Section 
2097,  Kentucky  Statutes,  declares  a  marriage  void  when  not  solemnized  or 
contracted  in  the  presence  of  an  authorized  person  or  society.  But  section 
2180  provides :  '*No  marriage  solemnized  before  any  person  professing  to 
have  authority  therefor  shall  be  invalid  for  the  want  of  such  authority,  if  it 
is  consummated  with  the  belief  of  the  parties,  or  of  either  of  them,  that  he 
had  authority  and  that  they  have  been  lawfully  married."  The  marriage 
was  consummated  with  the  belief  on  G.  's  part  that  they  had  been  legally 
married.  Though  she  was  appellant's  wife  she  could  testify  against  him,  a» 
the  case  falls  within  the  well-settled  exceptions  to  the  rule  that  a  wife  can. 
not  testify  against  her  husband.     (1  Greenleaf  on  Evidence,  section  848.) 

Samuel  H.  Grossland  for  appellant. 

Glifton  J.  Pratt,  H.  J.  Moorman  and  M.  B.  Todd  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  first  question  made  in  this  case  is  as  to  the  sufficiency  of  the  indict- 
ment. The  charging  part  of  the  indictment  is  in  these  words:  "In  the  said 
county  of  Fulton  on  the  1st  day  of  September,  1902,  and  before  the  finding 
of  this  indictment,  some  man  whose  name  to  this  grand  jury  is  unknown, 
did,  without  authority,  solemnize  a  marriage  between  Charley  Barclay  and 
Adeline  Chandler,  under  pretense  of  having  authority  to  do  so,  and  that 
Charley  Barclay  at  the  time  being  present,  and  well  knowing  that  said  man^ 
whose  name  to  this  grand  jury  is  unknown,  did  not  have  authority  to  sol- 
emnize a  marriage,  did  counsel,  advise,  procure,  persuade,  command,  oause^ 
hire,  aid  and  abet  the  said  man,  whose  name  to  this  grand  juiy  is  unknown, 
and  who  was  not  authorized  to  do  so,  to  solemnize  a  marriage  between  him, 
the  said  Charley  Barclay  and  Adeline  Chandler,  under  pretense  of  having 
authority,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky.'* 

The  indictment  is  found  under  section  2110.  Kentucky  Statutes:  **If  any 
person  not  authorized  shall  solemnize  a  marriage  under  pretense  of  havin^^ 
authority,  ♦  *  *  he  shall  be  confined  in  the  penitentiary  not  exceeding 
three  years." 

Section  1128,  Kentucky  Statutes,  also  provides:  *'In  all  felonies  accessories 
before  the  fact  shall  be  liable  to  the  same  punishment  as  principals  and  may 
be  prosecuted  jointly  with  principals  or  severally,  though  the  principals  be 
not  token  or  tried  unless  otherwise  provided  in  this  chapter." 

The  indictment  follows  the  statute.  Ordinarily  an  indictment  for  a  statu- 
tory offense  is   sufficient  if  it  follows  the  statute.     It  was  not  necessary  to- 
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state  In  the  iDdlotment  a  oonspiraoy  between  Barclay  and  the  person  per- 
forming the  ceremony  to  seduce  the  woman  under  a  mock  marriage  accord- 
ing to  the  common  law  precedents,  for  the  statute  has  created  a  new  offense. 
Nor  was  it  essential  to  set  out  what  pretense  of  authority  was  made  by  the 
person  who  performed  the  ceremony.  To  require  this  would  be  to  add  to  the 
words  of  the  statute  and  to  make  a  conviction  Impossible  in  many  cases  pro- 
vided for  by  the  statute.  We,  therefore,  conclude  that  the  indictment  was 
sufScient. 

Tlie  court  allowed  Adeline  Chandler  to  testify  against  appellant  on  the 
trial,  and  of  this  he  complains  aldo.  Section  2097,  Kentucky  Statutes,  de- 
clares a  marriage  void  when  not  solemnized  or  contracted  in  the  presence  of 
an  authorized  i)er8on  or  society.  But  section  2108  provides :  "No  marriage 
solemnized  before  any  person  professing  to  have  authority  therefor  shall  be 
invalid  for  the  want  of  such  authority,  if  it  is  consummated  with  the  belief 
of  the  parties,  or  either  of  them,  that  he  had  authority  and  that  they  have 
been  lawfully  married." 

It  was  shown  on  the  trial  that  after  the  pretended  marriage  appellant  took 
the  woman  into  the  State  of  Tennessee  and  there  lived  with  her  a  week  as 
his  wife,  she  supposing  that  they  had  been  regularly  married.  It  is  insisted 
for  appellant  that  as  the  marriage  had  been  consummated  with  the  belief 
on  her  part  that  they  had  been  lav^fully  married,  it  was  by  the  terms  of  the; 
statute  not  Invalid  for  want  of  authority  in  the  person  solemnizing  it,  and,, 
that,  therefore,  Adeline  Chandler  was  appellant's  wife,  and  so  could  not. 
testify  against  him.  We  can  not  concur  in  this  conclusion.  The  case  falls, 
within  one  of  the  well-settled  exceptions  to  the  rule  that  a  wife  can  not 
testify  against  her  husband.  In  1  Greenleaf  on  Evidence,  section  848,  it  is 
said:  "To  this  general  rule,  excluding  the  husband  and  wife  as  witnesses,, 
there  are  some  exceptions,  which  are  allowed  from  the  necessity  of  the  case,, 
partly  for  the  protection  of  the  wife  in  her  life  and  liberty,  and  partly  for 
the  sake  of  public  justice.  But  the  necessity  which  calls  for  this  exception, 
for  the  wife's  security  is  described  to  mean  'not  a  general  necessity,  as 
where  no  other  witnesses  can  be  had,  but  a  particular  necessity,  as  where, 
for  instance,  the  wife  would  otherwise  be  exposed,  without  remedy,  to  per- 
sonal injury. '  Thus  a  woman  is  a  competent  witness  against  a  man  in- 
dicted for  forcible  abduction  and  marriage,  if  the  force  were  continuing 
upon  her  until  the  marriage;  of  which  fact  she  is  also  a  competent  witness; 
and  this,  by  the  weight  of  the  authorities,  notwithstanding  her  subsequent 
assent  and  voluntary  cohabitation;  for  otherwise,  the  oifender  would  take 
advantage  of  his  wrong.  ** 

Other  authorities  might  be  cited,  but  the  principle  Is  so  well  settled  that 
we  deem  it  unnecessary.  If  the  rule  were  otherwise  it  would  be  in  the  power 
of  the  defendant,  by  consuuimating  the  marriage  and  thus  adding  another 
wrong  to  the  crime  he  had  already  committed  in  procuring  the  muck  mar- 
riage, to  protect  himself  from  punishment  for  the  crime. 

We  see  no  substantial  error  in  the  admission  of  evidence.  It  was  proper  t» 
allow  Adeline  Chandler  and  Bob  Lee  Chandler  to  testify  as  to  the  place  she 
showed  hiw  as  the  spot  where  the  mock  marriage  took  place,  for  this  was 
done  to  show  that  it  took  place  in  Kentucky,  and  not  in  Tennessee,  as  she 
did  not  know  the  location  of  the  State  line.    The  evidence  of  Dr.  Farriba 

vol.  2&— 30 
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and  others  as  to  the  statements  made  to  them  by  Charley  Barclay  was  com- 
petent, for  the  admissions  of  the  defendant  may  always  be  given  in  evidence, 
and  it  was  a  question  for  the  jury  what  weight  they  would  give  them. 
There  was  nothing  in  the  case  calling  for  an  instruction  under  section  940 
of  the  Criminal  Code,  to  the  effect  that  a  confession  of  the  defendant,  unless 
made  in  open  court,  will  not  warrant  a  conviction,  unless  accompanied  with 
other  proof  that  such  offense  was  committed.  There  was  other  proof  that 
the  offense  was  committed,  and  there  was  no  confession  of  the  defendant 
proven  on  the  trial.  The  statements  proved  to  have  been  made  by  him  were 
simply  admissions  which  were  more  or  lesh  inconsistent  with  his  testimony 
on  the  trial. 

We  do  not  think  that  the  circuit  judge  abused  a  sound  discretion  in  refus- 
ing to  open  the  case  during  the  argument  and  allow  the  newly-discovered 
evidence  to  be  given,  which  only  went  to  impeach  Adeline  Chandler's  testi- 
mony. 

The  testimony  as  to  what  Bill  Clark  said  when  they  went  to  take  his  depo- 
sition should  not  have  been  admitt^^d  as  this  evidence  was  only  competent 
for  the  purpose  of  contradicting  his  testimony,  and  proper  foundation  was 
not  laid  for  the  contradiction  as  he  had  not  been  asked  as  to  these  state- 
ments. But  Bill  Clark  was  shown  to  be  so  sick  at  this  time  that  we  do  not 
think  the  jury  could  have  paid*  any  attention  to  his  saying  under  the  cir- 
cumstances that  he  wouldn't  tell  anything,  and  didn't  know  anything  to 
tell,  adding  that  he  didn't  know  whether  he  would  live  three  days.  He 
looked  like  he  was  liable  to  die  any  time;  and,  besides,  Bill  Clark  was  other- 
wise successfully  impeached. 

While  the  evidence  is  conflicting  we  can  not  reverse  on  facts. 

Judgment  affirmed. 


OWEN  V.  COMMONWEALTH. 

(Filed  September  24,  1903— Not  to  be  reported. ) 

Robl;)ery— Indictment— Averment  of  ownership — In  an  indictment  for  rob- 
bery the  statement  of  the  ownership  is  only  a  part  of  the  description  of  the 
stolen  property;  and  if  it  is  otherwise  identided,  the  failure  to  charge  in  the 
indictment  the  ownership  would  not  be  mat**rial  under  Kentucky  Criminal 
Code.  The  charge  that  the  property  was  stolen  from  the  person  of  A.  was 
just  as  definite  as  a  charge  that  it  was  his  property,  since  proof  of  the  taking 
of  the  property  from  his  person  would  have  been  held  sufficient  proof  of  his 
ownership. 

Campbell  &  Campbell  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Bitts  Owens,  was  indicted  in  the  McCracken  Circuit  Court  for 
the  crime  of  robbery  and  on  the  trial  was  found  guilty  and  bis  punisbmeot 
fixed  at  eight  years  in  the  penitentiary.  The  evidence  heard  on  the  trial  i* 
not  embraced  In  the  bill  of  exceptions.    The  second  count  of  the  indictment 
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m&t  out  that  the  defendant  had  been  previously  Indicted  and  oonvloted  In 
the  McCracken  Circuit  Court  on  the  charge  of  feloniously  breaking  a  store- 
house with  the  intent  to  steal,  and  had  been  sentenced  to  one  year's  con- 
finement in  the  penitentiary.  It  is  urged  that  this  count  of  the  indictment 
was  insufficient,  but  it  is  unnecessary  for  us  to  determine  the  question  for 
the  reason  that  by  the  instructions  to  the  jury  the  trial  court  entirely  elim- 
inated the  former  conviction  from  the  case,  and  there  is  nothing  before  ua 
to  show  that  any  evidence  was  introduced  on  the  subject. 

It  is  also  urged  that  the  other  count  of  the  indictment  setting  out  the 
X)ffense  charged  against  the  defendant  is  insufficient.  It  is  in  these  words: 
*'The  grand  jurors  of  the  county  of  McCracken,  in  the  name  and  by  the  au< 
4ihority  of  the  Commonwealth  of  Kentucky,  accuse  Bitts  Owens  of  the 
offense  of  robbery,  committed  in  manner  and  form  as  follows:  The  said  Bitta 
Owens  in  the  said  county  of  McCracken,  on  the  15t.h  day  of  December,  1903, 
and  before  the  finding  of  this  indictment,  did  feloniously  and  by  force  and 
▼iolence,  and  by  putting  in  fear,  ttike  from  the  person  of  Marsh  Atkinson  one 
pdcketbook  and  one  60  cent  piece,  same  being  property  of  value,  with  the 
fraudulent  intent  to  deprive  said  Atkinson  permanently  of  his  property  and 
of  converting  same  to  the  use  and  benefit  of  the  said  Bitts  Owens. " 

It  is  objected  to  the  indictment  that  it  does  not  show  the  ownership  of  the 
property  alleged  to  have  been  stolen,  and  it  is  insisted  that  the  indictment 
was  for  this  reason  bad  on  demurrer.  The  rule  Is  that  an  indictment  for 
robbery  should  contain  all  of  the  allegations  essential  in  simple  larceny, 
and,  in  addition,  the  matter  that  makes  the  larceny  robbery.  (S  Bishop 
Crim.  Pro.,  section  1001.)  The  rule  is  also  that  as  a  part  of  the  description 
of  the  stolen  property,  and  to  aid  in  its  identification,  the  indictment  must 
aver  its  ownership  or  show  that  the  owner  is  unknown,  if  that  is  a  fact.  (3 
Bishop  Crim.  Pro.,  section  718. )  But  the  statement  of  the  ownership  is  only 
a  part  of  the  description  of  the  stolen  property ;  and  if  it  is  otherwise  iden- 
tified, the  failure  to  charge  in  the  indictment  the  ownership  would  not  be 
material  under  our  Code.  The  rule  as  to  the  certainty  of  the  description 
necessary  is  that  it  must  be  sufficient  to  enable  the  jury  to  decide  whether 
the  thing  proved  to  have  been  stolen  is  that  upon  which  the  indictment  is 
founded,  and  to  enable  the  defendant  to  plead  the  judgment  in  bar  of  a  sub- 
sequent indictment.  (1  Bishop  Crim.  Pro.,  576. )  By  section  122  of  the  Code 
the  indictment  must  contain  a  statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language,  and  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended ;  and  with  such  de- 
li^ree  of  certainty  as  to  enable  the  court  to  pronounce  judgment  on  conviction 
according  to  the  rightjof  the  case.  By  section  128,  if  an  offense  involve  the 
taking  of  proi)erty  and  be  described  in  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  allegation  as  to  the  owner  of  the 
property  is  not  material.  At  common  law  property  stolen  from  a  bailee  or 
agent  might  be  described  in  the  indictment  as  the  property  either  of  the 
bailee  or  the  true  owner;  and  property  stolen,  even  from  a  thief,  might  be 
described  as  the  property  either  of  the  thief  or  of  the  person  from  whom  he 
had  stolen  it.  (3  Bishop  Crim.  Pro.,  section  731;  1  Koberson  Crim.  Law, 
section  412.) 

The  indictment  before  us  charges  that  the  property  stolen  was  taken  from 
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the  person  of  Marsh  Atkinson  by  the  defendant  with  the  fraudulent  intent*- 
to  deprive  said  Atkinson  permanently  of  his  property.  If  it  had  been 
charged  in  addition  that  the  things  taken  were  Atkinson's  property,  nothing^ 
would  have  been  added  to  the  legal  sense  or  to  the  deflniteness  of  the  de- 
scription of  the  stolen  property.  The  charge  that  it  was  stolen  from  the  per- 
son of  Marsh  Atkinson  was  just  as  definite  as  a  charge  that  it  was  his  prop- 
erty, since  proof  of  the  taking  of  the  property  from  his  person  would  have 
been  held  sufficient  proof  of  his  ownership.  To  identify  the  property  as  that 
taken  from  the  person  of  Marsh  Atkinson  is  certainly  as  sufficient  to  apprise 
the  defendant  of  what  is  meant  as  it  would  be  to  identify  it  as  belonging  to 
Atkinson.  By  section  840  of  the  Code  a  judgment  of  conviction  may  be  re- 
versed for  any  error  of  law  appearing  on  the  record  when,  upon  consideration 
of  the  whole  case,  the  court  is  satisfied  that  the  substantial  rights  of  the  de- 
fendant have  been  prejudiced  thereby.  No  substantial  right  of  the  defend < 
ant  was  prejudiced  by  the  form  of  the  indictment.  It  sufficiently  apprised 
him  of  the  offense  with  which  he  was  charged,  and  the  facts  were  stated  with 
enough  certainty  to  enable  the  court  to  enter  judgment  according  to  the- 
right  of  the  case  or  to  make  the  judgment  a  ttar  to  a  subsequent  prosecution 
for  the  same  offense. 
Judgment  affirmed. 

CONTINENTAL  INSURANCE  CO.,  &c.  v.  VALLANDINGHAM  & 

GENTRY. 

(Filed  September  25,  1008.) 

1.  Fire  insurance  jwllcies— Arbitration  clause— These  suits  were  brought 
by  appellees  to  recover  of  appellants,  fire  insurance  companies,  the  amount 
of  damage  to  a  stock  of  general  merchandise  insured  by  appellants.  The 
principal  defense  is  that  the  insured  failed  and  refused  to  submit  the  amount 
of  their  loss  or  damage  to  arbitration,  or  appraisement,  as  required  by  the 
policies.  Appellees  insist  that  the  agreement  to  submit  to  arbitration  la 
void.  An  agreement  to  submit  a  possible  controversy  to  arbitration,  made 
before  the  controversy  has  arisen,  if  it  involves  the  determination  of  the 
right  of  recovery,  both  as  to  law  and  facts,  is  void,  because  it  tends  to  oust 
the  courts  of  their  jurisdiction,  and  8ul)stitute6  a  contract  tribunal  in  the 
stead  of  the  one  provided  by  law  for  the  trial  of  law  suits.  But  an  agree- 
ment to  submit  some  fact  Involved  in  a  controversy  to  arbitrators,  or  to 
some  third  person  as  a  referee,  is  not  an  invalid  provision ;  and  where  the 
agreement  makes  the  award  or  finding  a  condition  precedent  to  a  right  of 
action,  it  is  enforcible,  in  that  the  failure  without  good  excuse  to  submit 
the  question  as  provided  is  a  good  defense  to  a  suit  upon  the  contract. 

2.  Waiver  of  arbitration  clause— The  arbitration  clause  of  the  policy  waa 
inserted  wholly  for  the  protection  of  the  insurer.  The  courts  have  allowed 
and  encouraged  it  as  an  inexpensive  and  not  unjust  check  upon  the  danger 
of  overvaluation  and  fraud  by  dishonest  insured  property  holders  who  have 
sustained  loss  by  fire.  But  the  insurer  will  not  be  permitted  to  misuse  tbla 
clause  oppressively,  or  in  bad  faith.  When  the  insurer  so  mlauses  it  It  will 
be  held  as  a  waiver  by  it  of  that  provision. 

8.  Appraisers— If  a  person  for  whose  benefit  a  claute  In  a  contract  is  in- 
serted would  have  the  advantage  of  it,  he  must  bring  himself  within  ita 
terms,  and  will  not  be  excused  because  the  other  party  has  likewise  failed. 
Unless  the  Insurer  asks  for  the  arbitration  or  appraisal  before  suit  brought^ 
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"^be  failure  to  appmise  is  not  a  defense.  When  the  insurer  demands  the  ap- 
praisal it  must  in  ffood  faith  nominate  a  competent,  disinterested  person  as 
-Appraiser  before  it  can  defend  upon  the  ground  that  the  insured  has  failed 
to  keep  that  part  of  his  contract.  Appellants  did  not  nominate  such  a  per- 
son as  appraiser.  Having  once  waived  the  appraisal  by  its  conduct,  the  in- 
surer can  not  require  that  the  matter  in  dispute  be  again  submitted  to  arbi- 
trators. 

Chas.  Strother,  John  S.  Qaunt,  Frank  G.  Green  and  Bargen  &  Hicks  for 
•appellants. 

Lindsay  &  Botts  and  W.  S.  Pryor  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  afifeoted  an  insurance  for  $6,000  with  appellants,  six  fire  insur- 
ance companies,  upon  a  stock  of  general  merchandise  at  Wheatley,  Ky.  By 
the  reason  of  the  burning  of  an  adjacent  building,  threatening  the  one  con- 
taining the  insured  goods,  appellees  removed  the  goods  into  the  street  and 
to  a  nearby  lot.  In  the  excitement,  hurry  and  reckless  manner  of  handling 
by  the  crowd  the  goods  were  badly  damaged,  by  being  soiled  and  otherwise 
-abused.     These  suits  are  to  recover  the  amount  of  the  damage,  laid  at  $4,000. 

The  principal  defense  is  that  the  insured  failed  and  refused  to  submit  the 
^amount  of  their  loss  or  damage  to  arbitration,  or  appraisement,  as  required 
by  the  policies.  All  the  policies  are  alike  in  this  particular.  Their  form  is 
^hat  is  known  as  the  *'New  York  Standard  Policy."  The  clause  in  ques- 
tion is  as  follows:  *'This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs,  and  the  loss  or 
•damage  shall  be  ascertained  or  estimated  according  to  sach  actual  cash 
value,  with  proper  deduction  for  depreciation,  however  caused,  and  shall  in 
no  event  exceed  what  it  would  then  cost  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality;  said  ascertainment  or  estimate 
shall  be  made  by  the  insured  and  this  company,  or  if  they  differ,  then  by 
^ippraisers  as  hereinafter  provided,  and  the  amount  of  loss  or  damage  having 
been  thus  determined,  the  sum  for  which  this  company  is  liable  pursuant  to 
this  policy  shall  be.payable  sixty  days  after  due  notice,  ascertainment,  esti- 
mate and  satisfactory  proof  of  the  loss  have  been  received  by  this  company 
in  accordance  with  the  terms  of  this  policy.  "*  *  *  In  the  event  of  dis- 
.agreement  as  to  the  amount  of  the  loss  the  same  shall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two  so  chosen  shall  first  select  a 
-Qompetent  and  disinterested  umpire ;  the  appraisers  together  shall  then  esti- 
mate and  appraise  the  loss,  stating  separately  sound  value  and  damage,  and, 
failing  to  agree,  shall  submit  their  differences  to  the  umpire;  and  the  award 
4n  writing  of  any  two  shall  determine  the  amount  of  such  loss;  the  parties 
thereto  shall  pay  the  appraiser  selected  by  them  and  shall  bear  equally  the 
•expenses  of  the  appraisal  and  umpire.  *  *  *  And  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment,  estimate  and  satis- 
factory proof  of  the  loss  herein  required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  appraisal  has  been  required.  *  *  * 
Ho  suit  or  action  on  this  policy  for  the  recovery  of  any  claim  shall  be  sub- 
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tained  in  any  court  of  law  or  equity  until  after  full  compliance  by  the  in^ 
Bured  with  all  the  foregoing  requirements.  *  *  *  This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipulations  and  conditions.*' 

The  fire  occurred  on  the  night  of  November  1.  The  insurance  companies 
were  promptly  notified  of  the  loss,  and  sent  adjusters.  Failing  to  agree- 
upon  the  amount  of  the  loss,  on  December  7,  following,  the  insurers  and  the^ 
insured  entered  into  an  ** agreement  for  submission  to  appraisers,"  the  ma- 
terial part  of  which,  so  far  as  affects  the  question  now  in  hand  is  as  follows: 

"This  agreement,  made  and  entered  into  by  and  between  Vallandingham 
ft  Gentry,  of  Wheatley ,  Ky. ,  of  the  first  part,  and  the  insurance  company  or 
companies  whose  name  or  names  are  signed  hereto  of  the  second  part,  each 
for  itself  and  not  jointly : 

"Witnesseth,  That  G.  G.  Boerner  and  T.  J.  Boyd  shall  appraise  and  ascer- 
tain the  sound  value  of  and  the  loss  upon  the  property  damaged  and  de- 
stroyed by  the  fire  of  November  1,  1900,  as  specified  below:  Provided,  That 
the  said  appraisers  shall  first  select  a  competent  and  disinterested  umpire- 
who  shall  act  with  them  in  matters  of  difference  only.  The  award  of  any 
two  of  them,  made  in  writing,  in  accordance  with  this  agreement,  shall  be* 
binding  upon  both  jiarties  to  this  agreement  as  to  the  amount  of  such  loss. 

"It  is  expressly  understood  that  this  agreement  and  appraisement  is  for 
the  purpose  of  ascertaining  and  fixing  the  amount  of  sound  value  and  losa 
and  damage  only  to  the  property  hereinafter  described,  and  taken  into  oon> 
sideration  every  article  on  schedule  attached  hereto,  whether  totally  or  par- 
tially destroyed,  and  is  to  be  in  settlement  of  the  entire  loss,  and  shall  not 
determine,  waive  or  invalidate  any  other  right  or  rights  of  either  party  to 
this  agreement" 

Boerner  was  selected  by  the  insured,  and  Boyd  by  the  insurers.  Boerner 
was  a  merchant  living  in  a  village  some  few  miles  from  Wheatley.  Boyd 
was  a  merchant  living  at  Oolumbus,  Ohio.  The  arbitrators  spent  mofct  of 
the  day  of  December  7  in  trying  to  agree  upon  an  umpire,  but  failed.  All 
names  then  proposed  by  each  were  rejected  by  the  other.  About  2  or  8  o'clodr 
in  the  afternoon  Boerner  announced  that  they  were  unable  to  agree  on  ai> 
umpire,  and  signed  an  endorsement  to  that  effect  on  the  appraisal  agree- 
ment. Boyd  did  not  sign  it,  but  did  not  then  offer  to  make  further  effort 
toward  an  agreement.  Boyd  and  the  adjuster  for  the  insurance  companies 
left  together.  That  evening,  after  they  had  arrived  at  the  railroad  station, 
some  miles  from  Whentley,  Boyd  wrote  to  Boerner  offering  to  re-open  the 
matter.  Boerner  responded  some  days  later  that  he  had  nothing  more  to  do 
with  it,  and  that  the  Insured  had  openeti  their  store  (which  had  been  kept 
closed  since  the  fire),  and  begun  selling  the  goods,  and  that  it  was,  there- 
fore, iiiip<)s.sible  to  malve  an  appraisal.  I^ater  Boyd  offered  to  Boerner  to  ac- 
cept as  umpire  one  of  the  i)ersnns  whom  Boerner  had  offered  at  the  first  meet- 
ing. Boerner  p<»reniptorily  declined  to  act  further.  The  insurers  wrote,  in 
answer  to  letters  from  the  insured  enclosing  the  proof  of  the  loss  and  item- 
ized stateiiu'ntri  thereof,  insisting  that  Boyd  and  Boerner  should  continue  U> 
act  as  arbitrators,  and  should  complete*  the  appraisal  as  provided  in  the 
agreement  of  December  7.  x^^is  was  refused  by  the  insured.  No  other  spe- 
cific objection  was  made  or  intimated  as  to  the  amount  of  damage  claimed, 
or  touching  any  item  of  it.  The  companies  refused  to  pay,  because  of  th» 
failure  to  have  the  appraisal  made,  and  these  suits  followed. 
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It  is  not  clear  that  appellants  were  entitled  to  an  arbitration  under  their 
contracts  in  this  case.  The  policies  provided  that  the  amount  of  loss  or 
damage  was  to  be  fixed  by  the  agreement  of  the  parties,  and  only  iq  event 
of  a  difference  was  thei*e  a  riorht  to  demand  an  appraisal.  The  insured 
promptly  furnished  complete  itemized  statements,  showing  in  detail  the 
values  claimed  by  them,  and  the  tunount  of  lessor  damage  asserted.  Whether 
the  articles  were  fairly  valued  in  their  sound  condition  was  a  matter  easily 
enough  to  be  ascertained  by  those  familiar  with  the  markets  of  such  goods. 
It  does  not  api)ear  that  appellants'  adjuster  ever  expressed  an  opinion  or 
made  such  an  examination  as  would  warrant  it,  before  his  testimony  in  this 
suit,  that  could  be  made  the  basis  of  intelligent  action  by  the  insured.  A 
general  proposition  to  pay  so  much  in  the  aggregate  smacks  more  of  a  propo- 
sition to  compromise  than  one  to  compensate.  Arbitrarily  rejecting  the  in- 
sured's estimate,  without  an  earnest  intention  and  effort  to  make  a  settle- 
ment upon  the  basis  first  fixed  in  the  xK)licies,  in  order  that  vexatious  delays, 
and  questionable  diplomatic  advantages  might  be  gained  in  the  matter  of 
arbitrators,  to  lessen  the  sum  that  should  be  paid  for  the  actual  loss,  is  con- 
trary to  both  the  letter  and  the  spirit  of  the  contract.  The  insurers  merely 
declined  to  jMiy  the  sum  fixed  in  the  schedule  and  Itemized  accounts  of  the 
insured,  is  not  a  disagreement,  or  differing,  as  contemplated  by  the  contract, 
so  as  to  authorize  a  demand  of  appraisal.  It  should  have  been  a  real  differ- 
ence, based  upon  the  facts  which  should  have  been  candidly  and  fully  sub- 
mitted for  acceptance  by  the  other  side.  However,  in  the  preparation  of  this 
case  the  parties  have  treated  it  as  one  where  the  difference  between  the  in- 
sured and  the  insurers  had  occurred. 

Appellees  insist  that  the  agreement  to  submit  to  arbitration  fs  void.  An 
agreement  to  submit  a  possible  controversy  to  arbitration,  made  before  the 
controversy  has  arisen,  if  it  involves  the  determination  of  the  right  of  recov- 
ery, both  as  to  law  and  facts,  is  void,  because  it  tends  to  oust  the  courts  of 
their  jurisdiction,  and  substitutes  a  contract  tribunal  in  the  stead  of  the  one 
provided  by  law  for  tbt  trial  of  law  suits. 

But  the  courts  have  held  with  marked  unanimity  that  an  agreement  to 
submit  the  determination  of  some  fact  involved  in  a  controversy  to  arbitra- 
tors, or  to  some  third  person  as  a  referee,  is  not  an  invalid  provision;  and 
where  the  agi-eement  makes  the  award  or  finding  n  condition  procedent  to  a 
right  of  action,  it  is  enforcible,  in  that  the  failure  without  good  excuse  to 
submit  the  question  as  provided  is  a  good  defense  to  a  suit  upon  the  con- 
tract. (Joyce  on  Insurance,  section  8232,  et  seq. ;  May  on  Insurance,  8d  edi- 
tion, section  493;  Hamilton  v.  L.  &  L.  &  G.  Ins.  Co.,  186  U,  S.,  242;  U. 
S.  V.  Robeson,  9  Peters,  319.) 

The  arbitration  clause  in  insurance  policies  issued  upon  personal  property, 
if  lived  up  to  in  the  spirit  that  justifies  their  encouragement  by  law,  is  a 
serviceable  method  of  settling  the  question  of  loss  or  damage.  While  the 
facts  are  yet  fresh,  and  the  damaged  articles  are  to  \ye  seen,  it  is  reasonable 
to  suppose  that  Impartial  men,  familiar  with  the  character  and  value  of  such 
goods  in  that  community,  ctm,  by  personal  inspection,  and  by  the  use  of 
their  judgments  and  experience,  more  nearly  couie  to  a  true  valuation  than 
any  number  of  men,  not  on  the  scene,  inexperienced  in  every  pi'obability  in 
the  business  of  valuing  such  articles,  trying  to  get  at  the  values  upon  the 
testimony,  often  of  biased,  or  incompetent,  or  careless  witnesses. 
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This  clause  of  the  policy  was  inserted  wholly  for  the  protection  of  the  in- 
surer. The  courts  have  allowed  and  encouraged  it  as  an  inexpensive  and 
not  unjust  check  upon  the  danger  of  overvaluation  and  fraud  by  dishonest 
insured  property  holders,  who  have  sustained  loss  by  fire.  But  the  insurer 
will  not  be  permitted  to  misuse  this  clause  oppressively,  or  in   bad  faith. 

To  prevent  such,  when  the  insurer  so  misuses  it,  it  ought  to  be  held  a 
waiver  by  it  of  that  provision. 

From  the  record  we  find  that  the  person  selected  by  appellants  as  their 
appraiser  had  served  many  times  in  that  capacity  before,  and  as  many  as 
three  times  before  for  one  of  the  appellants.  This  fact  alone  need  not  be  in- 
consistent with  his  impartiality,  but  his  conduct  throughout  this  transac- 
tion was  more  like  that  of  an  employe  than  of  a  disinterested  person.  That 
he  was  brought  from  such  a  remote  point,  at  great  expense  undoubtedly  to 
the  insurers;  that  he  was  willing  and  even  anxiously  persistent  in  serving 
their  interests,  as  a  partisan  would;  that  his  examination  of  the  injured 
goods  affected  his  judgment  exactly  as  it  did  the  paid  adjuster  of  the  com- 
panies, fixing  the  amount  of  the  damage  at  $600,  whun  all  the  other  wit- 
nesses, many  of  them  apparently  disinterested  and  equally  qualified,  placed 
it  at  14,000;  that  he  was  directed  and  counseled  with  by  appellants'  ad- 
juster, and  submitted  to  him  the  correspondence  and  other  information 
gained  bearing  on  the  attempt  to  arbitrate  the  loss,  all  convince  us  that  this 
person  did  not  have  the  qualification  implied  in  the  contract,  that  is,  a  dis- 
creet, disinterested,  impartial  man.  This  fact  was  evidently  known  to  the 
insurers,  or  to  their  adjuster,  having  this  settlement  in  charge.  That  an  im- 
proper advantage  was  sought  by  them  in  making  this  selection  is  equally 
evident,  if  we  can  accept  the  judgment  and  opinion  of  every  other  witness 
in  the  record,  except  these  two  representatives  of  appellants,  concerning  the 
amount  of  the  damage.  The  evidence  of  the  extent  of  damage  is  convincing. 
An  adjuster  may  be,  and  ought  to  be,  more  competent  than  the  ordinary 
merchant,  and  equally  as  honest  in  fixing  such  vacations.  But  the  great 
preponderance  of  the  evidence  in  this  case  seems  t<i  Tj  against  the  valuation 
fixed  by  appellants'  adjuster. 

We  may  say  in  passing,  that  the  arbitrator  selected  by  appellees  seems  to 
have  been  e<iually  as  partisan  as  the  other.  But  if  a  person  for  whose  benefit 
a  clause  in  a  contract  is  inserted  would  have  the  advantage  of  it,  he  must 
bring  himself  within  its  terms,  and  will  not  be  excused  because  the  other 
party  has  likewise  failed.  Unless  the  insurer  asks  for  the  arbitration  or 
appraisal  before  suit  brought,  the  failure  to  appraise  is  not  a  defense.  (Sun 
Mutual  Ins.  Co.  v.  Crist,  19  Ky.  Law  Rep.,  306;  Bergman  &  Co.  v.  Com- 
mercial I'nJon  Ins.  Co.,  12  Ky.  Law  Rep.,  942;  Sup.  Ct. ;  Chenowith  v. 
Phoenix  Ins  Co.,  12  Ky.  Law  Kep.,  232,  Sup.  Ct.,  ;  Scottish  Union  and  Ra- 
tional Ins.  Co.  V.  Strain,  24  Ky.  Law  Rep.,  958.)  And  when  the  insurer 
demands  the  appraisal,  it  must  in  good  faith  nominate  a  competent,  disin- 
terested person  as  appraiser,  before  it  can  defend  upon  the  ground  that  the 
insured  has  failed  to  keep  that  part  of  his  contract.  (Chapman  v.  Rockford 
Ins.  Co.,  89  Wis.,  672;  Brook  v.  Dwelling  House  Ins.  Co.,  102  Mich.,  583.) 
Baving  once  waived  the  appraisal  by  its  conduct,  the  insurer  can  not  require 
that  the  matter  in  dispute  be  again  submitted  to  arbitrators.  It  was,  there- 
fore, within  the  legal  right  of  appellees  to  decline  to  renew  the  arbitration 
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at  the  hands'of  Boyd  and  another,  or  any  other  appraisaerfl.  (McCnllough  v. 
*Phoeniz  Ins.  Co.,  118  Mo.,  606;  Chapman  v.  Bockford  Ins.  Co.,  supra;  Uhrig 
T.  Williamsburg  Fire  Ins.  Co.,  101  N.  Y.,  863.) 

The  judgment  of  the  circuit  court  was  in  conformity  to  these  views,  and 
is  consequently  affirmed. 
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FIDELITY  AND  DEPOSIT  CO.  OF  MD.  v.  FRAZER. 

(Filed  September  23, 1908— Not  to  be  reported. ) 

1.  Judfs^ent  in  l^r— Decedent *b  estate — The  judgment  reujdered  in  an 
action  by  the  widow  of  a  decedent,  who  had  renounced  the  provisions  of  the 
t-estator's  will,  for  a  settlement  of  the  estate,  and  against  the  executor  for 
the  additional  amount  found  to  be  due  the  widow,  and  which  judgment  was 
not  rendered  against  the  surety  of  the  executor  who  was  a  party  to  the  suit, 
can  not  be  plead  in  bar  of  a  subsequent  proceeding  for  judgment  against  the 
surety  by  amended  petition  in  the  same  suit,  after  a  return  of  "no  property 
found"  on  an  execution  issueii  against  the  executor. 

3.  Same— The  purpose  of  the  subsequent  proceeding  against  the  surety 
being  to  subject  it  to  the  payment  of  such  part  of  the  decedent's  estate  as 
the  executor  had  misappropriated.  Its  contention  that  it  is  not  liable  because 
the  former  judgment  was  not  against  the  estate  and  against  the  administra- 
tor de  bonis  non  with  the  will  annexed  is  untenable. 

3.  Estoppel— Res  judicata— The  executor  having  in  the  first  proceeding 
litigated  the  issue  as  to  whether  the  widow  was  estopped  to  renounce  the 
provisions  of  the  will  by  reason  of  her  allc'ged  acceptance  thereof,  and  the 
«ame  having  been  determined  adversely  to  the  executor,  the  surety  can  not 
again  litigate  the  question. 

4.  Appeal— Expiration  of  time— No  appeal  having  been  taken  from  the 
judgment  permitting  the  widow  to  renounce  the  will  within  the  two  years 
allowed  by  law,  this  court  has  no  power  to  consider  or  reverse  the  case. 

5.  Compensation  of  executor— While  under  ordinary  circumstances  the 
provisions  of  the  testator's  will  that  the  testator  be  not  allowed  compensa- 
tion for  his  services  should  be  upheld,  the  changed  condition  of  affairs  aris- 
ing from  the  renunciation  of  the  will  by  the  widow  entitles  the  executor  to 
at  least  some  compensation,  and  it  is  proper  that  the  estate  should  pay  the 
court  costs  of  the  executor  incurred  in  the  actions  brought  for  the  settlement 
of  the  estate  and  against  him  and  his  surety. 

Simon  &  Bailey  for  appellant,  Jane  B.  Frazer.  " 

Berry  &  Webster  for  appellant,  Deposit  Co. 

White  &  Ray  and  M.  C.  Swinford  for  appellee. 

Appeals  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

These  cases  are,  by  agreement  of  parties,  to  be  tried  together.  It  appears 
that  N.  W.  Frazer  died  in  Harrison  county,  Kentucky,  in  the  month  of  Au- 
grust,  1897,  and  left  a  will,  which  was  probated  in  the  month  of  September 
of  the  same  year,  and  his  son,  W.  D.  Frazer,  qualified  as  the  executor 
thereof.  By  this  will  he  divided  his  estate  into  five  equal  parts,  giving  one- 
flfth  to  each  of  his  three  children,  two  daughters  and  his  son,  W.  D.  Frazer, 
one-fifth  to  his  grandchild,  the  son  of  W\  D.  Frazer,  who  was  to  have  the 
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use  of  this  fifth  until  his  child  arrived  at  the  of^e  of  twenty-one  years,  and 
the  other  fifth  to  his  wife,  the  appellee,  M.  Kate  Frazer,  for  life,  and  at  her 
death  to  revert  to  his  children.  His  estate  consisted  of  158,000  personal  prop- 
erty, about  165,000  of  which  was  life  insurance,  and  about  112,000  real  estate. 

In  August,  1898,  and  within  twelve  months  from  the  probation  of  thewillr 
she  renounced  its  provisions,  and  elected  to  claim  her  distributable  share 
under  the  statutes 

On  the  96th  of  January,  1809,  the  widow,  M.  ICate  Frazer,  appellee,  filed 
an  action  in  the  Harrison  Circuit  Court  for  a  settlement  of  the  estate  of  her 
husband,  N.  W.  Frazer,  making  the  executor,  children  and  grandchild, 
Jesse  Frazer,  and  the  Fidelity  and  Deposit  Co.  of  Maryland,  who  was  the 
surety  of  the  executor  on  his  ofScial  bond,  defendants.  The  executor,  W.  D. 
Frazer,  filed  his  answer  to  the  petition,  stating  that  on  the  86th  of  October, 
1807,  the  appellee  elected  to  take  under  the  provisions  of  the  will,  and  filed  a 
paper  signed  by  her  purporting  to  state  that  fact,  and  also  showing  that  on 
that  day  he  had  paid  her  $12,000,  which  was  at  that  time  considered  one-fifth 
of  the  personal  estate.  The  appellee  replied,  and  alleged  that  her  signature 
to  this  paper  was  obtained  by  fraud,  deceit  and  misrepresentation  of  the 
executor;  that  at  the  time  she  signed  the  paper  she  understood  that  she  was 
signing  only  a  receipt  for  the  $12,000,  a  part  of  what  was  due  her,  and  a  bond 
to  refund  to  the  executor  any  part  of  the  sum  received  that  might  appear 
upon  settlement  she  was  not  entitled  to,  and  that  the  first  information  she 
had  that  the  paper  contained  any  provisions  showing  her  acceptance  of  the 
will  was  after  it  was  filed  with  the  executor's  answer.  The  executor  denied 
these  allegations,  and  upon  this  issue  the  proof  was  taken. 

On  the  15th  of  March,  1901,  this  issue  was  tried  and  the  court  adjudged 
that  the  paper  referred  to,  dated  October  25,  1897,  was  signed  bx  her  through 
a  misunderstanding  on  her  part  and  by  the  fraud  and  sharp  practice  of  W. 
D.  Frazer,  the  executor,  and  that  she  was  not  bound  by  this  writing,  and 
that  she  was  entitled  to  take  and  receive  such  of  the  estate  of  X.  W.  Fraser 
as  she  would  have  taken  had  no  will  been  made,  that  is,  she  was  entitled 
after  the  payment  of  his  debts  and  the  costs  of  administration  to  receive  one- 
half  of  his  personal  estate  and  dower  in  the  real  estate  owned  by  him  at  the 
time  of  his  death.  To  this  judgment  objections  and  exceptions  were  taken 
and  an  appeal  prayed  and  granteil,  but  no  appeal  was  ever  taken  from  it. 

At  this  same  term  of  the  court  another  order  was  made  referring  the  case 
to  the  master  commissioner  to  take  proof  and  report  the  amount  and  value 
of  the  estate  of  X.  W.  Frazer,  what  disposition  had  been  made  of  it  and  the 
balance  in  the  hands  of  the.  executor.  The  commissioner  filed  his  reports 
and  on  the  trial  of  exceptions  filed  thereto  the  court,  at  the  September  term, 
1901,  adjiidj^ed  that  the  estate  of  W.  I).  Frazer  was  indebted  to  M.  Kate 
Frazer,  appellee,  in  the  sum  of  $12,819.81,  after  deducting  tl,5t)9.70,  the 
amount  over|mld  Jesse  Frazer  as  one  of  the  devisees  of  the  will,  which  ap- 
pellee remitted  to  Jesst*  on  conditions  unnecessjiry  to  mention.  The  daugh- 
ters and  devistH'S  of  X.  W.  Frazer  refunded  $6, 4tW.  12,  the  amount  overpaid 
them,  which  left  t<\351.69  as  a  balance  of  amount  due  appellee  from  the  es- 
tate of  W.  U.  Frazer.  She  caused  execution  to  be  issued  against  the  estate 
of  W.  D.  Frazer  for  the  amount  of  her  judgment,  which  was  returned  by  the 
oflBcer  "no  proi)t»rty  found."    To  the  judgment  against  the  estate  of  W.  D. 
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Frazer  in  favor  of  appellee  all  of  the  defendants,  including  the  Fidelity  and 
Deposit  Co.,  of  Maryland,  objected  and  excepted,  and  prayed  an  appeal  ta 
the  Court  of  Appeals,  which  was  granted,  and  the  appeal  from  this  judg- 
ment is  the  one  styled  first  above. 

On  the  24th  of  January,  1908,  the  appellee  filed  in  the  Harrison  Gircult< 
Court  what  she  denominated  an  amended  petition  against  the  Fidelity  and 
Deposit  Co.  of  Maryland,  in  which  she  set  forth  the  recovery  of  a  judgment 
against  the  estate  of  W.  D.  Frazer,  and  the  issual  of  execution  thereon  and 
return  of  ''no  property  found,*'  and  that  there  was  still  due  her  the  amount 
of  $6,S51.60,  and  setting  forth  again  the  qualification  of  W.  D.  Frazer  aa 
the  executor  of  the  estate  of  N.  W.  Frazer,  deceased,  and  the  execution  of  a, 
bond,  for  the  faithful  discharge  of  the  duties  of  his  trust,  with  the  appellant,, 
the  Fidelity  and  Deposit  Co.  of  Maryland,  as  his  surety,  alleging  tl^t  th» 
covenants  of  the  bond  had  been  broken  on  the  part  of  W.  D.  Frazer  and  hia 
personal  representative  (W.  D.  Frazer  having  died  previous  to  the  last  judg- 
ment) by  the  failure  to  pay  to  her  the  amount  due  her.  She  caused  another 
summons  to  be  issued  and  executed  against  the  appellant  company.  The- 
appellant  company  moved  to  strike  the  amended  petition  from  the  files,  theix 
filed  a  demurrer,  which  the  court  ^erruled,  and  then  it  filed  its  answer.  By 
the  first  paragraph  of  the  answer  it  in  substance  pleaded  the  judgment  of 
September,  IQOl,  as  a  bar  to  the  further  prosecution  of  the  action,  claiming 
that  that  judgment  was  final  and  settled  all  the  rights  of  the  i»rties  thereto,. 
and  that  the  defendants  had  appealed  from  that  judgment,  and  that  it  waa 
now  landing  in  this  court  and  undetermined.  By  the  second  paragraph,, 
that  the  judgment  of  September,  1901,  was  a  final  judgment  and  settled  aU 
the  rights  of  the  parties  thereto,  and  that  by  it  no  judgment  was  rendere(l 
against  the  estatn  of  N.  W.  Frazer  or  John  L.  Dunlap,  administrator  de 
bonis  non,  with  the  will  annexed  of  N.  W.  Frazer,  and  for  that  reason  thi& 
appellant  was  not  a  necessary  or  proper  i»rty  to  this  action.  The  third  para- 
graph was  in  substance  the  same  defense  as  in  the  previous  paragraphs.  By 
the  fourth  paragraph  it  pleaded  that  the  judgment  of  September,  1901,  was. 
a  final  judgment,  and  that  this  appellant  was  a  party  defendant  to  the 
action,  and  in  the  judgment  the  court  failed  and  refused  to  render  any  judg- 
ment whatever  against  this  appellant,  and  that  the  matters  and  issues  in 
controversy  in  this  action  were  in  controversy  in  that  action,  and  it  plt'aded. 
that  judgment  in  bar  of  her  right  to  maintain  this  action.  By  the  fifth 
paragraph  it  pleaded  the  writing  signed  by  the  appellee,  Mrs.  Frazer,  in 
which  the  words  "I  hereby  accept  the  provisions  of  the  will"  were  inserted,, 
and  her  receipt  for  $12,000  In  full  of  her  part  of  the  esttite  under  the  will». 
and  that  by  reason  of  the  execution  of  the  writing  she  was  estopped  from 
maintaining  any  action  against  this  appellant  whatever.  To  this  answer,, 
and  each  paragraph  thereof,  a  demurrer  was  tiled  and  susttuned  by  the  court, 
and  the  appellant  failing  to  plead  further,  the  court  rendered  a  judgment  in 
favor  of  appellee  against  appellant  company  for  16,851.69,  to  which  judgment 
the  appellant  objected  and  excepted  and  prayed  an  appeal. 

As  to  the  appellant  company's  contention  in  the  first  paragraph  of  its  an^ 
«wer  pleading  the  judgment  of  Septenil^er,  1901,  and  the  appeal  therefrom 
iwnding  in  this  court  as  a  bar  to  further  prosecution  against  it,  we  are  of 
the  opinion  that  it  is  not  well  founded.    The  lower  court  could  not  at  that. 
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time  have  properly  rendered  any  judgment  against  the  appellant  company; 
it  was  not  known  then  for  what  its  principal  had  defaulted.  It  afterwards 
occurred  that  the  devisees  refunded  the  amount  that  they  were  overpaid,  and 
brought  the  amount  of  the  judgment  down  from  $12,000  and  more  to  16,000, 
or  thereabouts.  And  if  the  judgment  had  been  rendered  at  that  time  against 
'^he  appellant  company,  it  would  have  been  erroneous  to  the  extent  of  the 
difference  between  the  two  sums. 

As  to  its  contention  of  its  nonliability  in  this  action  for  the  reason  that 
the  judgment  of  September,  1901,  was  not  against  the  estate  of  N.  W.  Frazer 
or  John  L.  Dunlap,  administrator  de  bonis  non,  with  the  will  annexed  of 
'  N.  W.  Frazer,  it  can  not  be  sustained  for  the  reason  that  this  appellant 
company  was  not  the  surety,  in  any  sense,  for  the  estate  of  N.  W.  Frazer 
which  had  not  been  lost  or  misappropriated  by  its  principal,  "W.  D.  Frazer, 
executor  of  the  estate.  At  least  It  Is  not  sought  in  this  action  to  make  it 
liable  for  any  part  of  the  estate  not  misappropriated  by  its  principal.  Nor 
was  it  the  surety  of  John  L.  Dunlap,  administrator  de  bonis  non  with  the 
will  annexed  of  the  estate  of  N.  W.  Frazer.  The  purpose  of  this  action  was, 
«nd  is,  to  make  it  liable  only  for  the  amount  of  the  estate  of  N.  W.  Frazer, 
for  which  its  principal,  D.  W.  Frazer,  defaulted. 

From  what  has  been  said  above  we  need  only  now  to  refer  to  the  fifth 
paragraph,  wherein  the  writing  signed  by  the  appellee,  in  which  it  was 
alleged  that  she  had  accepted  the  provisions  of  the  will,  and  the  receipt  in 
full  for  her  part  of  the  estate  under  the  will,  were  attempted  to  be  pleaded 
as  an  estoppel  to  her  claim  in  this  action,  and  it  is  sufficient  to  say  the  issue 
as  to  whether  or  not  she  had  accepted  the  provisions  of  the  will  was  made 
by  his  principal  and  tried  and  a  judgment  rendered  thereon  in  January, 
1901.  The  surety  can  not  again  raise  and  litigate  this  question.  (National 
Surety  Co.  v.  Arterburn,  23  Ky.  Law  Rep.,  281.) 

The  only  reasons  offered,  necessary  to  be  referred  to  for  the  reversal  of  the 
case  styled  first  above,  are  that  the  lower  court  erred  in  giving  appellee  that 
part  of  the  estate  allowed  her  by  law  instead  of  confining  her  to  the  provi- 
sions of  the  will  and  declaring  that  the  papier  in  which  it  is  alleged  she  ac- 
tjepted  the  provisions  of  the  will  was  obtained  by  the  fraud  and  sharp  prac- 
tice of  the  executor,  W.  D.  Frazer;  and,  second,  that  the  court  failed  to 
make  any  allowance  and  give  him  any  credit  for  his  services  as  such  exec- 
utor. 

As  to  the  first  proposition  it  is  sufiQcient  to  say  that  the  evidence  on  that 
question  was  conflicting,  and  even  if  the  preponderance  was  in  favor  of  appel- 
lants, which  we  do  not  concede,  we  have  no  power  to  reverse  the  case  for 
that  reason,  as  the  judgment  on  this  question  was  final  and  rendered  in 
January,  1901,  and  no  appeal  from  that  judgment  has  been  brought  to  this 
court,  and  more  than  two  years  have  elapsed  since  it  was  rendered. 

As  to  the  second  proposition  it  is  more  serious.  By  the  will  of  N.  W.  Fra- 
zer he  named  his  son,  W.  D.  Frazer,  as  executor,  and  stated  in  positive  terms 
that  he  should  act  without  any  compensation  for  his  services.  W.  D.  Frazer 
accepted  the  trust  with  the  full  knowledge  that  that  provision  was  in  the 
will,  and  there  are  several  decisions  of  this  court  to  the  effect  that  under  such 
circumstances  the  executor  is  not  entitled  to  anything  as  compensation. 
3ut  possibly  it  was  not  in  the  mind  of  the  testator  or  the  executor  that  ap- 
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pellee  would  renouDoe  the  proTisionB  of  the  will  and  take  under  the  statutes^ 
and  it  is  reasonable  to  presume  that  the  testator  plaoed  that  provision  in  hl»: 
will  for  the  reason  that  he  was  giving  him  and  his  son,  Jesse,  an  advantage 
in  the  division  of  the  estate.    But  by  reason  of  the  changed  condition  of 
affairs  by  the  renunciation,  we  deem   it  inequitable  to  hold  the  executor- 
rigidly  to  the  contract,  but  under  the  circumstances  of  tho  case,  we  do  not- 
think  that  he  ought  to  have  anything  near  the  statutory  compensation.     It. 
appears  from  the  record  that  the  appellee  and  the  estate  of  N.  W.  Frazer  paid 
the  appellant  company  $200  to  obtain  its  signature  to  the  bond  of  W.  D. 
Frazer,  as  executor,  and  have  also  paid  something  near  $1,000  costs  in  these- 
actions,  all  or  nearly  all  of  which  should  have  been  paid  by  the  estate  of  W. 
D.  Frazer.    With  this  compensation  received,  we  are  of  the  opinion  that  it. 
would  be  equitable  that  the  appellee  and  the  estate  of  N.  W.  Frazer  pay  the- 
further  unpaid  costs  and  the  costs  of  these  appeals,  which  would  be  suflScient 
compensation  under  all  the  circumstances. 
Wherefore,  the  judgments  in  both  cases  are  hereby  affirmed. 


BOURBON  STOCK  YARD  CO.  V.  WOOLEY. 
(Filed  September  25,  1903— Not  to  be  reported.) 

1.  Nuisance— Obstruction  of  street— Damages— A  property  owner  who  is. 
peuuliarly  and  specially  damaged  by  reason  of  the  obstruction  of  a  public- 
street  by  another  may  maintain  an  action  independently  of  the  municipality 
for  the  removal  of  the  obstruction  and  for  damages  resulting  therefrom. 

8.  Equitable  action— Transfer  of  common  law  issue— The  chancellor  prop  • 
erly  transferred  to  the  common  law  division  of  the  court  such  part  of  aiv 
equitable  action  as  sought  to  recover  damages  for  the  injury  sustained  by^ 
reason  of  the  obstruction  of  the  street. 

Gibson,  Marshall  &  Gibson  for  appellant. 

R.  W.  Wooley  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  divisison. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  filed  his  petition  in  the  Jefferson  Chancery  Court  against  the- 
appellant,  alleging  that  he  was  the  owner  as  tenant  for  life  of  several  lots. 
and  one  in  fee  simple,  on  and  adjacent  to  Bickel  avenue,  between  Main  and 
Market  streets,  in  the  city  of  Louisville,  and  that  the  appellant  wrongfully 
and  without  authority  had  erected  chutes,  buildings  and  other  obstructionsi 
which  closed  Bickel  avenue  at  the  jioint  where  it  intersected  Market  street 
and  for  several  hundred  feet  along  it  in  the  direction  of  Main  street,  and  that 
fiuch  obstruction  was  a  public  nuisance,  which  especially  and  peculiarly  dam- 
aged his  property,  and  reduced  the  value  of  it  for  sale  and  rental,  by  greatly 
obstructing  his  means  of  egress  and  ingress  from  and  to  it. 

Bickel  street  had  been  dedicated  and  accepted  by  the  city  as  one  of  the 
streets  of  the  city.  He  asked  for  an  order  of  court  compelling  appellant  to 
remove  the  obstruction  from  this  street,  and  for  more  than  $6,000  damages 
for  the  injury  already  done  him  and  his  property. 

The  substance  of  appellant's  answer  was  that  appellee  was  not  specially  or- 
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peculiarly  damaged.or  hiB  property  injured  more  than  the  public  in  general, 
-or  damaged  in  any  sum,  and  denied  his  right  to  maintain  this  action;  but 
that  the  right  of  action,  if  any  at  all,  was  in  the  city,  and  that  it  had  an 
action  pending  to  remove  the  obstruction ;  and  it  pleaded  the  action  of  the 
X)ity  as  a  bar  to  his  right  to  maintain  this  action.  Vpdn  these  issues  and  the 
proof  the  lower  court  adjudged  that  appellant  was  then,  and  was  at  the  in- 
stitution of  the  action  and  long  prior  thereto,  unlawfully  obstructing  and 
occupying  Bickel  avenue,  W  feet  in  width  and  about  740  feet  in  length  be- 
tween Main  and  Market  streets  in  the  city  of  Louisville,  and  was  thereby 
maintaining  a  nuisance,  and  directed  the  abatement  thereof  by  removing  all 
the  obstructions,  giving  appellee  free  and  unobstructed  use  of  the  highway, 
and  transferred  to  the  common  law  division  of  that  court  that  part  of  appel- 
lee's action  in  which  he  sought  to  recover  damages  for  the  injuries  sustained. 
TThe  appellant  appealed  from  the  first  part  of  the  judgment  and  the  appellee 
from  the  last. 

We  are  of  the  opinion  that  the  appellee  had  the  right  to  maintain  in  this 
action  his  claim  for  damages,  and  the  chancellor  did  not  abuse  his  discretion 
in  refusing  to  try  this  question,  and  In  transferring  it  to  the  common  law 
division  of  that  court  to  have  a  jury  pass  upon  and  fibc  the  amount  of  dam- 
ages to  which  he  is  entitled,  if  anything.  The  transfer  of  this  part  of  the 
action  does  not  deprive  the  chancellor  of  his  power  to  enforce  the  order  with 
reference  to  the  obstruction  and  nuisance  on  Bickel  avenue.  We  are  of  the 
opinion  that  the  proof  shows  that  the  apixillee  was  specially  and  peculiarly 
interfered  with  and  damaged  by  reason  of  the  nuisance  and  obstruction  re- 
ferred to,  and  under  the  law  he  clearly  had  the  right  to  maintain  this  action 
for  the  removal  thereof  independently  of  the  action  of  the  city. 

In  10  Bush  639,  in  the  case  of  Dulaney  v.  L.  &  N.  R.  B.  Co.,  the  court 
said:  "And  it  was  further  said  that  private  individuals  seeking  relief  against 
a  public  nuisance  must  show  that  they  suffer  an  injury  distinct  from  that 
sufifered  by  the  general  public."    *    ♦    * 

In  31  Ky.  Law  Rep.,  848,  in  the  case  of  L.  &  N.  R.  R.  Co.  v.  Sonne,  &c., 
the  court  used  this  language:  "It  is,  however,  distinctly  held  in  those  cases 
that  when  the  street  is  sought  to  be  wholly  appropriated,  and  that,  too,  with- 
out municipal  or  other  authority,  private  individuals  may  maintain  their 
action.  In  this  case  we  think  either  the  city  or  these  property  owners,  or 
both,  might  bring  the  suit  to  prevent  the  exclusive  appropriation  complained 
of." 

This  was  a  case  in  which  the  L.  &  N.  R.  R.  Co.  had  placed  a  gate  or  ob- 
struction across  Magnolia  street,  in  Louivsville,  Ky.,  which  prevented  a  free 
use  of  the  street  by  Sonne  and  others,  who  were  specially  and  peculiarly  In- 
j  ured  by  reason  thereof.  There  are  many  other  authorities  to  the  same  effect, 
but  we  deem  It  unnecessary  to  refer  to  them. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed  on  both  the  appeal 
and  cross  appeal. 
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BITZER  V.  IJTIOA  LIME  CO. 

(Filed  September  36, 1908— Not  to  be  reported. ) 

Pleading—Notes — Plea  of  non  egt  factum— The  allegation  of  the  answer  to 
a  suit  on  promissory  notes,  to  the  effect  that  as  to  a  part  of  the  sum  included 
in  the  notes  there  was  no  consideration,  and  that  such  sum  was  included 
therein  by  mistake  and  oversight  of  the  draftsman,  and  that,  therefore, 
neither  of  the  notes,  nor  any  part  of  them,  was  the  act  and  deed  of  the 
promissor,  is  not  a  sufficient  plea  of  non  est  factum ;  and  it  was  proper  for 
the  court  to  enter  judgment  for  the  un controverted  part  of  them.  There 
being  no  bill  of  exceptions  and  the  allegation  of  the  answer  having  been 
denied  by  reply,  the  pleadings  were  sufficient  to  support  a  verdict  of  the  jury 
in  favor  of  the  payee. 

Lane  &  Harrison  for  appellant. 

Gibson,  Marshall  &  Gibson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Settle. 

This  was  an  action  on  two  promissory  notes,  one  of  $607.86,  the  other  of 
$610.36,  executed  by  appellant  to  appellee. 

The  answer  fails  to  deny  the  execution  and  delivery  of  the  notes,  but  avers 
that  171.05  of  the  amount  evidenced  by  the  notes  was  without  consideration, 
and  that  by  mistake  And  oversight  of  the  draftsman  the  notes,  which  were 
drawn  and  executed  at  the  same  time,  embraced  $71.06  in  excess  of  the  amount 
intended  by  both  parties  to  be  included  therein,  and  that  **by  reason  of  the 
mistake,  error  or  oversight  in  the  drafting  of  said  notes  he  (appellant)  is  not 
liable  for  said  notes,  or  either  of  them,  or  any  part  of  either  of  them,  and 
that  in  consequence  of  said  mistake  neitl^er  of  said  notes,  nor  the  execution 
of  either,  is  his  act  and  deed. '  * 

Reply  was  filed  by  appellee  controverting  the  affirmative  matter  in  the  an- 
swer, and  thereafter  the  court,  upon  appellee's  motion,  rendered  judgment  in 
favor  its  against  appellant  for  the  amount  of  the  notes  respectively,  less  a 
credit  of  $64.66,  paid  August  7,  1901,  on  one  of  them,  and  less  the  $71.06 
claimed  by  appellant  to  have  been  embraced  in  the  notes  by  mistake  or  over- 
sight on  the  part  of  the  'draftsman. 

Appellant  moved  the  lower  court  to  set  aside  the  judgment  for  the  uncon- 
troverted  part  of  the  notes  and  grant  him  a  new  trial,  which  motion  was 
overruled.  Later  a  trial  was  had  before  a  jury  as  to  the  $71.06  claimed  by 
api)ellant  to  have  been  embraced  in  the  notes  by  mistake,  and  upon  the  con- 
clusion of  the  evidence  the  jury,  upon  a  peremptory  instruction  from  the 
court,  found  for  the  appellee  as  to  that  issue,  and  judgment  was  duly  entered 
by  the  court  in  appellee's  favor  for  the  $71.06.  Thereupon  appellant  entered 
motion  and  filed  grounds  for  a  new  trial  as  to  the  item  of  $71.05,  which  mo- 
tion was  likewise  overruled  by  the  court,  and  from  the  judgments  of  the 
lower  court  overruling  the  two  motions  for  a  new  trial  appellant  prosecutes 
this  appeal. 

There  is  no  bill  of  exceptions  in  the  record,  consequently  the  evidence  in- 
troduced upon  the  trial  of  the  issue  as  to  the  $71  05  is  not  before  us.  So  the 
only  matter  to  be  determined  Is  as  to  the  sufficiency  of  the  pleadings  to  sup- 
port the  verdict  of  the  jury  on  the  issue  presented  to  them,  and  the  judg- 
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ment  rendered  thereon,  and  also  the  judgment  for  the  unoontroverted  part 
of  the  notes  sued  on. 

The  attempted  defense  of  non  est  factum  contained  In  the  answer  is  not 
sufficiently  pleaded  and  is  inconsistent  with  the  admissions  made  therein  of 
the  execution  of  the  notes  and  the  pleader's  indebtedness  thereon  except  as 
to  171.06.  The  answer  in  fact  admits  the  execution  by  the  appellants  of  the 
notes  sued  on  and  fails  to  deny  the  indebtedness  thereby  evidenced,  except 
to  the  extent  of  171.06,  for  which  It  is  averred  there  was  no  consideration, 
and  this  averment,  together  with  that  of  the  alleged  mistake  of  the  drafts- 
man in  writing  and  causing  the  notes  to  be  executed  for  $71.06  more  than 
appellee  was  entitled  to,  presented  the  only  issues  contained  in  the  answer. 

It  was  proper,  therefore,  for  the  lower  court,  in  view  of  the  state  of  the 
pleadings,  to  render  judgment  in  appellee's  favor  for  the  unoontroverted  part 
of  the  notes  sued  on,  and  as  the  verdict  of  the  jury  as  well  as  the  state  of  the 
pleadings  entitled  the  appellee  to  a  judgment  for  the  $71.06  also,  the  judg> 
ment  of  the  lower  court  should  be,  and  is  hereby,  affirmed. 
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[Beported  by  Walter  G.  ChApman,  Bbq.,  of  the  Frankfort,  Ky.,  Bar.] 
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VOSS  V.  SCHEBECK. 
(Filed  September  35,  1903— Not  to  be  reported. ) 

1,  Contract— Action  to  enforce  payment— Counterclaim— In  an  action  to  en- 
force the  payment  of  the  contract  price  of  an  improvement  on  a  house,  an 
answer  and  counterclaim  which,  while  not  denying  the  execution  of  the 
written  contract  sued  on,  attempted  to  plead  that  the  contractor  had  agreed 
to  so  construct  a  stairway  that  certain  articles  of  furniture  might  be  carried  • 
up  was  not  good  on  demurrer,  where  the  contract  contained  no  provision 
with  reference  to  the  passuige  of  the  furniture  up  it,  in  the  absence  of  an 
allegation  that  the  contract  failed  to  contain  all  the  agreement  between  the 
parties,  and  that  the  omission  was  either  through  mistake  or  fniud. 

2.  Same— Evidence— In  the  absence  of  an  allegation  of  omission  of  part  of 
the  agreement  from  the  contract  through  fraud  or  mistake,  it  was  not  rele- 
vant to  admit  any  evidence  that  would  tend  to  either  enlarge  or  contradict 
the  written  contract  sued  upon. 

H.  Gunkel.  Jr.,  for  appellant. 

Thos.  P.  Carothers  for  appellee. 

Apx)eal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  agreed  with  appellee,  by  a  contract  in  writing,  to  construct  for 
her  a  stairway,  and  to  alter  a  room  in  her  house,  at  a  stipulated  price.  Upon 
the  completion  of  the  work  appellee  failed  to  pay,  and  this  suit  was  brought 
to  enforce  the  payment  by  way  of  a  builder's  lien  upon  the  property.  Ap- 
pellee's answer  and  counterclaim  admitted,  at  least  did  not  deny,  the  execu- 
tion of  the  written  contract,  but  attempted  to  plead,  by  way  of  counterclaim, 
that  appellant  had  agreed  to  so  construct  the  stairway  that  a  piano  and  a 
certain  book  case  might  be  passed  up  it.  Nothing  was  said  in  the  contract 
about  the  dimensions  being  so  as  to  accommodate  the  passage  of  the  piano 
or  the  book  case.  There  was  not  an  allegation  in  the  answer  that  the  con- 
tract failed  to  contain  all  the  agreement  between   the  parties,  or  that  the 

vol.  25—31 


482  BROWNING  V.  COMMONWEALTH. 

omission  was  either  through  the  mistake  of  the  {xarties  or  through  the  fraud 
of  appellant. 

A  demurrer  to  this  answer  was  overruled.  In  this  we  are  of  opinion  that 
the  circuit  court  erred;  so  that  In  the  trial  of  the  question  of  alleged  dam- 
ages it  was  not  relevant  to  admit  any  evidence  under  the  state  of  pleadings, 
when  properly  considered,  that  would  tend  to  either  enlarge  or  contradict 
the  written  contract  6ue<i  upon.  As  the  case  must  be  returned  for  a  new- 
trial,  we  think  it  proper  to  say  that  the  law  governing  the  rights  of  the 
parties  Is  that,  under  the  state  of  pleadings  as  now  formeil,  appellant  is  en- 
titled to  a  judgment  for  the  sum  sued  for.  If  the  pleadings  are  reformed  90 
as  to  present  an  issue  upon  the  matters  pleaded  as  a  counte^rclaim  by  appel- 
lee, then  the  jury  should  be  told  to  find  for  appellant  the  amount  sued  upon, 
unless  they  believe  from  the  evidence  that  by  the  mistake  of  the  parties,  if  f\ 
mistake  is  relied  upon,  or  by  the  fraud  of  appellant,  if  that  should  he  relied 
upon,  the  writt<»n  contract  failed  to  state  all  the  terms  of  the  agreement,  in 
which  event  the  jury  should  find  for  the  plaintiff  such  sum  as  would  reason- 
ably represent  the  value  of  the  work  and  material  furnished  to  the  defendant 
as  it  was  done,  for  it  is  manifest  that  appellee's  damage,  if  any,  growing 
out  of  the  breach  of  contract,  is  the  difference  between  the  value  of  the  work, 
if  done  as  contracted,  and  its  value  as  actually  done. 

For  the  reasons  indicatt^d  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  not  inconsistent  with  the  views  herein  expressed. 


BROWNING  V.  COMMONWEALTH. 
(Filed  September  35,  1903.) 

1.  Criminal  libel— Oral  words  which  do  no  more  than  imply  a  purpose  or 
intention  on  the  piirt  of  the  person  spoken  of  to  commit  a  crime,  or  describe 
him  as  possessing  a  disposition,  or  as  wanting  in  qualities,  which  would 
permit  him  to  commit  a  crime,  or  amount  to  a  charge  that  if  opportunity 
offers  he  would  commit  it,  are  not  per  se  actionable.  But  there  is  a  well 
defined  dilTerence  between  written  and  spoken  words.  It  does  not  require 
the  imputation  of  a  crime  to  render  a  publiuition  libelous.  Any  defamatory 
words  ciilculated  to  degrade  or  injure  the  reputation  of  a  person  in  society 
when  written  and  published  maliciously  are  libelous.  Written  words  which 
import  that  another  intended  to  commit  a  crime,  or  that  he  had  a  criminal 
disposition,  are  actionable  without  proof  of  special  damages.  Where  a  de- 
famatory liljel  on  the  character  of  an  individual  will  support  an  action  for 
damages  the  publication  amounts  to  an  indictable  offense. 

2.  Privileged  communiciitions— If  the  matter  charged  as  libelous  be  false 
and  the  publication  malicious,  it  can  not  be  privileged.  A  privileged  com- 
munication is  one  made  upon  a  proper  occasion,  from  a  proper  motive,  in  a 
proper  manner  and  based  upon  reasonable  or  probable  cause.  In  such  cases 
there  is  no  prima  facie  presumption  of  malice  from  the  publication.  There 
must  be  some  evidence  beyond  the  mere  fact  of  publication.  It  may  be  in- 
trinsic from  the  style  and  tone  of  the  communication.  Or  it  may  be  extrin- 
sic as  by  proof  of  actual  malice,  or  that  the  statement  was  knowingly  false, 
or  that  it  was  made  without  probable  cause  or  in  any  way  that  fairly  and 
reasonably  tends  to  overcome  the  prima  facie  presumption  of  protection 
under  the  privilege.  The  immunity  of  a  privileged  communication  is  an 
exception.    The  general  rule  is   that  nothing  but  proof  of  its  truth  is  a  de- 
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Tense  of  a  libel,  and  he  who  relies  on  an  exception  must  prove  the  fact  neoes- 
sary  to  bring  himself  within  It.  The  defendant  must  show  the  informatioii 
on  which  he  relies  in  the  publication  to  show  probable  cause. 

Lockett  A  Lockett  for  appellant. 

'C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

J\.ppeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  David  Browning,  prosecutes  this  appeal  from  a  judgment 
€oT  $85  rendered  against  him  in  the  trial  of  an  indictment  for  criminal  libel, 
"Which  was  based  upon  the  following  words  in  a  letter  written  by  the  appel- 
lant to  one  L.  C.  Newman  concerning  George  Beard,  viz. :  "You  never  an- 
•^wered  my  letter,  and  I  have  since  learned  that  you  have  gone  to  work  for 
Beard.  Don*t  let  the  type  and  outfit  of  the  Banner  get  scattered  until  the 
'SSth,  when  we  can  do  something  with  it.  Did  Thompson  pt\y  you  $76?  Beard 
will  purloin  all  of  the  outfit  if  he  has  a  chance  at  it,  so  I  will  look  to  you  to 
.protect  it  for  the  present. ' ' 

The  first  and  most  imix)rtant  question  presented  by  the  record  for  decision 
is  whether  in  law  the  communication  upon  which  the  indictment  was  based 
should  be  deemed  libelous.  It  is  insisted  for  appellant  that  the  words, 
'''Beard  will  purloin  all  of  the  outfit  if  he  has  a  chance  at  it,"  are  not  a 
libel,  because  they  do  not  charge  that  he  has  actually  purloined,  but  are  the 
jnere  expression  of  an  opinion  on  the  part  of  the  writer  as  to  what  Beard 
-would  do  if  an  opportunity  presented  itself;  that  It  is  indispensable  that  the 
words,  whether  spoken  or  written,  should  charge  "an  act  done  or  a  condition 
^lifting;"  that  if  they  merely  charge  that  the  party  referred  to  will  do  a 
dishonorable  or  criminal  act,  that  is  not  a  defamation  for  which  aofcion  will 
lie. 

It  seems  well  settled  in  the  law  of  slander  that  words  which  only  imply  a 
purpose  or  intention  on  the  part  of  the  person  spoken  of  to  coniniit  a  crime, 
or  describe  him  as  jwssessing  a  disposition,  or  as  wanting  in  qualities,  which 
would  permit  him  to  commit  a  crime,  or  amount  to  a  charge  that  if  oppor- 
tunity offers  he  would  commit  it,  are  not  per  se  actionable.  (Newell  on 
Defamation,  Slander  and  Libel,  section  101;  1  Stark  on  Slander,  24;  Town- 
send  on  Slander  and  Libel,  162;  Bays  v.  Hunt,  60  la.,  361;  Fanning  v. 
Chace,  17  B.  L,  888,  13 L.  K.  A.,  184.)  But  the  law  makes  a  clear  and  well- 
defined  difference  between  spoken  and  written  words.  It  does  not  require 
the  imputation  of  a  crime  to  render  a  publication  libelous.  Any  defamatory 
ip^ords  oaloOlated  to  degrade  or  injure  the  reputation  of  a  person  in  societyi 
when  written  and  published  maliciously,  are  libelous.  (Biley  v.  Lee,  88  Ky., 
668;  Allen  v.  Wortham,  89  Ky.,  486.)  And  the  law  is  equally  well  settled 
that  where  a  de^matory  libel  on  the  character  of  an  individual  will  support 
an  action  for  damages,  the  publication  amounts  to  an  indictable  offense,  in- 
aamuch  as  it  tends  to  provoke  violence  and  disturb  the  peace  of  society.  (1 
Stark,  011.)  In  Duncan,  &c.  v.  Brown,  54  Ky.,  15,  it  was  held  prima  facie 
libelous  to  write  and  publish  of  .'one  "that  he  would  put  his  name  to  any- 
thing that  another  would  request  him  to  sign  that  would  injure  a  thiid  per- 
flon."  In  this  case  there  was  no  charge  that  the  plaintiff  had  actually 
oommitted  a  crime,  but  was  in  effect  a  charge  that  he  could  be  made  th^ 
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tool  of  other  persons  to  injure  the  plaintiff.  This  distinction  between  slan- 
der and  libel  is  very  clearly  defined  in  the  A.  &.  E.  Ency.  of  Law,  3d  edition^ 
volume  18,  page  918,  in  these  words,  viz. :  "Oral  words  which  do  no  more  thai» 
imply  a  purpose  or  intention  on  the  part  of  the  person  spoken  of  to  commit 
a  crime  *  *  *  are  not  slanderous  per  se.  But  it  is  otherwise  when  the^ 
words  are  written,  and  it  is  well  settled  that  written  words  which  import 
that  another  intended  to  commit  a  crime,  or  that  he  had  a  criminal  disposi- 
tion, are  actional  without  proof  of  s[jecial  damages. "  (See  numerous  cases- 
cited  in  note  to  support  text. ) 

We  think  it  is  impossible  to  escape  the  conclusion  that  the  words  on  which 
the  indictment  is  grounded  in  effect  charge  that  Beard,  if  opportunity 
offered,  would  steal  the  printing  outfit,  and  such  a  charge  was  certainly  cal- 
culated to  bring  him  into  odium  and  contempt  in  the  community  in  which 
he  lived,  and  were,  therefore,  per  se  actionable  and  sufficient  to  support  the 
indictment.  Appellant *8  next  contention  is  that  the  extract  from  his  letter, 
which  is  made  the  basis  of  the  charge,  clearly  shows  that  a  confidential  rela- 
tion existed  between  himself  and  Newman ;  and  that  it  was  written  with 
the  sole  intention  of  having  him  guard  certain  property  which  he  had  in- 
trusted him  from  the  rapacity  of  Beard,  and  was  privileged. 

A  privileged  communication  has  been  defined  as  one  made  upon  a  proper 
occasion,  from  a  proper  motive,  in  a  proper  manner  and  based  upon  reason- 
able or  probable  cause.  In  such  cases  there  is  no  prima  facia  presumption 
of  malice  from  the  publication.  There  must  be  some  evidence  beyond  the 
mere  fact  of  publication.  It  may  be  intrinsic  from  the  style  and  tone  of  the 
communication.  If  it  contains  expressions  which  exceed  the  limits  of  priv- 
ilege, such  expressions  are  evidence  of  malice.  Or  it  may  be  extrinsic,  as  by 
proof  of  actual  malice,  or  that  the  statement  was  knowingly  false,  or  that 
it  was  made  without  probable  cause  or  in  any  way  that  fairly  and  reason- 
ably tends  to  overcome  the  prima  facia  presumption  of  protection  under  the 
privilege. 

The  immunity  of  a  privileged  communication  is  an  exception.  The  gen- 
eral rule  is  that  nothing  but  proof  of  its  truth  is  a  defense  of  a  libel,  and  he 
who  relies  on  an  exception  must  prove  the  fact  necessary  to  bring  himself 
within  it.  Actual  malice  can  rarely  be  proven,  and  the  only  chances  for  re- 
dress for  the  plaintiff  is  onlinarily  the  want  of  probable  cause  in  the  publi- 
cation. It,  therefore,  follows  that  the  defendant  must  show  the  information 
on  which  he  relies  in  the  publication  to  show  probable  ciiuse.  In  this  cate^ 
the  defendant  has  not  attempted  to  show  any  facts  which  reasonably  induced 
him  to  believe  that  his  property  was  in  danger  from  Beard,  or  any  necessity 
for  his  cninmunication  on  this  point  to  Newman.  And  it  is  well  settled 
law  that  if  the  matter  charged  as  libelous  be  false  and  the  publication  ma- 
licious, it  can  not  be  privileged.  The  instructions  in  this  case  submit  this, 
que-stion  to  the  jury,  and  they  have  found  against  the  plaintiff. 

It  follows  that  the  judgment  must  be  affirmed. 
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COMMONWEALTH  v.  ELKINS. 

(Filed  September  95,  1903.) 

Penal  action— Limitation— An  action  by  the  Commonwealth  to  recover 
^he  penalty  imposed  by  statute  for  violation  of  the  local  option  law  against 
the  sale  of  spirituous  liquors  instituted  more  than  one  year  after  the  com- 
mission of  the  offense  charged  is  barred  by  limitation:  and  the  fact  that  an 
indictment  had  been  returned  against  the  offender  within  one  year  after  the 
'Commission  of  the  offense  did  not  serve  to  suspend  the  statute,  where  the  in- 
dictment was  dismissed  after  the  expiration  of  the  limitation  period  with- 
out a  resubmission  to  the  grand  jury. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellant. 

S.  Walton  Forgy  for  appellee. 

Appeiil  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  the  petition  in  this  case,  which  was  filed  in  the  Todd  Circuit  Court  on 
the  10th  day  of  November,  1909,  the  appellant.  Commonwealth  of  Kentucky, 
sought  to  recover  of  the  appellee  the  sum  of  |200,  and  the  costs  of  the  action, 
«s  a  penalty  under  the  statute  for  an  alleged  violation  of  the  local  option 
law,  which  appellant  is  charged  to  have  committed  by  selling  spirituous 
liquors  in  the  town  of  Trenton,  in  May  or  June,  1901. 

The  lower  court  sustained  a  demurrer  to  the  petition  upon  the  ground  that 
the  action  was  barred  by  limitation,  and  the  only  question  presented  fop 
consideration  by  this  appeal  is  whether  or  not  the  prosecution  was  tarred 
by  the  statute  of  limitation. 

Section  1138  of  the  Kentucky  Statutes  provides  that  "prosecutions  by  the 
Commonwealth  for  felony,  unless  otherwise  especially  provided,  shall  not  be 
barred  by  lapse  of  time,  or  any  law  of  limitation.  Prosecutions  by  the  Com- 
monwealth to  recover  a  penalty  for  a  violation  of  any  penal  statute  or  law, 
and  an  action  or  procedure  at  the  instance  of  any  person  to  recover  any  such 
penalty,  shall  be  commenced  within  one  year  after  the  right  to  such  i)enalt7 
accrues,  and  not  after,  unless  a  different  time  is  allowed  by  the  law  impos- 
ing the  penalty. "    *    *    * 

It  appears  from  the  averments  of  the  i^etition  that  appellee  was  indicted 
on  the  7th  day  of  December,  1S)01,  in  the  Todd  Circuit  Court  for  the  same 
offense  for  which  the  penalty  is  sought  to  be  recovered  against  him  in  this 
case.  The  indictment  was  allowed  to  remain  on  the  docket  without  trial  or 
other  action  until  the  16th  day  of  July,  190*2,  at  which  time  an  order  was 
entered  by  the  court  dismissing  it  without  a  re-reference  to  the  grand  jury. 
It  does  not  appear  from  the  record  that  the  appellee  was  ever  before  the  court 
under  the  indictment. 

So  upon  the  face  of  the  record  it  is  conclusively  shown  that  more  than  a 
year  elapsed  between  the  commission  of  the  offense  by  appellee  and  the  date 
of  the  dismissal  of  the  indictment,  and  the  petition  in  this  case  was  not  filed 
until  about  four  months  after  the  dismissal  of  the  indictment,  and  about 
seventeen  months  after  the  alleged  commission  ol  the  offense.  It  is  con- 
tended, however,  by  counsel  for  appellant  that  limitation  did  not  run  against 
this  action  to  recover  the  statutory  penalty  as  long  as  the  indictmtnt  was 
pending,  and  that  the  filing  of  the  petition  was  but  a  continuation  of  thQ 
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prosecution  begun  by  indiotment,  In  other  words,  that  the  time  during* 
Which  the  indictment  was  pending  should  be  excluded  from  the  statutoir 
period  within  which  the  prosecution  was  required  to  be  commenced. 

No  authority  is  cited  in  the  brief  of  counsel  in  support  of  this  oontention,. 
and  we  apprehend  that  none  can  be  found. 

In  Commonwealth  v.  T.  J.  Megibben  Co.,  101  Ky.,  196,  a  second  indict- 
ment was  returned  against  the  defendant  for  maintaining  a  nuisance  which 
showed  on  its  face  that  the  offense  charged  was  committed  more  than  a  year 
before  the  finding  of  the  indictment,  but  as  the  indictment  contained  the- 
averment  that  the  offense  therein  charged  was  the  same  charged  in  the- 
former  indictment  returned  in  the  same  court,  it  was  contended  for  the 
prosecution  that  the  second  indictment  was  not  barred  by  limitation,  but 
should  be  regarded  as  a  continuation  of  the  prosecution  set  on  foot  by  the 
first  indictment,  but  this  court  held  that  a  prosecution  under  the  second  in- 
dictment would  not  be  regarded  as  a  continuation  of  the  former  proseoutlonr 
Sb  as  to  avoid  the  statute  of  limitation,  as  it  was  not  alleged  in  the  second 
indictment  that  the  other  indictment  had  been  quashed  and  the  case  re-re> 
ferred  to  the  grand  jury,  or  dismissed  by  the  Commonwealth's  attorney  and 
re-referred.  Consequently  a  demurrer  was  sustained  to  the  last  Indictroent- 
because  of  the  bar  interposed  by  the  statute  of  limitations.  To  the  same 
effect  was  the  decision  of  this  court  In  Tully  v.  Commonwealth,  18  Bush, 
168,  and  of  the  Superior  Court  in  N.  N.  &  M.  V.  R.  R.  Co.  v.  Common- 
wealth, 14  Ey.  Law  Rep.,  197,  and  L.  &  N.  R.  R.  Co.  v.  Commonwealth,  i 
Law  Rep.,  687. 

In  no  case  that  we  have  been  able  to  find  has  it  been  held  in  this  State* 
that  where  a  prosecution  for  an  offense  has  been  commenced  by  indictment, 
and  the  indictment  dismissed  without  a  re-reference  to  the  grand  jury,  m 
■eoond  Indictment  for  the  same  offense  or  action  to  reoover  the  penalty  de> 
nounced  by  statute  against  such  an  offense,  is  to  be  regarded  as  a  oontinn- 
anoe  of  the  former  prosecution,  even  though  such  second  indictment  be 
found,  or  action  commenced,  within  a  year  after  the  commission  of  the 
offense,  and  much  less  can  it  be  so  regarded  if  commenced  more  than  a  year 
from  the  date  of  its  commission. 

If  an  indictment  is  quashed  upon  any  of  the  grounds  mentioned  in  section 
168,  Criminal  Code,  section  159  makes  it  the  duty  of  the  judge  of  the  circuit 
court  to  make  an  order  that  the  case  be  submitted  to  another  grand  jury» 
and  that  the  defendant,  if  in  custody,  shall  be  remanded  to  jail,  or  required 
to  give  bail  for  his  appearance  to  answer  a  new  indictment,  if  one  be  found 
at  that  or  the  next  term  of  the  court.  It  is  further  provided  by  section  16(> 
that  unless  a  new  indictment  be  found  before  the  final  discharge  of  the  next 
grand  juiy  the  defendant  shall  be  discharged  from  custody,  or  bail,  unlesa 
for  good  cause  the  court  shall  otherwise  order. 

In  the  state  of  case  thus  provided  for,  if  a  new  indictment  be  returned, 
against  the  defendant,  though  beyond  the  period  fixed  by  the  statute  of 
limitations,  for  the  prosecution  of  one  guilty  of  the  offense  charged,  the 
prosecution  would  not  be  barred  by  the  statute,  for  the  {Hroseoution  under 
the  second  indictment  would  be  but  a  continuation  of  that  commenced  under 
the  first  indictment,  the  defendant  being  all  the  time  before  the  court  by 
Virtiie  of  its  order  made  at  the  time  of  re-referring  the  case  to  the  grand  jury^ 
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Section  178,  CrimiDal  Code,  proyided  In  substance  that  the  dismissal  of  an 
indictment  by  the  court  on  demurrer,  or  for  objection  to  its  form  or  sub- 
stance taken  during  the  trial,  or  for  variance  between  the  indictment  and 
proof,  shall  not  bar  another  prosecution  for  the  same  offense.  Section  245 
likewise  provides  that  when  the  indictment  is  dismissed  by  the  attorney  for 
the  Commonwealth  with  the  permission  of  the  court,  such  dismissal  shall 
not  bar  a  future  prosecution  for  the  same  offense.  While  liot  expressly  au- 
thorized by  sections  178  and  243,  we  know  of  no  rule  of  law  or  practice  that 
would  forbid  the  re-reference  to  the  grand  jury  of  an  indictment  dismissed 
as  therein  provided,  or  the  holding  of  the  defendant  in  jail,  or  on  bond  to 
answer  the  new  indictment  that  might  be  found  by  the  grand  jury.  How- 
ever, where  the  dismissal  of  the  indictment  results  as  authorized  by  sections 
178  and  843,  and  without  a  re-reference  to  the  grand  jury,  that  body  may 
nevertheless  return  another  indictment  against  the  same  defendant  for  the 
same  offense,  at  any  time  within  the  statutory  period  fixed  for  the  prosecu- 
tion of  such  an  offense,  but  it  is  only  where  an  order  of  re-reference  is  made 
upon  the  dismissal  of  the  indictment  that  the  return  of  a  new  indictment 
for  the  same  offense  by  the  grand  jury  will  be  treated  as  a  continuation  of 
the  prosecution  begun  by  the  finding  of  the  first  indictment. 

It  is  not  averred  in  the  petition  that  a  re-reference  to  the  grand  jury  was 
had  upon  the  dismissal  of  the  indictment  against  appellee,  consequently  its 
dismissal  ended  the  prosecution  against  him,  never  to  be  revived,  because 
the  dismissal  occurred  more  than  a  year  after  the  commission  of  the  offense 
charged. 

If  the  indictment  had  been  dismissed  within  the  year  succeeding  the  com- 
mission of  the  offense,  though  without  a  re-reference  of  the  case  to  the  grand 
jury,  another  prosecution  for  the  same  offense  might  have  been  instituted 
against  appellee  at  any  time  before  the  expiration  of  the  year,  by  indictment 
or  by  civil  action,  as  here  attempted,  but  this  case  must,  in  our  view  of  the 
law,  be  regarded  as  an  original  action,  without  support  from  the  indictment 
under  which  the  prosecution  against  appellant  was  originated,  and  it  being 
shown  on  the  face  of  the  petition  that  it  was  not  brought  within  a  year  next 
after  the  right  to  recover  the  penalty  accrued,  viz. ,  of  the  date  of  the  com- 
mission of  the  offense  complained  of,  it  follows  that  no  error  was  committed 
by  the  lower  court  in  sustaining  the  demurrer  and  dismissing  the  petition. 

Therefore,  the  judgment  is  affirmed. 


COMMONWEALTH  v.  LYONS. 

(Filed  September  25,  1903— Not  to  be  reported.) 

Turnpike  road— Failure  of  officers  to  make  report— An  indictment,  drawn 
under  sections  4718.  and  4719  of  the  Kentucky  Statutes,  which  provide 
penalties  for  the  failure  of  the  president  and  managers  and  the  president 
and  directors  of  turnpike  companies  to  make  report  to  the  county  court  at 
the  time  provided,  against  the  "president  and  treasurer"  of  a  turnpike  com- 
pany is  fatally  defective  in  failing  to  negative  the  presumption  that  the 
managers  and  directors  had  performed  their  duty  by  making  a  report,  as  a 
ireport  by  them  would  have  answered  the  requirements  of  the  statute. 

Clifton  J.  Pratt  and  M.  B.  lodd  for  appellant. 
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W.  G.  Welch  for  appellee. 

Appeal  from  LincolD  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  grand  jury  at  the  March  term,  1908,  returned  into  the  court  an  indict- 
ment against  the  appellee  as  follows:  "The  grand  juiy  "of  the  county  of  Lin- 
c'oln,  in  the  name  and  by  the  authority  of  the  Commonwealth,  accuse  C.  G. 
Lyons  of  the  offense  of  failing  and  i*efusing  to  make  a  full  and  sworn  report 
or  settlement  as  president  and  treasurer  of  the  Hustonville  and  Coffey's  Mill 
Turnpike  Koad  Co.  to  the  Lincoln  County  Court  during  the  month  of  July, 
1902,  showing  an  itemized  statement  of  its  entire  earnings,  committed  in 
manner  and  form  as  follows:  "The  said  C.  G.  Lyons,  in  the  county  and  State 
aforesaid,  on  the  —  day  of  July,  1902,  and  before  the  finding  of  this  indict- 
ment, was  the  president  and  treasurer  of  the  Hustonville  and  Coffey's  Mill 
Turnpike  Koad  Co.,  which  was  an  incorporated  comptiny  under  and  by  virtue 
of  the  iaws  of  Kentucky,  and  in  which  corporation  the  county  of  Lincoln 
owned  stock,  did  fail  and  refuse  to  make  a  full  report  or  settlement,  sworn 
to  by  him  as  such  officer,  as  required  by  law,  or  any  ivport  at  all  to  the 
county  court  of  Lincoln,  Ky.,  during  the  month  of  July,  11K)2,  showing  an 
itemized  account  of  the  entire  earnings  of  said  turnpike  road  company, 
against  the  peace  and  dignity  of  the  Commonwealth." 

A  demurrer  was  sustained  to  this  indictment  by  the  lower  court,  and  the 
Commonwealth  has  appealed. 

This  indictment  was  drawn  under  sections  4718  and  4719  of  the  Kentucky 
Statutes.  It  will  be  seen  that  the  first  section  refeiTed  to  requires  the  presi- 
dent and  managers  of  turnpike  companies,  in  the  month  of  July,  to  make  a 
full  settlement  with  the  county  court  .showing  an  itemized  account  of  their 
entire  earnings,  and  in  the  event  of  their  failure  the  corporation  shall  be  in- 
dicted and  fined  not  less  than  $25  nor  more  than  $100.  The  other  section  of 
the  statutes  referred  to  states  that  if  the  president  and  directors  of  any  turn- 
pike company  shall  fail  or  refuse  to  make  such  a  report  and  settlement,  they 
shall  be  fined  in  a  sum  not  less  than  $100,  and  made  jointly  and  severally 
liable  therefor.  The  sections  do  not  refer  to  treasurer  unless  he  might  he 
included  in  the  first  section  as  one  of  the  managers.  It  is  nowhere  indicated 
that  the  president  alone  is  required  to  perform  the  duties  imposed.  The 
other  managers  and  directors  were  authorized  and  could  have  made  the  re- 
port of  the  net  earnings  of  the  road,  and,  so  far  as  the  language  of  the  in- 
dictment is  concerned,  may  have  done  so.  The  indictment  only  charges  the 
appellet^  as  president,  with  failing  to  do  so,  but  does  not  negative  the  pre- 
sumption that  the  managers  and  directors  of  the  company  performed  their 
duty  in  making  the  report  and  a  report  from  them  would  have  been  suffi- 
cient and  would  have  answered  the  retiuirement  of  the  statutes. 

Wherefore,  the  judgment  of  the  lower  court  is  aflQrmetl. 


MILLS  V.   LOriSVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  September  29,  1903.) 

1.  Railroads— Fire  resulting  from  sparks  from  engine— Evidence— In  an 
action  against  a  railroad  company  to  recover  for  the  loss  of  a  house  by  fire, 
allegeil  to  have  been  occiisioned  by  spirks  from  a  railroad  locomotive  pass- 
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ing  alonff  the  tracks  about  fifty  feet  distant,  it  is  competent,  where  the  loco- 
motive which  passed  the  house  a  short  time  before  the  fire  can  not  be  iden- 
tified, to  admit  evidence  to  show  that  a  few  days  before  the  fire  fences  along 
the  track,  and  another  about  the  same  distance  from  the  track  as  the  house, 
were  set  on  fire  by  sparks  from  the  engines  of  the  company. 

2.  Same— Instruction— Error— The  court  should  not  instruct  the  jury  upon 
the  burden  of  proof,  but  simply  frame  the  instructions  so  as  to  indicate  on 
whom  the  burden  lies;  hence  so  much  of  an  Instruction  as  instructs  the  jury 
that  the  burden  is  on  the  plain tiil  to  prove  that  the  engines  of  a  railroad 
company  were  operated  negligently,  theivby  causing  a  fire,  is  erroneous,  al- 
though not  sufidcient  in  itself  to  authorize  a  reversal. 

3.  Same— An  instruction  of  the  court  which  exempts  the  railroad  company 
from  liability  if  the  engines  were  equipped  "with  suitable  and  approved  fire 
arresters,  in  reasonably  good  condition,  which  prevented  sparks  from  escap- 
ing from  said  engines  as  far  as  ])nicticable,  * '  is  not  in  the  form  approved  in 
the  settled  decisions  of  the  court;  and  in  lieu  of  it  the  jury  should  be  told 
that  they  should  find  for  the  defendant  company  if  they  believed  from  the 
■evidence  that  the  engines  were  provided  with  the  most  effectual  spark 
arrester  known  to  science  and  of  practical  use.  properly  adjust4^d,  that  would 
prevent  as  far  as  possil)le  sparks  escaping,  unless  they  believed  that  the  en- 
gines were  negligently  operated,  resulting  in  sparks  escaping  and  setting 
fire  to  the  houst*. 

S.  R.  Crewdson  and  \V.  P.  Sandidge  for  appellant. 

Wilbur  F.  Browder,  J.  C.  Browder  and  Kdward  W.  Hines  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant's  n»sidence  was  destroyed  by  fire  in  June.  18ftP,  and  he  filed  this 
action  to  recover  damages  therefor  of  the  appellee  on  the  ground  that  the 
lire  originated  from  a  spark  emitted  from  one  of  its  engines.  On  the  trial 
of  the  case  the  jury  returned  a  verdict  in  favor  of  the- defendant,  and  the 
plaintiff  appeals. 

The  track  of  the  road  as  it  passes  appellant's  house  runs  north  and  south. 
The  house  was  situated  on  the  east  side  of  the  track  and  something  over 
fifty  yartls  from  it.  As  shown  by  the  plaintiff's  evidence,  there  had  been  no 
Bre  in  the  fnmt  of  the  house  for  several  months  and  no  fire  in  it  at  all  on 
that  day  except  the  kitchen  fin*  t^)  get  breakfast,  between  five  and  six  in  the 
morning.  The  house  was  discovered  afire  in  the  roof  over  one  of  the  front 
rooms  facing  the  railroad  ai)out  t^n  o'clock.  The  kit<!hen  fire  had  then  been 
out  several  hours.  The  kitchen  was  at  the  back  of  the  house;  a  strong  wind 
was  blowing  frrun  the  west  or  from  the  railroad  towards  the  hou.*«e.  The 
evidence  for  the  plaintiff  also  showed  that  about  twenty  minutes  before  the 
fire  was  discovered  a  freight  train  passed  going  south,  and  that  at  this  part 
of  the  i-oad  being  up  gnwle  going  south,  the  engines  puffed  a  good  deal. 
There  was  also  testimony  to  the  effect  that  along  this  part  of  the  track,  and 
AS  far  from  it  as  the  house  was  situated,  a  great  many  cinders  were  found  on 
the  ground,  varying  in  size  from  a  pea  to  the  size  of  a  man's  thumb  nail. 
At  the  time  that  the  house  was  set  on  fire  the  fence,  which  ran  along  the 
railroad,  took  fire  north  of  the  house  and  about  one-eighth  of  a  mile  from  it, 
the  fence  being  on  the  same  side  of  the  railroad  as  the  house.  The  plaintiff 
offered  to  prove  that  a  few  days  before   the  fire  a  fence  in   the  field  as  far 
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from  the  track  as  the  house  took  fire  from  sparks  from  an  engine  that  was 
passing.  He  also  offered  to  prove  that  a  few  days  before  another  fence  was 
set  on  fire  near  the  plaintiff's  house  by  sparks  emitted  from  a  locomotive 
that  was  passing  on  the  road.  This  evidence  was  excluded  by  the  court,  to 
which  the  plaintiff  excepted.  The  court  allowed  the  evidence  to  be  given  of 
fires  occurring  on  the  day  that  the  house  burned,  but  rejected  the  evidence 
as  to  other  fires  on  other  days,  though  about  the  same  time.  The  propriety 
of  this  rule  is  the  first  question  to  be  determined  on  the  appeal. 

In  3  Shearman  and  Redfield  on  Negligence,  section  675,  after  stating  that 
the  plaintiff  must  show  by  reasonable  affirmative  evidence  that  the  fire  orig- 
inated from  the  defendant's  locomotive,  the  learned  authors  say:  "Evidence 
showing  fchat  the  engine  emitted  sparks  in  size  and  number  sufficient  to  ac- 
count for  the  fii*e,  and  flying  near  the  shed  or  building  which  actually  caught 
fire,  and  that  the  fire  was  discovered  very  soon  afterwards,  no  other  cause 
being  known,  is  suflScient  to  go  to  the  jury  on  this  point.  And  when  the 
imrticular  engine  which  caused  the  fire  can  not  be  fully  identified,  evidence 
that  sparks  and  burning  coals  were  frequently  dropped  by  engines  passing 
on  the  same  road  upon  other  occasions,  at  or  about  the  time  of  the  fire,  before 
or  after,  is  relevant  and  competent  to  show  habitual  negligence,  and  to  make 
it  probable  that  the  plaintiff's  injury  proceeded  from  the  same  cause." 

So  in  18  Am.  &  Eng.  Ency.  of  Law,  2nd  edition,  615,  the  rule  is  thus 
stated  :  "It  has  been  held  generally  that  in  an  action  for  damages  from  fire» 
alleged  to  have  been  caused  by  sparks  from  a  locomotive,  the  plaintiff  may 
introduce  evidence  to  show  that  about  the  time  the  fire  in  question  happened 
the  engines  of  the  defendant  running  past  the  location  of  the  fire  were  in 
such  a  condition,  or  were  so  managed,  as  to  be  likely  to  set  fire  to  object's  in 
the  position  of  the  property  burned,  or  that  sparks  emitted  by  engines  of  the 
company  about  that  time  had  set  fire  to  other  property  similarly  situated, 
and  this  without  showing  that  these  engines  were  run  by  the  same  engineer 
or  were  of  the  same  construction  as  the  one  that  occasioned  the  partloular 
damage. ' ' 

The  same  rule  is  laid  down  in  S  Thompson  on  Negligence,  sections  2S7S- 
S874,  and  was  recognized  and  approved  by  this  court  in  Kentucky  Central 
B.  R.  Co.  V.  Barrow,  89  Ky.,  648,  where  the  court  said-:  "The  evidence  in- 
troduced on  the  trial  of  which  appellant  complains  was  substantially  that 
trains  frequently  set  fire  to  the  fences  and  grass  at  other  places  in  the  vicin- 
ity of  appellee  along  the  line  of  that  rood,  and  at  different  times  during  the 
fall  of  1881."  The  court  then,  after  quoting  with  approval  from  Sheldon  v. 
Hudson  River  K.  R.,  14  N.  Y.,  218,  a  leading  case  announcing  the  rule 
above  stated,  said:  "In  our  opinion  the  reasons  given  in  the  case  referred  to 
in  favor  of  the  competency  of  the  evidence  there  considered  apply  to  thi» 
case,  and  the  evidence  objected  to  was  properly  admitted  by  the  court." 

This  case  was  followed  and  approved  in  L.  &  N.  R.  R.  Co.  v.  Samuels,  82 
Ky.  Law  Rep.,  803,  and  I.  C.  B.   R.  Co.  v.   Scheible,  24  Ky.  Law  Rep..  708. 

The  lo3omotives  of  the  defendant  are  under  a  unity  of  management.  The 
screens  used  in  all  are  the  same.  The  proof  for  the  defendant  tended  U> 
show  that  they  were  all  in  substantially  the  same  condition  as  to  safety  from 
sparks.  The  engine  that  passed  just  before  the  house  was  discovered  afire 
could  not  be  identified  by  the  plaintiff.     The  fact  that  other  fires  occurred 
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on  property  similarly  situated  set  by  these  looomotiyes  was  a  oirbumstanoe 
tending  to  show  that  the  house,  although  so  far  from  the  track,  might  have 
been  set  aflre  in  the  same  way. '  And  the  fact  that  other  fires  occurred  tended 
to  show  either  that  there  was  some  defect  in  the  screens  used  by  the  defend- 
ant or  in  the  management  of  the  engines.  We,  therefore,  conclude  that  the 
eridenoe  rejected  by  the  court  should  have  been  admitted. 

Appellant  also  complains  that  the  court  erred  in  its  instructions  to  the 
jury.  The  court  gave  three  instructions.  The  first  is  not  objected  to.  ThB 
second  and  third  are  as  follows  : 

**2d.  If  plaintifif's  dwelling  house  was  set  on  fire  otherwise  than  by  sparks- 
or  coals  of  fire  from  defendant's  engines,  then  the  jury  should  find  for  the 
defendant.  And  if  all  defendant's  engines  passing  plaintiff's  premises  at 
the  time  of  the  fire  were  equipped  with  safe  and  approved  fire  arresters,  in 
good  condition,  and  the  trains  were  run  and  operated  without  negligence  on 
the  part  of  defendant's  servants,  then  the  jury  should  find  for  the  defendant. 

**Sd.  The  court  instructs  the  jury  that  if  they  shall  believe  from  the  evi- 
dence that  defendant's  locomotive  engines  which  passed  by  plaintiff's  prem- 
ises on  the  morning  of  June  80,  1890,  between  the  hour  of  eight  o'clock  and 
the  time  his  house  caught  fire,  were  equippedwith  suitable  and  approved  fir© 
arresters,  in  reasonably  good  condition,  which  prevented  sparks  from  escap- 
ing from  said  engines  as  far  as  the  same  was  practicable,  they  must  find  for 
the  defendant,  even  if  they  shall  believe  from  the  evidence  that  said  fire  waft 
caused  by  sparks  escaping  from  the  engines;  unless  they  shall  further  believe 
that  the  defendant's  employes  in  charge  of  said  engines  operated  them  so- 
negligently  as  to  cause  fire,  and  the  burden  Is  on  the  plaintiff  to  prove  said 
engines  were  operated  negligently  and  carelesidy  at  said  time  and  place. 

"Negligence  is  the  absence  of  ordinary  care,  and  ordinary  care  is  such  care> 
as  an  ordinarily  purdent  man  would  use  under  similar  circumstances  in« 
Yolving  his  own  interests. ' ' 

The  first  clause  of  instruction  2  is  not  objected  to.  But  It  is  hard  to  under  ^ 
stand  why  the  second  clause  of  this  instruction  and  instruction  8  were  both 
given,  as  the  same  Idea  is  expressed  in  both.  So  much  of  the  third  instruo-- 
tioD  as  told  the  jury  that  the  burden  was  on  the  plaintiff  to  prove  that  the> 
engines  were  operated  negligently  should  not  have  been  given  as  the  court, 
should  not  instruct  the  Jury  upon  burden  of  proof,  but  simply  so  frame  the- 
Instruotions  as  to  indicate  on  whom  the  burden  of  proof  lies.  And  while^ 
this  alone  would  not  be  sufficient  grounds  for  reversal,  it  is  better  that  such 
Instructions  should  not  be  given.  It  is  insisted  also  for  appellant  that  the^ 
instructions  do  not  follow  the  rule  heretofore  laid  down,  in  so  far  as  they 
exempted  the  defendant  from  liability  if  the  engines  were  equipped  *'with 
safe  and  approved  fire  arresters,  in  good  condition,"  as  expressed  in  instruC 
tion  2,  or  *^'with  suitable  and  approved  fire  arresters,  in  reasonably  good  con- 
dition, which  prevented  sparks  from  escaping  from  said  engines  as  far  as  the 
same  was  practicable,"  as  expressed  in  instruction  8. 

Section  782,  Kentucky  Statutes,  is  as  follows:  *'A11  companies  shall  place 
in,  on  or  around  the  tops  of  the  chimneys  of  engines  a  screen,  fender,  damper- 
or  other  appliances  that  will  prevent  as  far  as  possible  sparks  of  fire  from 
escaping  from  such  chimneys." 

In  Ky.  Central  B.  B.  Co.  v.  Barrow,  89  Ky.,  688,  this  court,  after  quoting 
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the  statute,  said:  *'In  some  of  the  States  railroad  compaDles  are,  by  statute, 
made  absolutely  liable  for  injuries  caused  by  fire  proceeding  from  their  en- 
gines, irrespective  of  any  question  of  negligence;  but  as  such  comimnies  are 
in  this  State  authorized  by  law  to  operate  their  railroads  by  steam,  which 
necessitates  the  use  of  fire,  they  should  not  on  principle,  in  the  absence  of  a 
statute  requiring  it,  be  held  liable  for  injuries  unavoidably  produced  by  Are 
kept  and  used  to  generate  steam ;  and  that  view  is  in  harmony  with  the  act 
just  quoted;  for  persons  and  companies  oi)erating  railroads  are  not  required 
by  that  act  to  provide  appliances  that  will  effectually  and  certainly,  under 
every  condition,  prevent  the  escape  of  sparks  from  the  chimneys  of  their 
locomotives  rfnci  cars,  but  only  to  provide  and  use  the  best  and  most  effectual 
preventative  known  to  science  so  as  to  prevent  as  far  as  possible  injury  being 
done  in  the  mode  described  in  the  statute  to  property  near  railroads.** 

This  case  was  approved  in  L.  &  N.  K.  R.  Co.  v.  Taylor,  92  Ky.,  55,  where  it 
was  said  that  the  company  is  "only  n^quired  to  use  the  best  and  most 
effectual  preventive  known  to  science  and  of  practical  use  that  will  prevent 
«s  far  as  possible  sparks  escaping  from  the  chimneys  of  their  locomotives." 

It  was  again  followed  in  L.  &  N.  R.  R.  Co.  v.  Dalton,  102  Ky.,  290,  where 
it  was  held  that  the  company  was  liable,  though  the  spark  arrester  was  in 
good  condition,  if  the  engine  was  handled  negligently,  and  thereby  sparks 
escaped  from  it  and  ignited  the  house.  These  cases  were  recently  approved 
in  L.  &  N.  R.  R.  Co.  v.  Samuel's  Ex'or,  22  Ky.  Law  Rep.,  303,  and  I.  C.  R. 
R.  Co.  V.  Scheible,  34  Ky.  Law  Rep. ,  1708.  The  construction  of  the  statute  thus 
so  often  announced  should  not  now  be  departed  from,  and  in  lieu  of  the  last 
clause  of  instruction  2  and  the  whole  of  instruction  3  the  court  should  have 
told  the  jury  that  if  they  believed  from  the  evidence  that  the  plaintiff's 
dwelling  house  was  set  on  fire  by  sparks  escaping  from  one  of  the  defend- 
ant's engines,  yet  if  they  further  believed  from  the  evidence  that  said  engine 
was  at  the  time  provided  with  the  best  and  most  effectual  spark  arrester 
known  to  science  and  of  practical  use,  properly  adjusted,  that  would  prevent 
as  far  as  possible  sparks  escaping  from  the  chimney  of  the  engine,  they  should 
find  for  the  defendant  unless  they  further  believed  from  the  evidence  that 
said  engine  was  operated  negligently,  and  by  reason  thereof  sparks  escaped 
from  it  and  set  fire  t<i  the  house.  The  definition  of  negligence  should  also 
be  given  as  in  instruction  3.  While  the  evidence  was  conflicting  on  the 
whole  cast*  we  conclude  that  a  new  trial  should  be  gi-anted. 

Judgment  revervsed  and  cause  remandetl  for  a  new  trial  and  further  pro- 
ceedings consistent  herewith. 

Whole  court  sitting. 

HOGG  V.  POTTER. 

(Filed  September  29,  1903— Not  to  be  reported.) 

1.  Dower— Relinquishment  of— The  fact  that  the  husband  made  an  assign* 
ment  for  the  benefit  of  creditors  and  in  the  action  instituted  by  the  assignee 
for  a  settlement  of  the  est^t^,  to  which  the  wife  was  not  a  party,  an  order 
was  entered  permitting  the  husband  to  continue  in  the  iK)ssession  of  the 
homestead  then  occupied  by  him  until  the  further  order  of  the  court,  which 
suit  is  still  pending  and  undetermined,  and  that  the  wife  I'esided  with  her 
husband  until  his  death  on  the  homestead  referred  to,  does  not  operate  as  a 
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reUnqnishment  of  her  right  to  claim  dower  In  laDda  of  the  husband  which 
were  sold  under  execution  many  years  before,  which  claim  she  made  soon^ 
after  the  death  of  Iter  husband. 

9.  Same— Purchase-money  lien— Where  the  husband  paid  for  the  land  with 
money  borrowed  from  a  third  party,  and  no  lien  was  retained  in  the  deed 
for  purchase  money,  it  can  not  be  said  that  the  widow  is  not  entitled  to 
dower  in  the  land  afterwards  sold  under  execution  on  the  ground  that  it  was 
a  sale  to  collect  the  purchase  price.  , 

8.  Pleading— In  an  action  by  the  widow  to  recover  dower  In  lands  of  her 
husband  previously  sold  at  execution  sale  it  is  not  relevant  for  the  purchaser 
of  the  land  to  pleiid  by  way  of  defense  to  the  action  that  the  widow,  having 
been  made  a  feme  sole  during  the  life  of  her  husband,  had  profited  by  the 
purchase,  at  low  prices,  of  the  husband's  property  at  decretal  sale,  and  that 
she  ought  not  to  be  allowed  to  claim  dower  In  the  land,  such  a  plea  being 
one  which  one  who  Is  not  a  creditor  of  the  husband  can  not  set  up. 

Tlnsley  &  Faulkner,  John  D.  White  and  Forcht  &  Field  for  appellant. 

Cook  &  Jones,  D.  K.  Bawlings  and  Lyttle  &  Jeffries  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Prior  to  the  year  1877  appellee  and  II.  G.  Potter  were  married  and  resided 
in  Clay  county  as  husband  and  wiftMintll  her  husband's  death,  which  oc- 
curred in  18ft«.  In  the  year  1897  t-he  brought  this  suit  to  recover  dower  in 
the  lands  described  in  the  petition  which  were  owned  by  her  husband  in  fee^ 
simple,  but  which  had  been  sold  from  him  by  an  execution  in  the  year  1878. 
Appellee  never  conveyed  nor  joined  in  any  conveyance  for  her  dower  interest 
therein. 

Under  the  statute  in  existence  at  the  time  of  the  marriage  of  appt^llee  and 
her  husband,  and  which  has  existed  ever  since,  the  wife  shall  be  endowed 
for  her  life  of  one-third  of  the  re«l  eptate  of  which  her  husband,  or  nny  one 
for  his  use,  was  seized  of  an  estate  in  fee  simple  at  any  time  during  the  cov- 
erture unless  her  right  to  such  dower  shall  have  been  barre<i,  forfeited  or  re- 
linquished. Under  this  statute  the  appellet*  is  entitled  to  dower  in  this  land 
unless  by  reason  of  some  action  or  nonaction  of  hers  she  is  barred  or  has 
forfeited  or  relinquished  her  interest  therein. 

The  appellant  contends  that  such  is  the  case.  She  contends,  first,  that  the 
appellee  relinquished  her  dowor  right  in  this  land  by  accepting  homestead 
in  other  lauds  in  lieu  of  dower,  and  that  she  is  now  estopp«^»d  froi^i  claiming 
the  dower;  second,  she  claims  that  this  land  was  sold  in  1878  to  sjitiyfya  lien 
for  the  purchase  price,  and  that  by  reason  of  8(»ction  2186  of  the  Kentucky 
Statutes  she  is  not  entitled  to  dower  in  this  land.  As  to  appellant's  first 
contention,  that  a  homestead  had  been  allotted  to  her,  and  that  she  had  ac- 
cepted and  continued  to  occupy  same,  and  for  that  reason  she  can  not  now 
claim  dower,  the  record  in  substance  shows  this  st«te  of  fact:  In  1878  her 
husband,  R.  G.  Potter,  being  involved  in  amounts  greater  than  he  could 
pay,  made  and  executed  a  deed  of  assignment  to  his  trustee  of  all  of  his  prop- 
erty for  the  benefit  of  his  creditors.  The  assign(»e  instituted  an  action  in 
the  Clay  Circuit  Court  to  settle  and  distribute  the  estikte  assigned  to  him. 
Appellee  was  not  a  party  thereto.  It  appears  that  action  is  still  pending 
and  undetermined.    Soon  after  that  action  was  instituted  the  court  mada 
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this  order:  "B.  O.  Potter's  Receiver  v.  A.  M.  Combs.  &o.  The  court  further 
adjudges  that  the  property  oouveyed  by  B.  G.  Potter  in  his  deed  of  trust, 
but  now  in  the  possession  of  the  said  Potter  and  occupied  by  him  as  a  home- 
stead, or  residence,  shall  continue  in  the  possession  of  said  Potter  until  the 
further  order  of  this  court,  togethtAr  with  all  the  household  and  kitchen  furni- 
ture that  was  by  former  judgment  herein  directed  to  remain  in  the  hands  of 
said  Potter." 

The  other  judgment  referrecPto  In  this  order  allowed  B.  Q.  Potter  to  hold 
the  personal  property  therein  named  until  the  further  order  of  the  court.  It 
is  by  the  authority  of  this  judgment  that  the  appellant  contends  that  a 
homestead  was  allotted,  and  that  by  reason  of  appellee  and  her  husband  con- 
tinuing on  the  premises  it  must  be  deemed  as  an  election  on  her  part  of  claim- 
ing a  homestead,  and  that  she  Is  now  estopped  from  claimluj^  dower.  We  can 
not  agree  with  appellant  In  this;  the  judgment  does  not  allot  a  homestead, 
It  only  permitted  her  husband  to  remain  in  possession  of  the  premises  (call- 
ing it  a  homestead  or  residence)  until  the  further  order  of  the  court.  It 
appears  that  there  has  been  no  order  with  reference  thereto,  but  that  action 
is  still  pending  and  the  court  can  yet  direct  a  disposition  thereof.  B.  G. 
Potter  died  in  1896,  and  very  soon  thereafter  this  action  was  brought  for 
dower,  which  shows  an  election  by  her  to  take  dower  In  his  estate,  and  by  her 
election  she  will  be  confined  to  her  claim  of  dower.  She  can  not  have  both 
homestead  and  dower. 

We  agree  with  appellant's  counsel  that  the  widow  can  not  claim  dower  in 
lands  sold  to  enforce  a  lien  for  the  purchase  price,  but  as  it  appears  from  this 
record  that  state  of  case  does  not  exist  here.  The  facts,  without  contradic- 
tion, show  that  appellee's  husbtiud,  R.  G.  Potter,  bought  and  paid  for  the 
land  in  controversy,  and  that  no  lien  was  reserved  for  the  purchase  price,  or 
■any  part  thereof.  In  favor  of  the  vendor  or  in  favor  of  any  one  from  whom  he 
might  have  borrowed  the  money  and  iMiid  for  it.  The  simple  borrowing  of 
money  from  one  to  pay  for  land  does  not  give  the  lender  of  the  money  any 
lien  whatever. 

The  appellant  oflfered  a  fourth  paragraph  of  her  answer,  which  the  court 
refused  to  allow  to  be  pleaded,  which  stated  in  substance  that  after  her  hus- 
band's deed  of  assignment  and  after  she  had  been  authorized  to  act  as  a  feme 
sole  by  a  judgment  of  the  Clay  Circuit  Court,  that  appellee  should  not,  in 
good  conscience  and  in  equity,  be  allowed  to  claim  dower  in  the  land  in  con- 
troversy for  the  reason  that  by  the  labor,  means  and  business  sagacity  of  her 
husband  she  was  enabled  to,  and  did,  become  the  ostensible  owner  of  many 
thousand  dollars  worth  of  supposed  worthless  notes  and  accounts  and  many 
tracts  of  land,  which  were  sold  at  public  sale  by  the  commissioner  of  the 
court  in  the  action  to  settle  the  estate  of  R.  G.  Potter. 

We  are  of  the  opinion  that  the  court  was  right  in  refusing  to  allow  this 
plea,  for  if  there  was  any  wrongdoing  on  the  part  of  appellee,  this  was  a 
matter  which  affected  the  creditors  of  R.  G.  Potter.  The  appellant  not  being 
one  of  them,  and  R.  G.  Potter  not  being  a  vendor  of  the  land  in  controversy, 
the  same  having  been  sold  by  the  sheriff  under  an  execution,  his  estate 
not  being  responsible  on  account  of  any  warranty,  we  can  not  see  the  rele- 
vancy of  this  plea.  This  plea  in  effect  says,  appellee,  you  and  your  husband 
have  beaten  his  creditors  by  your  low  purchases  at  decretal  sales  of  his 
property,  now  you  must  divide  the  profits  with  me. 

Perceiving  no  error  In  the  judgment  it  is,  therefore,  afBrmed. 
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HENDERSON  TOBACCO  EXTRACT  WORKS  v.  WHEELER. 

(Filed  September  29,  1908.) 

Master  and  servant— Duty  of  master— Personal  in  juries— It  appearing  from 
the  evidence  that  the  servant,  who  was  without  authority  and  subject  to  the 
orders  of  his  superiors,  was  directed  to  operate  a  machine  which  was  dan- 
gerous to  operate,  and  that  the  slightest  loss  of  balance  in  the  operation  of 
the  machine  was  liable  to  result  In  personal  injury,  it  was  the  duty  of  the 
mast-er  to  provide  safe  and  secure  steps  by  which  to  reach  the  platform  on 
which  the  machine  was  located,  and  to  provide  a  place  on  which  to  set  the 
bucket  in  which  was  contained  the  liquid  used  in  feeding  the  machine,  in- 
stead of  necessitating  the  placing  of  it  on  the  platform,  thereby  causing  the 
standing  place  of  the  operator  to  become  wet  and  slippery;  and  thfi  servant 
was  not  calleil  upon  to  examine  the  approaches  to  the  platform  when  ordered 
to  operate  the  machine,  but  was  entitled  to  rely  upon  the  assumption  that 
they  were  in  a  solid  and  substantial  condition.  Under  such  circumstances 
it  was  proper  to  let  the  case  go  to  the  jury  on  the  evidence. 

R.  H.  Cunningham  for  appellant. 

A.  O.  Stanley  and  Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Circiiit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  Melton  Wheeler,  instituted  this  action  against  the  appellant, 
the  Henderson  Tobacco  Extract  Works,  to  recover  damages  for  a  personal  in- 
jury sustained  by  him  whilst  in  their  employ,  which  he  alleges  was  due  to 
negligence  on  their  part.  The  record  discloses  that  appellant  is  a  corpora- 
tion which  has  been  engaged  in  the  manufacture  of  an  extract  from  tobacco, 
which  is  principally  used  as  a  sheep  wash.  The  machine  used  for  this  pur- 
pose ccmsisted  of  a  stationary  iron  cylinder,  which  was  set  upon  a  solid  brick 
foundation  two  feet  six  inches  in  height.  Within  this  cylinder,  which  ex- 
tended about  three  feet  alK)ve  the  foundation,  where  was  a  brass  cylinder, 
which  was  revolved  within  the  hetivy  stjitionary  iron  cyliiider  by  steam 
power,  by  means  of  a  belt  connecting  it  with  an  engine.  Inside  of  the  brass 
cylinder,  which  was  about  two  feet  in  diameter  and  fourteen  inches  deep,  a 
bag  was  sewed  at  the  top  to  a  wire  hoop,  into  which  the  liquid  extract  was 
poured  from  a  water  bucket,  and  the  motion  of  the  cylinder  revolving  twelve 
hundred  times  a  minute  threw  the  extract  against  the  sides  of  the  bag, 
through  which  it  strained  And  ran  off  from  the  bottom  through  an  iron  pipe. 
The  foundation  under  the  iron  cylinder  projected  six  and  one-half  inches. 
The  liquid  extract  was  carried  to  the  cylinder  in  buckets  by  a  man  who 
went  up  a  step  ladder  of  three  steps  eight  inches  wide,  which  rested  on  a 
briok  floor  at  the  bottom,  and  the  top  step  of  which  was  even  with  the 
foundation  of  the  iron  cylinder.  These  steps  were  entirely  unsecured  at  the 
bottom.  There  is  some  testimony  conducing  to  show  that  a  plank  was 
nailed  to  the  top  step,  which  projected  slightly  over  the  top  of  the  founda- 
tion. The  steps  were  movable  and  were  frequently  carried  from  one  place 
to  another  around  the  foundation.  The  man  who  poured  the  extract  into 
the  revolving  cylinder  stood  with  one  foot  on  the  top  step  and  the  other  on 
the  narrow  projecting  foundation,  and  leaned  over  so  as  to  pour  the  fluid  into 
the  center  opening  slowly.    The  liquid  was  about  twice  as  heavy  as  water, 
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and  quite  slimy,  and  the  testimony  shows  was  frequent)y  spilled  on  the 
steps  and  the  projecting  foundation.  The  appellee,  a  negro  man,  had  been 
employed  in  the  factory  for  eight  or  nine  years  as  a  laborer  under  the  super- 
vision of  a  foreman,  and  on  the  23d  of  February,  1902,  was  instructed  by  the 
foreman  to  pour  the  extract  into  the  cylinder,  which  was  called  a  * 'cen- 
trifugal," and  operate  the  machine.  He  testified  that  after  he  had  poured 
in  four  or  five  buckets  of  the  extract,  and  while  he  was  standing  looking 
into  the  cylinder  with  one  foot  on  the  projecting  foundation  and  the  other 
on  the  movable  steps,  something  gave  way  beneath  him,  and  he  was  thrown 
against  the  cylinder  and  his  arm  caught,  and  he  was  instantly  jerked  into 
the  revolving  cylinder,  and  after  being  ciirried  around  several  times  was 
thrown  out  upon  the  floor  with  a  broken  arm,  which  was  afterwards  ampu- 
tated, two  broken  ribs,  and  severe  injuries  about  the  head,  face  and  body, 
entirely  unconscious,  and  from  which  injuries  he  was  for  a  long  time  con- 
fined under  the  care  of  a  physician.  The  trial  resulted  in  a  verdict  for 
appellee  for  $1,000,  under  instructions  which  are  not  seriously  complained 
of,  and  which  were  in  fact  as  favorable  to  the  defendant  as  the  law  author- 
ized. Substantially  the  only  ground  upon  which  a  reversal  is  asked  is  the 
failure  of  the  trial  court  to  direct  a  verdict  in  favor  of  the  defendant.  This 
contention  is  based  upon  the  claim  that  the  appellee  knew  the  danger  of  the 
service  which  he  was  directed  to  perform  and  assumed  the  risk  incident 
thereto. 

Whilst  it  is  the  duty  of  a  servant  to  exercise  that  degree  of  care  which  is 
commensurate  with  the  character  of  his  occux)ation,  in  order  to  protect  him- 
self from  injury,  and  if  he  fails  to  exercise  this  care  can  not  recover  of  the 
master  for  an  injury  to  which  his  own  negligence  has  contributed,  it  is  the 
primary  duty  of  the  master  both  to  provide  and  keep  in  a  reasonable  safe 
condition  the  place  of  work,  and  this  duty  is  more  important  than  the  duty 
of  the  servant  to  use  reasonable  care  to  protect  himself.  (Ashland  Ct>al  and 
Iron  Co.  V.  Wallace,  10  Ky.  Law  Rep.,  854;  Crabtree  Coal  and  Mining  Co. 
V.  Samples,  24  Ky.  Law  Ilep.,  1706.)  We  think  it  is  conclusively  shown  by 
the  testimony  in  this  case  that  this  primary  duty  has  not  been  complied 
with  by  the  defendant.  Mr.  Routsch,  the  assistant  manager  of  the  com- 
pany, was  introduced  as  a  witness,  and  upbn  cross-examination  testified  as 
follows  on  this  point: 

"Q.  Do  you  know  whether  anything  was  fastened  to  the  top  of  those  steps*'* 

*'A.  1  do  not." 

"Q.  That  sheep  wash  when  dropped  out  of  the  bucket  is  slippery,  is  it  not?'* 

"A.  Ye.s,  sir." 

"Q.  Was  there  any  place  to  set  the  bucket  on  except  the  projecting  founda- 
tion, and  don't  that  leave  a  slippery  place!'" 

"A.  Yes,  sir." 

"Q.  Ought  there  not  to  be  some  place  to  set  the  bucket  besides  where  the 
foot  would  get  in  it?" 

"A.  He  might  have  gone  down  the  steps  with  it  and  set  it  down." 

"Q.  They  usually  sot  the  bucket  here,  did  they  not?" 

*'A.  Yes,  sir." 

"Q.  Would  it  not  have  lx»en  safer  to  have  a  shelf  to  set  the  bucket  on?" 

*'A.  Yes,  I  think  it  would." 
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^'Q.  Would  it  have  taken  much  time  or  expense  to  put  a  guard  rail  there?'* 

**A.  No." 

"Q.  Would  it  not  have  been  much  safer  for  the  man  leaning  over  the  cen- 
trifugal." 

"A.  Yes.  sir." 

**Q.  Are  you  not  much  less  liable  to  slip  with  a  guard  rail  ther<$?" 

*»A.  Yes." 

''Q.  Do  you  consider  these  steps  safe?" 

** A.  They  might  be  better." 

"Q.  You  say  they  might  be  better?" 

*'A.  I  think  so." 

*'Q.  You  say  you  have  known  Milton  Wheeler  for  nine  years;  whatcharac« 
ter  of  workman  is  he?'^ 

"A.  He  is  careful,  trusty  and  faithful." 

**Q.  He  had  no  authority'in  the  premises?" 

**A.  No;  he  did  what  he  was  told;  he  had  no  discretion." 

The  testimony  shows  that  whilst  api)ellee  had  on  several  occasions  per- 
formed the  services  in  which  he  was  engaged  during  the  course  of  his  em- 
ployment, that  it  was  not  his  regular  service,  and  that  he  had  not  been  ao 
engaged  prior  to  the  day  on  which  the  accident  occurred  for  more  than  a 
year.  It  is  not  claimed  that  appellee  was  directed  to  make  any  change  in 
the  steps  or  the  approaches  to  the  centrifugal  in  any  way ;  and  that  he  had 
no  authority  to  do  so  without  direction  is  testified  to  by  appellant's  man- 
ager. When  appellee  was  directed  by  appellant's  foreman  to  carry  the  sheep 
wash  to  the  centrifugal  and  operate  it^  he  was  not  called  upon  to  make  any 
minute  examination  of  the  approaches  thereto,  but  had  the  right  to  believe 
that  they  were  in  a  solid  and  substantial  condition.  The  service  was  dan- 
gerous. The  slightest  loss  of  balance  on  his  part  was  liable  to  occasion  the 
accident  for  which  he  sues.  Neither  the  steps  nor  the  foundation  afforded  a 
safe  place  on  which  to  perform  such  dangerous  service.  A  small  expendi- 
ture of  time  and  money  would  have  rendered  the  place  comparatively  safe. 
Appellant  can  not  be  permitted  to  escape  liability  for  such  primary  negli- 
gence by  the  charge  that  it  was  appellee's  duty,  before  he  obeyed  the  com- 
mands given  him,  to  have  carefully  examined  the  approaches  and  the  steps. 
It  was  appellee's  duty  to  oljey  the  directions  of  the  foreman,  and  he  had  a 
right  to  believe  that  the  steps  were  safe.  The  care  which  parties  are  required 
to  use  in  the  discharge  of  their  respective  duties  varies  so  much  with  the 
situation  of  the  parties  and  the  circumstances  of  each  particular  case  that  it 
is  the  policy  of  the  law  to  leave  questions  of  this  kind  to  the  jury,  and  we 
are  unable  to  discover  any  reason  why  this  rule  of  law  should  not  be  applied 
in  this  case. 

Judgment  afflrmed. 

Judge  Barker  dissents. 

BOOKER,  &c.  V.  CITY  OF  LOUISVILLE,  &c. 

(Filed  September  39, 1903— Not  to  be  reported.) 

1.  Judicial  sales— Inadequacy  of  price— The  court  will  not,  on  appeal,  set 

aside  a  judicial  sale  of  real  estate  upon  the  ground  of  mere  inadequacy  of 

price.    Moreover,  the  fact  that  the  purchaser  had  transferred  the  benefit  of 

vol.  2&— 32 
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his  bid  to  Another  would   indicate  that  the  price  bid  at  public  outcry  was 
not  inadequate. 

2.  Setting  aside  judicial  sale— A  judicial  sale  will  not  be  set  aside  on  the 
ground  that  one  of  the  parties  to  the  suit  was  prevented  by  severe  Illness 
from  giving  attention  to  the  sale,  where  it  appears  that  such  party  had  even 
prior  to  the  suit  transferred  her  interest  to  her  daughter,  who  showed  no 
rea,son  why  she  could  not  have  given  the  matter  attention. 

3.  Same— Divisibility  of  property— The  contention  that  the  property  was 
susceptible  of  division  without  materially  impairing  its  value  is  not  avail- 
able as  a  ground  for  setting  aside  the  sale,  as  the  original  and  cross  petitions 
alleged  that  it  was  not  divisible  without  impairing  its  value,  and  those  alle- 
gations were  not  denied. 

4.  Same— Appraisement— Where  the  commissioner  sold  exactly  the  amount 
of  land  set  out  in  the  judgment  and  described  in  the  mortgage  sued  on,  the 
sale  will  not  be  set  aside  on  the  ground  that  the  appraisers  had  failed  to  ap- 
praise the  entire  lot,  which  was  larger  than  the  dimensions  stated  in  the 
judgment,  in  the  absence  of  a  tender  of  the  apiount  of  the  various  debts  for 
which  the  property  was  sold. 

W.  T.  Burch  for  appellants. 

August  C.  Reverman  for  purchaser. 

Wallace  &  Miller  for  appellee  Garr. 

N.  R.  Peckinpaugh  for  appellee  City  of  Louisville. 

Appeal  from  Jeilerson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  instituted  on  the  25th  day  of  May,  IMO,  against  F.  M.  Me- 
Nichols  to  collect  the  taxes  assessed  against  lot  thirty-two  in  block  eight 
hundred  and  sixty-four  for  the  years  189(^97-98-99-190O,  which  aggregate 
$350.27.  The  process  which  issued  on  the  petition  was  execut^^  upon  the 
defendant  on  the  19th  day  of  June,  1900,  as  shown  by  the  return  of  the  officer. 
On  the  33d  day  of  February,  1901,  the  executors  of  S.  A.  Garr  filed  their 
petition  to  be  made  a  party  to  this  proceeding,  and  when  they  made  a  cross 
petition  and  counterclaim  against  Charles  F.  Mehler,  F.  M.  Dangler,  F. 
Dangler,  Ida  McNiohols  and  Peter  Bitzer,  in  which  they  allege  that  F.  M. 
McNichols  on  September  23,  1898,  had  executed  and  delivered  to  them  her 
certain  promissory  note  for  $1,000,  due  three  years  after  date,  and  to  secure 
the  payment  thereof  had  executed  to  them  a  mortgage  upon  the  same  lot 
sought  to  be  subjecteii  to  the  payment  of  taxes  by  the  city  of  Louisville,  and 
which  is  described  as  fronting  on  Maple  street  fifty-three  feet  six  and  three- 
quarters  inches,  and  running  back  in  parallel  lines  seventy-four  feet  on  one 
side  and  seventy-seven  feet  on  the  other,  being  lots  three  and  four  in  block 
one  of  P^rdman's  subdivision  of  Louisville;  that  after  the  execution  and  de- 
livery of  the  mortgage  F.  M.  McNichols  conveyed  the  lot  of  ground  to  Ida 
L.  McNichols,  who  was  the  owner.  They  allege  that  the  plot  of  ground 
could  not  be  divided  without  materially  impairing  its  value;  and  that 
Charles  F.  Mphler  and  Peter  Bitzer  held  lien  claims  against  the  lot  for  im- 
provements. It  is  also  alleged  that  F.  M.  McNichols  had,  after  the  convey- 
ance of  the  property  to  her' daughter,  Ida  McNichols,  intermarried  with  one 
Dangler.  Peter  Bitzer  filed  an  answer  to  the  counterclaim  of  Garrls  execu- 
tor, in  which  he  alleged  that  he  held,  as  assignee  of  one  Figg,  an  apportion- 
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ment  warrant  for  the  cost  of  an  adjoining  alley,  which  had  been  regularly 
issued  by  the  board  of  public  works  against  the  lot  for  180.88,  for  which  he 
prayed  judgment.  C.  Y.  Mehler  also  answered,  setting  up  a  claim  due  to 
him  upon  the  apportionment  warrant,  which  had  been  assessed  against  the 
property  for  the  cost  of  erecting  a  flre  hydrant  at  the  intersection  of  Nine- 
teenth and  Maple  streets.  On  the  1st  day  of  October,  1901,  a  judgment  waa 
entered  by  default,  subjecting  the  lot  described  in  the  juortgage  to  Garr  to 
the  payment  of  all  these  claims,  it  being  recited  in  the  judgment  that  it 
fronted  on  Maple  street  fifty-three  feet  six  and  three-fourths  inches.  On  the 
28th  of  October,  1901,  K.  W.  Herr,  as  commissioner  of  the  Jefferson  Circuit 
Court,  sold  this  lot  under  the  judgment  at  public  outcry  to  the  highest  bid- 
der, and  S.  A,  Garr's  executor  became  the  purchaser  thereof  for  tl,61fi.7d,  no 
one  bidding  more,  after  having  been  appraised  as  required  by  law.  Garr's 
executor  assigned  their  bid  to  the  appellee,  George  Schoeffler,  agreeing  to 
pay  one-half  of  the  taxes  assessed  against  the  land.  This  sale  was  confirmed 
on  the  12th  of  December,  1901,  and  Schoeffler  paid  the  purchase  money  into 
court.  Subsequently  the  appellants,  F.  M.  McNichols  and  Ida  McNichols, 
prayed  and  moved  the  court  to  set  aside  the  judgment  confirming  the  com- 
missioner's report  upon  the  ground  that  the  property  did  not  sell  for  one- 
half  its  value,  and  that  they  were  prevented  from  giving  any  attention  to 
the  sale  or  suit  by  reason  of  the  sickness  of  Mrs.  F.  M.  McNichols;  and  that 
the  property  was  susceptible  of  division  without  materially  impairing  Its 
value. 

A  number  of  affidavits  were  filed  in  support  of  this  motion,  which  were  In 
the  main  to  the  effect  that  the  property  was  worth  largely  in  excess  of  the 
amount  bid,  but  there  was  no  tender  into  court  of  any  greater  sum  than  it 
had  sold  for,  and  on  the  23d  day  of  January  the  appellant,  Ida  McNichols, 
who  had  in  the  meantime  married  a  Mr.  Booker,  filed  her  affidavit,  in  which 
she  says  that  she  is  the  owner  of  the  two  lots,  and  that  the  true  size  of  both 
lots  is  sixty- two  feet  by  seventy- seven  feet;  that  there  is  a  frontage  of  sixty- 
two  feet  on  Maple  street,  instead  of  fifty-three  feet  and  three-quarters  inches, 
as  recited  in  the  mortgage  of  Garr's  executor  and  shown  by  the  appraise- 
ment. 

The  chancellor  overruled  the  motion  to  set  aside  the  order  of  appraise- 
ment, and  Ida  Booker,  etc.,  appeals.  The  testimony  in  the  case  conduces 
to  show  that  the  property  had  run  down  very  much  in  value  and  was  in 
^ery  bad  physical  condition.  Witnesses  place  its  value  all  the  way  from 
<1,850  to  $4,000,  but  the  fact  that  it  only  brought  81,619  at  public  outcry, 
and  that  the  purchaser  transferred  the  benefit  of  his  bid  to  the  apx)ellee, 
Schoeffler,  agreeing  to  pay  one-half  of  the  county  and  State  taxes  due, 
would  seem  to  be  conclusive  proof  that  the  property  was  not  undervalued. 
Besides,  the  rule  is  too  well  established  to  be  seriously  questioned  that  this 
€ourt  will  not  set  aside  a  judicial  sale  upon  the  ground  of  mere  inadequacy 
of  price. 

Kor  is  the  alleged  illness  of  Mrs.  F.  M.  McNichols  sufficient  grounds  for 
so  doing,  as  long  before  this  suit  was  instituted  she  had  transferred  the  title 
to  the  lot  to  her  daughter,  Mrs.  Booker,  and  no  reason  is  shown  why  she, 
who  was  made  a  party  to  the  suit,  oould  not  have  givep  the  matter  her  ntten<^ 
tion.    The  contention  that  the  lot  could  have  been  divided  without  ma» 
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terially  impairing  its  value  is  not  available  as  it  is  alleged  both  in  the 
original  and  cross  petition  of  Garr,  etc.,  that  the  land  was  indivisible  with- 
out impairing  its  value,  and  these  allegations  were  not  denied.  In  this 
state  of  the  record  a  judgment  for  a  sale  of  the  whole  property  was  properly 
entered.     (Jarbo  v.  Colvln,  67  Ky.,  76;  Kefer  v.  Miller,  70  Ky.,  646.) 

The  last  ground  relied  ou  for  a  reversal,  and  the  one  most  seriously  urged 
in  brief  of  oounsel,  is  that  appellant  in  sixty  days  after  the  judgment  of  con- 
llrmation  tendered  a  motion  to  set  aside  the  judgment  on  the  ground  that 
the  appraisers  had  failed  to  appraise  the  entire  lot,  as  it  in  fact  fronted 
Maple  street  sixty-two  feet,  instead  of  fifty-three  feet  six  and  three-quarters 
inches,  and  in  support  of  this  contention  refer  us  to  Pollard  v.  Luoas,  87 
Ky. ,  464.  In  that  case  a  tract  of  land  sold  under  execution  was  described  as 
containing  2S6  acres,  and  was  valued  for  redemption  at  $9  per  acre,  and  it 
Bold  for  more  than  two-thirds  of  what  that  quantity  would  amount  to  at 
that  rate.  But  it  was  afterwards  ascertained  that  there  were  two  hundred 
and  fifty-seven  acres  of  the  tract,  and  the  gross  sum  for  which  it  was  sold 
was  not  two-thirds  of  what  two  hundred  and  fifty-seven  acres  amounted  to- 
at  a  valuation  of  $9  per  acre.  The  defendant  in  the  execution  offered  to  re- 
deem the  land,  and  in  pursuance  of  the  statute  tendered  the  amount  paid 
and  10  per  cent,  in  addition,  and  it  being  refused  paid  it  into  the  clerk 'b> 
ofiQoe,  and  instituted  a  suit  in  equity  to  enforce  the  redemption,  and  his  con- 
tention was  sustained.  In  this  case  the  commissioner  sold  exactly  the 
quantity  of  land  described  in  the  judgment,  and  the  judgment  followed  the 
description  set  out  in  the  boundary  in  the  mortgage,  and  no  tender  of  the 
amount  due  on  the  various  debts  which  the  land  was  sold  to  pay  accompanied 
appellant's  motion.  In  our  opinion  this  motion  comes  too  late,  and  upon  the 
whole  case  we  perceive  no  error  prejudicial  to  the  rights  of  appellant 

Judgment  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  LANGAN. 
(Filed  September  29,  1903. ) 

1.  Master  and  servant—Duty  of  master  to  render  adequate  assistance— It 
is  the  duty  of  a  railroad  company  to  furnish  to  its  employe  engaged  in  the 
handling  of  heavy  steel  shafts  adequate  assistance  to  enable  him  to  handle 
Such  freight  with  safety  to  himself,  and  it  is  liable  in  damages  for  injuries 
resulting  from  a  failure  to  provide  such  assistance. 

2.  Same— Knowledge  of  danger  of  servant— The  servant  does  not  assume 
the  risk  and  danger  incident  to  the  task  where  he  asked  for  additional  help, 
but  proceeded  in  the  performance  of  his  task  without  such  help  when  told 
by  the  fellow  servant,  under  whose  direction  he  was  working,  to  go  on,  and 
where  it  was  not  so  obvious  that  the  force  employed  was  inadequate  for  the 
task  that  a  prudent  man  would  have  refused  under  the  circumstances,  he 
having  the  right  under  such  state  of  case  to  rely  upon  the  master's  presumed 
■uperior  knowledge. 

Pirtle  &  Trabue  and  J.  M.  Dickinson  for  appellant. 

Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  2^p.  S. 

Opinion  of  the  court  by  Judge  O'Rear. 
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Appellee  was  a  freight  handler  at  appellant's  depot  in  LonisTllle.  Freight 
^as  handled  by  gangs  of  four  men.  When  more  were  needed  additional 
^nes  were  detach^  from  one  gang  and  added  to  the  other.  Appellee  and 
three  others  were  called  upon  to  move  steel  shafts,  weighing  from  200  to  460 
pounds,  from  the  cars  to  the  freight  platform.  They  were  under  the  direc- 
tion of  a  freight  clerk.  The  gang.  Including  appellee,  had  moved  severaj 
shafts,  weighing  about  200  pounds,  and  requested  the  freight  clerk  to  obtain 
-assistance  for  the  removal  of  the  larger  shafts,  which  weighed  460  pounds 
each.  They  stated  to  him  that  they  could  not  in  safety,  or  that  it  would  be 
-dangerous  for  them  to  attempt  to  move  these  larger  shafts,  which  were 
About  twenty  feet  long,  and  from  four  to  six  Inches  in  diameter,  were  round, 
and  had  been  oiled  or  greased,  making  it  diflScult  for  them  to  be  handled. 
The  freight  clerk  having  failed  to  get  the  additional  men  after  an  apparent 
effort,  exclaimed  to  appellee  and  the  others  of  his  gang,  '*0,  go  on,"  or 
something  to  that  effect.  In  attempting  the  handling  of  one  of  these  larger 
shafts  it  slipped,  or  was  dropped,  from  the  hands  of  the  carriers,  and  fell  on 
appellee's  foot,  severely  injuring  it. 

This  suit  for  resulting  damages  was  based  upon  the  neglect  of  appellant  in 
failing  to  provide  a  sufficient  number  of  workmen  to  assist  appellee  in  this 
work.  The  instruction  of  the  court  upon  this  point  was  that  it  was  the  duty 
-of  the  defendant,  the  railroad  company,  to  furnish  a  sufficient  number  of 
bands  to  handle  in  a  reasonably  safe  manner  the  shafting  which  injured  ap- 
pellee, and  that  if  it  failed  to  do  so,  and  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  force  furnished  for  the  handling  of  the 
*v^i^8  in  a  reasonably  safe  manner  was  insufficient,  and  the  same  was  not 
known  by  appellee,  and  could  not  have  been  known  by  him  in  the  exercise  of 
ordinary  care,  and  that  appellee  did  not  have  equal  means  of  knowing  the 
same  with  appellant,  or  its  agents  superior  in  authority  to  him,  and  that 
appellee  was  injured  by  such  failure  of  appellant,  then  the  law  was  for  the 
appellee.  For  4;he  appellant  it  is  objected  that  this  instruction  was  errone- 
ous in  that  it  failed  to  tell  the  jury  that  they  could  find  lor  the  injured  ser- 
vant only  in  the  event  that  his  superior,  through  gross  negligence,  failed  to 
provide  a  sufficient  number  of  men  to  assist  in  doing  the  work.  (I.  G.  R.  R. 
Co.  V.  Coleman,  28  Ky.  Law  Rep.,  878.) 

There  are  certain  risks  which  a  laborer  assumes  as  an  Incident  of  his  em- 
ployment. Among  these  is  that  of  the  ordinary  negligence  of  his  fellow  ser. 
vants.  Although  each  servant  in  the  common  employment  is  a  representa* 
tive  of  the  master  to  the  extent  that  he  is  acting  within  the  scope  of  his 
iluties,  yet  for  many  kinds  of  ordinary  neglect  towards  his  fellow  servants 
the  master  may  not  be  liable  for  resulting  injuries.  However,  there  are  cer- 
tain duties  which  the  master  owes  to  his  servants  that  are  primary  and  i>er« 
sonal  In  their  nature,  and  which  he  may  not  delegate  to  another  so  as  to  escape 
liability  for  their  nonperformance.  Among  these  he  owes  to  his  servants  to 
furnisii  them  a  reasonably  safe  place  in  which  to  do  their  work,  and  must 
furnish  them  reasonably  safe  tools  and  appliances  with  which  to  do  it. 
Alongside  of  these  he  must  furnish  them  adequate  assistance,  or  a  sufficient 
number  of  workmen.  So  where  the  master  assigns  or  imposes  upon  one  of 
his  servants  the  duty  of  representing  him  in  providing  these  means,  the  ser- 
vant's acts  are  deemed  to  be  those  of  the  master,  and  for  a  simple  neglect  by 
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such  servant  the  roaster  is  responsible  as  though  be  acted  in  person.  As 
said  in  N.  P.  R.  R.  Co.  v.  Hervert,  116  U.  S.,  642:  "The  servant  does  not 
undertake  the  risks  arising  from  the  want  of  sufficient  and  skillful  co- 
laborers,  or  from  defective  machinery.  His  contract  Implies  that  in  regard 
to  these  matters  his  employer  shall  make  adequate  provision  that  no  danger 
shall  ensue  to  him."  (Lasch  v.  Stratton,  19  Ky.  Law  Rep.,  901;  Thorpe  v. 
Missouri  Pac.  Ry.  Co.,  2  S.  W.,  8.) 

Appellant's  next  point  is  that  appellee  was  aware  of  the  danger  in  his  em- 
ployment, resulting  in  his  injury  at  the  time  he  undertook  it,  and  that  his 
oontinuing  in  this  employment,  with  knowledge  of  the  inadequate  force, 
was  equivalent  to  his  own  assumption  of  the  danger  incident  to  the  task 
This  would  be  true  if  the  danger  was  such  an  obvious  one  as  that  the  injury 
was  reasonably  certain  to  result,  so  that  none  but  a  reckless  man  would 
have  undertaken  it  under  the  circumstances.  We  understand  the  rule  on 
this  subject  to  be  that  if  the  danger  or  risk  is  such  that  a  prudent  man 
would  have  refused  to  do  the  work  under  the  circumstanoes  because  of  the 
danger,  then  the  servant  will  act  at  his  peril  in  undertaking  tt.  But  wherfr 
the  probability  of  injury  is  such  that  the  minds  and  judgments  of  prudent 
men  might  well  differ  upon  the  certainty  of  its  happening,  or  with  regard 
to  whether  the  force  or  appliances  are  reasonably  safe  or  adequate  to  the  Der- 
formance  of  the  task,  and  where  the  master  insists,  after  objection,  that  the 
servant  proceed  with  the  work,  or  assures  him  that  the  foroe  is  adequate,  or 
the  machinery  safe,  then  the  servant  has  a  right  to  rely  upon  the  master's 
presumed  superior  knowledge.  The  risk  is  thereby  assumed  entirely  by  the 
master,  and  he  impliedly  assures  the  servant,  who  relies  upon  his  statement,, 
or  who  obeys  his  positive  direction,  that  if  he,  the  master,  is  in  error  as  to 
the  safety,  ho  would  indemnify  the  obedient  servant  against  the  conse> 
quences.  (Sherman  &  Red.  Neg.,  126;  Clark  v.  Holmes,  7  Hurl.  &  N.,  987; 
Snow  V.  Housatonic  R.  R.  Co.,  8  Allen,  450;  Conroy  v.  Vulcan  Iron  Works, 
Mo.,  39.) 

Concerning  appellant's  criticism  of  the  instruction  governing  contributory 
negligence,  we  deem  it  sufficient  to  say  that  there  was  no  evidence  of  con- 
tributory negligence  in  this  case  apart  from  such  as  may  have  been  included 
in  the  act  of  appellee  in  handling  the  shafting  with  an  inadequate  foroe,  with 
Buoh  knowledge  as  he  luay  have  had  of  the  dangers  of  the  situation,  and 
that  feature  was  submitted  to  the  jury  in  other  instructions. 

Perceiving  no  error  in  the  record  prejudicial  to  appellant  the  ^dfonent  Is 
affirmed,  with  damages.  ^ 


HAZEN,  &c.  V.  COLOSSAL  CAVERN  CO..  &e. 
(Filed  September  29, 1903— Not  to  be  reported, ) 

1.  Contracts—Sufficiency  of  consideration— The  payment  of  a  sum  of 
money  in  cash,  in  lieu  of  stock  which  a  party  undertook  to  deliver  by  the 
terms  of  an  original  contract,  is  a  sufficient  consideration  to  uphold  a  modi- 
fied and  supplemental  contract,  whereby  the  vendor  of  certain  cave  property 
obligated  himself  not  to  acquire  or  hold  other  cave  property  in  the  vicinity 
of  that  which  he  had  conveyed. 

2.  Specific  enforcement  of  contract— A  contract  whereby  vendors  of  cave 
iJToperty  undertook  that  they  would  not  acquire  and  hold  other  cave  prop- 
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erty  in  the  vicinity  of  that  conveyed,  and  that  any  property  which  they  might 
acquire  in  the  vicinity  under  which  caves  might  be  found  should  he  held  in 
trust  for  their  vendee  of  the  original  cave,  is  a  contract  which  equity  wiU 
specifically  enforce  where  it  appem*s  that  the  vendors  are  expert  cave  ex- 
plorers, and  it  Is  necessary  for  the  protection  of  the  vendees'  property  that 
there  should  be  no  competition  in  the  cave  business  in  that  locality  on  the 
"part  of  the  vendors. 

3.  Married  women— Enforcement  of  contract — Such  a  contract  Is  enforcible 
against  a  married  woman  under  the  provisions  of  section  2128  of  the  Ken- 
tucky Statutes,  where  her  husband  joins  with  her  in  the  contract. 

B.  F.  Proctor,  Proctor  &  Herdman  and  John  W.  Bay  for  appellants. 

Edward  W.  Hines,  Mitchell  &  DiiBose  and  Thos.  B.  Harrison,  Jr.,  for  ap- 
pellees. 
Appeal  from  Edmonson  Circuit  Couii;. 
Opinion  of  the  court  by  Judge  Hobson. 

On  January  8,  1890,  a  written  contract  was  entered  into  between  L.  W. 
Hazen  and  Sophronla  Hazen,  his  wife,  of  the  first  part,  and  M.  H.  Smith, 
trustee  of  the  second  part,  whereby,  In  consideration  of  16,000, 1560  of  which, 
as  was  cited  in  the  contract,  had  been  i)ald  in  cash  and  the  other,  $4,460,  to 
be  paid  in  stock  of  the  corporation  thereafter  to  be  organized,  the  first 
parties  conveyed  to  the  second  parties  all  of  their  right  or  title  in  all  of  the 
land  owned  by  them  in  the  counties  of  Edmonson  and  Barren  on  which  was 
located  any  cave  or  entrance  thereto,  and  especially  the  new  cave  recently 
discovered  by  L.  W.  Hazen;  also  all  cave  rights  and  privileges  owned  by 
them  in  two  other  tracts  of  land.  It  was  stipulated  in  the  contract  that 
Smith  was  to  organize  a  corporation  to  oi)erate  the  cave  property,  and  when 
the  oorporatioD  was  organized  the  stock  referred  to  was  to  be  delivered  to 
Hazen,  and  Smith  was  to  convey  to  the  company  the  property  conveyed  to 
him,  the  land  owned  by  Hazen  and  wife  being  described  in  the  deed  as  the 
Jordan  Blair  tract  of  thirty-five  acres  and  an  undivided  one-third  interest 
in  the  Daniel  Isenberg  tract.  Smith  also  agreed  to  furnish  Hazen  a  pur- 
chaser for  his  stock  at  par  in  one  and  two  years  from  that  date  if  he  wished 
to  sell.  As  copied  in  the  record  only  Sophronla  Hazen 's  name  Is  signed  to 
this  deed,  but  her  husband's  name  as  well  as  hers  is  used  in  the  body  of  the 
deed  in  the  statement  of  the  parties,  and  it  was  acknowledged  by  him  as 
well  as  by  her.  On  January  21,  18d6,  another  contract  was  made  between 
Hazen  and  wife,  of  the  first  iiart,  and  M.  H.  Smith,  trustee,  of  the  second 
part,  in  which  it  is  recited  that  it  is  a  modification  of  and  a  supplement  to 
the  agreement  of  January  B.  In  this  contract  it  is  recited  that  it  is  made  in 
oonslderation  of  the  agreements  and  stipulations  thereafter  made,  and  it  is 
stated  that  the  first  parties  have  purchased  with  money  furnished  to  them 
by  Smith,  trustee,  certain  tracts  of  land  and  Interests  therein,  and  they 
thcnreby  convey  the  same  to  him.  Then  follows  a  description  of  ten  tracts  of 
land  by  metes  and  bounds.  Then  follows  a  conveyance  of  all  the  right  and 
title  of  the  first  parties  to  all  the  caves  and  caverns  lying  in  or  under  some 
eighteen  tracts  of  land  described  by  metes  and  bounds.  It  is  then  stipulatcnl 
that  instead  of  the  $4,460  being  paid  to  Hazen  in  the  capital  stock  of  the  cor- 
poration Smith  has  heretofore  paid  $2,000  in  moi^ey,  and  is  to  pay  $1,000  in 
thirty  days  and  $1,000  in  sixty  days.    It  was  further  stipulated  that  the  cor- 
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poratioD  should  give  Hazen  and  wife  the  exclusive  right  to  take  pictures  in 
the  oaves  on  the  land  conveyed  to  Smith  on  January  3,  or  by  this  deed,  for 
a  period  of  five  years  from  that  date,  the  privilege  to  be  personal  and  not 
assignable.  The  further  privilege  was  also  given  them  for  five  years  of  tak- 
ing such  specimens  from  the  cave  as  the  corporation  saw  fit  to  allow,  but 
this  privilege  was  to  be  persona),  and  they  wore  not  to  send  any  one  else  into 
the  cave.  The  contract  then  concludes  with  these  words:  "It  is  further 
agreed  by  the  parties  that  the  first  t>arties  shall  not,  nor  shall  either  of  them, 
purchase  any  cave  property  or  cave  rights  in  either  the  county  of  Hart,  Ed- 
monson, or  Barren,  except  for  the  second  party,  and  all  such  property  and 
rights  purchased  by  said  first  party,  or  either  of  them,  shall  be  conveyed  to 
Daniel  Breck,  who  will  hold  the  titles  in  trust  for  the  second  party,  and  con- 
vey the  same  to  him  or  to  said  corporation  as  said  second  party  may  direct. 
If  the  first  parties,  or  either  of  them,  buy  any  tract  of  land  for  a  residence 
or  for  any  other  purpose,  and  said  tract  of  land  have  on  it  any  cave  or  caves 
that  may  be  capable  of  being  made  profitable  by  being  opened  to  visitors, 
said  cave  or  caves  shall  be  held  by  them,  or  either  of  them,  as  the  case  may 
be,  in  trust  for  the  use  and  benefit  of  the  said  second  party  and  his  assigns. 
The  protographin^  and  specimen  privileges  hereinbefore  stipulated  for,  with 
reference  to  other  caves,  shall  extend  to  the  cave  or  oaves  on  said  land  men- 
tioned in  this  article.  Any  violation  of  this  contract,  or  any  part  of  it  on 
the  part  of  the  first  parties,  or  either  of  them,  shall  work  a  forfeiture  of  said 
privileges  for  taking  pictures  and  specimens  sitpulated  for  herein.** 

At  the  time  these  contracts  were  entered  into,  and  for  some  time  afterwards, 
Hazen  was  in  the  employ  of  Smith  or  of  the  Colossal  Cavern  Co.,  the  cor- 
poration organized  by  him,  working  under  Daniel  Breck,  who  was  the  chief 
agent  in  charge  of  the  property  and  the  company's  business. 

Shortly  before  the  contracts  were  made  Hazen  had  discovered  Colossal 
Cavern,  which  was  said  to  be  larger  and  more  beautiful  than  Mammoth 
Cave,  and  it  was  this  that  Smith  aimed  to  purchase  from  Hazen.  The  land 
that  Hazen  afterwards  bought  for  Smith,  as  set  out  in  the  supplemental  con- 
■  tract,  was  bought  to  give  him  control  over  Colossal  Cavern,  or  to  protect  It. 
After  that  contract  was  made  Breck  and  Hazen  went  on  buying  other  land 
for  the  Colossal  Cavern  Co.  They  finally  differed  in  judgment  and  Hazen 
and  wife  bought  for  themselves  certain  tracls  in  Rdmonson  county,  which 
Breck  declined  to  buy  for  the  company.  On  these  tracts  Hazen  and  wife 
made  openings,  one  leading  into  what  is  known  as  Salt  Cave,  and  one  into 
a  new  cave  hitherto  undiscovered.  After  they  had  done  considerable  work 
in  exploring  their  caves  preparatory  to  making  them  available  for  visitors, 
these  suits  were  filed  by  Smith,  trustee,  and  the  Colossal  Cavern  Co.  for  the 
spsciflc  enforcement  of  the  contract  of  January  84,  1896.  Hazen  and  wife 
defended;  denied  that  they  executed  the  contract  with  the  words  above 
quoted  in  it,  and  they  also  relied  on  the  defense  that  the  contract  was  not 
such  as  equity  would  specifically  enforce.  On  final  hearing  the  court  ad- 
judged in  favor  of  the  plaintiffs  the  relief  sought,  and  Hazen  and  wife  hare 
appealed. 

The  evidence  sustains  the  chancellor's  conclusion  as  to  the  execution  of 
the  contract  by  the  defendants.  But  what  effect  should  be  graven  to  the  con- 
tract is  a  question  of  more  diOlculty.    It  is  supported  by  sufficient  oonsidera- 
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tion.  By  it  Smith  paid  $4,000  in  cash  In  lieu  of  stock  in  the  company,  which 
he  undertook  to  deliver  by  the  original  contract.  And  while  he  was  ulti- 
mately bound  to  furnish  a  purchaser  for  the  stock  at  par,  this  was  a  material 
ohange,  giving  Hazen  the  money  then,  and  was  a  suiHcient  consideration  to 
otphold  the  contract  outside  of  the  privilege  of  taking  pictures  and  specimens 
In  the  cave,  which  was  also  granted.  It  is  true  the  adequacy  of  the  consid- 
«ration  may  be  considered  on  the  question  of  whether  the  contract  was  fairly 
xaade,  but  as  we  have  said  we  can  not  disturb  the  chancellor*s  finding  on 
^the  facts  as  to  the  integrity  of  the  contract. 

There  is  great  force  in  the  defendant's  position  that  there  being  no  mu- 
-tuality  in  the  contract  and  little  consideration  to  support  it,  it  should  not 
l)e  enforced  against  them  so  as  to  take  from  them  for  nothing  their  cave 
property  on  which  they  have  spent  both  money  and  time.  But  the  judg- 
jnent  does  not  affect  their  rights  to  the  surface  of  the  land  or  to  anything 
l)ut  the  caves  under  it.  The  sum  of  the  contract  seems  to  be  that  the  Ha- 
scens  being  expert  cave  explorers,  and  Smith  having  bought  the  Colossal 
Cavern  from  them  for  $5,000,  and  having  spent  a  large  amount  of  money  in 
perfecting  the  property,  aimed  to  avoid  having  the  Hazens  as  competitors  in 
lousiness.  In  other  words,  the  value  of  his  property  might  have  been  greatly 
depreciated  if  the  Hazens,  both  husband  and  wife  being  expert  cave  ex- 
plorers, had  gone  on  and  discovered  and  opened  up  other  caverns  near  by  in 
eompetition  with  Colossal  Cavern,  or  opened  up  some  entrance  into  it  from 
land  which  he  did  not  own.  Hazen  was  in  his  employ  at  $75  per  month. 
And  while  so  employed  would  necessarily  lear|i  the  secrets  of  the  property. 
These  secrets  he  liiight  turn  to  great  advantage  to  himself  if  he  bought  prop- 
erty near  by  under  which  he  had  learned  that  some  cave  or  any  of  its 
iiranches  ran.  To  protect  the  vendees  of  the  property  in  their  purchase  from 
XIazen  and  wife  they  were,  therefore,  required,  in  substance,  to  get  out  of-  the 
•cave  business  In  that  vicinity.  In  view  of  the  facts  of  the  case  and  the  cir- 
•enmstanoes  of  the  parties  the  court  concludes  that  the  contract  was  not  un- 
Teasonable  or  oiipressive,  but  is  one  that  equity  will  enforce,  as  being  in 
•effect  only  a  covenant  against  competition  by  Hazen  in  the  cave  business  in 
itbat  locality. 

The  contract  is  enforcible  against  the  wife  as  well  as  the  husband.  By 
section  8138,  Kentucky  Statutes,  a  married  woman  may  make  contracts  and 
«ue  and  be  sued  as  a  single  woman,  with  the  proviso  that  she  may  not  make 
any  executory  contracts  to  sell  or  convey  her  real  estate  unless  her  husband 
Joins  In  the  contract.  Her  husband  joined  with  her  in  the  contract  of  Jan- 
uary dl,  1896,  and,  therefore,  the  contract  of  the  wife  is  made  as  provided  in 
■ilie  statute.  The  purpose  of  the  statute  is  to  remove  entirely  the  common 
law  restriction  on  the  power  of  married  women  to  make  contracts  subject  to 
the  exceptions  contained  in  the  act;  and  outside  of  these  exceptions  married 
^women  now  have  the  same  power  to  make  contracts  as  single  i)ersons. 

The  circuit  court  has  a  wide  discretion  in  the  appointment  of  a  receiver, 
and  we  do  not  think  this  discretion  was  abused  here.  The  Yials  case  was 
settled  and  it  is  unnecessary,  therefore,  for  us  to  consider  any  questions 
^bere  involved. 

Judgment  affirmed. 

V?hole  court  sitting  except  Judge  Settle. 
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RAGSDALE,  COOPER  &  CO.  v.  WATKINS. 

(Filed  September  S9, 1903— Not  to  be  reported. ) 

Homestead  exemption— Abandonment  thereof— One  who  has  a  dependent 
daughter-in-law  and  grandohild  living  with  him  is  entitled  to  the  home- 
stead exemption  provided  by  law.  The  fact  that  he  temporarily  moves  away 
from  his  homestead  to  a  plaoe  some  miles  distant  and  leaves  it,  with  his  bed 
room  furniture,  in  charge  of  another,  he  retaining  a  room  in  the  house  and 
frequently  returning  to  the  homestead  for  the  purpose  of  cultivating  it  in 
partnership  with  another,  does  not  operate  as  an  abandonment  of  such  home- 
stead so  as  to  subject  it  to  the  claims  of  creditors. 

R.  A.  Burnett  for  appellants. 

G.  B.  Bingham  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  only  question  to  be  decided  upon  this  appeal  is  whether  appellee,  H. 
T.  Watkins,  is  entitled  to  a  homestead  exemption  as  against  the  claims  of 
his  creditors.  It  is  insisted  that  he  has  lost  all  right  to  the  exeinptioD 
because  he  had  abandoned  the  homestead  and  was  permanently  located  and 
living  elsewhere.  They  also  deny  that  he  is  a  housekeeper  with  a  family. 
Appellee  testified  that  he  had  a  daughter-in-law  and  a  grandchild  living 
with  him,  who  were  dependent  upon  him  for  support;  that  he  resided  upon 
the  land  In  controversy,  and. occupied  it  as  a  homestead  from  1874  until  1898, 
at  which  time  he  moved  temporarily  to  a  station  on  the  Illinois  Central  B. 
R.,  about  three  and  one-half  miles  distant  from  his  farm  for  the  purpose  of 
buying  tobacco  as  agent  for  other  parties;  that  he  left  his  farm,  with  hi& 
bed  room  furniture,  in  charge  of  J.  F.  Wade;  that  he  retained  a  room  in  the 
house,  and  frequently  went  back  to  it;  that  he  and  Wade  cultivated  the  plaoe 
in  partnership;  that  he  had  no  intention  of  permanently  abandoning  bi» 
home.  Wade  testifies  that  he  and  Watkins  worked  the  farm  in  partnership; 
that  Watkins  kept  his  room,  and  frequently  returned  to  the  place  and  assisted 
in  plowing,  putting  up  tobacco  and  other  farm  work.  The  testimony  of  Gip 
Watkins,  a  son  of  appellee,  is  to  the  same  efifect.  While  it  is  necessary  that 
a  homesteader  should  have  persons  dependent  upon  him  for  support  and  re- 
siding with  him  in  order  to  constitute  a  family,  it  is  not  necessary  that  this 
should  be  true  in  order  to  retain  an  existing  right  to  a  homestead.  In  this 
case  the  testimony  is  uncontradicted  that  a  dependent  daughter-in-law  and 
grandchild  rasided  with  him.  And  we  are  df  the  opinion  that  appellee  did 
not  lose  his  right  to  a  homestead  because  he  took  up  a  temporary  residence 
in  another  place  for  the  purpose  of  more  conveniently  conducting  his  busi- 
ness. 

Judgment  affirmed. 


CUENSHAW  v.  GARDNER. 

(Filed  September  2il,  1903— Not  to  be  reported.) 

1.  Trespass— Damages— Where  the  plaintiff  testified  that  he  went  around 
his  entire  fence  and  put  up  the  rails  which  he  found  down,  and  that  the 
fence  was  4>^  feet  high,  and  was  corroborated  in  these  statements  by  three 
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witnesses,  U  can  not  be  contended  that  there  was  absolutely  no  evidence  to 
show  that  he  had  a  lawful  fence  at  the  time  the  cattle  of  his  neighbor  broke 
through. 

2.  Witnesses— Introduction— When  put  under  rule— Where  the  witnesses  for 
both  sides  were  put  under  the  rule  to  remain  out  of  the  court  room  during 
the  trial,  each  side  furnishing  a  list  of  its  witnesses  to  the  other,  the  court 
did  not  abuse  its  discretion  in  refusing  to  permit  a  witness  to  testify  who 
had  not  been  subpoenaed,  and  whose  name  had  not  been  placed  on  the  list  of 
witnesses  at  the  beginning  of  the  trial,  in  the  absence  of  any  reason  why  he 
had  not  been  subpoenaed  or  called  as  a  witness  until  the  morning  his  testi- 
mony was  offered,  and  In  the  absence  of  any  pretense  that  his  testimony  ha^ 
just  been  discoyered. 

J.  F.  Combs  and  Falrlelgh,  Straus  &  Fairleigh  for  appellant. 

Ghapeze  &  Halstead  for  appellee. 

Appeal  from  Bullitt  Circuit  Court.  ' 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee  filed  his  i)etition  in  the  Bullitt  Circuit  Court,  claiming  that  th& 
appellant's  cattle  had  unlawfully  trespassed  on  his  nursery  (which  he  claimed 
was  enclosed  by  a  lawful  fence),  and  damaged  him  in  the  sum  of  $5,000  by 
the  destruction  of  his  nursery.  The  single  question  presei^ted  in  the  court, 
below  was  whether  or  not  the  api)ellee  had  a  lawful  fence,  and  whether  or- 
not  appellant's  cattle  broke  over  the  fence  and  destroyed  the  nursery  of  ap- 
pellee. This  question  was  submitted  to  the  jury,  and  the  jury  returned  a, 
verdict  in  favor  of  appellee  for  $500  damages.  From  this  judgment  appel- 
lant appeals,  and  insists  upon  three  propositions  for  a  reversal : 

Ist.  That  there  was  absolutely  no  evidence  to  show  that  appellee  had  a. 
lawful  fence  at  the  time  the  cattle  broke  into  the  nursery. 

2d.  That  the  court  erred  to  his  prejudice  in  failing  to  allow  him  to  intro-- 
duce  one  Davidson  as  a  witness  in  his  behalf. 

8d.  In  refusing  to  allow  him  to  cross-examine  appellee's  witness,  John- 
Mooney,  and  show  by  him  the  price  he  had  been  selling  like  fruit  trees  from 
another  of  appellee's  nurseries  adjacent  to  the  one  injured.  These  were  all 
the  complaints  made.  There  was  no  objection  whatever  to  the  instructions, 
given  by  the  court. 

W^e  will  take  up  the  propositions  relied  on  in  the  order  stated.  The  appel- 
lant's counsel  are  mistaken  in  the  statement  that  there  was  no  evidence  that- 
appellee  had  a  lawful  fence  around  the  nursery  at  the  time  of  the  trespasses, 
complained  of.  We  quote  from  the  record  excerps  from  the  evidence  of  ap- 
pellee : 

"A.,  Yes,  sir,  Mr.  Bemus  and  I  went  around  the  entire  fence,  and  where 
we  found  any  rails  down  we  put  them  up  before  I  rented  the  place.  I  satis- 
fied myself  that  the  fence  around  it  was  all  right  before  I  rented  the  land.^ 

*'Q.  At  the  time  these  cattle  were  getting  into  your  nursery  what  was  the- 
conditlon  of  the  fence  around  itP" 

'*A.  It  was  a  good,  lawful  fence.'* 

*'Q.  Now  what  do  you  mean  by  its  being  a  lawful  fence?" 

'*A.  I  mean  it  was  four  and  a  half  feet  high. " 

His  witnesses,  Bemus,  Taylor  and  Osborne,  corroborate  him  in  this  state^ 
ment. 
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As  to  appellant's  contention  that  the  couit  erred  in  refusing  to  allow  hiin 
to  introduoe  William  Davidson  in  his  behalf,  the  record  shows  that  the  rea- 
son the  court  sustained  the  objection  to  his  testimony  was  that  the  witnesses 
for  both  sides  at  the  beginning  of  the  trial  were  put  under  rules  to  remain 
out  of  the  court  room  during  the  trial,  and  under  the  usual  rules  for  a  sep- 
arate examination  of  witnesses,  each  side  furnishing  a  list  of  its  witnesses 
to  the  other,  and  that  Dayidson's  name  was  not  ui>on  the  list  furnished  to 
•appellee's  counsel,  nor  was  Davidson  sworn,  or  offered  to  be  sworn,  as  a  wit- 
ness until  the  trial  had  progressed  for  two  or  three  days  and  near  the  close 
of  the  evidence.  Counsel  for  appellant  made  this  a\owal:  "That  William 
Davidson  had  not  been  subpoenaed  in  this  case,  and  had  not  been  called  as  a 
witness  in  this  case  until  this  morning,  and  that  he  had  not  been  in  Shep- 
herdsville  or  at  any  court  until  this  morning,  and  that  defendant  expected  to 
prove,  and  can  prove,  by  said  witness  that  he  was  a  mail  carrier  between 
Deatsville  and  Cane  Spring  during  the  year  1809,  and  that  he  passed  this 
nursery  daily  and  observed  the  condition  of  the  fences  around  it;  and  that 
he  saw  numerous  gaps  down  in  said  fence,  and  saw  stock  of  various  kinds 
In  the  nursery  in  the  fall  of  1899,  and  that  the  fence  was  low  and  weak  in 
many  places,  even  after  numerous  efforts  to  repair  it." 

It  will  be  observed  that  there  was  not  any  reason  given  why  Davidson  was 
not  subpoenaed  and  called  as  a  witness  in  the  case  until  the  morning  he  was 
t)ffered,  nor  any  reason  or  excuse  offered  why  his  name  was  not  placed  on  the 
list  of  witnesses  at  the  beginning  of  the  trial.  There  was  no  pretense  that 
the  appellant  bad  just  discovered  what  he  could  prove  by  the  witness.  It 
is  important  in  the  just  administration  of  the  law  in  the  conduct  of  a  trial 
that  such  rules  be  observed  and  obeyed  for  the  reason  that  frequently  it  is 
Important  to  know  in  the  beginning  of  a  trial  the  names  of  the  witnesses  for 
the  other  side  for  divers  reasons  which  will  suggest  themselves  to  the  mind. 
A  litigant  has  the  right  to  attack  the  character  of  any  witness  offered  against 
him,  or  to  refute  his  testimony  in  many  other  ways,  but  he  would  be  pre- 
cluded from  this  if  the  rules  and  order  of  the  court  with  reference* to  a  sep- 
aration of  witnesses  he  not  observed,  and  with  i*eference  to  such  matters  they 
must  be  left  to  the  sound  discretion  of  the  trial  court,  and  its  action  thereon 
will  not  be  disturbed  unless  it  be  made  to  appear  that  this  discretion  has 
been  abused.  Considering  the  circumstances  of  this  matter  and  the  further 
fact  that  appellant  introduced  seventeen  witnesses  in  bis  behalf,  many  of 
them  testifying  in  substance  the  same  facts  offered  to  be  proven  by  David- 
eon,  we  can  not  say  that  the  lower  court  abused  its  discretion  in  this  matter. 

As  to  the  third  proposition  we  have  been  unable  to  find  anything  in  the 
record  showing  that  the  court  refused  to  allow  appellant  to  prove  by  John 
Mooney  the  price  for  which  he  had  been  selling  trees  from  an  adjacent 
nursery,  and  even  if  we  had  it  would  not  have  been  prejudicial  to  the  appel- 
lant in  this  case. 

In  view  of  the  fact  that  appellant  and  appellee  introduced  many  witnesses 
to  sustain  their  contentions,  there  was  much  conflict  in  the  testimony  and 
the  jury  was  authorized  to  find  a  verdict  either  way,  and  having  found  such 
Terdict,  this  court  will  not  disturb  it. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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LOUISVILLE,  HENDERSON  &  ST.  LOUIS  RY.  CO.  v.  COONS. 
(Filed  September  29, 1903— Not  to  be  reported.) 

1.  Rallroadfl— Duty  to  passeogers— Where  a  passenger  on  a  crowded  ezcur^ 
sion  train  allows  the  conductor  to  pass  her  by  without  taking  her  ticket  and 
fails  to  apprise  him  of  the  fact  that  she  wishes  to  leave  the  train  at  a  certain, 
station,  the  conductor  is  not  negligent  of  any  duty  to  her  in  not  learning  of 
her  destination. 

8.  Same— Whure  the  train  is  brought  to  a  standstill,  and  remains  so  for  a. 
time  reasonably  long  enough  for  the  passenger  thereon  to  alight,  although 
such  passenger  has  failed  to  apprise  the  conductor  or  other  proper  person  in 
charge  of  the  train  of  her  desire  to  get  off  at  that  station,  and  the  trainmen 
are  unaware  of  such  desire,  then  the  company  is  not  negligent  in  starting 
the  train  before  she  actually  alights. 

8.  Same— If  the  train  is  not  brought  to  a  standstill  for  a  sufficient  length 
of  time  to  enable  her  to  alight  in  safety,  and  she  is  compelled  to  choose  be- 
tween leaving  the  train  while  moving  slowly  or  submitting  to  the  incon- 
venience of  being  carried  past  the  station,  the  company  is  liable  for  her  in^ 
juries  sustained  by  her  choice  in  getting  off  the  moving  train,  provided  she 
did  not  act,  when  a  reasonably  prudent  person,  in  the  exercise  of  ordinary 
care  and  caution,  would  have  refrained  from  alighting  under  the  circum-- 
stances. 

4.  Same— Erroneous  instruction — It  is  error  to  instruct  the  jury  to  find  in« 
demnities  against  the  company  in  such  state  of  case  unless  the  passenger 
shows  a  want  or  absence  of  all  care  in  alighting  from  the  moving  train. 

Chapeze  Wathen  and  Helm,  Bruce  &  Helm  for  appellant. 

Little  &  Slack  and  Sweeney,  Ellis  &;  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  a  passenger  on  one  of  appellant's  trains  from  Owensboro  to 
Holt*s  station.  On  that  occasion  appellant  had  an  excursion  and  was  haul- 
ing two  extra  coaches  in  addition  to  its  regular  ones.  The  train  was 
crowded.  Appellee  puixshased  her  ticket  at  Owensboro,  where  she  boarded 
the  train.  She  got  on  the  train  and  allowed  the  conductor  to  pass  by  her 
without  giving  up  her  ticket.  She  says  she  was  not  asked  for  it,  and,  there^ 
fore,  did  not  give  It  up.  It  is  clearly  shown  that  the  conductor  did  not 
know  that  she  was  to  get  off  at  Holt's,  and  In  view  of  the  long  and  crowded 
train,  and  that  appellee  failed  either  to  give  up  her  ticket  or  apprise  the 
conductor  of  the  fact  that  she  wished  to  leave  the  train  at  Holt's,  we  are  not 
prepared  to  say  that  the  conductor  was  negligent  of  any  duty  to  her  in  not 
learning  of  her  destination.  Holt's  is  a  station  at  which  presumably  there  is 
not  much  travel.  There  are  two  or  three  houses  immediately  thereabout. 
The  train  usually  stopped  there  for  a  minute  or  a  minute  and  a  half.  On 
this  occasion  there  were  no  passengers  for  Holt's  except  appellee.  There  were 
but  one  or  two  passengers  to  get  on  at  this  place.  Appellee  insists  that  the 
train  did  not  stop  long  enough  to  allow  her  to  alight  from  it  in  safety  after 
it  stopped,  and  that  as  the  train  started,  before  she  could  alight,  she  at- 
tempted to  leave  it,  and  was  thrown  to  the  ground,  and  severely  sprained 
her  ankle.  Eight  or  ten  witnesses  seem  to  contradict  her  statement  as  to 
the  length  of  time  the  train  was  stopped  at  the  station.  However,  the  jury 
foand  for  appellee. 
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The  only  error  that  we  deem  it  Deceesary  to  notice  upon  this  appeal  is  the 
Instruction  of  the  court  defining  the  duty  of  appellant  under  the  circum- 
stances. That  instruction  is  the  third  one  given  to  the  jury,  and  is  as  fol- 
lows: ** The  court  further  instructs  the  jury  that  if  they  believe  from  the 
-evidence  that  on  the  arrival  of  defendant's  train  at  Holt's  said  train  was 
brought  to  a  standstill  and  remained  so  for  a  time  reasonably  long  enough 
for  the  plaintiff  to  alight  from  said  train,  and  she  negligently  delayed  get* 
ting  off  until  the  train  was  in  motion,  and  got  off  while  said  train  was  so  in 
motion,  and  was  Injured,  and  her  injuries  were  the  result  of  her  own  negli- 
gence contributing,  without  wh^ch  she  would  not  have  t>een  injured,  they 
should  find  for  the  defendant." 

In  L.  &  N.  R.  B.  Co.  v.  Ealsin's  Adm'r,  108  Ky.,  466,  it  was  held  that  it  was 
not  neglienoe  per  se  for  a  passenger  to  leave  a  movlirg  train  when  it  had  not 
stopped  long  enough  for  him  to  alight  in  safety  at  his  destination.  It  was 
there  said  that  where  a  passenger  by  the  wrongful  act  of  the  company  is 
compelled  to  choose  between  leaving  the  cars  while  they  are  moving  slowly, 
-or  submitting  to  the  inconvenience  of  being  carried  by  the  station  where  he 
desired  to  stop,  the  company  is  liable  for  the  consequence  of  the  choice,  pro- 
vided it  is  not  exercised  negligently  or  unreasonably.  It  was  held  that  the 
matter  was  one  for  the  jury. 

The  court  told  the  jury  further  in  this  case  that  the  meaning  of  negligence, 
as  used  in  the  instructions,  is  the  want  or  absence  of  care.  Then  the  court 
told  the  jury:  *'  'Reasonable  care,'  as  used,  means  such  care  as  ordinarily 
prudent  persons  would  usually  observe  under  the  same  or  similar  circum- 
stances. ' ' 

Therefore,  the  jury  were  told  in  this  case  that  unless  appellee  showed  a 
Want  or  absence  of  care,  that  is,  an  absence  of  all  care,  in  alighting  from  the 
moving  train,  they  should  find  for  her.  This  is  beyond  what  was  said  by 
this  court  in  the  Kakin  case,  supra,  and  is  far  beyond  what  we  are  willing 
to  now  approve.  The  jury  should  have  been  told  that  if  the  train  was 
brought  to  a  standstill,  and  remained  so  for  a  time  reasonably  long  enough 
for  the  plaintiff  to  alight  therefrom,  and  that  if  she  had  failed  to  apprise  the 
"Conductor,  or  other  proper  person  in  charge  of  the  train,  of  her  desire  to  get 
off  at  that  station,  and  that  the  trainmen  were  unaware  of  such  desire,  then 
the  company  was  not  negligent  in  starting  the  train  when  it  did;  but  that 
If  the  company  failed  to  bring  the  train  to  a  standstill  for  a  suflScient  length 
of  time  to  enable  plaintiff  to  alight  therefrom  in  safety,  and  that  she  was 
thereby  compelled  to  choose  between  leaving  the  cars  while  they  were  mov- 
ing slowly  or  submit  to  the  inconvenience  of  being  carried  by  the  station 
where  she  desired  to  stop,  the  company  is  liable  for  her  injuries  sustained  by 
ber  choice  of  getting  off  the  moving  train,  provided  she  did  not  act  when  a 
reasonably  prudent  person,  in  the  exercise  of  ordinary  care  and  caution, 
would  have  refrained  from  alighting  under  the  circumstances. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  under  proceedings  not  inconsistent  herewith. 
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NISBET  V.  WELLS. 
(Filed  September  29, 1903— Not  to  be  reported. ) 

1.  Liverymen— Duties  of— It  is  the  duty  of  a  liveryman  who  hires  to  an- 
other a  horse  to  be  used  in  driving  to  furnish  one  reasonably  safe  for  that  pur- 
pose, and  if  the  horse  furnished  is  not  reasonably  safe,  and  that  fact  is  known 
to  the  liveryman  at  the  time  of  the  hiring,  or  could  have  been  known  to 
hiin  at  such  time,  by  the  use  of  ordinary  care,  and  if  the  person  who  hires 
the  horse  is  injured  as  a  result  from  the  fact  that  the  horse  is  not  reasonably 
safe,  then  the  liveryman  is  liable  for  the  injury. 

2.  Same— Contributory  negligence— Where  a  horse  hired  from  a  liveryman 
runs  away  and  the  driver  jumps  from  the  vehicle  in  which  he  is  driving  the 
horse,  and  is  thereby  injured,  the  question  of  contributory  negligence  is 
properly  limited  to  the  management  of  the  horse  by  the  driver. 

3.  Same — The  driver  is  not  required,  after  the  horse  shows  the  first  symp- 
toms that  it  is  dangerous  and  would  run  away,  to  abandon  it,  the  circum- 
stances merely  bringing  to  his  knowledge  the  dangerous  disposition  of  the 
horse  and  requiring  extra  care  and  precaution  on  his  part  in  managing  it 
from  that  time  on. 

4.  Evidence-  It  was  competent  for  the  party  injured  to  prove  by  a  witness 
who  had  driven  the  horse  a  month  Ijefore  the  accident  sued  for  that  the  horse 
had  run  away  with  him,  although  he  had  not  communicated  the  fact  to  the 
liveryman,  for  the  purjjose  of  showing  that  the  horse  was  actually  a  danger- 
ous animal,  and  that  the  liveryman  might  have  learned  the  real  disposition 
of  the  horse  by  the  exercise  of  ordinary  care. 

5.  New  trial — Newly -discovered  testimony— Where  a  case  has  been  on  the 
docket  for  several  terms,  has  had  one  mistrial,  and  the  grounds  fail  to  show 
why  the  evidence  alleged  to  have  Ix^en  newly-discovered  was  not  presented 
earlier,  it  is  not  error  for  the  court  to  refuse  a  new  trial  on  the  ground  of 
newly -discovered  evidence. 

W.  S.  Pryor  and  Cox  &  Gordon  for  appellant. 

C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  a  liveryman,  hired  to  appellee  a  horse  and  buggy  to  be  driven 
some  miles  into  the  country.  Appellee  informed  appellant's  servant  in 
charge  of  the  stable  of  the  purpose  for  which  he  wanted  the  team,  and  that 
he  was  to  be  accompanied  by  a  young  lady.  The  horse  furnished  was  a  high- 
spiiited,  mettlesome  animal  that  had  previously  run  away  and  damaged  the 
vehicle.  Appellee  was  not  informed  of  that  fact.  On  this  occasion  the 
horse,  without  apparent  cause,  ran  away,  and  injured  appellee,  for  which  he 
sued  to  recover  his  damage. 

The  court  correctly  instructed  the  jury  that  it  was  the  duty  of  appellant  to 
furnish  appellee  a  reasonably  safe  horse  for  the^drive,  and  if  the  horse  fur- 
nished was  not  reasonably  safe  for  the  purpose,  and  the  fact  was  known  to 
appellant  at  the  time  of  the  hiring,  or  could  have  been  known  to  him  at 
such  time  by  ordinary  care,  and  if  the  injury  resulted  from  the  fact  that  the 
horse  was  not  reasonably  safe  for  the  purpose  for  which  he  was  hired,  then 
the  jury  should  And  for  the  plaintiff  (appellee)  unless  his  injuries  wero  the 
result  of  his  own  fault  or  neglect  in  the  management  of  the  horse.  The  only 
criticism  of  this  instruction  seems  to  be  that  the  court  limited  the  matter  of 
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appellee's  coutributory  negligence  to  his  management  of  the  horse.  Asa 
matter  of  fact  we  do  not  find  where  there  was  any  eTidenoe  to  submit  any 
other  theory  of  contributory  negligenoe,  for  after  appellee  was  put  in  danger 
by  the  runaway  he  had  the  right  to  jump  from  the  vehicle  as  he  did,  al- 
though if  he  had  not  jumped  he  need  not  have  been  injured.  Being  put  in 
a  i>erilous  position  and  required  to  act  immediately,  he  had  the  right  to  act 
as  he  did.  Nor  was  appellee  required  after  the  horse  showed  the  first  symp- 
toms that  it  was  dangerous  and  would  run  away  to  abandon  it  and  walk 
back  to  the  town,  some  miles  distant.  This  circumstance  merely  brought 
to  his  knowledge  the  dangerous  disposition  of  the  horse,  requiring  extra  care 
and  precaution  on  his  part  In  managing  it  from  that  time  on. 

It  is  further  objected  that  incompetent  evidence  was  admitted  to  the  jnry 
in  this.  The  court  suffered  appellee  to  prove  by  witnesses  who  had  driven  the 
horse  a  month  or  so  before  the  accident  sued  for  that  this  horse  had  ran 
away  with  them,  but  that  they  had  not  communicated  the  fact  to  appellant 
We  are  of  opinion  that  this  was  relevant  to  show  that  the  horse  was  actually 
a  dangerous  animal,  and  that  as  it  was  a  circumstance  tending  to  show  that 
this  was  not  the  first  time  that  it  had  so  acted,  that,  therefore,  appellant 
might  have  learnecl  by  the  exercise  of  ordinary  care  of  the  real  disposition  of 
the  horse. 

Another  objection  is  that  the  court  refused  to  grant  a  new  trial  because  of 
newly*  discovered  evidence.  The  case  had  been  on  the  docket  for  several 
terms,  had  been  once  tried,  resulting  in  a  mistrial,  and  the  grounds  do  not 
show  why  the  evidence  alleged  to  have  been  newly  discovered  was  not  pre- 
sented earlier,  nor  indeed  is  it  shown  that  the  facts  were  not  known  before 
the  trial. 

There  appearing  no  error  in  the  record  the  judgment  Is  affirmed,  with 
damages. 

Judge  Nunn  not  sitting. 


MITCHELL  V.  BOURBON  COUNTY.  &c. 
(Filed  September  80,  1903— Not  to  be  reported.) 

1.  Conveyances— Easements— A  conveyance  by 'the  terms  of  which  certain 
property  was  * 'relinquished"  to  the  president  and  directors  of  a  turnpike  com- 
pany "for  the  use  of  said  company"  for  turnpike  purposes  did  not  pass  a 
fee-simple  title  to  the  land,  but  conveyed  an  easement  only. 

9.  Same— Reversion— The  land  on  which  the  turnpike  company  had  an 
easement  I'everts,  if  at  all,  to  the  vendee  of  the  grantor  of  the  easement  who 
had  purchased  the  tract  of  land  adjoining  and  surrounding  the  easement 
from  such  grantor. 

8.  Abandonment  of  easement  by  turn  pike,  company— The  fact  that  the 
county  had  acquired  the  property  of  the  turnpike  company  by  oondeinnatlon 
proceedings  and  had  made  a  free  turnpike  of  it  did  not  necesasrlly  indicate 
an  abandonment  of  the  land  for  a  toll  site  and  turnpike  purposes.  Neither 
does  the  luere.  fact  that  the  county  has  made  no  use  of  the  land  slnoe  the 
condemnation  constitute  an  abandonment,  an  intention,  if  any,  on  the  part 
of  the  county  to  use  it  in  the  future  in  conjunction  with  the  operation  and 
maintainance  of  the  turnpike  being  sufficient  to  negative  the '  abandonment^ 

4.  Breach.of  covenant— The  acquisition  of  the  turnpike  road  by  the  county 
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atid  the  oonverslon  of  it  into  a  free  turnpike  is  not  a  breach  of  a  oovenant 
with  the  grantor  of  certain  lands  for  toll  site  purposes  that  he  should  have 
free  toll  over  the  road. 

o.  8ame— A  covenant  with  the  grantor  of  lands  for  toll  site  purposes  that 
he  should  have  free  toll  over  the  road  was  a  personal  covenant  which  did  not 
run  with  the  land,  and  did  not  pass  with  the  title  to  a  vendee. 

McMillan  &  Talbott  for  appellant. 

E.  M.  Dickson  and  Denis  Dundon  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  Bettie  B.  Mitchell,  instituted  this  action  in  the  Bourbon  Cir^ 
cult  Court  against  the  county  of  Bourbon  and  the  Paris,  Winchester  and 
Kentucky  Biver  Turnpike  Road  Co.  to  recover  a  small  triangle  of  land  sit- 
uated on  the  northeast  side  of  the  turnpike,  containing  from  one-quarter 
to  one-half  an  acre.    In  her  petition  she  states  that  in  the  year  1818  A.  Y. 
Bedford,  who  then  owned  the  land  in  question,  executed  and  delivered  to  the 
directors  of  the  turnpike  company  a  writing,  which,  among  other  things, 
contains  the  following :  '*I  also  relinquish  to  the  said  president  and  directors- . 
all  my  ground  on  the  northeast  side  of  said  sticks  for  the  use  of  said  com- 
pany, with  the  understanding  that  the  said  president  and  directors  are  to  . 
cause  my  fence  to  be  removed  and  n'set  at  the  expense  of  the  company, 
where  the  road   Is  to  ba  changed,  and  for  the  further  consideration  that  my 
family  and  myself  are  to  be  exempt  from  the  payment  of  toll  at  any  gate 
which  may  be  erected  between  the  mouth  of  Holder's  road  and  the  town  of 
Paris;"  that  the  conveyance  of  this  trhmgular  piece  of  land  was  made  for 
the  purpose  of  building  and  maintaining  thereon  a  toUgate,  to  be  used  in 
connection  with  the  turnpike  road;  that  it  constituted  a  part  of  the  farm  of 
A.  V.    Bedford;  that  afterwards,   on   October  0,  1865,  A,  V.    Bedford  then 
being  dead,  his  heirs  at  law  conveyed  the  farm,  including  the  land  relin- 
quished to  the  turnpike  company,  to  Joseph  Mitchell;  that  Joseph  Mitchell  . 
died,  domiciled  in  Bourbon  county,  Kentucky,  leaving  a  last  will  and  testa-  - 
ment;  that  by  virtue  of  this  will,  and  of  the  deeds  of  partition  executed  in- 
pursuance  thereto,  the  farm  formerly  owned  by  Bedford  w^is  conveyed  to  ap- 
pellant, including  the  parcel  of  land  on  the  northeast  side  of  the  turnpike 
which  is  involved  in  this  litigation;  that  by  virtue  of  the  conveyances  set  ■ 
out  in  the  petition   the  fee-simple  title  of  the  land  involved  herein,,  subject 
to  the  use  of  the  turnpike  company,  vested  in  her,  and  that  she  is  now  the 
owner  thereof;  that  the  turnpike  company  took  possession  of  the  land,  erected  . 
thereon  a  toll  house,  and  used  the  same  in  connection  with  its  turnpike  road 
up  to  the  year  18W,  at  which  time  the  appellee,  by  and  thiough  its  fiscal 
court,  instituted  proceedings  under  article  6,  chapter  129,  Kentucky  Statutes 
(being  section  47-I8B  thereof),  for  the  purpose  of  condemning  the  turnpike 
road,  and  In  the  proceedings  did  condemn  the  same,  and  acquired  all  the 
property  owned  by  it;  that  it  took  possession  of  the  parcel  of  ground  involved 
in  this  litigation,  and  still  holds  it,  claiming  to  be  its  owner. 

By  an  amended  petition  filed  by  leave  of  court  it  is  alleged,  among  other 
things,  that  the  turnpike  company  ceased  to  use  the  parcel  of  land  in  ques- 
tion after  December,  1890,  and  has  abandoned  the  use  thereof,  and  that  Bour^ 

vol.  25—33 
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bon  county  has  never  used  the  property  for  tollgate  or  turnpike  purposes,' 
and  the  use  thereof  for  turnpike  and  tollgate  purposes  has,  since  December. 
1896,  been  discontinued  and  abandoned;  wherefore,  it  is  prayed  that  appel- 
lant be  adjudged  the  owner  In  fee  of  the  property,  and  that  she  recover  the 
same  from  the  county. 

A  general  demurrer  to  the  petition,  as  amended,  having  been  sustained  by 
the  court,  and  appellant  declining  to  amend  her  petition,  it  was  dismissed 
absolutely;  from  which  judgment  she  has  appealed. 

The  first  question  that  arises  is  whether  or  not  the  turnpike  company  ac- 
quired the  fee.  or  only  an  easement,  in  the  land  by  the  writing  executed  by 
A.  V.  Bedford  in  1848.  We  do  not  think  that  the  turnpike  company  acquired 
the  fee  in  the  land;  the  instrument  by  which  it  was  conveyed  is  most  in- 
formally  and  loosely  drawn;  it  lacks  all  of  those  apt  and  technical  words 
which  are  used  in  conveying  the  fee-simple  title  to  real  estate.  The  word 
"relinquish"  does  not  Import  a  conveyance  of  the  fee,  but  rather  the  use  of 
the  land. 

This  very  question  arose  in  the  case  of  Harrison  and  Wife  v.  The  Lexing- 
ton and  Frankfort  R.  R.  Co.,  9  B.  Mon.,  470.  In  that  case  the  grantor 
had  relinquished  the  right  of  way  to  a  railroad  company.  An  action  to  re- 
cover the  land  because  of  its  abandonment  by  the  railroad  company  was  in- 
stituted. On  the  subject  of  whether  the  land  reverted  after  abandonment  the 
court  said:  "The  condition  or  provision  annexed  to  the  relinquishment, 
that  'if  said  road  should  hereafter  abandon  said  ground  it  be  reverted  to  we 
or  my  heirs  again,'  was  in  fact  no  more  than  the  law  implied,  without  any 
express  condition  or  stipulation  on  the  subject." 

In  the  case  cited,  as  in  the  case  at  bar,  the  word  of  conveyance  used  by  the 
grantor  was  "relinquished,"  and  while  in  the  conveyance  in  the  former  case 
there  was  an  express  provision  for  a  reversion  after  abandonment,  the  court 
said  that  this  express  provision  imported  no  more  than  the  law  implied, 
without  such  stipulation  on  the  subject,  thus  establishing  the  doctrine  that 
where  land  is  relinquished  for  the  use  of  a  public  highway,  an  easement, 
alone,  is  conveyed:  for  where  the  fee  is  convoyed,  the  doctrine  of  reverter 
does  not  apply. 

The  second  question  for  adjudication  is  whether  or  not,  if  the  land  re- 
verts, it  goes  to  appellant,  as  remote  vendee  of  A.  V.  Bedford,  or  to  bis 
heirs  at  law.  This  question  was  settled  in  favor  of  the  appellant  in  the  case 
of  Green's  Adm'r  v.  Irvine,  23  Ky.  Law  Rep,,  1702.  W.  R.  Green  had  con- 
veyed two  plots  of  land,  containing  one-half  an  acre  each,  to  certain  toll 
companies,  to  be  used  by  them  so  long  as  they  conducted  a  toll-road  busi- 
ness; upon  these  lots  were  two  tollhouses;  about  1895  the  toll  companies 
ceased  to  operate  the  turnpike,  and  under  the  terms  of  the  a^preement  the 
land  revert(»d.  J.  ^?tone  Walker  had  acquired  the  boundary  surrounding  tiie 
tollhouse's  from  the  original  grantor,  and  the  question  arose  as  to  whether 
or  not  the  land  upon  which  the  tollhouses  were  situated  reverted  to  him  or 
to  Grt»en's  heirs;  the  court  held  that  it  passed  by  reversion  to  Walker.  This 
is  conclusive  of  the  question  of  appellant's  right  to  the  land,  provided  it  re- 
verts. 

The  third  question  which  arises  upon  the  record  is  whether  or  not  the 
allegations  of  the  petition,  as  amended,  show  the  abandonment  of  the  land 
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lor  turnpike  purposes.  It  does  not  follow,  because  the  county  of  Bourbon 
has  acquired  the  property  of  the  turnpike  company  by  condemnation  and 
BMde  a  free  turnpike  of  it,  that,  therefore,  the  land  formerly  used  as  a  site 
tor  a  tollhouse  is  abandoned.  The  property  may  be  used  by  the  county  In 
«iiy  other  mode  it  sees  fit,  provided  it  is  in  furtherance  of  the  operation  and 
management  of  the  turnpike.  That  the  acquisition  by  the  county  of  the 
property  of  the  turnpike  company  did  not  constitute  an  abandonment  of  the 
coad  was  expressly  decided  in  the  case  already  cited  of  Harrison  and  Wife 
T.  Lexington  &  Frankfort  R.  R.  Co. ,  where  the  facts  were  very  much  the 
«une  as  those  occurring  in  the  case  at  bar.  But  the  allegation  of  the  peti- 
tion, as  amended,  is  that  the  land  has  been  abandoned  for  turnpike  purposes 
^noe  ISQA,  and,  as  the  demurrer  admits,  for  the  purpose  of  its  consideration, 
«11  of  the  well-pleaded  allegations  of  the  petition,  the  statement  that  the 
land  has  been  abandoned  must  be  assumed  to  be  true,  and,  if  so,  It  reverts 
to  the  appellant,  as  above  shown.  It  does  not  even  follow,  because  the 
tx>unty  of  Bourbon  has  made  no  use  of  the  laud  since  the  condemnation,  that 
U  has  abandoned  it.  If  it  Is  proposed  by  the  county  in  the  future  to  make 
use  of  it  in  conjunction  with  the  operation  and  maintenance  of  the  turnpike, 
the  fact  that  it  has  not  actually  used  it  will  not  constitute  an  abandonment. 

The  question  as  to  whether  or  not  the  land  has  been  abandoned  is  one  of 
fact,  and  with  the  allegation  in  the  petition,  as  amended,  that  both  the 
county  and  the  turnpike  road  company  have  abandoned  the  land  since  1896, 
"we  think  the  demurrer  should  have  been  oveiTuled,  and  the  county  required 
to  plead  and  to  show  the  facts. 

We  do  not- think  that  the  change  in  the  mode  of  conducting  the  turnpike 
Toad.  occurring  from  its  acquisition  by  the  county,  constitutes  a'breach  of 
the  covenant,  that  the  grantor,  A.  Y.  Bedford,  and  bis  family  should  have 
tree  toll  between  the  points  mentioned  in  the  conveyance. 

The  fact  that  the  county  has  converted  the  road  into  a  free  turnpike, 
therein  giving  all  others  the  same  privilege  as  Bedford  and  his  family  would 
liave  had,  in  nowise  affects  the  covenant  'that  the  grantor  and  his  family 
abould  have  free  toll ;  that  covenant  is  fully  complied  with  by  the  county 
making  the  road  a  free  turnpike;  besides,  this  was  a  personal  covenant  for 
the  benefit  of  Bedford  and  his  family,  which  did  not  run  with  the  land,  and, 
oonsequently,  did  not  pass  with  the  title  of  the  property  to  appellant. 

For  the  foregoing  reasons  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


BOHANNON  v.  TARBIN,  &c. 
(Filed  September  30, 1903— Not  to  be  reported. ) 

1,  Probate  of  wills— Appeal  from  county  court— Validity  of  judgment— A 
judgment  of  the  circuit  court  on  appeal  from  the  order  of  a  county  court  ad- 
mitting a  will  to  probate  is  not  void  as  to  the  parties  properly  before  the 
^sircuit  court  because  some  of  the  infant  beneficiaries  under  the  will  were  not 
licought  before  that  court  on  appeal.     (4859  (51-63,  Kentucky  Statutes. ) 

a.  Fraud  and  collusion— In  the  absence  of  cause  to  question  the  honesty 
and  competency  of  the  trial  judge  and  the  fidelity  and  honesty  of  the  guar- 
dian of  infants  who  had  instituted  an  equitable  action  to  impeach  a  judg- 
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meut  rejecting  a  will,  the  charge  that  the  action  was  collusive  and  fraudulent^ 
can  not  be  upheld. 

8.  Impeachment  of  judgment— Collateral  prooeeding^The  judgment  of  a^ 
circuit  court  in  a  case  appealed  from  an  order  of  the  county  court  probatlng^ 
a  will  can  not  be  impeached  in  a  collateral  proceeding,  it  appearing  that  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  no- 
appeal  had  been  taken  within  the  time  allowed  by  law. 

4.  Transfer  of  case— Power  of  court— Although  the  chancellor  of  the  Jeffer« 
son  Circuit  Court  may  have  excee<led  his  jurisdiction  In  designating  a  special 
judge  to  try  a  case  transferred  to  another  division  of  the  court,  the  action  of 
the  special  judge  was  not  invalid  where  the  pnrties  to  the  suit  agreed  upon 
him  to  try  the  case;  neither  can  the  action  of  the  chancellor  in  transferring^ 
the  case  to  the  law  and  equity  division  be  grounds  for  impeaching  the  judg* 
ment,  even  conceding  such  action  to  be  erroneous,  as  section  1028  of  the  Ken- 
tucky  Statutes  provides  that  **no  proceeding  in  such  courts  shall  be  invalid 
because  prosecuted  in  the  wrong  branch  thereof." 

5.  Special  judge— Jurisdiction —A  special  judge,  chosen  in  the  absence  of 
the  regular  judge,  to  try  an  issue  submitted  to  him  is  not  deprived  of  his 
jurisdiction  to  try  the  case  because  of  the  return  of  the  regular  judge  before 
the  determination  of  the  case.  The  rule  of  law  that  a  special  judge  has  no- 
further  authority  to  try  causes  after  the  expiration  of  the  term  for  which  he 
is  elected  is  not  applicable  to  the  case  at  bar,  which  was  pending  in  a  court 
of  continuous  session. 

6.  Questions  for  court  and  jury— The  courchas  the  power  to  try  the  issue  oT 
will  or  no  will  in  an  equitable  action  instituted  under  section  4861  of  the- 
Kentucky  Statutes,  by  infants  who  were  not  before  the  court  on  appeal  trook 
an  order  of  probate  in  a  will  case,  where  the  jury  is  waived  and  the  law  and. 
facts  are  submitted  to  the  court. 

7.  Infants— While  infants,  who  were  not  parties,  are  allowed  by  section  4861 
of  the  Kentucky  Statutes  until  twelve  months  after  attaining  their  majority 
to  institute  an  equitable  action  to  impeach  a  judgment  in  a  will  case,  they 
also  have  the  right  to  institute  it  at  any  time  within  that  period;  and  after 
having  once  ezei*cised  the  right  they  are  precluded  from  again  doing  so  after 
reaching  majority. 

8.  Appeal— Expiration  of  time— The  time  within  which  either  the  judf(- 
ment  of  the  circuit  court  on  appeal  from  the  order  of  probate  In  the  oounty 
court  or  the  judgment  of  the  circuit  court  in  the  equitable  action  might- 
have  b^n  appealed  having  expired  at  the  time  property,  which  passed  from 
the  decedent  to  her  heirs,  was  sold  under  judicial  sale,  the  purchaser  stood 
in  no  danger  of  the  consequences  of  a  retrial  of  either  case. 

C.  H.  Shield  for  appellant. 

H.  H.  Nettleroth,  E.  J.  Bacon,  Burnett  &  Burnett  and  J.  T.  A.  Baker  for- 
appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1, 
Opinion  of  the  court  by  Judge  Barker. 

This  case  involves  the  validity  of  the  title  to  certain  real  estate  situated  ilk 
Louisville.  Ky.,  and  arises  upon  the  following  statement  of  facts: 

Mary  Schwartz  died,  domiciled  in  Louisville,  Ky.,  in  1808,  leaving  on  in- 
strument in  writing  purporting  to  be  her  last  will  and  testament,  wblolk 
was  prolwited  by  order  of  the  Jefferson  County  Court.  By  this  will  tht  da» 
cedent  devised  the  land  involved  in  this  action  to  her  three  daughtem  fbc^ 
life,  with  remainder  to  their  children. 
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Trom  the  order  of  the  county  court  admitting  the  will  to  probate  an  ap- 
peal wae  proseouted  to  the  Jefferson  Cironit  Court  within  the  time  anther- 
iaed  by  the  statute,  under  the  style  of  Schwartz  ▼.  Tritten,  Ez'tx,  No.  19,748. 

A  trial  of  this  action  was  had,  and  resulted  in  a  verdict  declaring  the 
IMper  in  question  not  to  be  the  last  will  and  testament  of  Mary  Sch warts, 
l^o  appeal  was  ever  prayed  from  the  yerdict  and  Judgment  thereon.  Subse- 
quently it  was  disooTered  that  some  of  the  infant  grandchildren  of  Mary 
^Sohwarts,  who  were  beneficiaries  under  her  will,  had  not  been  properly 
teought  before  the  court  in  the  case  of  Schwartz  v.  Tritten,  No.  19,749,  and 
that,  as  to  them,  the  Judgment  was  a  nullity.  Whereupon  J.  D.  Loughbridge 
qualified  as  their  guardian,  and  instituted  an  action  in  equity,  in  order  to 
impeach  and  set  aside  the  Judgment  nullifying  the  will  of  their  grand- 
mother, and  for  a  retrial  of  the  question  settled  adversely  to  them.  Upon 
the  filing  of  the  petition  the  defendants,  who  were  all  of  age,  entered  their 
«ppearanoe  to  the  lotion,  and  agreed  in  writing  that  John  S.  Jaokman* 
4ipeoial  Judge  of  the  law  and  equity  court,  should  try  the  case  without  the 
Intervention  of  a  Jury,  and  upon  a  transcript  of  the  evidence  taken  in  case 
17o.  19,748.  Afterwards,  upon  allotment  of  the  clerk,  as  by  law  required  in 
the  Jefferson  Circuit  Court,  the  case  fell  in  the  chancery  division  of  the 
•«onrt,  presided  over  by  Judge  Shackelford  Miller.  In  order  to  carry  out  the 
written  agreement  of  the  parties,  to  try  the  case  before  Special  Judge  Jack- 
:inan.  Judge  Miller  transferred  the  case  to  the  Louieville  Law  and  Equity 
Court,  where  a  trial  was  had  under  the  terms  of  the  agreement  between  the 
parties,  which  resulted  in  a  judgment  by  the  court  adverse  to  the  will. 

There  being  no  will,  the  property  of  the  decedent  descended  by  la'^  to  her 
three  daughters  and  a  son,  who  were  her  only  heirs  at  law.  These  parties 
partitioned  the  real  estate  of  their  mother  among  themselves  by  agreement. 
the  land  involved  in  this  action  falling  to  the  three  daughters,  the  son  being 
satisfied  by  property  with  which  we  have  no  concern.  One  of  the  daughters, 
Hrs.  Neidringhause,  borrowed  from  the  appellee  $3,000,  and  to  secure  the 
payment  thereof  a  mortgage  was  given  on  all  the  property  involved  in  this 
action,  all  the  daughters  of  the  decedent  joining  in  the  mortgage.  This  debt 
falling  due,  and  being  unpaid,  this  action  was  instituted  to  enforce  the 
mortgage  lien  of  appellee.  There  were  other  liens  and  mortgages  on  the 
land  in  question,  but  as  their  proper  rank  and  priority  were  st»ttled  by  the 
Judgment  rendered  by  the  chancellor,  from  which  there  was  no  appeal,  it 
will  not  be  necessary  to  encumber  this  opinion  by  their  recitation  or  dis- 
suasion. The  judgment  ordered  the  mortgaged  land  to  be  sold,  and  it  was 
4K>ld  by  the  commissioner,  and  a  part  of  It  purchased  by  the  appellant, 
Thomas  Bohannon.  The  purchaser  declined  to  consummate  the  purchase  of 
the  property  bid  in  by  him,  and  filed  exceptions  to  the  sale,  which,  being 
overruled,  he  prayed  an  appeal  to  this  court. 

Upon  the  hearing  of  the  exceptions  there  were  filed  the  transcript  of  the 
•«yidenoe,  pleadings  and  orders  in  the  two  cases  involving  the  validity  of  the 
will  of  Mary  Schwartz,  and  certain  aflSdavlts,  which  constitute  all  the  testis 
mony  heard  on  the  question. 

By  his  <ixoeptionS  appellant  Bohannon  seeks  to  impeach  the  validity  of 
4be  two  Judgments  had  as  to  the  validity  of  Mary  Schwartz's  will.  These  ex- 
<«Qption8  may  be  arranged  in  two  classes :  First,  those  that  seek  to  impeach 
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the  validity  of  the  judgment  in  case  No.  10,740,  beoanse  all  of  the  parties  la  In* 
terest  were  not  properly  brought  before  the  court;  aeoond,  those  that  seek  to 
impeach  the  judgment  in  the  equitable  action  instituted  by  those  InCsnls 
who  were  not  properly  before  the  court  in  action  No.  10,748,  for  yarloos  rea- 
sons,  which,  it  is  claimed,  deprived  the  judge  who  presided  of  jurlsdioUon 
to  try  the  cause.    We  will  discuss  all  these  in  their  order. 

The  judgment  rendered  in  action  No.  10,748  was  not  void  because  some  of 
the  infant  beneficiaries  under  the  will  were  not  properly  before  the  oourl  o& 
appeal  from  the  order  of  probate  of  the  county  court.  This  matter  is  rsgo- 
lated  by  the  statute,  and  the  sections  having  application  to  the  subjeot  ara 
as  follows: 

''Section  4860.  An  appeal  may  be  taken  from  the  county  court  to  the  clr^ 
ouit  court  of  the  same  county,  and  thence  to  the  Court  of  Appeals,  tnm 
«ver7  judgment  admitting  a  will  to  record  or  rejecting  it.  The  ciroult 
court  shall  try  both  law  and  fact  unless  a  jury  be  required.  The  Gomt  of 
Appeals  shall  not  hear  any  matter  of  fact  pertaining  thereto  other  tba» 
such  as  may  be  certified  from  the  circuit  court;  and  the  same  effect  shall  be 
given  to  the  verdict  of  a  jury  In  a  will  case  as  is  given  to  the  verdict  of  a 
jury  in  other  civU  cases.  The  appeal  to  the  circuit  court  shall  be  withiik 
five  years  after  rendering  the  judgment  of  probate  or  rejection  in  the  county 
court,  and  prosecuted  to  the  Court  of  Appeals  within  one  year  after  the 
final  decision  in  the  circuit  court.  The  propounder  of  the  will  shall  have 
the  right  to  conclude  the  argument  in  the  circuit  court,  and  the  Court  of 
Appeals  shall  prescribe  the  course  of  argument  in  that  court. 

"Se<ftioD  4860.  When  the  proceeding  is  taken  to  the  circuit  court  all  neces- 
sary parties  shall  be  brought  before  the  court  by  the  appellant;  and  upon 
the  demand  of  any  of  the  parties  a  jury  shall  be  impaneled  to  try  whether  or 
bow  much  of  any  testamentaiy  paper  produced  is,  or  is  not,  the  last  will  of 
the  testator.  If  no  jury  be  demanded,  th«i  court  shall  determine  the  ques- 
tion, and  the  final  decision  given  shall  1>«  a  bar  to  any  other  proceeding  to 
call  the  probate  or  rejection  of  the  will  in  question,  subject  to  the  right  of 
appeol  to  the  Court  of  Appetils  as  hereinbefore  named;  but- nothing  in  thia 
section  shall  preclude  a  court  of  equity  from  its  jurisdiction  to  impeach  such 
final  decision  for  such  reason  as  would  give  it  jurisdiction  over  any  other 
judgment  at  law. 

"Section  4861.  Any  person  interested,  who  at  the  time  of  the  final  declsloi^ 
in  the  circuit  court  refeided  out  of  the  St«ite,  and  was  proceeded  against  by 
warning  order  only,  without  actual  appearance,  or  being  personally  served 
with  process,  and  any  other  person  interested  who  was  not  a  party  to  tha- 
proceeding  by  actual  appearance  or  being  personally  served  with  process,. 
may,  within  three  years  after  such  final  decision  in  the  circuit  court,  by 
petition  in  equity,  impeach  the  decision  and  have  a  retrial  of  the  questioik 
of  probate ;  and  either  party  shall  be  entitled  to  a  jury  for  the  trial  thereof. 
An  infant,  not  a  party,  shall  not  be  barred  of  such  proceeding  in  equity 
until  twelve  months  after  attaining  full  age. 

"Section  4869.  But  no  such  proceeding  in  equity  for  establishing  or  avoid." 
Ing  a  will  shall  operate  further  than  is  necessary  to  ihe  rights  df  such  inflsnt,. 
nonresident,  or  other  party,  or  otherwise  affect  the  rights  of  any  other  ] 
son  Interested  In  the  probate. ' ' 
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It  will  thus  be  seen  that  the  statute  especially  proTides  for  the  oontlnKency 
relied  on  by.  the  purchaser.  It  was  foreseen  by  the  legislature  that  the  very 
mistake  urf^  here,  to  impeach  the  validity  of  the  judgment  in  action  No- 
19,74S,  might  happen  in  any  case,  and  to  guard  against  the  hardship  and  con- 
fusion incident  to  nullifying  the  whole  judgment,  because  some  of  the  bene, 
ficiarles  were  not  properly  served  with  process,  and  yet  to  give  these  absent 
beneficiaries  their  day  in  court,  section  4861  of  the  statute,  provided  for  their 
benefit  the  right  to  Institute  an  equitable  action,  by  which  the  case,  as  to 
them,  could  1)0  retried;  and  section  486d  provided  that  the  equitable  action 
should  operate  no  further  than  to  preserve  the  rights  of  the  parties  entitled 
to  Institute  it.  The  language  of  the  statute  is  plain  and  simple,  and  needs 
no  elucidation ;  it  fully  meets  and  answeis  the  exceptions,  seeking  to  im- 
peach the  judgment  in  action  No.  19,742. 

There  is  no  evidence  in  this  record  tending  to  substantiate  the  charge  that 
the  equitable  action  instituted  to  impeach  the  judgment  In  case  No.  19,742 
was  either  collusive  or  fraudulent;  that  it  was  agreed  to  try  the  case  before 
the  same  judge  who  presided  in  the  jury  trial  had  in  the  first  action  is  cer- 
tainly not  collusive.  It  seems  to  tis  that,  g^ranting  him  to  be  an  honest  and 
competent  judge,  it  was  but  natural  that  he  should  be  selected  to  try  the 
equitable  action;  especially  since,  for  purposes  of  economy  and  expedi- 
tion, it  was  proposed  to  use  the  transcript  of  the  evidence  given  in  the  first 
case  upon  the  trial  of  the  latter.  He  having  heard  the  witnesses  depose  on 
the  jury  trial,  could  better  uncj^tand  and  appreciate  the  transcript  than  a 
judge  who  had  not  the  benefit  of  having  seen  the  manner  and  behavior  of 
the  witnesses  on  the  stand.  It  was  nafcural  and  proper  that  all  parties  in 
interest  should  desire  to  settle  the  question  of  title  to  the  property  as  speedily 
and  economically  as  possible,  and  to  this  end  agree  to  the  prooeedure  as  far  as 
might  be.  It  was  a  small  estate,  and  should  not  have  been  frittered  away  in 
unnecessary  litigation.  There  is  no  reason  to  question  the  fidelity  or  hon- 
esty of  J.  D.  Lough  bridge,  the  guardian  of  the  Infants,  who  instituted  the 
equitable  action;  and  the  name  of  the  special  judge  who  presided  is  a  suffl- 
cient  guaranty  that  the  proceedings  were  fair,  and  the  jud|;nient  impartial. 

The  purchaser  also  seeks,  by  his  exceptions,  to  inipwich  the  judgment  in 
case  No.  19,742,  because  the  jury  were  erroneously  instruct<'d,  and  the  verdict 
contrary  to  the  evidence.  This  can  not  be  done  in  a  collateral  proceeding; 
the  principle  is  elementary,  and  too  well  settled  to  net»d  citation  of  authority 
or  argument  that  where  the  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties,  its  judgment  is  conclusive  as  to  the  latter,  and  can  not 
be  questioned  except  by  appeal.  The  court,  in  the  case  involving  the  valid- 
ity of  Mary  Schwartz's  will,  had  jurisdiction  of  the  subject  matter  and  of 
the  parties,  and  it  is  immaterial  in  this  case  whether  the  judgment  was 
erroneous  or  not.  It  concluded  the  rights  of  the  parties  litigant,  and  as 
they  have  never  appealed,  and  the  judgment  stands  unvacated  and  unmodi- 
fied, it  is  conclusive  upon  appellant  as  to  his  title  to  the  proi)erty  purchased 
hy  him. 

It  is  further  urged  that  the  chancellor  had  no  right  to  transfer  the  equi- 
table action  from  his  division,  where  it  had  fallen  by  allotment  to  the  law 
«nd  equity  division,  for  the  purpose  of  having  it  tried  under  the  agreement 
tefore  Special  Judge  Jackman.    It  may  be  conceded  that  the  chancellor's 
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jarladiotion  was  limited  merely  to  the  transfer  of  the  case  to  the  law  and 
equity  division,  and  that  so  much  of  his  order  as  designated  Judge  Jaokroan 
as  the  speeial  judge  to  try  the  action  after  it  was  transferred  is  invalid. 
After  the  action  was  transferred  hy  the  chancellor,  the  parties  litigant  had 
the  right  to  agree  to  submit  the  litigation  to  Judge  Jack  man,  and  as  they 
did  this,  he  had  Jurisdiction  to  try  the  case,  both  because  he  was  special 
Judge  and  was  presiding  in  that  division,  and  also  because  the  parties  liti- 
gant agreed  that  he  should  try  it,  and  submitted  the  matter  for  adjudication 
to  him  under  that  agreement.  It  may  also  be  conceded,  for  the  purpose  of 
-argument,  that  the  order  of  the  chancellor,  transferring  the  case  to  the  law 
and  equity  division,  was  erroneous.  The  statute  regulating  procedure  in  courts 
having  four  judges  (section  1038)  provides :  "No  proceeding  in  such  courts 
shall  be  invalid  because  prosecuted  in  the  wrong  branch  thereof.*'  The  stat- 
ute is  conclusive  of  the  question,  and  disposes  of  the  exceptions  of  appellant 
•seeking  to  imi)each  the  judgment  in  the  equitable  action  because  of  the  fact 
that  it  was  erroneously  transferred  to  the  law  and  equity  division  for  adjudi- 
cation. 

Appellant  further  urges  that  the  special  judge  lost  his  jurisdiction  to  try 
the  case  transferred  by  the  chancellor  because,  before  he  had  determined 
the  issue  submitted  to  him,  the  regular  judge  of  that  division  returned  and 
resumed  his  duties  on  the  bench.  To  this  we  can  not  agree.  Judge  Jack- 
man  was  elected  special  judge  because  of  the  absence  of  Judge  Toney,  the 
regular  judge.  While  presiding  as  speci;^  judge  the  equitable  action  was 
transferred,  as  before  stated,  by  the  chancellor  to  the  law  and  equity  divi- 
sion, and  there  submitted,  by  agreement,  to  the  special  judge  for  trial.  The 
fact  that  the  regular  judge  returned  before  the  case  was  finally  disposed  of . 
by  the  special  judge  in  nowise  nullified  the  jurisdiction  of  the  latter.  It 
would  create  inextricable  confusion  if,  after  a  special  judge,  elected  because 
of  the  absence  of  the  regular  judge,  had  commenced  the  trial  of  a  case,  his. 
jurisdiction  to  further  try  it  should  be  ousted  by  the  return  of  the  regular 
judge.  It  needs  no  argument  to  demonstrate  the  hardship  and  expense  to 
litigants  which  would  arise  upon  the  adoption  of  such  a  principle.  This 
question,  however,  has  been  settled  by  this  court  in  the  case  of  the  Paduoah 
Land,  Coal  and  Iron  Co.  v.  Cochran,  Ass'ee,  18  Ky.  Law  Rep.,  465,  in  w^hich 
it  is  said:  "It  is  further  objected  that  the  motion  for  judgment  in  accord- 
ance with  the  mandate  was  heard  and  decided  by  the  special  judge  while 
the  regular  judge  was  engaged  in  holding  the  regular  term  of  the  circuit 

-court,  and  the  term  which,  by  rule  of  the  court,  had  been  set  apart  for  the 
trial  of  criminal  cases,  except  that  the  rule  permitted  default  judgments  to 
be  taken  at  that  term  in  cases  where  no  good  defense  was  interposed.  It  is 
ti  sufficient  answer  to  this  objection  that  the  special  judge  had  all  the  powers 
t>f  the  regular  judge,  and  the  regular  judge  could  undoubtedly  have  set  aside 

«r  suspended  this  rule.  Notice  was  given  of  the  motion,  and  the  appellant 
was  represented  by  counsel.  That  the  special  judge  sat  at  the  same  time  as 
the  regular  judge  is  no  objection  to  the  correctness  of  the  judgment.  Haying 
the  same  iwwers,  they  could  select  the  same  time  for  their  sessions,  and  the 

orders  of  one  were  as  valid  as  those  of  the  other. ' ' 

The  cases  of  Childers  v.  Little,  96  Ky.,  876,  and  Small  v.  Beeves,  20  Ky. 

Jbaw  Bep. ,  604,  cited  by  counsel  for  appellant  on  this  question,  do  not  sup- 
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port  his  ooDtontion ;  they  merely  determine  that,  after  the  expiration  of  the 
term  for  which  a  special  judge  is  elected,  he  has  no  further  authority  to  try 
^sauses,  which  is  not  the  point  In  issue  here.  In  the  case  at  bar  the  court 
"was  one  of  continuous  session,  and  there  was  no  expiration  of  the  term  for 
which  the  special  judge  was  elected. 

It  is  also  contended  that  the  special  judge  had  no  authority  to  try  the  issue 
of  will  or  no  will  in  the  equitable  action,  but  should  have  submitted  that 
<|iieetion  to  tlie  determination  of  a  jury.  The  statute  regulating  this  matter 
will  not  support  this  view.  Section  4860  of  the  Kentucky  Statutes,  upon  the 
^luestion  of  the  trial  of  will-  cases  in  the  circuit  court  on  appeal  from  the 
«ounty  court,  provides :  "The  circuit  court  shall  try  both  law  and  fact  unless 
a  jury  be  required;"  and  section  4861,  which  authorizes  the  institution  of 
an  equitable  action  to  imx>eaoh  a  judgment  rendered  by  the  circuit  court  in 
a  will  oase,  provide  "that  either  party  shall  be  entitled  to  a  jury  for  the 
trial  thereof."  These  two  provisions  of  the  statute  must  be  read  together, 
and,  so  read,  section  4861  clearly  means  that  either  party  may  have  a  jury  by 
•demanding  it,  but  that  a  failure  to  do  so  authorizes  a  trial  of  the  question 
by  the  court;  and  especially  is  this  true  in  a  case  where  the  jury  was 
-waived  and  the  law  and  facts  submitted  to  the  court,  as  was  done  in  the 
equitable  action  under  consideration. 

The  time  in  which  an  appeal  could  have  been  prosecuted  from  the  judg- 
ment of  the  circuit  court  to  the  Court  of  Appeals  in  case  No.  19,743  had  ex- 
pired before  the  sale  by  the  commissioner  to  Bohannou,  and  under  the 
statute  there  is  no  saving  in  favor  of  infants.  (Arterbum  v.  Young,  14 
Bush,  509. ) 

Section  4861  of  the  Kentucky  Statutes  provides  that  infants  shall  not  be 
barred  of  their  rights  to  institute  an  equitable  action  impetiching  a  judg- 
ment in  a  will  case  under  the  conditions  authorized  thereby  for  twelve 
months  after  attaining  their  majority.  Now  while  the  infants  in  the  equi- 
table action  under  consideration  in  this  case  had  a  year  tifter  reaching  their 
majority  In  which  to  institute  it,  yet  they  also  had  the  right  to  institute  it 
at  any  time  within  the  peiiod  allowed  them;  and  having  exercised  this  right 
onoe,  they  are  precluded  from  again  exercising  it  after  reaching  their  ma- 
jority.   (Moss  V.  Hall,  79  Ky.,  40:  Newland  v.  Gentry,  18  B.  Mon.,  670. ) 

The  time  in  which  an  equiUvble  action  might  have  been  appealed  to  this 
court  had  also  expired  at  the  time  of  the  judicial  sale,  and,  therefore,  the  pur- 
chaser stood  in  no  danger  of  the  consequences  of  a  retrial  of  either  of  the 
casus  involving  the  will  through  which  he  derives  title  to  the  property  pur- 
chased by  him. 

The  paper  purporting  to  be  the  last  will  and  testament  of  Mary  Schwartz 
having  been  fully  adjudicated  adversely  to  the  instrument  in  the  two  cases 
instituted  for  the  purpose  of  trying  that  issue,  the  property  in  question, 
along  with  the  rest  of  the  decedent 'si  estate,  descended  by  operation  of  law 
to  her  heirs.  They  having  partitioned  the  property  among  themselves  by 
.a^^reement,  and  thus  conveyed  the  title  of  all  the  property  involved  on  this 
4»ppeal  to  the  three  daughters  who  mortgaged  it  to  appellee,  their  rights 
-were  concluded  by  the  judgment  rendered  by  the  chancellor  in  this  action  to 
foreclose  the  mortgage,  and  a  good  title  passed  to  the  purchaser  at  the  judi- 
cial sale  ordered  by  the  final  judgment. 

We  ai^  of  the  opinion  that  the  exceptions  of  the  purchaser  were  properly 
OTermled  by  the  chancellor,  and  the  judgment  is,  therefore,  afSrmed. 
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COMMONWEALTH  v.  LEMON. 
(Filed  September  80, 1908— Not  to  be  reported. ) 

1.  Looal  option— Repeal— An  Act  of  the  general  assembly,  IncorporatinK  a 
town  within  the  limits  of  a  precinct  in  which  the  provisions  of  the  local 
option  act  had  been  put  in  operation  by  a  vote  of  the  precinct,  and  providinfl: 
that  the  trustees  of  said  town  should  have  the  power  ''to  regulate  the  sale  of 
any  and  all  spirituous,  vinous  or  malt  liquors/'  relieved  from  the  penalties 
imposed  by  the  local  option  law  one  who  sold  liquor  within  the  town  under 
a  license  granted  by  the  trustees. 

2.  8ame— Constitutional  provisions— The  local  option  law  having  been 
voted  into  eff^t  and  the  incorporation  of  the  town  within  the  local  option 
precinct  having  been  passed  previous  to  the  adoption  of  the  present  Consti- 
tution, the  provisions  of  section  61  of  the  Constitution,  relating  to  the  sale  of 
liquors  does  not  apply. 

C.  J.  Pratt  and  M.  B.  Todd  for  appellant. 

L.  H.  &  O.  M.  James  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

At  an  election  regularly  called  on  the  second  day  of  August,  1876,  the 
voters  of  Piney  Precinct,  No.  7,  in  Crittenden  county,  put  in  operation  in 
that  precinct  the  local  option  law.  Subsequently,  by  an  act  approved  April 
S2,  1884  in  (volume  2  of  the  Acts  of  1883-84);  the  general  assembly  in- 
corporated the  town  of  Shady  Grove  within  the  boundaries  of  Piney  Pre- 
cinct, the  a2d  section  of  which  reads  as  follows:  *'The  trustees  may,  and 
shall,  have  the  power  to  regulate  the  sale  of  any  nnd  all  spirituous,  vinous  or 
malt  liquors,  or  any  other  intoxicating  agent,  whether  it  be  a  proprietary 
medicine  or  beer,  inside  of  the  incorporation,  inflicting  such  fines  and  pen- 
alties a.s  they  may  deem  necessary,  and  hereafter  may  be  fixed." 

The  trust*H»fi  wen»  duly  elect<?d,  nnd  from  that  time  forward  administered 
the  affairs  of  the  municipality.  On  the  18th  of  October,  1902,  the  appellee, 
Fred  Lemon,  was  granted  a  license  by  the  town  trustees  to  sell  whisky  by 
drink,  and  paid  a  license  therefor  to  the  nuiniciprUity  of  $300.  The  county 
judge  of  Crittenden  county  also  granted  him  a  license. as  required  by  law. 
On  the  25th  of  November  thereafter  appellee  was  indicted  by  the  grand  jury 
of  Crittenden  county  for  selling  liquor  in  violation  of  the  local  option  law 
in  Piney  Precinct.  The  circuit  judge  upon  this  state  of  fact  directed  the 
jury  to  find  a  verdict  for  the  defendant,  nnd  the  Commonwealth  has  ap- 
pealed, insisting  that  the  section  of  the  charter  of  Shady  Grove  quoted  supra 
does  not  authorize  the  trustws  to  license  the  sale  of  liquor  in  Piney  Pre- 
cinct, but  that  the  local  option  law  voted  in  1875  remains  in  full  force  and 
effect  until  it  shall  have  been  repealed  by  a  vote  of  the  electors  residing  ia 
the  town  of  Shady  Grove,  and  to  support  this  contention  refer  to  section  61 
of  the  Constitution,  which  provides:  '*The  general  assembly  shall,  by  gen- 
eral law,  provide  a  means  whereby  the  sense  of  the  people  of  any  county* 
city,  town,  district  or  precinct  may  be  taken  as  to  whether  or  not  Rpiritnons» 
vinous  or  malt  liquors  shall  be  sold,  bartered  or  loaned  therein,  or  the  sale 
thereof  regulated,  but  nothing  herelq  shall  be  construe  to  interfere  with  or 
repeal  any  law  in  force  relating  to  the  wle  or  gift  of  such  liquor,"  and  ta 
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tlie  interpxetotion  of  this  constitntioOAlpfDViaion  in  Stamber  v.  Common^ 
^  wealth,  102  Kj.,  83,  and  Thompson  y.  Comipoqwealth,  108  Ej.,  686.   . 

As  the  charter  of  Shady  Qrove  was  enacted  by  the  general  assembly  long^ 
prior  to  the  adoption  of  our  present  Constittition,  we  do  not  see  how  the> 
pvoYisions  or  oases  cited  have  any  bearing  upon  the  question  involved. 
There  is  no  doubt  that  prior  to  the  adoption  of  our  present  Constitution  the^ 
general  assembly  had  the  power  to  enact  local  laws  regulating  the  sale  of 
liquors,  and  this  oourt  in  a  number  of  cases  has  declared  that  provisions  in 
oharters  similar  to  that  in  the  charter  of  the  town  of  Shady  Grove  had  the- 
effect  to  vest  in  the  trustees  the  exclusive  power  to  grant  licenses  to  seU 
liquor,  and  repealed  the  local  option  law  which  had  previously  been  voted 
Into  operation  in  a  civil  district  of  which  the  city  formed  a  iiart.  (Gifford^ 
T.  Commonwealth,  d  Ky.  Law  Bep. ,  437. )  And  the  rule  in  this  case  was; 
followed  in  Tabor  v.  Lambdel,  &c.,  94  Ky.,  237.  In  that  case  the  district 
vote  was  taken  in  August,  1884,  and  in  April,  1888,  the  amendment  of  the 
charter  of  the  city  of  HawesviUe  was  adopted  for  the  first  time,  conferrin^^ 
authority  on  the  city  council  to  license  taverns,  etc«  In  the  opinion  in  that 
case,  the  court  said:  *'The  legislature  has  complete  control  of  the  subject 
It  may  say  that  liquors  shall  not  be  sold  in  a  given  territory,  or  that  the- 
question  of  its  sale  shall  be  left  to  all  the  voters  therein ;  or  that  liquors  may 
be  sold  in  a  given  locality ;  or  that  the  question  may  be  left  to  the  council  ot 
a  city  or  board  of  trustees. " 

It  is  unnecessary  for  us  to  consider  how  far  the  provisions  of  our  present 
Constitution  prohibiting  special  legislation  would  apply  if  the  facts  pre^ 
aented  the  question. 

Judgment  affirmed. 


HARRISON    LAND    AND    MINING    CO.    v.    NASHVILLE,    CHATTA-. 
NOOGA  &  ST.  LOUIS  RY.  CO. 

(Filed  October  3,  1903— Not  to  be  reported. ) 

Action  to  recover  real  property — Where  a  manufacturing  corporation  ^ 
nearly  90  per  cent,  of  whose  capital  stock  was  owned  by  three  stockholders, 
who  controlled  the  affairs  of  the  compniiy,  sold  to  a  railroad  coinpniiy  for  a 
valuable  consideration  certain  of  its  tracks  and  rights  of  way,  including 
tracks  running  over  lots  owned  by  the  three  stockholders  individually,  the 
deed  containing  a  provision  that  the  title  to  the  tracks  and  rights  of  way 
should  pass  when  the  three  stockholders  should  make  a  conveyance  to  the 
company  of  the  right  of  way  over  their  Jots,  equity  will  not  permit  the  ven- 
dee of  the  lots  owned  by  those  stockholders  to  recover  the  right  of  way  from 
the  railroad  company,  such  stockholders  being  ia  effect  the  corporation,  and 
it  being  their  duty  to  see  that  a  conveyance  of  the  right  of  way  should  be- 
made;  consequently  It  would  be  inequittible  to  permit  their  vendee,  wha 
stands  in  their  shoes,  and  who  had  notice  by  reason  of  the  railroad's  posses, 
sion  and  the  language  of  the  deed,  to  divest  it  of  its  titltj  and  possession. 

J.  D.  Mocquot  for  appellant. 

Gieer  &  Beed  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 
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The  Paduoah  Iron  Go.  established  an  Iron  fumaoe  near  the  Tennessee  river, 
•^ncl  for  the  better  operation  of  its  furnace  oonstruoted  upon  'its  ground  per- 
tain  railroad  traoks  and  spurs.  Thomas  Howard  was  the  president  of  the 
company,  a  large  stookholder  and  one  of  the  directors.  It  was  found  that 
tor  the  proper  operation  of  oars  on  the  company's  traoks  it  was  necessary  to 
-extend  a  track  over  two  adjoining  lots,  and  so  Howard  bought  the  lots  him- 
«elf,  the  company  not  being  able  to  buy  them  at  the  time,  and  had  the  track 
constructed  across  them.  He  had  made  arrangement  with  B.  J.  Lackland 
«nd  John  W.  Harrison,  who  were  also  large  stockholders  in  the  company, 
«nd  two  of  its  directors,  that  he  would  hold  the  title  to  these  lots  in  trust 
tor  the  three,  Lackland  and  Harrison  paying  him  for  the  cost  of  the  lots  in 
the  proportion  of  their  stock  in  the  company  to  his.  In  this  condition  of 
affairs  the  Paducah  Iron  Co.,  on  November  11,  1890,  by  its  president  and 
l[)oard  of  directors,  in  consideration  of  the  sum  of  S^.OOO,  sold  and  conveyed 
to  the  Paducah,  Tennessee  &  Alabama  R.  R.  Co.  the  tracks  referred  to,  and 
from  this  company  the  property  passed  by  other  conveyances  to  appellee  the 
Nashville,  Ghattanoogo  &  St.  Louis  R.  R.  Go.  On  May  19,  1899,  the  helra 
't)f  Thomas  Howard,  he  having  in  the  meantime  died,  J.  W.  Harrison  and 
R.  J.  Lackland  conveyed  the  two  lots  to  appellant,  the  Harrison  Land  and 
Mining  Co. ,  who  instituted  this  action  to  recover  the  strip  occupied  by  the 
railroad  track. 

The  proof  shows  that  Howard  bought  the  lots  because  they  were  needed  by 
the  Paduoah  Iron  Co.  to  extend  its  track,  and  that  after  he  bought  them  he 
allowed  the  track  built  over  the  lots  by  the  iron  company.  The  track,  when 
built,  did  not  extend  beyond  the  lots,  but  after  It  was  bought  by  the  railroad 
comp.iny  it  was  extended  by  it  some  distance  beyond  these  lots  to  reach  other 
manufactories  which  the  railroad  company  wished  to  connect  with.  The 
railroad  company  made  the  purchase  for  the  purpose  of  making  this  exten- 
sion and  i-eaching  the  other  factories.  The  deed  described  the  property  con- 
veyed with  minuteness.  Amongst  other  descriptions  is  the  following:  ''Also 
the  right  of  way,  including  the  rails  and  ties  thereon,  along  the  certain  line 
X)f  railroad,  beginning  at  the  east  side  of  Third  street  and  on  the  west  side  of 
the  furnace  lot  aforesaid,  and  being  the  extension  of  said  Norton  street  track ; 
running  thence  in  a  curved  line  and  in  a  southeasterly  direction  to  the 
south  line  of  said  furnace  lot  and  through  the  next  adjoining  land  of  Thomas 
Howard,  if  and  when  said  first  party  shall  receive  a  conveyance  thereof  from 
said  Howard." 

The  Kroiind  upon  which  the  action  is  based  is  that  the  furnace  company 
liid  not  receive  a  conveyance  to  the  adjoining  land  from  Thomas  Howard,  i^ 
never  having  paid  him  for  the  lots;  that,  therefore,  the  title  remained  in 
him  and  in  Harrison  and  Lackland,  for  whom,  as  well  as  himself,  he  held 
the  title,  and  passed  from  them  to  the  Harrison  Land  and  Mining  Co.  by 
the  conveyance  of  May  19,  1899,  above  referred  to. 

But  when  the  deed  of  November  11,  1890,  was  made  by  the  iron  company 
to  the  railroad  company  and  the  t20,000  paid  to  it  by  the  railroad  company 
Howard,  Lackland  and  Harrison  owned  1,767  shares  out  of  2,000  shares,  the 
total  capital  stock  of  the  Iron  company,  Howard  owning  868  shares.  Lack- 
land 764  and  Harrison  606.  They  were,  therefore,  in  substance,  the  oozn- 
^ny,  for  they  owned  nearly  90  per  cent,  of  the  stock  and  could  control  Its 
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policy,  and,  besides,  Howard,  as  the  president,  was  in  actual  control  of  Its 
affairs.  Howard  had  paid  for  the  lots,  including  interest,  something  over- 
$4,000.  "When  they  got  fiO.OOO  In  money  from  the  railroad  company  and 
undertook,  as  they  did,  by  the  deed  that  it  should  operate,  without  further 
consideration  as  a  conveyance  to  the  railroad  oompany  of  the  right  of  way 
over  the  Howard  lots,  If  and  when  it  should  receive  a  conveyance  thereof 
from  Howard,  it  was  their  duty  to  see  to  It  that  such  a  conveyance  was 
made;  and  they  can  not  b^  allowed  to  put  the  $-^,000  in  the  treasury  of  the 
iron  compiny  and  use  It  for  other  purposes  to  suit  themselves,  leaving  this 
title  unperfected.  and  then  obtaining  the  chanceIlor*s  assistance  to  take  the 
property  from  the  railroad  company.  The  Harrison  Land  and  Mining  Co. 
stands  only  In  their  shoes,  for  the  possession  of  the  railroad  company,  coupled 
with  the  language  of  the  deed,  put  It  upon  notice.  Howard,  Lackland  and 
Harrison  being  the  president  of  the  iron  company  and  three  of  its  directors^ 
owning  as  stockholders  nearly  90  per  cent  of  Its  stock,  and  as  such  having 
the  power  to  control  the  affairs  of  the  Iron  company,  can  not  be  allowed  in 
equity  to  neglect  what  was  obviously  In  their  power  after  they  had  received 
from  the  railroad  company  the  full  consideration  for  the  property,  and  cove- 
nanted that  the  title  should  pass  to  the  r:iilroad  company  as  soon  ns  the  deed 
from  themselves  to  the  Iron  company  was  made.  When  they  neglected  to. 
make  this  deed,  which  would  have  operated  of  Itself  to  vest  the  title  In  the 
railroad  oompany  under  the  deed  above  referred  to,  they  can  not  be  heard  ia 
equity  to  demand  the  property  for  themselves  from  the  railroad  company. 
Their  long  acquiescence  in  the  possession  of  the  property  by  the  railroad 
oompany  shows  that  they  themselves  recognized  the  right  of  way  as  the  prop- 
erty of  the  railroad. 
Judgment  affirmed. 


CHICAGO,  ST.  LOUIS  &  NEW  ORLEANS  R  R.  CO.,  &c.  v.  WILSON.  &o. 
(Filed  October  2,  1908— Not  to  be  reported. ) 

1.  Breach  of  oontraot — Demand — Waiver— In  an  action  by  a  vendor  of  a 
right  of  way  to  a  railroad  company  for  damages  for  the  breach  of  a  covenant 
contained  in  the  conveyance  requiring  the  railroad  oompany  to  put  down  a 
sidetrack  for  the  exclusive  use  of  the  vendor  at  a  point  on  his  land,  which 
be  might  indicate,  the  answer  of  the  railroad  company  denyin^r  plaintiff's 
right  of  action  against  it  constitutes  a  waiver  of  the  right  of  demand  or 
notice  from  the  vendor. 

9.  Pleading  and  proof— Variance— A  variance  between  pleading  and  proofs 
to  be  fatal,  must  be  such  as  will  mislead  a  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits  of  the  case.  The  omission  of- 
the  word  *' Branch*'  from  the  name  of  the  grantee  railroad  company,  Owens- 
boK>,  Falls  of  BoiJtsh  and  Qreen  River  Branch  R.  R.  Co  ,  as  set  out 
In  the  petition,  was  not  a  material  variance  between  the  allegation  and 
the  proof,  especially  where  the  exhibit  filed  with  the  petition  contained  the 
correct  name  of  the  oompany. 

8.  Same— Where  no  effort  is  made  to  have  the  variance  complained  of  cor^. 
rected  in  the  court  below  it  can  not  avail  the  appellant  on  appeal. 

4.  Covenants  real— While  it  is  true  that  a  covenant  executed  in  considera^. 
tion  of  the  conveyance  of  the  right  of  way  over  land  Is  a  covenant  real, 
which  runs  with  the  land  and  passes  by  conveyance  to  the  grantees,  It  caiK 
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toot  avail  the  defendants  in  an  aotioti  for  damages  for  breach'  of  the  ooy^1lamt» 
"where  the  grantor  of  the  right  of  way  had  retained  a  strip  of  land  running 
-along  the  entire  right  of  way,  and  the  grantees  of  the  remainder  of  the  land 
were  made  parties  plaintiff  to  the  soit,  thus  making  any  judgments  rendered 
binding  upon  them  all  and  protecting  the  railroad  company  from  any  addi- 
tional suit  upon  .the  covenant. 

6.  Innocent  purchaser— A  railroad  company  which  purchases  a  right  of 
Way  from  the  grantee  company  can  not  be  considered  an  innocent  purchaser 
"without  notice  as  to  a  covenant  contained  in  the  grant,  where  the  deed  con- 
taining the  covenant  was  recorded  in  the  proper  office. 

6.  Judgment  supported  by  evidence — The  evidence  as  a  whole  abundantly 
supports  the  finding  of  the  chancellor. 

H,  P.  Taylor  and  Pirtle  &  Trabue  for  appellants. 

H.  L.  Heaverin  and  Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  29th  day  of  April,  1892,  the  appellant,  Dan  T.  Wilson,  and  his  wife, 
Sarah  E.  Wilson,  by  their  deed,  properly  executed,  acknowledged  and  dellv- 
•ered,  conveyed  to  the  Owensboro,  Falls  of  Rough  &  Green  River  Branch 
Railroad,  and  its  successors  and  assigns,  a  right  of  way  sixty-six  feet  wide 
and  about  two  miles  long,  running  through  their  tract  of  land  in  Ohio 
xjounty.  As  a  part  of  the  consideration  for  this  conveyance  it  was  cove- 
nanted by  the  grantee  that  it  would  fence  the  entire  line  through  the  land, 
and  put  in  the  necessary  farm  crossings  which  the  grantor  might  require, 
and  put  in  a  side  track  for  his  exclusive  use,  at  a  point  which  he  might 
designate,  and  to  move  it  twice  for  his  convenience,  if  required,  and  to  leave 
It  permanently  at  any  point  on  the  line  he  might  wish,  for  his  use. 

Subsequently  this  right  of  way  was  assigned,  conveyed  and  transferred  to 
the  appellant,  the  Chicago,  St.  Louis  &  New  Orleans  B.  R.  Co.,  and  is  now 
t)perated  by  the  Illinois  Central  R.  R.  Co. ,  under  some  form  of  contract  or 
arrangement  with  the  former  corporation. 

Since  the  date  of  the  deed  mentioned  appellee,  Dan  T.  Wilson,  has  been 
t^onscantly  seeking  to  have  the  covenant,  which  constituted  the  consideration 
for  the  conveyance  of  the  right  of  way,  carried  out;  and  in  this  he  has 
partially  succeeded.  Some  time  prior  to  the  institution  of  this  action  the 
right  of  way  was  fenced,  but  he  seems  never  to  have  been  able  to  obtain  the 
switch  stipulated  for  in  the  deed.  .Becoming  weary,  at  last,  of  importun- 
ing those  who  were  using  and  enjoying  the  fruits  of  the  conveyance  from 
him  and  his  wife,  he  instituted  this  action  against  the  Chicago,  St.  Louis  & 
New  Orleans  R.  R.  Co.  and  the  Illinois  Central  R.  R.  Co.,  as  the  joint  own- 
ers and  occupyersof  the  right  of  way,  claiming  damages  in  the  sum  of  $1,960, 
for  breach  of  the  contract  to  put  in  the  switch  mentioned  in  the  de^d.  He 
iilleges  in  his  petition  that  since  the  Chicago,  St.  Louis  &  New  Orleans  R. 
R.  Co.  purchased  the  pn^perty  in  question  from  the  Owensboro,  Falls  of 
Rough  and  Green  River  Branch  Railroad  "the  plaintiff  has  on  divers  and 
sundry  times  notified  it  of  his  contract  with  its  assignor,  and  demanded  of 
it  to  put  in  the  switch  mentioned  In  the  deed  for  the  land,  but  that  it  has 
failed  and  refused  to  comply  with  his  request  in  this  regard;"  further,  that  he 
has  likewise  notified  the  company  where  farm  crossings  were  necessary,  and 
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demanded  thatthej  should  be  made;  that  after  thip  demand  and  notification 
on  his  part  appellant  company  failed  and  refused  to  perform  the  cove- 
nant nnder.'whiob  it  held  the  right  of  way  In  question ;  and  he  alleges  that, 
by  the  breach  of  contract  of  appellant,  he  has  been  damaged  in  the  sum  of 
91,099. 

The  appellants  filed  an  answer  to  this  petition,  denying  all  its  allegation, 
and  pleading  in  the  second  paragraph  that  since  the  execution  of  the  deed 
the  appellees  had  conveyed  away  all  of  the  property  through  which  the  right 
of  way  in  question  ran.  Subsequently  the  appellees  filed  an  amended  peti- 
tion, claiming  a  lien  upon  the  right  of  way  in  question,  for  such  sum  as 
they  might  be  entitled  to,  for  breach  of  the  contract  set  up  in  the  original 
petition.  By  an  amended  answer  it  was  denied  that  appellees  had  a  lien 
upon  the  right  of  way  involveti  In  this  lltigntion.  and  it  was  ag:vin  alleged, 
affirmatively,  that  the  appellees,  Dan  T.  Wilson,  and  his  wife,  Sarah  E. 
Wilson,  had  conveyed  all  the  property,  through  which  the  right  of  way  ran,  to 
certain  persons  named  therein,  who  were  the  children  of  the  vendors.  After- 
wards these  vendees  of  Dan  T.  and  Sarah  E.  Wilson  filed  their  joint  peti- 
tion, asking  to  be  made  party  plaintiffs,  and  joined  in  the  prayer  of  the 
original  petition. 

We  have  not  undertaken  to  set  out  with  any  minute  particularity  all  of 
the  allegations  of  the  pleadings  in  this  case;  it  is  sulScient  to  sny  that  they 
properly  raise  the  following  questions :  First,  whether  or  not  the  appellees, 
prior  to  the  institution  of  this  action,  made  demand  of  appellants  for  the 
performance  of  the  covenant  which  constituted  the  consideration  for  the 
conveyance  of  the  right  of  way;  second,  whether  or  not  there  is  a  fatal  vari- 
ance between  the  allegations  of  the  petition  and  the  proof;  third,  whether  or 
not  the  right  of  action  upon  the  covenant  sued  on  passed  from  appellees,  Dan 
T.  Wilson,  and  Sarah  E.  Wilson,  to  their  subsequent  vendees  of  the  land 
through  which  the  right  of  way  ran;  fourth,  whether  or  not  the  evidence  is 
eufflclent  to  support  the  judgment. 

A  oareful  reading  of  the  evidence  in  this  case  conviuces  us  that  the  appel- 
lee, Wilson,  had,  for  a  long  time  prior  to  the  institution  of  this  action,  been 
seeking  at  the  hands  of  those  who  had  obtained  from  him  the  right  of  way 
involved  in  this  litigation,  and  who  were  enjoying  its  use,  the  fulfillment  of 
the  covenant  which  constituted  the  consideration  for  the  conveyance  by  him 
to  them,  or  their  vendor.  He  shows,  uncontradicted ly,  that  he  had  inter- 
viewed,  and  corresponded  with,  the  officers  and  agents  of  the  corporations  in 
question;  tfiat  they  considered  the  proposition,  and  sent  men  out  to  examine 
the  land,  but  afterwards  failed  to  comply  with  his  request  ou  the  subject. 
But  if  this  were  not  true,  we  do  not  think  it  would  avail  the  appellants  in 
this  case.  They,  by  their  pleading,  deny  entirely  his  right  of  action  against 
them ;  and  this,  in  our  opinion,  constitutes  a  waiver  of  the  right  of  demand 
or  notice  from  him.  The  object  of  a  demand  for  the  fulfillment  of  a  cove- 
nant such  as  is  involved  here  is  to  afford  the  covenanter  the  opportunity  to 
fulfill  his  covenant  without  litigation;  but  the  demand  is  entirely  futile  and 
unavailing  when  the  very  basis  of  the  claim  is  denied.  In  the  American 
and  English  Ency.  of  Law,  3d  edition,  9th  volume,  page  209,  it  is  said  on  this 
subject:  "Thus,  since  the  legitimate  object  of  a  demand  is  to  enable  the 
party  upon  whom  it  is  made  to  reform  his  contract,  or  discharge  his  liabil- 
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ity,  agreeable  to  the  nature  of  it,  without  a  suit  at  law,  whenever  such  party 
wholly  denies  the  right  of  the  other,  asserts  title  in  himself,  or  unqualifiedly 
refuse^  to  perform  his  obligation,  a  demand  must  be  useless,  and,  therefore, 
unnecessary,  since  the  law  does  not  require  a  useless  thing."  To  the  same^ 
effect  is  the  opinion  in  the  case  of  Heard  v.  Lodge,  83  Am.  Dec.,  82,  volume 
197. 

The  variance  insisted  upon  as  fatal  to  appellee  consists  in  a  difference  of 
one  word  in  the  name  of  the  railroad  company  to  which  the  right  of  way 
was  originally  conveyed.  The  appellees,  in  their  petition,  allege  that  the 
conveyance  was  made  to  the  Owensboro,  Falls  of  Bough  and  Green  River 
R.,  R  Co.,  whereas  the  conveyance  itself,  which  was  fllcnl  as  an  exhibit 
with  the  petition,  shows  that  the  name  of  the  grantee  was  Owensboro,  Falls- 
of  Rough  and  Green  River  Branch  R.  R.  Co. 

We  do  not  think  that  this  constitutes  a  material  variance  between  the  alle- 
gation and  the  proof,  or  that  the  appellants  could  have  been  misled  by  the 
mistake  made  in  the  name  of  the  grantee.  Section  r<9  of  the  Code  is  as  fol- 
lows: "No  variance  between  pleadings  and  proof  is  material  which  does  nob 
mislead  a  party  to  his  prejudice  in  maintaining  his  action  or  defense  upon 
the  merits.  A  party  who  claims  to  have  been  so  misled  must  show  that 
fact  to  the  satisfaction  of  the  court,  and  thereupon  the  court  rany  order  the 
pleadings  to  be  amended  upon  such  terms  as  may  be  just."  (Gaines  v.  De- 
posit Bank,  19  Ky.  Law  Rep.,  171.) 

Section  130  is  as  follows:'  '*If  such  variance  be  not  material,  the  court 
may  direct  the  facts  to  be  found  according  to  the  evidence,  and  may  order 
an  immediate  amendment." 

In  the  case  of  Woodcock,  &c.  v.  Farrell,  1  Met.,  437,  the  court,  in  discus- 
sing the  question  of  variance  under  the  light  of  sections  of  the  old  Code  of 
Practice,  which  were  identical  with  those  of  the  Civil  Code  of  Practice, 
said:  **It  is  by  no  means  clear,  as  already  intimated,  that  there  is  any  real 
variance  between  the  facts  alleged  in  the  answer  and  the  proof.  But  con- 
ceding that  such  variance  does  exist,  will  it  be  pretended  that  it  is  such  as 
was  calculated  to  mislead  the  plaintiffs  in  maintaining  their  substantial 
rights?  Can  it  bo  doubted  that  if  the  variance  now  complained  of  had  been 
suggested  at  any  time  during  the  trial  the  court  below  would  have  corrected 
the  immaterial  error  by  so  amending  the  pleading  as  to  make  it  conform  to* 
the  state  of  fact  made  out  by  the  evidence?  It  is  the  obvious  policy  and 
spirit  of  the  provisions  of  the  Code  referred  to,  and  of  numerous  other  sim- 
ilar provisions,  that  errors  of  this  class  should  not  constitute  a  ground  of  re- 
versal here,  unless  an  unavailing  effort  had  been  made  for  their  oorrection 
in  the  court  below.    The  wisdom  of  this  policy  none  will  question." 

No  effort  was  made  to  have  the  variance  complained  of  corrected  in  the 
court  below,  and  we  do  not  think  it  can  avail  the  appellants  here.  More- 
over, the  exhibit  which  was  filed  by  the  appellees  with  their  petition,  and 
made  a  part  of  it,  corrects  the  error  of  the  omission  of  the  word  "branch" 
from  the  mime  of  the  original  grantee,  and  fully  informed  the  appellants  of 
the  I'eal  name.  On  this  subject  it  is  said,  in  Newman  on  Pleading  and 
Practice,  page  252,  that  "exhibits  referred  to  in  the  pleadings  and  filed 
become  part  of  the  record,  it  seems,  in  a  suit  in  equity:  not,  however,  a» 
allegations  or  averments  in  the  pleadings,  but  merely  as  evidence  or  proof  of 
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Y«cord  In  the  cause.  As  such  It  may  aid  a  defective  allegatiou,  or  even  con- 
trol or  destroy  a  positive  one  in  contradiction  of  it.  For  if  an  exhibit  re- 
ferred to  and  filed  contradicts  an  allegation  of  the  pleading  the  exhibit  will 
control  the  allegation  unless  the  exhibit  be  expressly  impeached  or  explained 
by  the  facts  stated  in  the  pleading."  (Bush  v.  Madeira's  Heirs,  14  B.  Mon., 
173.)  It  is  inconceivable  that  appellants  could  have  been  misled  to  their 
injury  by  the  variance  of  which  they  complain. 

It  is  true,  as  is  maintained  by  appellants,  that  the  liasis  of  appellees'  right 
of  recovery  is  a  covenant  real  that  runs  with  the  land  (  Kentucky  Central  B. 
R.  Co.  V.  Kenney,  82  Ky.,  154);  and  it  may  be  conceded,  as  an  abstract 
proposition  of  law,  that  covenants  running  with  the  land  pass  by  the  con- 
veyance and  vest  in  the  grantee;  but  this  can  not  avail  appellants  under 
the  evidence  shown  in  this  case.  In  order  to  avoid  the  very  question  raised 
by  appellants  the  appellees  seem  to  have  retained  a  strip  of  land  thirty  feet 
wide,  extending  along  the  full  length  of  the  right  of  way;  and  the  most  that 
can  be  said  in  favor  of  appellants'  position  is  that  the  grantors  and  their 
grantees  (who  are  their  children )  are  jointly  entitled  to  the  benefit  of  the 
covenant.  All  of  the  owners  of  the  land,  through  which  the  right  of  way 
passes,  are  before  the  court  as  joint  plaintiffs,  and  the  judgment  rendered 
is  binding  upon  them  all,  and  fully  protects  appellants  from  any  additional 
suit  upon  the  covenant. 

The  position  of  the  appellants,  that  they  were  innocent  purchasers  without 
notice,  is  untenable;  the  deed  containing  the  covenant  was  recorded  in  the 
proper  oflBce,  and  was  constructive  notice  to  all  the  world;  they  took  thia 
land  with  the  unsatisfied  covenant  written  plainly  on  the  face  of  the  deed,, 
of  which  they  had,  at  least,  constructive  notice ;  this  was  sufficient  to  make, 
them  liable. 

On  the  motion  of  appellants  this  action  was  transferred  to  the  equity  side 
of  the  docket  and  tried  by  the  chancellor,  who  rendered  a  verdict  in  favor 
of  appellees  for  the  amount  claimed  in  the  petition,  $1,999,  for  which  sum  a 
lien  was  awarded  on  the  right  of  way.  Appellants  now  claim  that  the  evi- 
dence does  not  support  this  judgment.  To  this,  we  can  not  agree.  It  seems 
to  us  that  the  testimony,  as  a  whole,  abundantly  supports  the  finding  of  the 
chancellor;  and  even  if  we  were  less  certain  on  this  point  we  would  not 
feel  warranted  in  overruling  his  finding  on  the  facts.  He  was  on  the  ground 
and  probably  knew  the  witnesses,  or  their  standing  in  the  community,  and 
could  better  accord  the  proper  weight  to  their  testimony  than  we. 

Wherefore,  the  judgment  is  affirmed. 


THOMPSON  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  October  2,  190:H— Not  to  be  reported. ) 

1.  Railroad  crossing— One  who  owns  a  lot  of  ground  abutting  upon  the 
right  of  way  of  a  railroad  company  is  not  entitled  to  require  the  railroad 
company  to  put  down  a  crossing  for  her  over  its  tracks  in  front  of  her  lot 
where  it  appears  no  grant  of  a  right  of  way  over  the  tracks  existed,  and  that 
such  a  crossing  would  not  give  to  her  an  outlet  to  a  public  road  or  passway, 
and  such  a  crossing  would,  more  or  less,  inconvenience  the  railroad  com^ 
pany,  and  would  not  be  free  from  danger  to  the  user. 

vol.  25—34 
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^.  Same— The  fact  that  the  railroad  oompany*s  section  man  had  put  down 

'  a  crossing  for  the  accommodation  of  the  tenant  of  a  remote  vendor  of  the 

present  owner  of  the  property,  and  the  crossing  had  remained  and  been  used 

only  during  his  occupancy  of  the  property  as  a  tenant,  is  not  sufHoient  to 

•show  an  implied  grant  on  the  part  of  the  company. 

i.  Same— While  under  the  law  the  owner  of  the  property,  on  both  sides  of 
the  railroad,  at  the  time  the  road  was  constructed  could  have  required  the 
company  to  put  down  proper  wagonways  across  tlie  road  for  his  usa  In  going 
from  one  part  of  his  land  to  another,  such  provision  of  the  law  does  not 
apply  to  a  small  lot  sold  from  the  original  tract  nearly  fifty  years  after  the 
building  of  the  road,  and  where  the  owner  owned  land  on  one  side  of  the 
railroad  only. 

J.  P.  Thompson  for  appellant. 

W.  C.  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Mary  E.  Thompson,  instituted  this  suit  to  compel  appellee, 
the  Louisville  &  Nashville  R.  R.  Co.,  to  put  down  a  crossing  for  her  over 
its  tracks  in  front  of  her  house  and  lot  near  the  town  of  St.  Mary*s,  in 
Marion  county.  She  alleges  in  her  petition  that  she  owns  and  occupies  a 
house  and  lot  on  the  southwest  side  of  the  tracks  of  the  defendant  road,  by 
purchase  from  F.  P.  Browning,  who  inherited"  it  from  his  father,  F.  P. 
Browning;  and  that  during  his  occupancy  there  was  a  crossing  at  the  point 
w^hich  was  taken  up  by  the  defendant  for  the  purpose  of  reptiiring  the  track, 
with  the  promise  to  restore  it,  which  has  not  been  done.  In  an  amended  pe- 
tition, which  she  was  not  permitted  to  file,  she  alleges  that  there  is  an  open 
passway  over  defendants  right  of  way  on  the  northeiist  side  of  the  track 
from  their  depot  down  past  her  lot,  which  the  public  have  used  in  going 
from  tlie  depot  to  the  stock  pens  of  defendant  for  many  years. 

The  railroad  company  for  answ*»r  say  that  neither  the  appellant  nor  any  o^ 
the  i)ersons  under  whom  she  holds  title  ever  owned  land  on  both  sides  of 
defendant's  right  of  way,  and  denies  that  it  ever  constructed  or  prtjvided  a 
cro.sslng  over  its  tracks  at  the  place  named  in  th*»  petition,  or  that'll  was 
removed  with  a  promise  that  it  .should  be  restorv^d,  and  further  allege  that 
their  stock  y~ard  pens,  etc..  are  located  immediately  opposite  plaintiff's  prop- 
erty;  and  that  the  main  and  two  switch  tracks  lie  between  them;  and  that 
a  crossing  at  the  point  indicated  would  not  land  on  any  public  road  or  pass- 
way;  and  that  connection  could  only  be  had  therewith  by  passing  over  their 
right  of  way  and  through  their  stock  yards:  and  that  plaintiff  can  obtain  a 
right  of  way  to  the  public  road  over  the  lands  of  persons  on  the  same  side  of 
the  railroad  track  on  which  her  house  is  located. 

The  pleadings  being  made  up  and  proof  taken  the  circuit  judge  dismissed 
plaintiff's  petition,  and  she  had  appealed.  Dr.  C.  T.  Blanford  testifies  that 
about  twenty-five  years  previous  to  giving  his  deposition,  he  occupied  the 
premises  now  belonging  to  trhe  plaintiff  as  a  tenant  of  one  of  her  remot*^ 
vendors  for  two  years;  and  that  while  he  lived  there,  at  his  suggestion  and 
for  his  accommodation,  one  of  the  section  men  of  the  defendant  made  him  a 
crossing  over  the  track  of  the  railway  company,  which  he  used  during  his 
occupancy  of  the  property;  that  this  was  a  mere  accommodation  on  the  part 
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Df  the  geotioD  man.  The  testimony  shows  that  it  was  soon  taken  up.  After 
this  time  the  additional  switches  for  the  use  and  oonveniences  of  shippers  of 
liye  stock. from  the  stock  pens  were  put  in  at  this  point,  and  it  is  perfectly 
apparent  that  a  crossing  at  the  point  desired  would  more  or  less  inconven* 
ience  the  railroad  company  and  would  not  be  free  from  danger  to  the  user. 
There  is  no  claim  of  a  grant  from  appellee  or  contention  that  the  crossing 
at  that  point  has  existed  for  such  length  of  time  as  the  law  will  imply  a 
grant.  It  is  true  that  defendant's  charter  required  that  when  they  shall 
<x)n8truct  their  road  through  the  land  of  another  person  that  it  shall  be  their 
duty  to  provide  for  ^uch  person  proper  wagonways  across  their  road  from 
-one  part  of  the  land  to  another.  It  appears  that  this  road  was  constructed 
in  1866  and  1857,  and  that  at  the  time  John  K.  Miles  owned  a  considerable 
boundary  of  land  on  both  sides  of  the  railroad,  of  which  the  lot  of  plaintiff 
formed  a  part,  which  he  afterwards  subdivided  and  sold  into  lots.  At  the 
time  the  road  was  constructed  Miles  would  have  had  the  right  under  the 
<:harter  of  the  company  to  have  required  wagon  crossings  to  be  established 
at  suitable  places  to  enable  him  to  get  from  one  part  of  his  place  to  another, 
and  no  doubt  such  crossings  were  established  when  the  road  was  built.  But 
this  section  of  the  charter  would  not  apply  to  a  lot  of  one  acre  sold  from  the 
Miles  tract  nearly  fifty  years  after  the  building  of  the  road,  and  where  the 
owner  and  occupant  only  owned  land  on  one  side  of  the  railroad.  We  think 
the  trial  court  properly  refused  to  grant  the  relief  prayed. 
Judgment  affirmed. 


RICE  V.  OMBERG. 
(Filed  October  1,  190S— Not  to  be  reported.) 

1.  Contract— Breach  of  covenant— Real  estate  agent— Conn nlssion— Where 
a  real  estate  agent  and  the  purchaser  of  real  estate  covenanted  that  the  pur- 
chaser should  pay  to  the  agent  a  certain  commission,  provided  the  property 
should  be  acquired  at  a  stipulat*»d  price  free  of  taxes,  and  entered  into  a 
writing  which  provided  that  if  there  was  a  failure  to  comply  with  any  of 
the  considerations  named  the  agent  would  forfeit  his  commiKKion,  the  fail- 
ure of  the  seller  to  pay  the  taxes  entitle<l  the  purchaser  to  recover  the  com- 
mission which  had  been  paid  to  the  agent. 

2.  Same— The  fact  that  the  purchaser  paid  the  taxes  did  not  operate  as  a 
waiver  of  the  condition,  on  the  ground  that  he,  having  a  general  warranty 
deed,  was  not  compelled  to  pay  the  Uixes. 

M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellant. 

Bodley,  Bask  in  &  Flexner  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  2. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  a  real  estate  agent.  Appellant  was  trying  to  buy  certain 
property  in  Louisville.  The  owner  declined  to  sell  it  for  less  than  "I1S,000 
net."  Appellant  was  unwilling  to  give  more.  The  owner  refust>d  to  pay 
the  agent's  commission.'  He  also  expressly  refused  to  pay  the  taxes  which 
had  been  assessed  for  the  current  year,  but  which  were  not  due.  Appellant 
finally  contrtvcted  with  the  real  estate  agent  concerning  his  commission  for 
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this  transaction.  The  contract  was  in  writing.  The  agent  was  to  receiT» 
fSOO  for  his  services  provided  the  property  was  acquired  by  appellant  free  of 
taxes.  It  was  stipulated:  "If  there  is  a  failure  to  comply  with  any  of  the 
considerations  above  named  I  agree  to  forfeit  my  commission,  which  is 
named  before."  The  trade  was  finally  consummated  between  the  owner  of 
the  l^nd  and  appellant,  but  the  owner  declined  to  pay  the  taxes  for  the  cur- 
rent year,  and  did  not  pay  them.  Appellant  was  required  to,  and  did.  pay 
them.  The  real  estate  agent  has  brought  this  suit  to  recover  his  commis- 
sion, claiming  that  as  appellant  was  not  bound  to  pay  these  taxes,  inasmuch 
as  the  vendor  had  made  him  a  general  warranty  deed,  his  paying  them 
amounted  to  a  waiver  of  that  condition  of  the  contract  above  quoted.  Wfr 
think  not.  Appellee  failed  to  make  good  the  condition  upon  which  his  tsom- 
mission  depended.  The  circuit  court  should  have  peremptorily  directed  a 
verdict  for  appellant. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 


CITY  OF  LOUISVILLE  v.  KOHNHORST'S  ADM'R,  &c. 
(Filed  October  1,  3903—Not  to  be  reported.) 

1.  Collection  of  taxes -— Limitation— Life  tenant  —  Remaindermen —The- 
statute  of  limitation  may  properly  be  pleaded  to  a  proceeding  by  a  city  to^ 
recover  taxes  by  the  holders  of  the  remainder  interest  in  real  estate,  not- 
withstanding the  city  had  previously  instituted  action  against  the  life  ten- 
ant alone  before  the  expiration  of  the  limitation  period,  the  remaindermen 
being  necessary  parties  to  the  action  before  they  could  be  deprived  of  their 
property. 

2.  Same— The  fact  that  the  city  was  made  a  party  to  a  proceeding  by  some 
of  the  remaindermen  to  divide  and  settle  the  estate  between  themselves  for 
the  purpose  of  requiring  it  to  set  up  such  claim  as  it  might  have  for  taxes 
against  the  estate  did  not  stop  the  running  of  the  statute  of  limitation  as 
against  the  remaindermen,  as  there  were  no  mutual  and  subsisting  demands 
between  them  and  the  city,  which  is  necessary  in  order  that  a  suit  by  one 
shall  stop  the  running  of  limitation  against  the  claim  which  the  defendant 
holds  against  him. 

H.  L.  Stone  for  appellant. 

O.  A.  Wehle  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  by  Judge  Nunn. 

Henry  Kohnhorst,  who  resided  in  the  city  of  Louisville,  departed  this  life 
in  December,  1870.  He  left  a  will,  which  was  duly  probated,  by  which  he. 
devised  his  property  to  his  wife,  Christina,  for  the  joint  use  of  herself  and 
their  children  during  the  life  of  his  wife,  and  at  her  death  the  property  was 
to  go  to  their  children  in  equal  proportions.  Construing  the  will  as  a  whole, 
it  gave  the  wife  an  estate  for  life  and  the  children  took  the  fee  subject  only 
to  her  use  and  control.  It  appears  from  the  record  that  she  defaulted  in  the- 
payment  of  taxes  to  the  city  from  and  including  the  year  1891  to  her  deaths 
Which  occurred  May  37,  1901. 
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t)n  the  16th  ot  March,  1806,  the  appellant  filed  an  action  against  Christina 
Sohnhorst,  the  then  owner  of  the  present  estate,  for  the  unpaid  taxes  due 
for  the  years  1891,  1892.  1898  and  1894.  On  the  14th  of  January,  1899,  and 
"during  the  lifetime  of  Christina  Eohnhorst,  the  appellant  filed  an  amended 
•petition  against  the  children  of  Henry  Eohnhorst,  who  were  the  owners  of 
the  fee  in  the  property  sought  to  be  sold  for  taxes  above  mentioned.  The 
•children  answered  by  pleading  the  five  years'  statute  of  limitation  in  such 
iSSLses  made  and  provided. 

On  the  4th  day  of  April,  1900,  the  appellant  filed  another  action  against 
Christina-  Eohnhorst  for  unpaid  taxes,  attempting  to  enforce  a  lien  upon 
the  land  devised  by  Henry  Eohnhorst,  for  the  years  1896,  1896,  1897  and  1898. 
This  suit  only  made  the  life  tenant,  Christina  Eohnhorst,  defendant.  On 
November  30,  1901,  the  appellant  filed  an  amended  petition  making  the  ohil- 
^iren  of  Henry  Eohnhorst  parties  defendant,  and  sought  to  sell  their  interest 
-in  the  land  for  the  taxes.  The  children  answered  this  by  again  pleading 
-the  five  years'  statute  of  limitation. 

On  the  Slst  of  July,  1901,  the  children, .some  of  them  being  plaintiffs  and 
«ome  defendants,  instituted  an  action  for  the  purpose  of  a  division  of  the 
estate  between  them  and  to  satisfy  mortgages  and  other  liens  which  some  of 
^he  children  had  placed  on  their  interests.  On  the  8th  of  August  the  chil« 
^ren  filed  an  amendment  to  their  petition  making  the  city  of  Louisville  a 
party  defendant,  in  substance  stating  that  they  had  been  informed  that  the 
txity  claimed  that  it  had  a  lien  upon  their  property  for  unpaid  taxes,  and  asked 
that  it  be  required  to  set  forth  its  claim  if  it  had  any.  The  city  answered 
and  presented  its  claim  for  taxes  as  set  forth  In  its  two  previous  petitions 
before  referred  to.  The  children  again  pleaded  the  five  years'  statute  of 
limitation.  The  court  upon  a  trial  of  the  cause  adjudged  in  favor  of  the 
«lty  for  the  taxes  due  it  for  all  of  the  years  sued  for  except  for  the  years  1891, 
1893,  1893,  189ft  and  1896,  from  which  judgment  in  disallowing  the  claim  for 
taxes  for  these  years  the  city  has  appealed. 

We  are  of  opinion  that  the  judgment  of  the  lower  court  was  proper.  To 
deprive  the  children  of  their  interest  in  this  real  estate  it  was  necessary  that 
they  should  have  been  made  xJartles  to  the  action.  Under  the  proceedings 
by  the  city  when  Christina  Eohnhorst  was  the  only  defendant  her  interest 
■alone  could  have  been  subjected  to  the  payment  of  the  taxes.  Before  these 
children  could  have  been  deprived  of  their  property  they  were  entitled  to 
their  day  in  court.  (Section  8005.  Eentucky  Statutes;  Payne,  &c.  v.  Arthur, 
Tru8tee,'16  Ey.  Law  Rep.,  785;  Commonwealth  v.  Hamilton's  Trustee,  &o., 
IWEy.  Law  Rep.,  1944.) 

The  appellant  contends  that  even  if  the  plea  of  the  statute  of  limitation 
is  applicable,  that  the  court  erred  in  applying  it  to  the  taxes  for  the  year 
1896  for  the  reason,  as  it  claims,  the  children  by  their  amended  petition  of 
August  8,  190),  made  a  party  defendant  to  the  action  to  settle  the  estate  and 
Asked  it  to  set  forth  its  claim  for  taxes  if  it  had  any,  and  for  that  reason 
«nd  at  that  moment  the  statute  of  limitation  ceased  to  run  on  its  claim 
4igain8t  them.  It  cites  6  Ey.  Law  Rep.,  606,  and  4  Met.,  S3,  as  authority  to 
support  its  contention.  The  principle  enunciated  In  these  cases  are  unlike 
the  case  before  us.  The  cases  referred  to  state  that  where  there  are  mutual 
-and  subsisting  demands  existing  between   parties,   one  of  which  can  h^ 
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pleaded  as  a  set-off  or  counterclaim  against  the  other,  the  institution  of  an 
action  by  one  against  the  other  on  such  claim  operates  to  suspend  the  stat- 
ute from  running  on  the  claim  of  each  at  the  moment  of  filing  of  the  action. 
There  were  no  mutual  and  subsisting  demands  between  the  children  of 
Henry  Kohnhorst  and  the  city  of  Louisville.  The  city  did  not  owe  them 
anything,  nor  did  they  not  sue  the  city  for  anything,  but  in  an  attempt  to 
settle  and  divide  their  estate  between  themselves  they  only  made  the  appel- 
lant a  party  for  the  purpose  of  having  it  set  up  its  claim,  if  it  had  any. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


COMMONWEALTH  v.  LOWE. 
(Filed  October  1,  1903.) 

1.  Indictment  for  rape — Sufficiency  of— An  indictment  which  charges  one 
with  having  willfully  and  feloniously  had  carnal  intercourse  with  a  female 
above  the  age  of  twelve  years  against  her  will  and  consent  whilst  she  was 
Insensible  in  con.sequence  of  a  drug  having  been  administered  to  hef,  is  not 
defective  because  it  does  not  charge  the  accused  with  having  knowledge  lliat 
she  was  insensible,  the  crime  being  one  of  a  class  of  felonies  where  the  s^tate- 
ment  of  the  act  necessarily  implies  a  knowledge  of  its  illegality,  and  in 
which  no  averment  of  knowledge  is  news.sary. 

8.  Same— Allegation  in  Hlternntive— The  fact  that  the  indictment,  which 
charges  the  accused  with  only  the  one  offenst^  of  rape,  set  forth  in  the  dis- 
junctive, by  use  of  the  word  "or,"  the  several  modes  by  which  the  crime 
might  have  been  committed  does  not  render  it  defective,  it  being  provided 
by  section  126  of  the  Criminal  Code  that,  except  in  certain  excepted  cases, 
the  Indictment  "may  allege  the  modes  and  means  in  the  alternative"  where 
the  offense  may  have  l^een  conmiitted  in  different  modes  or  by  different 
means. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

W.  F.  Cantrill  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  question  for  decision  by  this  court  upon  this  appeal  is  the  sufficiency 
of  the  indictment  wherein  the  appellee,  Eddie  Lowe,  is  charged  with  a  vio- 
lation of  section  1154  of  the  Kentucky  StMutes,  which  reads  as  follows: 
"Whoever  shall  unlawfully  carnally  know  a  female,  of  and  above  twelve 
years  of  age,  against  her  will  or  consent,  or  by  force,  or  whilst  she  is  in- 
sensible, shall  be  guilty  of  rape,  and  punished  by  confinement  In  the  penl* 
tenltary  not  less  than  ten  nor  mor^  than  twenty  years,  or  by  death,  in  the 
discretion  of  the  jury.  " 

The  indictment  reads  as  follows:  "The  grand  jury  of  the  county  of  Green, 
in  the  name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse 
Eddie  Lowe  of  the  crime  of  carnally  knowing  a  female  against  her  will  or 
consent,  committed  in  manner  and  form  as  follows,  to  wit:  The  said  Eddie 
Lowe,  in  the  said  county  of  Green,  on  the  6th  day  of  June,  A.  D.,  190S,  and 
before  the  finding  of  the  indictment  herein,  did  unlawfully,  willfully  ao<^ 
feloniously  carnally   know  a  female,  to  wit.   Miss  Ethel  Paxton,  of  aod 
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above  twelve  years  of  age,  against  her  will  or  consent,  or  whilst  she  was  In- 
sensible or  incapable  of  exercising  her  will,  some  dnig  to  the  grand  jury 
unknown  having  been  administered  to  her,  and  she  being  incaptible  of  exercis- 
ing her  will  power  at  the  time  and  having  no  self-control,  contrary  to  form 
of  the  statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky." 

The  trial  court  sustained  a  demurrer  to  this  indictment  and  the  Common- 
wealth prosecutes  this  appeal.  It  is  insisted  for  appellee  upon  this  appeal' 
that  the  indictment  is  fatally  defective  for  two  reasons:  First,  because  it- 
does  not  charge  that  the  defendant  knew  that  the  prosecuting  witness  wns 
insensible  in  consequence  of  a  drug  having  been  administereil  to  her;  sec- 
ond, that  the  offense  with  which  he  is  charged  is  not  stated  with  sufficient- 
certi»inty  to  apprise  him  of  the  specific  crinje  for  which  he  is  to  be  prose- 
cuted, in  consequence  of  the  use  of  the  disjunctive  or  insteml  of  the  con- 
junctive and  in  the  indictment.  The  certainty  required  by  si^ction  124  of 
the  Criminal  Code  must  be  such  as  will  apprise  the  defendant  of  the  nature 
of  the  acousation  and  enable  him  to  plead  the  indictment  and  the  judgment 
thereon  in  bar  of  any  subsequent  prosecution  for  the  same  offense.  (8  B.  M. , 
*  493:  3  Met.,  5.) 

The  complaint  that  the  indictment  does  not  charge  that  the  accused  knew 
that  Miss  Paxton  was  incapable  of  giving  consent  l)y  reason  of  the  adminis- 
tration to  her  of  some  drug  is  not  well  taken.  The  gist  of  the  chtirge  against- 
the  defendant  is  that  he  had  willfully  and  feloniously  had  intercourse  with 
Miss  Paxton  against  her  will  or  without  her  consent,  in  other  words,  that  he 
was  guilty  of  the  common  law  crime  of  rape.  This  crime  Ix'longs  to  that 
class  of  felonies  where  the  statement  of  the  act  necessarily  implies  a  knowl- 
edge of  its  illegality,  and  where  no  averment  of  knowleilge  or  bad  intent  is 
necessary.  In  discussing  this  question  Mr.  Wharton,  in  his  Criminal  Plead- 
ing and  Practice  (8th  edition \  says:  "Where  guilty  knowledge  is  not  an 
essential  ingretlient  of  the  offense,  or  where  a  statement  of  the  act  itself 
necessarily  includes  a  knowledge  of  the  illegality  of  the  act,  no  averment 
of  knowledge  is  necessary. ' ' 

To  the  same  effect  is  1  Hale,  P.  C.  6fll;  2  East.  P.  C,  51;  1  Chitty  Crim- 
inal Law,  343,  and  Commonwealth  v.  Stout,  &c.,  4«  Ky.,  249.  It  is  other- 
wise, however,  in  that  class  of  cases  where  guilty  knowledge  is  not  implied 
and  is  a  substantive  ingredient  of  the  offense.  Thus  in  an  indictinent  for 
selling  an  ohiscene  book,  a  scienter  is  necessary;  so  an  indictment  for  selling 
unwholesome  water.  (Wharton's  Criminal  Pleading  and  Practice,  section 
161;  10  A.  &  E.  Ency.  of  P.  &  P.,  491. ) 

The  enumeration  in  the  indictment  disjunctively  of  several  different 
means  which  may  have  been  ivsorted  to  by  the  accused  in  the  ccmimission 
of  the  offense  seems  to  be  expressly  authorized  by  section  12(5  of  the  Criminal 
Code,  which  reads  as  follows:  *'An  indictment,  except  in  cases  mentioned 
In  the  next  section,  must  charge  but  one  offense;  but  if  it  may  have  t)eei)- 
oommitted  in  different  modes  or  by  different  means,  the  indictment  may 
allege  the  modes  and  means  in  the  alternative. " 

This  provision  of  the  Code  changes  the  common  law  rule  as  to  alternative* 
allegations  in  an  indictment  as  to  the  different  modes  and  means  whiclk 
the  aooused  may  have  reflortel  to  in  the  commission  of  the  offense  charged^ 
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The  indictment  only  charges  the  defendant  with  one  offense,  that  of  willfully 
and  feloniously  carnally  knowing  a  female  above  the  age  of  twelve  years 
against  her  will  and  consent.  The  alternative  statements  ooinplained  of 
only  refer  to  the  modes  or  means  by  which  he  may  have  accomplished  the 
crime.  It  would  certainly  have  been  competent  to  have  shown  that  the 
woman  was  incapable  of  giving  consent  by  reason  of  the  fact  that  she  had 
been  previously  drugged,  if  the  indictment  had  only  charged  defendant  with 
having  carnally  known  her  against  her  consent.  It  follows,  therefore,  that 
the  indictment  under  this  provision  of  the  Code  is  not  objectionable  for 
duplicity,  and  thai  the  trial  court  erred  in  sustaining  the  demurrer. 

For  reasons  indicated  the  judgment  is  reversed  and  the  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


LYKINS  V.  STEELE. 
(Filed  October  1,  1903— Not  to  be  reported. ) 

1.  Contested  election— School  trustee— Under  the  provision  of  the  act  of 
October  24,  1900,  that  "where  there  shall  be  a  contest  of  the  election  of  any 
officer  electe<l  by  the  voters  of  the  county,  or  any  district  therein,  *  ♦  *  the 
contest  shall  be  made  by  the  filing  of  a  petition  in  the  circuit  court  of  the 
county  where  the  contestee  resides,"  the  circuit  court  is  the  tribunal  before 
which  a  contested  election  of  school  trustee  shall  be  tried. 

9.  Appeal — Time  of  filing— Dismissal— The  judgment  in  a  case  contesting 
the  election  for  school  trustee  having  been  entered  on  March  28,  the  filing  of 
the  transcript  of  record  in  the  Court  of  Appeals  on  the  following  April  28 
was  not  within  the  thirty  days  recfuired  by  the  statute  in  contested  election 
cases,  and  the  court  has  no  jurisdiction  of  the  appeal. 

8.  Same— Execution  of  appeal  bond— In  the  absence  of  the  appeal  bond 
from  the  transcript  of  the  record  the  court  can  not  determine  that  a  bond 
was  executed,  notwithstanding  a  memorandum  of  the  clerk  of  the  circuit 
court  to  that  effect;  and  without  such  a  bond  the  court  can  not  take  juris- 
diction. 

W.  W.  McGuire  for  appellant. 

S.  H.  Nickell  and  Finley  E.  Fogg  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  appellee  were  voted  for  for  the  office  of  school  trustee  of 
district  No.  9,  Morgan  county,  at  an  election  held  October  13,  1901.  The 
certificate  of  election  was  awarded  to  appellant.  Appellee  filed  this  suit  in 
the  Morgan  Circuit  Court  contesting  appellant's  election.  The  circuit  court 
adjudged  the  office  to  appellee. 

The  steps  taken  in  the  preparation  of  the  case  before  it  reached  this  court 
are  not  deemed  material  here  in  view  of  the  conclusion  at  which  we  have 
arrived  upon  another  and  controlling  XK)int.  The  judg^uent  was  rendered 
In  the  circuit  court  on  the  28th  day  of  March,  1902.  The  transcript  of  the 
record  was  not  filed  in  this  court  until  April  28,  1909,  more  than  thirty  days 
from  the  rendition  of  the  judgment.  By  section  13  of  chapter  6,  Acts  of 
1900,  amending  the  laws  relating  to  contested  elections,  It  is  provided  that: 
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"* Either  party  may  appeal  from  the  judgment  of  the  circuit  court  to  the 
Court  of  Appeals  by  giviog  bond  to  the  clerk  of  the  circuit  court,  with  good 
surety,  conditioned  for  the  payment  of  all  costs  and  damages  the  other  party 
may  sustain  by  reason  of  the  appeal  and  by  filing  the  record  in  the  clerk's 
of9ce  of  the  Court  of  Appeals  within  thirty  days  after  final  judgment  in 
the  circuit  court.  ** 

In  Edwards  v.  Iiogan,  24  Ey.  Law  Bep.,  678,  it  was  held  that  a  transcript 
not  filed  within  the  thirty  days  would  dejjrive-  this  court  of  jurisdiction 
unless  the  failure  to  file  was  waived.  Instead  of  being  waived  in  this  case 
It  is  insisted  upon  by  a  plt^a  of  limitation  filed.  Nor  does  it  suiTiciently  ap- 
pear that  the  bond  required  by  the  section  of  the.act  quoted  above  was  exe- 
•cuted.  The  only  information  furnished  by  the  record  on  this  subject  is  the 
following  memorandum  by  the  clerk  of  the  circuit  court: 

^•Supersedeas  bond  executed  according  to  law,  April  ^,  1902. 

'*H.  M.  COX,  Clerk." 

The  bond  should  have  been  made  a  part  of  the  record.  In  its  absence  we 
•can  not  determine  that  the  bond  was  executed.  Both  of  these  requirements 
are  conditions  upon  the  fulfillment  of  which  depend  the  jurisdiction  of  this 
•court  upon  the  appeal. 

It  is  very  earnestly  contended  for  appellant  that  the  statute  quoted  above 
"does  not  apply  to  a  cont.e8ted  election  between  candidates  for  school  trustee. 
It  is  argued  that  the  Constitution  provides  a  different  method  and  time  for 
holding  these  school  elections  from  those  for  holding  elections  generally, 
and  that  there  is  no  provision  of  the  statutes  expressly  giving  to  any  court  or 
tribunal  the  right  to  try  a  contest  between  rival  candidates  for  the  office  of 
school  trustee. 

By  sections  1584  and  1535,  Kentucky  Statutes,  which  are  the  provisions 
made  by  the  U^gislature  governing  the  trial  of  such  contests  pi'lor  to  the  act 
■of  1900  (being  a  portion  of  the  act  of  1892)  it  was  provided:  "The  judge  of 
the  county  court  and  two  justices  of  the  peace  residing  nearest  to  the  court 
house  in  each  county  shall  be  a  board  *  *  *  for  determining  the  contested 
election  of  any  officer  elective  by  the  voters  of  the  county,  or  any  district 
therein,  except  members  of  the  general  as^mbly. " 

The  act  of  March  11,  1898,  **to  further  regulate  elections,"  amending  sec- 
tions 1634  and  1535,  substituted  the  county  board  of  election  commissioners 
for  determining  *'the  contested  election  of  any  officer  elective  by  the  voters 
■of  the  county,  or  any  district  therein,  excepting  members  of  the  general 
assembly." 

The  act  of  October  24,  1900,  the  present  law,  provides:  "Where  there  shall 
be  a  contest  of  the  election  of  *  *  *  any  officer  elected  by  the  voters  of  the 
<iounty,  or  any  district  therein,  *  *  *  the  contest  shall  be  made  by  the  filing 
•of  a  petition  in  the  circuit  court  of  the  county  where  the  contestee  resides," 
«tc. 

The  language  of  this  statute  seems  to  us  broad  enough  to  Include  elections 
for  school  trustees,  which  necessarily  occur  In  districts  within  the  several 
•counties.  This  precise  question  seems  to  have  been  considered  by  this  court 
in  Hopkins  v.  Swift,  100  Ky.,  14,  where  it  was  held  that  the  only  method  of 
contesting  such' elections  at  that  time  (1895)  was  that  provided  by  sections 
1584  and  1535,  Kentucky  Statutes.    It  was  there  held  that  the  same  tribunal 
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that  had  jurisdiction  of  other  contested  elections  had  jurisdiction  in  respect 
tp  common  school  districts  as  well  as  other  districts  in  the  county.  We  have 
deemed  it  necessary  to  decide  this  point  in  response  to  appellant's  brief,  be- 
cause the  particular  practice  applicable  to  contested  election  cases  provided 
by  the  act  of  1900  would  be  availing  only  in  event  the  provisions  of  the  act 
applied  to  the  case  at  bar. 

The  apx)eal  not  having  been  i)erfected  within  the  thirty  days  required  by 
the  act,  is  dismissed. 


ANDERSON  v.  KEMPER,  &c. 
(Filed  October  1,  1903.) 

1.  Express  trust— Construction  of  written  instruments— Where  the  owner 
of  real  estate  conveyed  his  property  to  his  father  for  a  recited  valuable  con- 
sideration, which  was  in  fact  not  paid,  and  simultaneously  with  the  execu- 
tion of  the  conveyance  the  grant>ee  executed  a  bond  with  surety,  obligating 
himself  to  pay  to  the  grantor  an  annuity  in  a  stipulate*!  sum  during  his  nat- 
ural life,  and  at  his  death  to  pay  to  his  heirs  a  further  stipulated  sum  of 
money,  the  deed  and  the  bond  considered  together  created  an  express  trust 
in  favor  of  the  grantor. 

2.  Setting  aside  trust — A  trust  will  not  be  set  aside  at  the  instance  of  the 
cestui  que  trust  on  the  ground  that  the  reason  for  its  creation  no  longer 
exists,  viz.,  his  dissipated  habits,  where  it  does  not  appear  from  the  instru- 
ments creating  the  trust,  or  from  other  source,  what  was  the  moving  cause 
for  its  creation,  the  court  being,  therefore,  unable  to  Siiy  whether  or  not 
the  reason  .for  its  creation  no  longer  exists. 

3.  Same-  -Mistake  in  execution  of  papers— The  contention  of  the  cestui  que 
trust  that  he  did  not  understand  the  instruments  by  which  the  trust  was 
created  can  not  avail  as  ground  for  setting  aside  the  trust,  where  it  appears 
that  he  had  sufficient  mind  to  comprehend  the  probable  workings  and  gen- 
eral effect  of  the  transaction. 

4.  Power  of  revocation  of  trust— There  being  no  reservation  in  the  Instru- 
ments creating  the  trust  for  the  revocation  of  it,  the  cestui  que  trust  has  no 
right  to  disturb  it. 

6.  Ability  to  control  estate— The /net  that  the  cestui  que  trust  has  the 
ability  to  now  control  and  manage  the  estate  is  not  ground  for  setting  aside 
the  trust, 

6.  Absence  of  legal  advise— Interest  of  trustee — The  fact  that  the  person 
who  signed  the  instruments  creating  a  trust  in  his  favor  did  not  have  inde- 
pendent legal  advice  is  not  ground  for  rev(Tking  the  trust,  where  the  trustee 
in  the  first  instance  derived  no  benefit  from  the  trust  and  the  substituted 
trustees  under  a  subsequent  transaction  took  no  greater  interest  than  they 
had  before,  their  interest  in  any  event  lieing  contingent  and  inchoate. 

7.  Revocation  without  consent— A  trust  not  revocable  by  its  terms,  under- 
standingly  entered  into  by  the  parties,  and  free  fi-om  fraud,  can  not  be  re- 
voked at  the  caprice  or  whim  of  any  of  the  parties,  without  the  consent  of 
all. 

8.  Alteration  of  trust  as  to  beneficiaries— While  it  was  competent  for  one^ 
who  had  executed  Instruments  creating  a  trust  providing  for  the  payment 
of  a  certain  annuity  to  himself  and  a  sum  certain  to  his  heirs  upon  his 
death,  to  consent  to  a  change  In  the  terms  of  the  trust  whereby  he  should 
receive  the  entire  profits  from  certain  real  estate  conveyed  by  the  deed  of 
trust  Instead  of  the  annuity,  the  attempted  change  by  the  subsequent  In- 
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gtninient  of  the  ultimate  beneficiaries  from  the  heirs  of  the  settler  to  those 
of  another  was  invalid. 

D.  M,  Bodman,  John  Roberts  and  Samuel  Cleaver  for  appellant. 

Wilkins  G.  Anderson  for  appellees. 

Appeal  from  Jefierson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  had  the  title  to  certain  unimproved  city  and  rural  property  in 
Jefferson  county  prior  to  1872,  which  has  descended  from  his  maternal 
grandfather.  It  was  supposed  to  be  worth  about  |9,00().  In  addition,  he 
had  about  15,000  of  personal  estate,  similarly  derived,  which  went  into  the 
hands  of  his  father,  James  Anderson,  Jr.,  as  his  guardian.  The  guardian 
settled  with  appellant  and  paid  him  in  full,  indeed  overpaid  him,  as  shown 
by  the  settlement  made  after  appellant's  manhood. 

James  Anderson,  Jr.,  had  six  children,  five  daughters  and  the  appellant. 
He  died  July  1,  1889.  He  had  been  a  successful  business  man.  By  reason 
of  certain  intemi^rate  habit!;;,  and  disinclination  to  work  or  to  engage  in 
business,  appellant  soon  squandered  the  personalty  above  mentioned,  and 
was  taking  steps  looking  to  the  sale  of  his  realty.  According  to  appellant's 
own  statement  he  was  not  only  a  wild,  i*eckless  young  fellow  then,  but  had 
neither  the  taste  nor  aptitude  for  business.  He  seems  to  have  been  almost 
oblivious  of  the  serious  affairs  of  life.  It  does  not  appear  that  this  was  be- 
cause of  deficient  mind,  but  was  rather  a  disinclination,  and  a  refusal  ta 
take  interest  in  them. 

Probably  with  these  characteristics  in  mind,  as  well  as  a  remembrance  of 
his  recent  experience,  and  an  acknowledgment  of  his  disqualifi«ition  for- 
managing  with  safety  such  an  estate,  appellant  executed  a  deed  conveying 
the  above  named  real  estiite  to  his  father  July  9,  1872.  Certain  it  is,  what- 
ever may  have  been  the  moving  consideration,  that  such  conveyance,  by- 
ordinary  deed,  conveying  apparently  the  fee-simple  title,  was  then  executed 
by  appellant.  The  recited  consideration  was  19,000  cash.  It  is  now  admitted 
that  in  fact  the  $9,000  recited  as  the  consideration  was  not  paid.  Inst>ead, 
James  Anderson,  Jr.,  with  his  daughter,  Edmonia  P.  Anderson,  as  his 
surety  executed  to  George  W.  Anderson,  as  trustee  for  api)ellant,  an  annuity 
bond,  binding  the  obligors  to  pay  to  appellant  $500  annually,  and  at  his 
death  to  pay  17,000  to  his  heirs.  This  agreement  continued  till  July,  1877. 
From  July,  187;^,  to  July.  1877,  the  1500  provided  for  by  the  bond  had  been 
promptly  paid  to  Brown  Anderson.  James  Anderson,  Jr.,  had  in  1877  come 
to  quite  advanced  age.  He  then  prepared  to  make  a  will.  As  the  result  of 
a  conference  with  certain  members  of  the  family,  including  appellant,  James- 
Anderson,  Jr.,  conveyed  the  identical  property  which  had  been  conveye<l  to 
him  by  appellant  to  three  trustees,  to  wit:  George  W.  Anderson,  Edmonia. 
P.  Anderson,  and  Wilkins  G.  Anderson  (the  latter  a  son-in-law  and  nephew 
to  the  grantor),  to  hold  and  manage  in  trust  for  appellant.  The  terms  and 
conditions  of  the  trust  were,  first,  that  the  trustees  or  the  survivors  of  them 
might  sell  and  convey  the  property  and  reinvest  the  proceeds;  second,  that- 
they  should  pay  to  Brown  Anderson  (appellant)  during  his  natural  life  so 
much  of  the  net  rents,  Issues  and  profits  of  the  said  lands  or  proceeds  as 
might  be  necessary  for  his  support;  the  payment  to  be  yearly,  half  yearly^ 
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quarterly  or  monthly  as  his  needs  might  require;  third,  if  Brown  Anderson 
should  die  without  issue  then  such  land  should  go  to  them  in  fee  simple; 
fourth,  if  he  should  die  without  issue  then  the  property  should  go  to  the 
lawful  heirs  of  James  Anderson,  Jr.  Appellant,  Brown  Anderson,  was 
named  in  this  Inst  deed  as  the  party  of  third  part,  and  signed  and  acknowl- 
fidged  it.  The  trustees  named  accepted  the  trust,  and  have  been  ever  since 
executing  it.  At  the  same  time  when  this  deed  was  made  the  bond  exe- 
cuted July  9,  1872,  was  cancelled  in  consideration  of  this  settlement. 

By  his  will,  prepared  at  or  about  the  same  time,' James  Anderson,  Jr., 
directed  his  estate  divided  into  six  equal  parts.  After  satisfying  certain 
specific  bequests,  he  gave  to  the  same  trustees  a  one-sixth  part,  the  income 
only  of  which  was  to  be  applied  as  far  as  necessary  to  the  support  of  appel- 
lant. Touching  this  the  will  provided:  "In  no  event  or  contingency  shall 
said  Brown  have  right  in  or  control  over  the  principal  of  said  one-sixth,  or 
more  of  the  income  than  is  necessary  for  his  support.*' 

At  Brown's  death  this  principal  was  to  be  disposed  of  exactly  as  was  done 
in  the  deed  of  1877. 

One  of  the  trustees,  Geo.  W.  Anderson,  died  some  years  ago.  This  suit 
was  brought  by  appellant,  Brown  Anderson,  against  the  surviving  trustees, 
^ho  are  also  the  surviving  executors  of  James  Anderson,  Jr.  's,  will,  and 
Cfcgainst  the  devisees  and  heirs  of  James  Anderson,  Jr.  A  number  of  amend- 
ments were  filed,  somewhat  obscuring  the  purpose  of  the  original  suit,  but 
from  all  of  them  we  think  its  scope  was  to,  first,  have  the  trust  created  by 
the  deed  of  July  9,  1872,  and  of  July,  1877,  set  aside  and  annulled,  and  to 
have  the  property  i^escrlbed  in  the  last-named  deed  conveyed  to  appellant  In 
fee  simple;  or,  second,  if  that  could  not  be  done,  then  to  have  the  fourth 
i;lause  of  the  trust  deed  of  July,  1877,  set  aside  and  held  for  naught;  third, 
to  require  appellees,  Edmonia  P.  Anderson  and  Wilkins  G.  Anderson,  to 
settle  their  accounts  as  trustees,  and  to  pay  over  to  appellant  any  balance 
income  on  the  trust  property;  fourth,  to  have  the  trustees  removed,  and 
another  appointed  in  their  stead;  fifth,  to  have  certain  settlements  thereto- 
fore made  by  the  trustees  surcharged.  ''tSuch  further  and  other  relief  as  to. 
equity  belongs"  was  also  prayed  for. 

Appellees  took  the  position  that  no  trust  was  created  until  the  transaction 
■of  July,  1877.  It  is  true  the  deed  of  July  9,  1873,  was  in  fonn  a  conveyance 
of  the  fee-simple  title.  But  it  did  not  contain  the  whole  of  the  agreement 
"between  the  parties.  The  bond  executed  simultaneously  is  as  much  a  part 
of  the  transaction  as  if  set  out  in  terms  in  the  body  of  the  deed.  The  true 
effect  and  intent  of  that  proceeding  as  between  the  parties  to  it  was  to 
divest  Brown  Anderson  of  the  legal  title  to,  but  reserve  to  him  the  beneficial 
use  of,  that  property.  Its  fixed  value  was  to  be  accounted  for  by  the  grantee, 
toj-a  named  trustee  of  the  grantor,  and  so  paid  that  the  full  enjoyment  of  its 
use  was  insured  to  him  during  life,  and  that  the  value  should  go  to  his  heirs 
at  his  death.  This  construction  was  undoubtedly  the  one  in  the  minds  of 
the  parties,  for  when  the  deed  of  1877  came  to  be  made,  at  a  time  when 
James  Anderson,  Jr.,  was  preparing  to  fix  up  his  own  affairs  finally,  we 
find  him  ridding  his  estate  of  the  burden  of  providing  the  annuity  required 
by  the  bond  of  187i,  and  of  binding  Brown's  property  alone  with  its  pay- 
ment.   So  the  transaction  of  July,  1877,  confessedly  creating  a  trust  upon  this 
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idantical  property  for  the  benefit  of  this  identical  beneficiary,  was  made  to 
continue,  although  in  somewhat  altered  form,  the  original  purpose  of  the 
parties.  Furthermore,  if  James  Anderson,  Jr.,  had  failed  prior  to  1877  to 
comply  with  the  terms  of  the  bond,  the  chancellor,  upon  an  application  of 
Brown  Anderson,  would  have  subjected  that  property  to  the  execution  of 
the  trust  stipulated  in  the  bond.  We  are  of  opinion  that  an  express  trust. 
was  created  by  the  deed  and  bond  of  July  9,  1872,  in  behalf  of  appellant, 
and  according  to  the  terms  of  the  bond.  (Howard  v.  Howard,  60  Vt.,  862; 
Sargent  v.  Baldwin,  60  Vt.,  17. 

Appellant  seeks  to  have  the  trust  effected  by  these  several  instruments  set 
aside  on  the  principal  ground  that  the  purpose  of  the  trust,  or  the  reason  for 
creating  it,  no  longer  -exists,  and  that,  therefore,  he  should  be  reinvested 
with  the  title  to  his  own  property.  He  says  that  the  reason  for  creating  the 
trust  was  because  he  was  then  dissipated,  an  inebriate;  and  that  to  prevent 
his  squandering  his  property  it  was  conveyed,  to  be  held  in  trust  for  his  ben- 
efit. And  while  it  appears  that  appellant  was  then  an  inebriate,  and  that . 
now  for  twenty  years  or  more  he  has  been  strictly  sober,  yet  it  does  not  ap- 
pear anywhere  that  appellant's  bibulous  habits  were  the  cause  or  considera- 
tion for  creating  the  trust.  If  the  instruments  creating  it  had  recited  the 
reoson  it  would  be  clear  that  if  that  reason  no  longer  existed  the  property 
should  be  conveyed  to  the  beneficial  owner.  (Weakly,  Trustee  v.  Buckner, 
91  Ky.,  467;  Brannin  v.  Sherley,  91  Ky.,  450.)  But  neither  do  the  instru- 
ments say  what  was  the  moving  cause  for  creating  the  trust,  nor  is  that  fact 
otherwise  established  in  the  record.  Two  of  the  principal  actors,  Jamea 
Anderson,  Jr.,  and  Geo.  W.  Anderson,  the  original  trustee,  are  dead,  as  is 
the  distinguished  attorney  who  prepared  the  papers  of  the  1877  transaction. 
We  are  not  authorized  by  the  state  of  the  record  to  say  that  the  reason  or 
necessity  which  moved  the  creation  of  the  trust  no  longer  exists. 

Other  grounds  adverted  to  in  argument,  though  not  very  clearly  or  specific- 
ally set  forth  in  the  pleadings,  are  fraud  or  mistake  in  the  execution  of  the 
papers.    Of  fraud  there  is  no  evid«nce.     . 

The  evidence  of  mistAke  is  too  meagre  to  entitle  it  to  any  great  considera< 
tion.  At  best  it  is  the  statement  of  appellant  that  he  did  not  then  under- 
stand the  instruments;  that  he  may  not  have  foreseen  everything  that  has 
come  to  pass  relating  to  his  support  from  this  property,  is  likely  enough. 
But  that  he  had  sufllcient  mind  to  comprehend  the  probable  workings,  as 
well  as  the  general  effect,  of  the  transaction  there  can  be  but  little  doubt. 

it  was  not  provided  in  any  of  these  papers  for  the  revocation  of  the  trust 
either  by  the  settler  or  by  the  cestui  que  trust.  It  is  not  claimed  by  appel-< 
lant  that  such  power  of  revocation  was  to  exist,  and  that  by  oversight  or 
mistake,  or  otherwise,  it  was  omitted  from  the  instruments  as  drafted. 
Indeed  the  terms  of  the  instruments  themselves  seem  to  contemplate  that 
the  arrangement  would  exist  in  whatever  event  during  the  lifetime  of  the 
settler.  "The  party  who  makes  a  voluntary  deed,  whether  of  real  or  per- 
sonal estate,  without  reserving  the  power  of  altering  or  revoking  it,  has  no 
right  to  disturb  it,  and  as  against  himself  it  is  valid  and  binding,  both  in 
equity  and  at  law."  (Stone  v.  King,  7  R.  L,  868,  84  Am.  Dec,  567;  Bunn 
V.  Winthrop,  1  Johns.  Ch.,  N.  Y.,  229;  Sargent  v.  Baldwein,  60  Vt.,  17;. 
Salisbury  v.  Bigelow,  20  Pick. ,  Mags. ,  174. ) 
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Appellaot  introduced  evidence  tending  to  show  that  he  was  now  compe- 
tent to  manage  and  control  his  own  estate,  and  testified  that  he  was  specially 
desirous  of  doing  so.  In  Falk  v.  Turner,  101  Mass.,  494,  a  married  woman 
brought  suit  to  set  aside  a  deed  of  trust,  by  which,  before  her  marriage,  she 
had  conveyed  all  her  property  to  a  trustee,  for  her  exclusive  benefit  during 
her  life,  reserving  the  power  of  appointment  by  will,  or  in  default  of  such 
appointment  the  proceeds  of  the  estate  to  be  paid  to  her  children  living  at 
her  death  and  the  issue  of  any  deceased  children  in  equal  shares.  It  was 
said  by  the  court:  "The  bill  avers  that  she  now  desires  to  regain  the  posses- 
sion and  management  of  the  property,  and  has  the  ability  to  manage  it. 
Nothing  appears  in  the  case  to  raise  doubt  as  to  her  ability,  either  at  pres- 
ent or  when  she  made  the  deed.  But  the  ability  of  the  cestui  que  trust  to 
manage  the  property,  or  his  desire  to  do  so,  has  never  been  recognized  as  a 
ground  for  setting  aside  a  trust."  (1  Perry  on  Trusts,  section  104;  Ingram 
V.  Kirkpatrlck,  6  Ired.  Eq.,  N.  C.  403,  61  Am.  Dec,  428.) 

Although  appellant  testifies  that  he  did  not  have  the  benefit  of  legal  advice 
in  the  preparation  of  the  papers  creating  this  trust,  he  admits  that  he  did 
talk  to  Hon.  James  Speed  about  it,  and  it  is  pretty  clearly  shown  that  Mr. 
Speed  was  present  in  the  capacity  of  an  attorney  when  the  papers  of  1877 
were  prepared,  and  acted  in  their  preparation.  But  it  was  held  in  Riddle 
V.  Cutter,  49  Iowa,  547,  that  the  fact  that  the  person  making  a  voluntary 
settlement  did  not  have  independent  legal  advice,  did  not  warrant  the  set- 
ting aside  of  the  trust,  unless  the  beneficiary  stood  in  some  fiduciary  capacity 
to  the  donor,  or  the  trustee  was  benefited  thereby.  This  was  held  in  the 
case  of  a  conveyance  by  a  drui^ard  in  trust  for  the  support  of  his  family. 
In  this  case  the  settler  was  himself  the  chief  beneficiary.  In  the  trust  as 
originally  created  the  trustee  derived  no  benefit  from  it.  By  the  alteration 
of  the  terms  in  1877  the  substituted  trustees  took  no  greater  interest  than 
they  had  before  (under  the  construct  ion  and  correction  herein  given  that  in- 
strument),  and  their  interest  in  any  event  was  contingent  and  inchoate. 

We  are  of  opinion,  upon  authority,  that  a  trust  not  revocable  by  its  terms, 
understandingly  entered  into  by  the  parties,  and  free  from  fraud,  can  not 
be  revoked  at  the  caprice  or  whim  of  any  of  the  parties  without  the  consent 
of  all. 

The  authorities  are  equally  clear  and  uniform  that  where  si;ch  a  trust  has 
been  once  created  it  is  Ijeyond  the  power  of  the  settler  to  altiir  its  terms  or 
beneficiaries  save  by  the  consent  of  the  cestui  que  trust.  Therefore,  the 
attempted  change  by  the  deed  of  1877  of  the  ultimate  beneficiaries,  who  were 
to  take  the  remainder  of  the  estate  created  by  the  first  instrument  of  1S73 
from  the  heirs  of  Brown  Anderson  t-o  those  of  James  Anderson,  Jr.,  was 
invalid.  (Perry  on  Trusts,  section  10-i;  Ingram  v.  Kirkpatrlck,  supra; 
Ewing  V.  Warner,  47  Minn.,  446;  Ewing  v.  Jones.  130  Ind.,  247;  Rife 's  Ap- 
peal, 110  Pa.  St.,  232;  Howard  v.  Howarti,  supra;  Hildreth  v.  Eliot,  8  Pick., 
293;  Hellman  v.  McWilliams,  70  Col.,  449.)  The  cestui  que  trust  who  was 
entitled  to  the  whole  of  the  net  income  of  the  trust  estate  during  his  life 
may  consent,  where  he  is  not  under  legal  disability,  to  a  change  of  the  terms 
of  the  trust,  but  not  so  as  to  aflfect  the  other  beneficiaries.  Therefore,  it 
was  competent  for  appellant  to  have  consented  to  change  the  annuity  of  $500 
to  one  providing  for  the  whole  of  the  income  of  the  estate  necessary  for  his 
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support.  Whether  the  change  of  the  in  vestment  from  personalty  to  realty 
made  by  the  instrument  of  1877  will  be  approved  on  a  final  settlement  of  the 
trust  will  depend  upon  the  conditions  existing  when  that  event  shall  occur. 

In  view  of  these  conclusions  it  is  not  necessary  to  notice  certain  pleas  of 
limitation  in  the  record.  In  so  far  as  this  action  sought  a  surcharging  of 
the  settlement  of  the  trustees'  accounts  there  was  no  dverment  of  any  error, 
or  omission  of  the  trustees  to  charge  themselves  properly  in  any  of  the  settle- 
ments previously  made,  nor  is  there  evidence  of  such  error  or  omistiion.  In 
the  settlement  made  in  this  case  by  the  trustees  the  transactions  seem  to  have 
been  particularly  careful  and  clearly  proper.  The  settlement  is  full  and 
explicit,  and  no  specific  charge  is  made  of  any  irregularity  therein. 

Appellant  complains  at  the  treatment  received  at  the  hands  of  his  trustees, 
and  charges  that  their  relations  are  so  strained  that  It  is  improper  that  they 
should  be  continued.  So  far  as  his  treatment  at  the  hands  of  his  trustees  is 
concerned  the  record  discloses  that  they  have  managed  his  estate  with  strict 
fidelity  and  with  unusual  ability.  It  has  increased  in  value  and  in  earning 
capacity.  It  has  been  changed  under  the  power  of  the  deed  from  an  unpro- 
ductive estate  to  one  that  has  yielded  a  support  sufficient  to  have  maintained 
appellant  despite  the  fact  that  he  has  been  unable  to  do  anything  toward  his 
own  support.  This  has  entailed  upon  the  trustees  considerable  labor,  great 
vigilance,  and  on  numerous  occasions  the  advancement  of  their  private 
means  to  the  accomodation  of  appellant's  wants.  In  this  way,  as  well  as  by 
reason  of  certain  needed  improvements  made  upon  the  projjerty  so  as  to 
make  it  productive,  the  income  of  the  estate  has  been  anticipated,  and  by 
the  judgment  of  the  court  these  excessive  expenditures  have  been  adjudged 
to  appellee  trustees  as  a  charge  against  the  income,  but  subordlnat-e  to  the 
support  of  the  appellant.  The  relations  between  the  trustees  and  appellant 
do  not  appear  to  be  at  all  cordial.  Yet  it  does  not  appear  that  the  trustees 
have  failed  in  any  instance  to  provide  appellant  with  every  necessity  that 
the  estate  would  afiford,  even  more.  They  have  kept  him  strictly  within  his 
income,  as  they  should  have  done,  save  when  for  some  reason  the  income 
was  abnormally  reduce<l  for  the  time  being,  as  by  the  property  being  with- 
out tenants,  etc.  More  than  a  punctual,  scrupulous  administration  of  the 
trust  is  not  required.  It  does  not  matter  so  much  what  was  the  state  of 
feeling  l)etween  the  parties  so  long  as  it  did  not  interfere  with  a  just  and 
proper  discharge  of  thtj  fiducial  duties.  Appellant's  own  conduct  and  mis- 
judgment  of  the  trustees  is  doubtless  responsible  for  much  that  he  feels 
towards  them. 

It  is  complained  that  by  the  judgment  the  net  income  is  so  reduced  as  that  it 
is  insufllcient  to  support  appellant  with  even  the  bare  necessities  of  life.  We 
do  not  so  read  the  judgment.  While  it  authorizes  the  appropriation  of  one- 
half  of  the  net  income  to  the  repayment  to  appellees  of  the  several  sums  ad- 
judged them  in  th^  action  in  the  way  of  advancements,  yet  it  is  expressly 
adjudged  that  this  is  subject  to  the  original  trust,  that  Is,  the  support  of 
appellant. 

This  means,  of  course,  that  if  one-half  of  the  net  income  should  not  be 
sufficient  for  his  support,  then  he  must  be  supported  out  of  the  income  as 
far  as  it  is  possible,  even  to  the  postponement  of  appellees'  judgment  debts. 

The  judgment  of  the  circuit  court  having  been  in  accord  with  these  views, 
it  is  affirmed.  v 
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COMMONWEALTH  v.  PHILLIPS. 

(Filed  October  1,  1903.) 

Wnrrftnt  charging  felony— Power  of  police  judge  to  endorse  bail— Under 
the  provisions  of  section  27  of  the  Criminal  Code,  and  the  next  succeedinfi^ 
sections,  a  police  judg^  has  no  legal  authority  to  endorse  bail  on  a  warrant 
Issued  by  him  for  the  arrest  of  a  person  charged  with  a  felony;  and  his  en- 
dorsement of  bail  thereon  does  not  authorise  a  sheriff  who  makes  the  arrest 
to  accept  the  bond.  Such  a  bond  being  void,  a  surety  who  executes  it  is  not 
bound  thereby. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

L.  T.  Everett  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunu. 

It  appears  from  the  record  that  on  the  S8th  of  July,  1902,  J.  H.  McConnell 
was  police  judge  of  the  city  of  Catlettsburg,  Boyd  county,  Kentucky;  that 
on  that  dtiy  he  issued  a  warrant  of  arrest,  directed  to  the  sheriff  of  Pike 
county,  Kentucky,  charging  Phillips  with  a  felony,  to  wit,  obtaining  money 
by  false  pretenses  and  representations;  that  the  offense  was  committed  in  the 
city  of  Catlettsburg,  and  directing  the  sheriff  to  arrest  him  and  bring  him 
to  his  office  in  Catlettsburg  to  answer  the  charge.  The  police  judge  made 
this  endorsement  on  the  warrant : 

** Defendant  may  give  bond  for  his  appearance  to  answer  the  within  charge 

in  the  sum  of  $300. 

"J.  H.  McCONNELL,  P.  J.  C.  C.*; 

The  sheriff  of  Pike  county  arrested  Phillips  and  took  his  bond,  with  James 
Hatcher  as  surety.     The  lx)nd  is  as  follows : 

*'VVe  acknowledge  ourselves  bound  to  the  Commonwealth  of  Kentucky  in 
the  sum  of  $300  that  Zachariah  Phillips  will  appear  in  the  Catlettsburg 
Police  Court  on  the  1st  day  of  September,  1902,  to  answer  the  charge  in  the 
within  warrant,  this  the  8th  day  of  August,  1902. 

"Z.  W.  PHILLIPS, 
"JAMES  HATCHER.'' 

Phillips  failed  to  appear  at  the  time  stated  in  the  bond,  and  the  police 
judge  endorsed  the  word  '* forfeited"  thereon  and  returned  the  bond  to  the 
circuit  court  clerk's  oflfioe.  'The  circuit  court  directed  a  summons  to  be 
issued  thereon  against  James  Hatcher,  who  appeared  and  demurred  to  the 
proceeding  against  him.  The  court  sustained  his  demurrer  and  dismissed 
the  proceeding  against  him.  and  the  Commonwealth  has  appealed. 

The  only  question  to  discuss  is  whether  or  not  the  police  judge  had  the 
legal  right  to  endorse  bail  on  this  warrant,  and  whether  or  not  the  sheriff 
had  the  right  to  accept  bail  by  virtue  of  such  an  endorsement. 

Under  section  27  of  the  Criminal  Code  a  magistrate  in  issuing  a  warrant 
of  arrest  shall  in  brief  describe  the  offense,  state  the  county  in  which  it  was 
committed,  and  command  the  officer  to  whom  it  was  directed  to  arrest  the 
person  named  therein,  and  bring  him  before  some  magistrate  of  the  county 
in  which  the  ofTense  was  committed,  to  be  dealt  with  according  to  the  law. 
This  section  requires  that  the  person  arrested  be  brought  before  the  oourt. 
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hut  a«  modified  by  the  next  section,  it  is  left  applicable  alone  to  felonies. 
The  next  section,  number  28,  declares  that  if  th^  offense  charged  be  a  mis- 
demeanor, the  magistrate  issuing  the  warrant  shall  endorse  thereon  the 
amount  of  bail  to  be  given  by  the  person  charged,  and  that  the  bail  may  be 
taken  by  the  sheriff  of  the  county  where  the  arrest  is  made,  or  where  the 
offense  was  committed.  This  bond  may  also  be  taken  by  a  deputy  sheriff  or 
by  any  constable  making  the  arrest. 

By  the  next  succeeding  section  it  is  stated  if  the  defendant  give  bail  for 
his  appearance  before  the  magistrate  for  an  examination  of  the  charge,  as 
provided  in  the  last  section,  the  officer  taking  the  bail  shall  fix  the  day  of 
the  defendant's  appi^arance,  etc.  This  section  confines  bail  given  for  the 
appearance  before  the  nu^istrate  for  an  examination  to  one  charged  with  a 
misdemeanor,  and  excludes  the  idea  that  one  charged  with  a  felony  can  give 
bail  for  his  appearance  before  a  magistrate.  By  section  33  it  is  provided 
that  the  officer  who  has  executed  the  warrant  of  arrest,  and  shall  make 
return  on  the  warrant  of  the  time  and  manner  of  executing  it  and  deliver 
the  warrant  to  the  magistrate  before  whom  the  defendant  is  brought  or  it 
bail  be  given,  as  provided  by  section  28,  shall  deliver  the  warrant  and  bail 
bond  to  the  officer  before  whom  the  defendant  is  bound  by  the  bail  bond  to 
appear  for  an  examimition  of  the  charge.  By  the  foregoing  sections  it  Is 
made  clear  that  a  person  charged  with  a  felony  can  not  be  admitted  to  l>ail 
before  being  brought  before  a  magistrate. 

In  further  support  of  this  conclusion  reference  is  made  to  section  74  of  the 
Criminal  Code,  which  provides:  "Before  conviction  the  defendant  may  be 
admitted  to  bail,  first,  for  his  appearance  before  a  magistrate  for  an  exam- 
ination  of  the  charge,  if  the  offense  charged  be  a  misdemeanor;  or,  second, 
for  his  appearance  in  the  court  to  which  he  is  sent  for  trial  (meaning  after 
the  magistrate  has  held  the  examining  tr^l),  or,  etc."    •    *    * 

From  these  provisions  of  the  Code  we  are  of  the  opinion  that  the  fwlice 
judge  had  no  legal  authority  to  endorse  bail  on  the  warrant  of  arrest,  and 
the  endorsement  of  btiil  did  not  authorize  the  sheriff  to  accept  the  bond. 
Their  acts  in  this  matter  being  unauthorized  and  illegal,  therefore,  the 
bond  was  void,  and  the  surety.  Hatcher,  was  not  bound  thereon,  and  the 
lower  court  was  right  in  sustaining  the  demurrer. 

Wherefore,  the  judgment  is  affirmed. 


ASHCRAFT,  &c.  v.  COX. 

(Filed  October  1,  1903.) 

Location  of  boundary— Parol  evidence— Instruction— The  trial  court  can 
not  be  said  to  have  disregarded,  on  the  second  trial  of  a  case,  the  directions 
of  the  opinion  of  this  court  to  instruct  the  jury  on  the  second  trial  to  con- 
sider parol  evidence  along  with  certain  deeds  in  ascerUiining  whether  the 
land  in  controversy  was  embniced  within  certain  conveyances,  where  an  in- 
struction was  given  directing  the  jury  to  find  for  the  plaintiff  if  they  be- 
lieved "from  the  evidence"  that  certain  deeds  referred  to  covered  and  in- 
cluded the  lands  in  controversy,  as  such  instruction  did  not  limit  the  con-* 
sideration  of  the  jury  to  the  deeds. 

J.  B.  White  for  appellants. 

vol.  25—35 
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O.  H.  Pollard,  H.  L.  Wheeler  and  Sutton  &  Harris  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  the  second  appeal  which  has  been  prosecuted  to  this  court  In  this 
Oase  by  the  appellants  from  judgments  rendered  pursuant  to  verdicts  of 
juries  in  the  circuit  court.  The  opinion  upon  the  former  appeal,  which  is 
reported  in  21  Ky.  Law  Rep.,  81,  contains  a  very  full  statement  of  the  facts 
out  of  which  the  litigation  grew.  Upon  that  appeal  the  judgment  of  the 
trial  court  was  reversed  on  two  grounds :  First,  because,  in  the  opinion  of 
this  court,  the  verdict  was  flagrantly  against  the  weight  of  the  evidence;  sec- 
ond, because,  under  the  instructions  of  the  trial  court,  the  jury  were  not  au- 
thorized to  consider  the  parol  evidence  which  had  been  admitted  for  the 
purpose  of  identifying  the  true  location  of  the  respective  boundaries  claimed 
by  the  parties.  The  opinion  upon  the  former  api)eal  in  discussing  this  ques- 
tion says:  "To  say  the  least,  the  language  in  the  deed  of  Crawford  to  Crab- 
tree,  and  of  the  commissioner  to  Cox.  is  ambiguous,  and  the  jury  should 
have  been  instructed  to  ascertain  from  the  parol  evidence  and  from  the  deeds 
whether  the  boundary  of  land  which  Crawford  sold  to  Crabtree  embraced 
the  land  in  dispute." 

The  second  trial  was  had  upon  the  return  of  the  case  to  the  lower  court 
before  a  jury,  and  again  resulted  in  a  verdict  in  favor  of  the  contention  of 
the  appellee,  E.  K.  W.  Cox,  and  the  defendants  have  again  appealed  and  ask 
a  reversal,  both  because  the  verdict  of  the  jury  was  imlpably  against  the 
weight  of  the  evidence  and  for  the  additional  reason  that  the  circuit  judge 
did  not  in  his  instructions  to  the  jury  conform  to  the  requirements  of  the 
opinion  dellvei*ed  upon  the  former  appeal.  '  While  in  the  main  the  testimony 
in  the  second  trial  was  substantially  the  same  as  upon  the  first,  yet  from  a 
careful  examination  we  think  that  appellee  has  materially  strengthened  his 
case  in  the  parol  testimony  introduced  by  him,  and,  so  far  as  we  are  able  to 
discover,  the  instructions  of  the  circuit  judge  are  in  strict  conformity  with 
the  suggestions  in  the  opinion  upon  the  former  appeal.  The  instruction 
cmiplalned  of  is  as  follows: 

"1st.  The  court  instructs  the  jury  that  If  they  believe  from  the  evidence 
that  the  deed  fnuu  Oliver  to  Jacob  Crawford,  dated  Octolier  36,  1875,  and 
the  deed  execut+nl  by  C.  B.  Hill,  connnissioner  of  the  Lee  Circuit  Court,  to 
E.  K.  W^  Cox,  dated  October  17,  1885,  cover  and  include  the  land  in  contro- 
versy, and  further  believe  from  the  evidence  that  the  defendant,  J.  B.  Ash- 
craft,  by  himself  or  agent  or  employees,  eiitt»red  upon  the  boundary  or  land 
described  in  the  deed  from  C.  B.  Hill,  commissioner,  to  plaintiff,  and  cut 
and  removed  timl)er  therefrom,  dug  roads,  or  quarried  stone  on  said  land, 
and  carried  it  awny,  they  will  find  for  the  plaintiff  the  value  of  the  timber 
and  stone  taken,  if  any  was  so  taken,  not  exceeding  |2(X),  and  unless  they  so 
believe  they  will  find  for  the  defendant." 

This  instruction  did  not  limit  the  jury  to  the  consideration  of  the  deeds  In 
determining  the  question  of  boundary,  but  leaves  this  question  to  be  deter- 
mined from  the  whole  evidence  in  the  c#ise,  whether  parol  or  written.  It 
is  the  peculiar  province  of  juries  to  determine  questions  of  fact  like  this, 
and,  however  much  we  may  be  Inclined  to  differ  from  their  conclusion,  we 
are  not  authorized  under  our  system  to  disregard  their  findings  unles  fla- 
grantly erroneous.    After  a  careful  reading  of  the  testimony  we  are  not  pre- 
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pared  to  again  reverse  the  judgment  rendered  fpursuant  to  the  verdict  on 
thts  ground. 
Judgment  alBrmed. 


HAMILTON,  &c.  v.  PERRY. 

(Piled  October  1,  1903— Not  to  be  reported. ) 

Execution  sale— Inadequacy  of  price— It  appearing  that  the  purchaser  at 
execution  sale  had  determined  previous  to  the  sale  to  buy  the  property  and 
bad  been  appointed  one  of  the  appraisers,  and  that  the  appraisement  was 
many  times  less  than  the  actual  value  of  the  property,  and  that  the  sale  for 
less  than  the  appraised  value  was  a  great  sacrifice  of  the  property,  the  action 
of  the  lower  court  in  setting  aside  the  sale  will  not  be  disturbed.  Neither 
will  the  order  of  the  court  adjudging  that  the  judgment  on  which  the  exe- 
cution was  issued  had  been  satisfied  previous  to  the  issual  of  the  execution 
he  disturbed  in  view  of  the  conflict  in  the  testimony. 

B.  F.  Day  and  W.  C.  Hamilton  for  appellant. 

Robt.  H.  Winn  for  appellee. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1890  one  J.  A.  Stamper  executed  a  note  to  the  New  Farmers 
Bank  of  Mt.  Sterling,  Ky.,  for  $464.11,  with  three  or  four  sureties,  the  ap- 
pellee, T.  N.  Perry,  being  one  of  them,  and  at  the  same  time  J.  A.  Stamper, 
the  principal  in  the  note,  executed  a  mortsfage  on  a  tract  of  land  to  secure 
the  note  to  the  bank  and  also  as  indemnity  to  the  sureties.  In  1891  the  bank 
brought  suit  on  this  note  in  the  Montgomery  Circuit  Court  and  sought  to 
enforce  it«  mortgage  lien  on  the  land  and  obtained  a  personal  judgment 
against  J.  A.  Stamper  and  all  of  his  sureties.  In  the  latter  part  of  1893  the 
New  Farmers  Bank,  the  payee  in  the  note,  became  involved  and  made  an 
assignment  of  its  property  to  a  Louisville  trust  company  for  the  benefit  of  its 
creditors.  The  Mutual  Life  Ins.  Co.  of  Kentucky  and  one  Clay  each  held  a 
mortgage  upon  the  tract  of  land  before  mentioned,  which  liens  were  prior  in 
date  to  the  mortgage  executed  by  him  to  the  sureties  and  the  bank,  and  in 
1891  they  instituted  actions  to  enforce  their  mortgage  liens  on  this  land.  To 
these  actions  the  sureties  of  J.  A.  Stamper,  the  appellee  being  one  of  them, 
were  not  made  parties.  At  the  instance  of  the  insurance  company  and  Clay 
this  tract  of  land  was  sold  to  satisfy  their  liens,  which  sale  was  made  about 
the  latter  part  of  1891,  and  the  New  Farmers  Bank  became  the  purchaser 
thereof  at  something  over  the  price  of  $700,  a  few  dollars  under  the  amount 
due  the  insurance  company  and  Clay.  The  bank  on  that  day  agreed  with 
J.  A.  Stamper,  the  principal  in  the  note,  that  if  he  would  find  a  purchaser 
for  the  land  he  might  have  all  that  it  would  bring  over  and  al)ove  the  debts 
of  the  Insurance  company  and  Clay.  He  sold  the  land  for  $1,100  and  the 
bank  gave  him  credit  of  $278.10  on  its  judgment,  the  amount  it  claimed  was 
due  him  under  this  agreement.  At  the  time  this  private  sale  was  made  by 
Stamper  the  agent  of  the  bank  entered  a  release  upon  the  mortgage  book  of 
the  lien  by  virtue  of  the  mortgage  executed  by  St^imper  to  his  sureties  and 
$be  bank.    After  the  assignment  of  j  the  bank  its  assignee  caused  an  execu- 
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tion  to  be  issued  against  J.  A.  Stamper  and  his  sureties  on  the  1464.11  judg* 
ment,  and  the  agent  of  the  trust  company,  by  an  order  in  writing  on  the 
execution  and  before  its  return  day,  directed  the  sheriff  to  return  it  to  the 
ofBoe  from  which  it  was  issued.  The  trust  company  brought  an  action  to 
settle  the  affaii*s  of  the  bank  and  an  order  was  made  directing  a  sale  of  the 
uncollected  and  worthless  notes,  accounts  and  judgments  due  the  bank 
which  sale  was  made  in  the  year  1898  and  Anne  E.  Mitchell  became  the  pur- 
chaser, this  Stamper  judgment  being  one  of  the  claims.  She  immediately 
caused  execution  to  be  issued  thertton  directed  to  the  sheriff  of  Menifee 
county,  which,  by  the  sheriff,  was  levied  upon  the  property  of  appellee,  T. 
N.  Perry ;  that  part  of  the  property  sold  under  this  execution  which  was 
litigated  in  this  action  was  a  one-fourth  interest  in  a  coal  mine,  which  was 
appraised  at  the  sale  at  the  price  of  120,  and  which  was  purchased  by  appel. 
lant  Hamilton  at  the  price  of  $13.75.  Appellee  Perry  filed  his  action  in  the 
Menifee  Circuit  Court  in  the  month  of  November,  18U8,  against  appellants^ 
W.  S.  Hamilton  and  Anne  £.  Mitchell,  alleging,  in  substance,  that  the 
judgment  upon  which  the  execution  was  issued  had,  before  the  Issual 
thereof,  been  paid  and  settled  by  the  principal,  J.  A.  Sti*mper,  but  that  if 
it  had  not  been  paid  he  was  released  by  the  action  of  the  bank  in  entering  a 
release  of  the  mortgage,  without  his  knowledge  or  consent,  which  had  been 
executed  to  him  and  the  other  sureties  as  indemnity  against  loss;  that  by 
the  act  of  the  agent  of  the  trust  company  in  directing  a  return  of  the  execu- 
tion, without  his  knowledge  or  consent,  which  was  in  the  hands  of  the 
sheriff,  and  which  was  a  lien  on  the  property  of  his  principal;  that  his  in- 
terest in  the  coal  mine  had  been  sold  in  his  absence  and  without  his  knowl- 
edge or  consent;  that  it  was  worth  92oO,  and  that  appellant  Hamilton,  with 
a  view  of  buying  the  property,  solicited  and  caused  himself  to  be  appointed 
one  of  the  appraisers  thereof,  and  fixed  the  low  value  of  120. 

The  api)ellants,  by  their  answer,  traversed  each  and  every  allegation  of 
the  petition.  The  evidence,  as  it  appears  in  the  record  on  the  question  of 
payment  of  the  judgment  by  Stamper,  before  the  issual  of  the  execution,  is 
very  conflicting,  and  it  is  hard  to  tell  upon  which  side  it  preponderates.  It 
is  shown  that  appellant  Hamilton,  some  days  before  his  purchase  of  the  prop- 
erty, had  made  up  his  mind  to  buy  it,  and  he  was  appointed  as  one  of  the 
appraisers,  and  did  value  it  at  $20.  This  of  itself  would  not  invalidate  the 
sale,  but  the  evidence  shows  that  the  property  was  at  the  time  worth  from 
1160  to  $200,  and  the  sale  at  the  prioe  of  $18.75  was  a  great  sacrifice  of  appel- 
lee's property,  and  for  these  reasons  we  do  not  feel  authorized  to  disturb  the- 
judgment  of  the  lower  court  in  setting  aside  this  sale,  and  in  adjudging 
that  the  judgment  of  $464. 11  and  its  interest  had  been  paid  before  the  issual 
of  the  execution.  Having  arrived  at  this  conclusion,  we  do  not  deem  it 
necessary  to  discuss  the  questions  as  to  the  effect  upon  the  surety,  the  appel- 
lee, of  the  release  of  the  mortgage  by  the  bank  and  the  direction  of  the  returik 
of  the  execution  by  the  agent  of  the  trust  company. 

Wherefore,  the  judgment  is  affirmed. 

Judge  O'llear  not  sitting. 


^0  outcheon's  heirs  v.  bawleigh.  549 

McCUTCHEON'S  HEIRS  v.  BAWLEIGH. 
(Filed  October  1,  1903— Not  to  be  reported. ) 

1.  Specific  enforcement  of  contract— If  to  enforce  specifically  an  a^i^reement 
would  do  one  party  great  injury  and  the  other  but  comparatively  little  good, 
80  that  the  result  would  be  more  spiteful  than  just,  the  chancellor  will  not 
require  Its  execution. 

2  Conveyances— Boundary— Under  the  well-known  rule  of  construction  of 
oonveyanoes  of  real  estate,  that  a  call  must  yield  to  the  visible  objects  called 
for  in  the  deed,  a  call  of  110  feet  to  an  alley,  which  was  in  terms  reserved  on 
the  east  side  of  a  certain  building,  must  give  way  where  it  appears  that  the 
distance  from  the  corner  from  which  the  call  runs  to  the  alley  is  only  106 
feet;  and  the  vendee  is  not  entitled  to  have  the  building  removed  and  the 
alley  moved  back  in  order  that  he  may  have  the  full  110  feet  called  for  In 
the  deed. 

8.  Same — Deficiency  in  boundary— The  vendee  having  failed  to  receive  the 
entire  boundary  called  for  in  his  deed,  he  is  entitled  to  an  equivalent  in 
money  to  the  extent  that  he  did  not  get  it,  and  should  recover  from  the  ven- 
dor a  sum  computed  by  multiplying  the  number  of  front  feet  shortage  by 
the  average  value  per  front  foot  of  the  lot  on  the  street  on  which  the  de- 
ficiency occurred. 

J.  D.  Mooquot  for  appellants. 

Bloom  field  &  Crioe  and  Greer  &  Marble  for  appellee. 

Appeal  from  McCracken  G  iron  it  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

v.  A.  MoCutob<H>n  owned  a  portion  of  the  block  in  Paducah  fronting  t)ii 
Sixth  street  ai^d  Clay  street.  Situated  on  this  lot,  and  fronting  on  Clay 
street,  was  a  three-story  brick  and  frame  tobacco  factory.  The  east  wall  of 
this  building  was  116  feet  west  of  the  street  line  of  Sixth  street.  McCutcheon 
believed  it  was  120  feet  west.  McCutcheon  sold  to  appellee  the  lot  at  the 
oorner  of  Sixth  and  Clay,  being  60  feet  fronting  on  Sixth,  and  extending 
back  in  the  form  of  a  parallelogram  110  feet  on  Clay.  The  consideration 
was  $1,000.  The  description  in  the  deed  was  thus:  **  Beginning  at  the  comer 
-of  North  Sixth  street  and  Clay  street,  and  on  the  west  side  of  North  Si'xth 
«treet;  thence  down  North  Sixth  60  feet  to  McCutcheon  corner;  thence  at 
right  angles  and  toward  North  Seventh  street  110  feet  to  alley  on  east  side  of 
factory  and  corner  to  McCutcheon ;  thence  at  right  angles  to  Clay  street  60 
feet  with  said  alley;  thence  with  a  line  of  Clay  street  110  feet  to  the  begin- 
ning." 

Contained  in  the  deed  was  this  further  clause :  "An  alley  of  10  feet  is  reserved 
•on  the  east  side  of  factory  115  feet  to  McCutcheon  line,  and  from  southeast 
-oomer  of  factory  on  Clay,  and  running  with  said  street  10  feet,  to  Bawleigh *a 
comer,  said  alley  being  west  of  and  adjoining  the  lot  herein  conveyed,  said 
lot  as  conveyed  being  60  feet  front  on  Sixth  street  by  110  feet  in  depth  to 
said  alley.  To  have  and  to  hold  the  same,  together  with  all  the  appur- 
tenances thereunto  belonging  unto  the  party  of  the  second  part,  his  heirs  and 
■asfilgns,  forever." 

The  covenant  of  the  deed  was  one  of  general  warranty.  After  laying  off 
to  appellee  his  lot  of  110  feet  in  length  there  would  be  left  but  6  feet  between 
It  and  the  wall  of  the  tobacco  fac^ry.    As  5  feet  did  not  fulfill  the  condition 
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or  reservation  offclO^feetfforJanralley,  nor  was  it  sufficient  for  the  purpose  of 
an  alley,  something  niust'give  way. 

Appellee  InslstsSbylthis^^sult  for  a*  speoiflc  execution  of  the  contract  that 
the  vendor  must  remove  his  [building  so  as  to  give  a  clear  alleyway  of  10 
fest  along  the  back  of  his  lot,  allowing  appellee  the  full  depth  of  110  feet. 
It  is  manifest  that  to  execute  the  contract  as  thus  contended  for,  while- 
giving  comparatively  little  additional  value  to  appellee's  lot,  would  Inflict 
npon  the  vendor's  estate  a  loss  or'dainage  probably  in  excess  of  the  wholfr 
Talue  of  the  lot  that|  he  |.hadJsold  ^to  appellee.  The  action  is  brought  Id 
equity,  and  the  conscience  of|,the  chancellor  is  appealed  to  to  adjust  the  rights 
of  the  parties. 

It  is  not  everyfplain  and  certain;con tract  that  will  be  specifically  enforced, 
whatever  may  be  the  legal  rights  of  the  parties  in  an  action  for  damages  for 
its  breach.  (Gocanougher  v.  Green,  93  Ky.,  519;  Woolums  v.  Horseley.  85 
Ky.,  682;  Simon  v.  Wildt,  84  Ky.,  167.)  If  to  enforce  specifically  an  agree- 
ment would  do  one^party'great  injury  and  the  other  but  comparatively  little 
good,  so  that  the^result^would  be  more  spiteful  than  just,  the  chancellor 
Will  not  require  its  execution.  Where  alternative  relief  is  asked  for,  how- 
ever, or  where'it>ppearsJproper  that  some  other  and  appropriate  relief  can 
be  given  in  the  case,*itfmay  be  done. 

We  will  first  deti^rmine  what  was  bought  by  appellee,  and  what  was  re- 
served by  his  vendor,|McCuteheon.  It  is  manifest  that  the  parties  did  not 
oontemplate^the  removaljof  the  brick  tobacco  factory,  or  any  of  its  walls  in 
order  to  effectuate  this'sale.  It  is  equally  clear  that  the  vendor  reserved  to 
himself  a  10  foot^alley,  lying  immediately  east  of  this  building.  That  appel- 
lee had  the  right  to^use  it  as  an  fappurtenant  to  his  lot  does  not  affect  tbe- 
faot  that  the  vendor  reserved  this  10  foot  strip  for  an  alley,  and  that  it  was 
not  to  be  included  within  the"lot  sold  and  conveyed  to  api)ellee.  Appellee's 
lot,  although  described  a4having[]a'depth  of  110  feet,  must  stop  at  the  point 
where  the  natural  visible'object,  to  wit,  the  10  foot  alley  was  adjoining  the 
tobacco  factory,  was.  This  construction  is  made  necessary  by  an  old  and 
familiar  rule  in  construing  such  documents,  that  distance  In  a  call  roust 
yield  to  the  well  known  and  visible  objects  called  for  in  the  deed.  How- 
ever, appelleeiwasfentitled  to  eittier  have  his  lot  of  lib  feet  depth,  or  to  have 
an  equivalent  ingmoney  to  the  extent  that  he  did  not  get  It.  It  does  not 
appear  from  the  evidence  that^this  particular  part  of  the  lot  had  any  special 
value  over  and  above'any  other  6  foot  strip.  It  was  complained  by  appellee 
that  the  failure  to  have  an  alleyway  at  the  rear  of  his  lot  materially  depre- 
ciated its  value;  and  this  may  be  so.  But  under  the  construction  of  the 
deed  above  indicated  hegwill  have  the  benefit  of  the  alley.  Therefore,  his 
lot  will  have  the  sametvalue  as  itjwould  have  had  had  the  deed' been  literally 
complied  with,  excepting  the  loss  of  the  5  foot  strip  mentioned.  For  thia- 
deficit  appellee  should  be  compensattHi  by  appellants.  Under  the  evidence,, 
in  every  probability,  the  6  feet  off  the  rear  of  the  lot,  although  It  fronts  oik 
Clay  street,  would  be  worth  less  in  proportion  than  the  remainder.  How- 
ever, considering  it  for  the  purposes  of  this  trial  as  being  of  an  equal  av- 
erage value,  we^find  that  appellee  paid  about  10.00  a  front  foot  for  the  lot  as 
It  fronted  on  Clay  street.  We,  therefore,  think  that  his  damages  are  not  In 
«zoeflfl  of  $60. 
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The  judgment  of  the  circuit  court  awnrding  $250  is  reversed,  as  is  the 
judgmest  adjudging  to  apxxjllee  the  110  feet  depth  to  his  lot  instead  of  106 
feet.  The  judgment  is  affirmed  on  the  cross  appeal.  The  case  is  remanded, 
with  directions  to  set  aside  the  judgment  and  to  direct  the  opening  of  an 
alleyway  10  feet  wide  immediately  east  of  the  tobacco  factory  and  extending 
the  distance  called  for  in  the  deed,  115  feet,  and  for  a  judgment  for  appellee 
for  $50,  with  Interest  from  the  date  of  his  deed,  and  for  further  necessary 
proceedings  not  Inconsistent  herewith. 


CARPENTER,  &c.  v.  STEPHENS.  &c. 
(Filed  October  2,  1903— Not  to  be  reported. ) 

1.  Settlement  of  decedent's  estate — Where  the  majority  of  the  witnesses 
who  testified  stated  that  300  acres  of  land  given  by  the  decedent  to  one  of 
his  sons  was  not  worth  exceeding  $1  per  acre,  this  court  is  unable  to  say  that 
the  valuation  of  $850  placed  by  the  trial  court  on  it  was  not  fair  and  reason- 
able. 

2.  Same — Clerical  error  in  commissioner's  report — Where  an  error  of  sev- 
eral hundred  dollars  appeared  in  the  report  of  the  commissioner  appointed 
in  a  suit  to  settle  the  accounts  of  an  administrator  as  to  one  item,  but  was 
corrected  in  another  item,  the  error  being  purely  clerical  and  one  which  did 
not  affect  the  gross  sum  charged  to  the  administrator,  no  cause  arose  for  re- 
fusing to  confirm  the  commissioner's  report  on  tnat  ground. 

Ha7.elrlgg  Ss  Chenault  for  appellants. 

John  W.  Rodman  for  appellees. 

Appeal  from  MagoflSn  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  suit  was  brought  by  the  appellees,  Rosanna  Stephens,  &c. ,  against 
George  Carpenter,  administrator  of  Samuel  Carpenter,  deceased,  and  others, 
for  a  settlement  of  his  accounts  as  administrator,  an  equalization  of  ad- 
vancements to  the  heirs  and  for  a  distribution  of  the  estate.  The  case  was 
referred  to  the  master  commissioner  for  this  purpose,  who  on  the  7tji  day  of 
February,  1902,  filed  his  report  accompanied  by  the  depositions  of  witnesses 
which  had  been  taken  before  him.  The  commissioner  reported  that  $4,546.90 
of  personalty  went  into  the  hands  of  George  Carpenter  as  administrator, 
and  he  is  credited  with  1811.17,  disbursements,  allowances  and  attorneys* 
fees,  leaving  for  distribution  in  his  hands  $3,735.73.  It  appears  from  the 
record  that  decedent  left  surviving  him  as  heirs  at  law  ten  children,  issue  of 
a  first  marriage,  and  some  grandchildren,  children  of  a  deceased  daughter, 
and  also  a  wife  and  two  children,  issue  of  a  second  marriage,  and  a  third 
child  that  was  bom  to  the  second  wife  after  the  death  of  Samuel  Carpenter, 
but  which  died  in  a  short  time.  The  report  sets  out  in  detail  the  various 
same  received  by  the  heirs  in  money  and  property  by  way  of  advancements. 
Irvine  Carpenter  is  charged  with  $:iOO  received  in  land  The  appellant, 
George  Carpenter,  excepted  to  the  commissioner's  report  because  it  failed  to 
fix  a  valuation  of  $1,000  upon  the  real  estate  given  to  his  brother,  Irvine,  by 
hl8  father,  and  also  with  $366  in  personalty.  And  appellees  complain  t^t 
George  Carpenter  in  his  report  of  settlement  is  only  charged  with  $17.60 
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collected  from  Morton  Arnett,  when  he  collected  1717.60;  that  he  only  ac- 
counts for  1140  of  rents  collected  by  him,  when  in  fact  he  collected  $180. 

The  report  of  the  master  commissioner  was  confirmed  by  the  trial  court 
except  as  to  the  valuation  placed  upon  the  800  acres  of  land  received  by 
Irvine,  which  he  raised  160,  and  a  judgment  was  entered  directing  a  dis- 
tribution of  the  estate  in  the  hands  of  the  administrator  upon  the  basis  in- 
dicated by  the  report  of  the  commissioner.  Both  imrties  have  api)ea1ed. 
The  appellant,  George  Carpenter,  especially  complains  of  the  valuation 
placed  upon  the  800  acres  conveyed  to  his  brother  Irvine.  The  testimony  as 
to  the  value  of  this  tract  of  land  is  quite  conflicting.  The  majority  of  the 
witnesses  who  testify  on  the  point  say  that  it  w  as  not  worth  exceeding  11 
per  acre  at  the  time  it  was  conveyed  to  Irvine  Carpenter.  Others  put  a 
higher  valuation  upon  it,  and  the  circuit  judge  raised  the  valuation  to  S350. 
We  are  unable  to  say  from  the  proof  that  this  was  not  a  fair  and  reasonable 
value  of  the  land  at  the  date  of  its  reception  by  Irvine  Carpenter.  Whilst  it 
is  true  that  the  commissioner's  report,  as  copied  into  the  record,  only  charges 
appellant,  George  Carpenter,  as  administrator,  with  $17.50  collected  from 
Mort  Arnett  on  the  20th  of  Npvember,  1601,  when  as  a  matter  of  fact  the 
proof  shows  the  amount  collected  at  that  time  to  be  $717.60.  Yet  in  the  item 
Immediately  preceding  this  charge  in  the  commissioner's  report  he  is  charged 
with  $771.28,  collected  from  J.  W.  Patrick,  etc.,  on  February  9,  1902.  when 
the  proof  shows  he  in  reality  only  collected  $71.28.  It  is  perfectly  manifest 
that  the  clerk  in  copying  the  report  has  placed  the  seven  in  front  of  the 
wrong  Item,  but  it  In  reality  does  not  affect  the  gross  sum  charged  to  appel- 
lant. Whilst  there  seems  to  be  a  slight  discrepancy  in  the  report  of  settle- 
ment in  the  items  rent  collected,  charged  to  the  administrator  and  the  proof, 
It  is  go  small  that  we  are  not  satisfied  that  the  commissioner's  report  is  not 
accurate. 
Upon  the  whole  case  we  have  reached  the  conclusion  that  the  jadgment 
pi)ealed  from  should  be  afllrmed  on  both  the  original  and  cjx)S3s  appeals, 
and  it  ib  so  ordered. 


COMMONWKALTH  v.  McCONNELL. 
(Filed  Octobers,  1908.) 

1.  Legislative  act— Title— Constitutionality— An  act  of  the  general  assem- 
bly requiring  physicians,  surgeons  and  midwives  to  keep  and  file  with  the 
county  court  clerk  a  registry  of  all  births  and  deaths  which  they  have  pro- 
fessionally attended  is  not  unconstitutional  on  the  ground  that  the  subject- 
matter  is  not  indicated  in  the  title,  which  is* 'An  act  to  provide  for  the 
registry  of  marriages,  births  and  deaths." 

2.  Same— The  fact  that  the  act  requires  physicians  to  keep  such  a  registry 
without  providing  compensation  theiefor  does  not  render  it  unconstitu- 
tional, such  requirement  being  within  the  police  power  of  the  Common- 
wealth. 

3.  Indictment— Sufficiency  of— An  indictment  charging  a  physician  with  a 
failure  to  keep  and  file  a  registry  of  the  births  and  deaths  which  he  bad 
Attended  is  substantially  defective  in  failing  to  charge  that  he  had  attended 
professionally  at  any  such  births  or  deaths. 

>  Same— Such  indictment  was  further  defective  in  that  it  failed  to  charge 
that  the  accused  was  a  practicing  physician  during  the  yearly  period  during 
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"which  It  was  charged  that  he  failed  to  keep  and  return  the  registry  required 
Jbj  the  statute. 

•Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

'Gordon,  Gordon  &  Cox,  James  &  James  and  A.  C.  Moore  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  bj  Jud^e  Barker. 

The  following  indictment  was  returned  against  the  appellee  by  the  grand 
jurors  of  the  county  of  Crittenden,  on  the  1st  day  of  April,  1902:  "The  grand 
jurors  of  the  county  of  Crittenden,  in  the  name  and  by  the  authority  of  the 
Commonwealth  of  Kentucky,  accuse  Dr.  J.  D.  McConnell  of  the  offense  of 
failing  to  deposit  in  the  county  clerk's  oflSce  of  Crittenden  county,  Ken- 
tucky, a  registry,  or  copy  thereof,  of  the  births  and  deaths  he  professionally 
attended  in  such  county,  committed  in  manner  and  form  as  follows,  viz. : 
The  said  McConnell,  in  the  said  county  of  Crittenden,  on  the  1st  day  of 
March,  1003,  and  before  the  finding  of  this  indictment,  did  fail  to  deposit  in 
the  county  clerk's  office  of  Crittenden  county,  Kentucky,  on  or  before  the 
10th  day  of  January,  1902,  a  registry,  or  copy  thereof,  of  the  births  of  persons 
and  deaths  of  persons  at  which  he  professionally  attended  in  Crittenden 
<50unty,  Kentucky,  embracing  a  period  of  one  year  ending  on  the  81st  day  of 
December,  1901.  The  grand  jury  further  find  that  Dr.  J.  D.  McConnell  is  a 
regular  practicing  physician,  be  having  exhibited  and  registered  in  the 
county  clerk's  office  of  Crittenden  county,  Kentucky,  a  certificate  of  author- 
ity to  practice  medicine  from  the  State  Board  of  Health  of  the  State  of  Ken- 
tucky, against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky.*' 

This  indictment  is  based  upon  the  following  provisions  of  the  statute, 
being  sections  2582  and  2583.  chnpt'er  83  of  the  Kentucky  Statutes: 

"Section  25^.  It  shall  be  the  duty  of  all  physicians,  surgeons  and  mid- 
wives  to  keep  a  registry  of  all  births  and  deaths  at  which  they  have  profes- 
sionally attended,  showing,  in  cases  of  birth,  the  time  and  place  of  birth, 
name  of  the  father,  and  the  maiden  name  of  the  mother,  nnd  their  residence, 
fiex  and  color  of  the  child,  together  with  its  name,  if  it  shall  recieve  one, 
and  whether  it  was  bom  alive  or  dead;  and  showing  in  cases  of  death,  the 
time,  place  and  cause  of  death,  the  name,  age,  sex,  color  and  condition 
(whether  single,  married,  or  widowed),  name  and  surname  of  parents,  occu- 
pation, residence  and  place  of  birth  of  the  deceased;  Provided  further,  That 
when  two  or  more  physicians,  surgeons  or  mldwives  may  have  attended 
professionally  at  any  birth  or  death,  that  physician,  surgeon  or  midwife 
who  is  oldest  in  attendance  shall  make  the  registry. 

"Section  3583.  It  shall  be  the  duty  of  the  clergymen,  physicians,  etc., 
above  named,  to  dei)osit  in  the  county  clerk's  office  of  the  counties  in  which 
such  births,  etc.,  occur,  on  or  before  the  10th  day  of  January,  in  every  year, 
the  said  registry,  or  a  copy  thereof,  embracing  the  period  of  one  year,  end- 
ing on  the  Slst  day  of  December  last  preceding  the  time  of  deposit;  and  the 
clerk  shall  deliver  copies  of  the  same  to  the  assessor." 

A  general  demurrer  was  filed  to  this  indictment,  which  the  court  sus- 
tained, and  diranised  it.  From  this  judgment  the  Commonwealth  has  ap- 
pealed. 

Counsel  for  appellee  insists  that  the  act  upon  which   the  indictment  is 
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predicated  is  unconstitutional,  because  tUe  subject-matter  is  not  indicated 
by  its  title.  To  this  proposition  we  are  unable  to  agree.  The  original  act 
is  to  be  found  in  volume  1  of  the  Acts  of  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky,  for  1873-4,  page  13,  its  title  being  '  •  An  act  to  pro- 
vide for  the  registry  of  marriages,  births  and  deiiths. "  The  subject-matter 
of  the  act  is  the  registry  of  marriages,  births  and  deaths,  and  is  clearly  ger- 
mane to  the  title.  The  fact  that  there  is  no  mention  of  physicians  in  the 
title,  does  not  militate  against  this  view.  It  is  not  possible  to  put  the  en- 
tire body  of  the  act  in  the  title;  the  constitutional  requirement  Is  fully  met 
and  complied  with  if  the  general  scope  and  purpose  of  the  act  is  germane 
to  its  title;  and  we  think  this  condition  exists  in  the  statute  under  consid- 
eration. 

It  is  also  urged  by  appellee's  counsel  that  the  act  is  uncoustitutioDal 
because  it  requires  physicians  to  perform  a  service  without  compensation, 
and  that  the  legislature  had  no  power  so  to  do.  The  public  is  deeply  inter- 
ested in  the  subject  of  the  proper  registry  of  marriages,  births  and  deaths, 
and  we  have  no  doubt  that  under  the  police  power  of  the  Commonwealth 
the  legislature  has  authority  t>o  require  of  the  professional  parties  in  charge 
of  the  performance  of  the  duty  of  returning  to  the  county  clerk's  office  proper 
certificates  in  relation  thereto. 

There  are,  however,  objections  raised  by  appellee  to  the  indictment  which, 
we  think,  are  sul)stfintial :  First,  it  is  nowhere  charged  that  the  appellee  ever 
attended,  as  physician,  at  any  birth  or  death;  it  is  alleged  that  he  failed  to 
return  to  the  county  clerk's  office,  on  or  before  the  day  required  by  the  stat- 
ute, the  registry  or  copy  thereof,  which  the  law  requires  every  physician  to 
make;  but  there  is  an  utter  failure  to  charge  upon  appellee  that  he  had 
attended,  professionally,  at  any  such  birth  or  death ;  second,  it  is  not  alleged 
in  the  indictment  that  appellee  was  a  practicing  physician  during  the  yearly 
period  for  which  he  should  have  kept  and  returned  the  registry  required  by 
the  statute.  The  year  for  which  it  is  charged  the  registry  should  have  been 
kept  and  deiwsited  extended  from  the  31st  day  of  Pecember,  1900,  to  the  31st 
day  of  December,  1901.  The  indictment  charged  that  "the  grand  jury  further 
find  that  Dr.  J.  D.  McConuell  is  a  regular  practicing  physician,  he  having 
exhibited  and  registered  in  the  county  clerk's  office  of  Crittenden  county, 
Kentuckj',  a  certificate  of  authority  to  practice  medicine  from  the  State 
Boai'd  of  Health  of  the  State  of  Kentucky."  This  allegation,  that  appellee 
*4s  a  regular  practicing  physician,"  being  in  the  present  tense,  speaks  from 
the  time  the  indictment  was  returned,  which  was  on  the  1st  day  of  April, 
1902.  It  may  be  true  that  api)ellee  was  a  regular  practicing  physician  on 
the  1st  day  of  April,  1902,  but  it  does  not,  therefore,  foUow  that  he  was  a 
practicing  physician  during  the  year  between  the  31st  day  of  December,  1900, 
and  the  31st  day  of  December,  1901. 

For  these  reasons  we  think  the  indictment  was  clearly  defective,  and  the 
demurrer  thereto  was  properly  sustfiined. 

Wherefore,  the  judgment  is  affirmed. 
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HURST  V.  DAVIDSON,  &o. 

(Filed  October  2,  1«03.) 

Decedent's  estate— Will— Creditors— Where  a  testator,  by  his  will,  directed 
the  sale  of  his  real  estate  and  charged  the  proceeds  of  such  sale,  first,  with 
the  burial  expenses  of  himself  and  wife,  and  then  with  the  payment  of  his 
debts,  the  children  of  the  testator,  who  were  made  residuary  legatees  after 
the  payment  of  debts  and  other  charges,  could  not  by  a  partition  of  the 
lands  between  themselves  without  a  sale,  the  widow  having  died,  defeat  the 
right  of  creditors  to  subject  the  property  to  their  debts. 

W.  L.  Hurst  and  J.  H.  Hazelriffg  for  appellant. 

J.  J.  C.  Bach,  W.  H.  Miller  and  L.  H.  X.  Salyer  for  appellees. 

♦Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  Hurst,  pn  November  19,  1898,  filed  his  petition  in  equity  in  the 
Perry  Circuit  Court,  alleging  that  in  the  year  18i)2  John  A.  DuflP  died  a  resi- 
dent of  Perry  county,  leaving  .surviving  him  Polly  Duff,  his  widow  (who  ha» 
since  died),  also  a  number  of  children  and  grandchildren  his  heirs  at  law,, 
who  were  made  defendants  to  the  action.  He  also  alleged  that  the  defend- 
ant left  a  will,  which  had  been  duly  probated,  by  which  he  directed  that  all 
bis  property,  real  and  personal,  should  be  sold  by  his  executor,  and  that  out 
of  the  proceeds  the  executor  should  make  certain  provision  for  his  widow 
and  pay  all  his  debts,  and  after  this  was  done  divide  the  remainder  of  the 
proceeds  in  a  certain  manner  among  his  descendants.  The  executor  was 
made  a  defendant  to  the  petition,  and  it  was  charged  that  there  was  no  per- 
sonal estate,  but  that  the  decedent  owned  a  large  and  valuable  tract  of 
land  in  Perry  county,  which  was  then  in  the  po.ssession  of  the  children  or 
those  claiming  under  them.  He  alleged  that  he  was  a  creditor  of  the  dece- 
dent, setting  out  in  detail  his  debt  which  had  been  duly  proven  up  and  de- 
manded of  the  executor.  He  further  alleged  that  the  executor  had  made  no- 
settlement  of  his  accounts,  and  that  a  sale  of  the  land,  or  part  of  it,  would  be 
necessary  to  pay  the  debts.  He  prayed  a  settlement  of  the  estate  and  for  a 
sale  of  enough  of  the  land  for  this  purpose.  A  few  days  afterwards  the  per- 
sonal representative  filed  a  similar  suit  The  court  sustained  a  demurrer 
to  Hurst's  petition,  for  whafc  reason  is  not  shown,  but  thereafter  treating  the 
case  as  still  in  court  consolidated  it  with  the  suit  brought  by  the  personal  rep- 
resentative and  another  suit  which  had  been  brought  by  a  creditor  of  some  of 
the  children  against  them.  The  consolidated  actions  were  referred  to  a  com- 
missioner, who  reported  the  debts  against  the  estate;  also  that  the  personal 
estate  In  the  hands  of  the  representative  was  exhaust'ed  and  the  court  there- 
upon entered  a  judgment  dismissing  the  petition  of  the  representative  and 
Hurst  so  far  as  they  sought  to  subject  the  land  to  the  debts  of  the  decedent- 
on  the  ground,  as  stated  in  the  judgment,  **that  the  will  of  John  A.  Duff, 
Sr.,  deceased,  confers  upon  the  plaintiff,  E.  C.  Duff.  Sr.,  as  administrator  of 
his  estate,  the  mere  naked  power  to  sell  or  convey  and  distribute  the  proceeds 
of  the  sale  of  his  realty  among  his  devisees,  and  that  the  title  to  his  realty^ 
vested  in  them  and  not  in  the  administrator,  and  it  appearing  to  the  satis- 
faction of  the  court  that  the  devisees  and  their  vendees  partitioned  the  land 
hereinafter  described  among  themselves  and  made  to  each  other  conveyance 
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for  their  respective  parts  more  than  six  months  after  the  qualification  of  the 
administrator  and  before  any  suit  was  instituted  to  settle  the  estate,  they 
thereby  elected  to  take  their  interest  in  said  estate  in  land  instead  of  in 
money,  the  proceeds  of  the  sale  of  same,  and  thereby  become  bona  fide  pur- 
chasers for  a  valuable  consideration,  and  that  the  same  is  not  liable  for  the 
debts  of  the  creditors. " 

The  propriety  of  this  judgment  is  the  only  question  we  deem  it  necessary 
to  determine  on  the  appeal.  The  will  of  the  testator,  so  far  as  material,  is 
in  these  words:  '* After  my  death  I  will  that  all  of  my  property  and  effects, 
both  real  and  personal  and  mixed,  that  I  own  at  my  death  be  sold  as  herein- 
after described,  and  the  proceeds  of  the  sale  of  all  my  properly  and  all  the 
debts  be  collected  and  disposed  of  and  paid  out  as  follows:  I  first  desire  and 
will  that  myself  and  wife  be  decently  buried,  all  my  just  debts  be  paid;  and, 
second,  I  desire  that  if  my  beloved  wife,  Polly  Duff,  if  she  should  outlive 
me,  I,  in  that  event,  will  that  my  said  wife,  Polly  Duff,  have  a  sufficient 
■amount  of  my  effects  set  apart  to  her  to  amply  support  her  during  her  life, 
and  that  she  select  who  she  will  live  with;  then,  after  my  just  debts  are  paid 
and  my  said  wife  is  amply  provided  for,  I  will  that  the  remainder  of  the 
proceeds  of  all  my  effects  be  divided  among  my  children,  as  follows:  (Here 
follows  directions  for  a  distribution. )  In  order  to  carry  out  this  my  last 
will  and  testament,  I  appoint  and  make  my  son,  Elijah  G.  Duff,  my  ex- 
ecutor, to  .carry  out  my  will,  and  my  said  executor  is  hereby  directed  and 
empowered  to  make  sale  of  all  the  real  and  personal  estate  I  have  or  own  at 
my  death,  and  is  hereby  empowered  and  directed  to  sell  and  make  a  deed  or 
■deeds  to  all  of  my  real  estate,  to  have  the  same  force  and  effect  as  if  I  was  to 
make  deeds  of  conveyance  in  my  lifetime  to  said  land." 

In  Duff's  Kx'orv.  Duff,  21  Ky.  La ^r  Hep.,  1311,  it  was  held  that  under 
this  will  the  land  is  to  be  treated  as  personalty  in  the  hands  of  the  executor 
tor  distribution,  and  that,  therefore,  he  might  protect  it  from  trespass,  but 
the  court  added:  "The  rule  might  be  otherwise,  if,  as  intimated  by  counsel, 
the  appellee  entered  on  the  land  as  one  of  the  heirs  or  devisees.  In  suoh 
event,  under  some  circumstances,  he  might  be  regarded  as  having  elected  to 
take  the  land  or  his  share  of  it  instead  of  the  proceeds. " 

But  in  that  case  no  question  of  the  rights  of  creditors  was  involved.  It 
-was  simply  a  controversy  between  the  executor  and  one  of  the  heirs  and 
devisees.  The  right  of  the  devisees  to  agree  among  themselves  on  a  division 
of  the  land,  and  to  take  the  land  instead  of  its  proceeds,  is  subject  to  the 
rights  of  creditors;  for  under  the  will  the  entire  estate  or  the  proceeds  of  it 
are  charged  first  with  the  burial  expenses  of  the  testator  and  his^ife,  and 
then  with  the  payment  of  his  debts.  Only  the  remainder,  after  the  pa3rment 
-of  these  charges  and  the  support  of  the  widow,  should  she  survive  the  testa- 
tor, is  devised  to  the  children.  The  children,  under  the  will,  take  subject 
to  the  payment  of  the  debts,  and  if  they  elected  to  take  land  instead  of 
money,  they  would  hold  the  land  subject  to  the  trust  created  by  the  will  in 
favor  of  the  creditors,  who,  by  its  terms,  are  to  be  first  paid  before  anything 
xoes  to  the  devisees.  The  devisees  could  not  by  any  arrangement  among 
themselves  defeat  the  prior  rights  of  the  creditors,  nor  could  they  do  sb  by 
reason  of  any  nonaction  on  the  part  of  the  executor  who  held  the  estate  as 
lirustee  for  the  creditors.    In  Drake  v.  EUman,  80  Ky.,  431,  it  was  held  under 
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a  similar  will  that  the  children  were  residuary  devisees  after  the  payment 
of  the  debts,  and  that  the  creditors  had  a  prior  lien  upon  the  estate. 

In  entering  the  judgment  appealed  from  the  court  seems  to  have  based  his. 
action  on  section  2067,  Kentucky  Statutes:  ''When  the  heir  or  devisee  shall 
alien,  before  suit  brought  the  estate  descended  or  devised,  he  shall  be  liable^ 
for  the  value  thereof,  ^vith  legal  interest  from  the  time  of  alienation,  to  the 
creditors  of  the  decedent  or  testator;  but  the  estate  so  aliened  shall  not  be 
liable  to  the  creditors  in  the  hands  of  a  bona  flde  purchaser  for  valuable  con- 
Blderation  unless  action  is  instituted  within  six  months  after  the  estate  is 
devised  or  descended  to  subject  the  s*ime. " 

The  mere  partition  of  the  land  by  the  children  among  themselves  did  not 
constitute  them  bona  flde  purchasers.  They  held  the  land  after  that  parti- 
tion subject  to  the  rights  of  creditors  just  as  they  held  it  before.  Besides, 
this  section  had  no  application.  The  land  did  not  descend  to  the  children, 
for  it  was  devised  by  the  testator  to  be  sold.  The  land  was  not  devised  to 
the  children  and  they  did  not,  therefore,  take  it  as  heirs  of  the  testator,  or 
as  devisees.  The  children  took  nothing  under  the  will  .except  as  residuary 
devisees  of  the  proceeds  of  the  sale  of  the  property  by  the  executor  after  the 
debts  were  paid.  In  so  far  as  the  children  aliened  anything  more  than  the 
surplus  remaining  after  the  payment  of  the  debts  and  the  other  preferred 
charges,  they  aliened  that  which  was  not  devised  to  them  and  to  which  they 
had  not  the  complete  title.  The  statute  is  only  intended  to  protect  the  devisee 
in  the  sale  of  what  is  devised  to  him.  It  was  not  intended  to  enable  him 
after  six  months,  without  suit  brought,  to  sell  what  was  not  his  under  the 
•will.  Section  2066,  Kentucky  Statutes,  provides:  "When  any  properly  shall 
be  devised  subject  to  or  upon  the  payment  of  the  devisee  to  another  of  a  sum 
of  money,  or  his  doing  some  other  thing,  the  latter  shall  have  a  lien  upon  the 
legacy  for  the  sum  so  to  be  paid,  or  for  the  value  of  the  thing  to  be  done. " 
By  section  467,  Kentucky  Statutes,  the  word  legacy  includes  either  real  or  per- 
sonal estate.  Tlie  creditors,  therefore,  as  the  will  was  recorded,  had  a  lien  of 
record  on  the  land  for  their  debts.  The  children  had  no  title  from  the  exe- 
ecutor.  The  rule  that  a  purchaser  of  land  charged  generally  with  the  pay- 
ment of  debts  need  not  look  to  the  application  of  the  purchase  money 
(Grotenkemper  v.  Biyson,  &c.,  79  Ky.,  853;  Drake  v.  Ellman,  80  Ky.,  434) 
has  no  relevancy  to  the  case  before  us,  ^  the  will  directed  the  land  to  be 
sold  by  the  executor,  and  no  purchase  was  made  from  him.  If  any  one  pur- 
chased from  one  of  the  heirs  he  did  so  with  notice  of  the  state  of  the  title, 
an'd,  therefore,  stands  in  no  better  attitude  than  his  vendor. 

We  are,  therefore,  of  the  opinion  that  on  the  facts  shown  the  court  should 
have  directed  a  sale  of  enough  of  the  land  to  pay  the  testator's  debts. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

THOMPSON,  JR.  v.  PAGE,  CLERK. 
(Filed  October  7,  1903-Not  to  be  reported.) 
Appointment  of  receiver— Supersedeas— Under  the  provisions  of  section  298 
of  the  Civil  Code  a  judgment  appointing  a  receiver  can  not  be  superseded, 
and  the  clerk  of  the  oircuit  court  has  no  power  to  issue  a  supersedeas  of  a 
J udgr^xient  directing  the  executor  of  a  decedent's  estate  to  turn  it  over  to- 
another  as  receiver  and  trustee. 
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R.  C.  Kinkead,  Humphrey,  Burnett  As  Humphrey  aud  H.  H.  Nettleroth 
for  appellant. 

Bernard  Flezner  and  Bamett  ft  Bamett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  1. 

Opinion  of  the  court  by  Judge  Hobson. 

E.  V.  Thompson,  Sr.,  died  about  ten  years  ago,  a  resident  of  Louisville, 
the  owneif  of  a  large  estate.  E.  Y.  Thompson,  Jr. ,  his  son,  qualified  as  his 
executor,  and  continued  to  act  for  some  time,  making  four  biennial  settle- 
ments. In  March,  1902,  a  proceeding  was  begun  by  the  guardian  ad  litem 
of  the  infant  beneficiaries  of  the  estate,  in  which  si)ecific  acts  of  misconduct 
and  bad  faith  were  charged  against  the  executor,  and  it  was  sought  to  have 
the  estate  put  in  the  hands  of  a  receiver,  it  being  alleged  that  the  executor 
was  insolvent;  was  acting  without  bond,  and  that  there  was  danger  of  the 
estate's  being  wasted.  There  was  a  full  hearing  in  this  action  before  the 
chancellor,  and  it  was  adjudged  that  the  motion  should  be  sustained,  and 
that  the  executor  turn  over  to  the  National  Trust  Co.,  as  receiver  and  trus- 
tee, all  the  estate  in  his  hands.  The  executor  excepted  to  this  judgment, 
and  prayed  an  apiieal  to  this  court,  which  was  granted.  He  then  went 
before  the  clerk  and  executed  an  appeal  bond  in  proper  form,  and  requested 
the  clerk  to  issue  a  supersedeas  of  the  judgment.  This  the  clerk  declined  to 
do,  on  the  ground  that  a  judgm^t  appointing  a  receiver  can  not,  by  the 
provisions  of  section  298  of  the  Code,  be  superseded.  He  thereupon  filed  this 
suit  in  the  Jefferson  Circuit  Court  against  the  clerk,  praying  a  mandamus 
comi)elling  him  to  issue  the  supersedeas.  Ihe  court  sustained  a  demurrer 
to  this  petition,  and  he  appeals  to  this  court. 

The  only  question  presented  is  whether  the  mandamus  should  have  bet  n 
granted,  as  only  the  common  law  action  against  the  clerk  is  before  us  on 
the  appeal.  It  is  insisted  for  appellant  that  while  the  judgment  designates 
the  trust  company  as  rec^»lver  and  trustee,  it  really  relieves  appellant  of  his 
trust  and  appoints  the  trust  company  in  his  place.  It  is  argued  that  it  is 
not  such  an  order,  therefore,  as  the  Code  contemplates.  We  can  not  see  that 
the  order  of  the  chancellor  is  not  an  order  appointing  a  receiver,  although  it 
Is  also  an  order  appointing  a  trustee,  and  discharging  appellant  from  his 
trust.  In  so  far  as  it  Ib  an  order  appointing  a  receiver,  it  can  not  be  super- 
seded under  the  Code.  The  fact  thift  the  other  matter  which  may  be  super- 
seded is  include<l  in  the  judgment  can  not  change  the  rule  so  far  as  the 
receivership  is  concerned.  Nor  do  we  understand  that  the  provision  of  the 
Code,  that  an  order  appointing  a  receiver  shall  not  be  superseded,*  does  not 
apply  to  cases  like  this;  on  the  contrary,  we  understand  the  Code  to  regu- 
late the  subject  of  the  appointment  of  receivers,  and  that  no  order  appoint- 
ing a  receiver  can  be  superseded.  The  mandamus,  therefore,  which  wa 
sought  against  the  clerk,  compelling  him  to  issue  the  supersedeas  in  ques- 
tion, was  properly  refused. 

The  possession  of  the  receiver  is  the  possession  of  the  court.  The  effect  of 
the  order  appointing  him  is  that  the  court  takes  charge  of  the  property  and 
preserves  it  pending  the  action  to  protect  the  rights  of  the  parties.  There 
are  weighty  reasons  why  the  order  should  not  he  superseded.  Such  orders 
are  usually  made  when  this  action  by  the  court  is  necessary  to  prevent  the  less 
or  waste  of  the  property,  and  the  same  state  of  facts  that  make  such  a  step 
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proper  usually  would  render  the  remedy  on  an  appeal  bond  illusory  and  In- 
4Mlequate  if  a  supersedeas  was  allowed.    The  legislature  has,  therefore,  pro- 
dded that  the  order  shall  not  be  superseded,  and  fair  effect  must  be  given 
^he  legislative  will  thus  expressed. 
Judgment  affirmed. 

HABBIS,  BY.  &c.  v.  SOUTHERN  RAILWAY  CO.  IN  KENTUCKY. 
(Filed  October  7,  1908— Not  to  be  reported. ) 

1.  Erroneous  instruction— Waiver  of  except  ion— Where  the  appellant  ob- 
jected and  excepted  to  each  instruction  given  by  the  trial  court,  but  in  his 
motion  and  grounds  for  a  new  trial  complained  of  only  one  of  them,  he  will 
be  deemed  by  this  court  to  have  waived  the  exceptions  to  all  the  others. 

8.  Failure  to  ask  for  instruction— Appeal— The  error  of  the  court  in  failing 
to  give  an  instruction  embodying  certain  lldeas  brought  out  in  the  evidence 
oan  not  avail  the  appellant  as  a  ground  for  reversing  the  judgment  where 
lie  failed  to  ask  for  such  an  instruction  at  the  trial. 

R.  F.  Peak  and  F.  R.  Feland  for  appellants. 

Willis  &  Todd  and  Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  apijears  from  the  record  that  appellant,  Willie  Harris,  was  a  boy  about 
thirteen  years  of  age  when  he  lost  his  leg  by  being  run  over  by  one  of  appel- 
lee's trains  in  the  town  of  Lawrenceburg,  Ky. 

Appellant^s  evidence,  with  four  or  five  witnesses  to*  sustain  him,  showed 
that  he  went  upon  the  engine  and  tender  of  appellee  at  the  direction  and  re- 
quest of  those  in  charge  of  it  for  the  purpose  of  shoveling  coal  from  the  Imck 
end  of  the  tender  to  the  front  for  the  convenience  of  the  fireman  in  putting 
it  into  the  engine;  that  he  continued  at  this  for  fifteen  or  twenty  minutes 
^Bvhile  the  train  was  in  the  yards  of  appellee,  switching  and  making  up  its 
train  preparatory  to  its  departure  for  Louisville.  When  the  train  was  ready, 
And  after  it  had  started  to  Louisville,  the  engineer  or  fireman  direct.ni  ap- 
pellant to  get  off  the  engine.  By  the  time  he  had  left  the  place  of  his  work 
on  the  tender  and  haci  gotten  down  to  the  st-eps  of  the  engine  the  train  was 
xnoving  pretty  fast,  and  in  getting  off  he  lost  his  leg  by  the  whtels  of  the 
train  nmning  over  it. 

Five  or  six  witnesses  for  appellee  testified  that  appellant  lost  his  leg  by  his 
ovrn  improper  and  unauthorized  conduct  in  climbing  a  ladder  and  jumping 
off  of  it  while  the  train  was  in  motion ;  that  this  occurred  three  or  four  cars 
back  from  the  engine,  and  that  those  in  charge  of  the  train  did  not  know  of 
his  position  on  the  train  until  after  he  was  injured. 

The  court  gave  to  the  jury  six  instructions,  to  all  of  which  the  appellant 
objected  and  excepted  at  the  time,  and  offered  five  instructions,  which  the 
court  refused,  to  which  he  objected  and  excepted.  The  jury  returned  a  ver- 
dict in  favor  of  appellee.  The  appellant  made  a  motion  and  filed  grounds 
tor  a  new  trial,  which  the  court  overruled,  and  appellant  has  appealed. 

The  grounds  for  a  new  trial  are  as  follows : 

•'1st.  Because  the  venlict  is  not  sustained  by  sufflcfent  evidence. 

**2d.  Because  the  verdict  is  contrary  to  law. 

•'8d.  Because  incompetent  evidence  was  permitted  to  go  to  the  jury  and 
excepted  to  at  the  time  by  the  plaintiff. 
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"4th.  Because  competent .  evidence  was  excluded  from  the  jury  and  ex- 
cepted to  at  the  time  by  the  plaintiff. 

•*5th.  Because  the  court  erred  in  giving  instruction  No.  6  to  the  jury,  to 
which  the  plaintiff  excepted  at  the  time  and  still  excepts. 

*'6th.  Because  of  error  of  the  court  in  refusing  to  give  instructions  A,  B, 
C,  D  and  E,  and  each  of  them  offered  by  plaintiff,  to  which  ruling  of  the 
court  plaintiff  excepted  at  the  time  and  still  excepts." 

The  court  did  not  err  in  permitting  incompetent  evidence  to  go  to  the  jury, 
nor  in  excluding  competent  evidence.  If  the  jury  Ijelieved  the  theory  of  the 
defense  as  deposed  by  its  witnesses,  they  had  sufficient  evidence  upon  which 
to  base  their  verdict. 

As  to  appellant*s  fifth  reason  assigned  for  a  new  trial,  that  the  ctiui-t  erred 
in  giving  instruction  No.  6,  we  are  of  the  opinion  that  the  court  did  not  err, 
for  the  reason  that  this  instruction  was  given  upon  the  hypothesis  of  appel- 
lant, and  was  proper.  For  if  appellant  did  get  upon  the  train  of  appellee 
without  the  knowledge  or  consent  of  those'in  charge  of  it,  they  owed  him  no 
duty  until  they  discovered  his  peril,  and  if  they  did  not  discover  his  peril  in 
time  to  have  prevented  his  injury  by  the  exercise  of  ordinary  fjare,  then  the 
appellee  was  not  responsible  for  appellant's  injury. 

But  we  are  of  the  opinion  that  the  court  did  err  in  giving  instructions  on 
his  theory  of  the>  case,  for  if  appellant  was  directed  or  invited  l>y  the  en- 
gineer and  flr«?man,  or  either  of  them,  to  go  upon  the  tender  and  shovel  coal 
for  their  convenience,  and  they  started  the  train  to  Louisville,  and  after  it 
was  moving  they  directed  him  to  get  off  the  train  while  it  was  in  motion, 
and  under  such  circumstances  he  att^empted  to  alight  from  the  train,  and  as 
a  result  thereof  he  received  his  injury,  the  appellee  was  responsible,  unless 
at  the  time  he  attempted  to  alight  the  speed  of  the  train  made  the  danger  to 
him  so  imminent  and  obvious  that  an  ordinarily  prudent  person  of  his  age 
and  discretion  would  not  have  incurred  the  risk.  This  idea  should  have 
been  embraced  in  the  instructions. 

But  we  are  not  authorized  to  reverse  this  case  because  of  this  defect  in  the 
iustructions  for  the  reason  that  the  appellant  did  not  offer  any  instructions 
on  this  point.  The  instructions  offered  by  the  appellant  were  in  substance 
and  effect  the  same  as  those  given  by  the  court.  And  for  the  further  reason 
that  appellant  in  his  grounds  filed  for  a  new  trial  only  complains  of  the 
court's  action  in  the  giving  of  instruction  No.  6,  and,  therefore,  he  must  be 
deemed  to  have  waived  the  errors  of  the  court  in  giving  all  instructions  ex- 
cept No.  (). 

In  3  Bush,  481,  this  court  said:  "The  Code  requires  all  the  grounds  relied 
on  for  a  new  trial  to  be  specified  in  writing,  conseciuently  no  error  not  so 
stated  could  be  noticed  by  the  circuit  court,  but  all  such  pretermitted  objec- 
tions must  be  treated  as  waived  in  that  court,  and  is,  necessarily,  beyond 
the  sphere  of  this  court's  revisory  jurisdiction,  which  is  only  to  decide 
whether,  on  the  grounds  properly  before  it,  the  circuit  court  erred  in  its 
judgment,"' 

Also  in  13  Bush,  298,  the  court  said:  "The  ground  for  a  new  trial  must  be 
specified,  otherwise  the  party  excepting  will  be  regarded  as  having  waived 
the  supix)sed  error."     (5  Bush,  206;  7  Bush,  236;  Civil  Code  section  343.) 

The  record  shows  that  at  the  time  the  court  gave  its  instructions  the  ap- 
pellant objected  and  excepted  to  the  giving  of  each  and  all  of  them,  but,  as 
stated,  when  he  filed  his  grounds  for  a  new  trial  he  only  complained  of  the 
giving  of  No.  6,  and,  therefore,  under  the  authorities  referred  to,  he  must 
be  deemed  to  have  waived  his  objections  and  exceptions  to  all  except  No.  6, 
which,  as  before  stated,  was  a  proper  instruction. 

Wherefore,  the  judgment  is  affirmed. 


^l\e  K^i^tacky  Jj^aW  Reporter 
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[Reported  by  Walter  G.  Chapman,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 
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COLUMBIA  FINANCE  AND  TRUST  CO.  v.  FIRST  NATIONAL  BANK. 
(Filed  October  7,  lfc03.  ) 

1.  Partial  assiffnnients  of  choses  Id  action-— Prior  equity— Where  a  member 
of  a  Arm  of  attorneys  at  law,  with  the  consent  of  his  partner,  assigned  to  a 
tmst  company  to  secure  a  loan  a  portion  of  his  share  of  the  Ann's  fee  due 
by  a  porticular  client,  and  subsequently,  without  the  consent  of  his  partner, 
assigned  to  a  bank  a  portion  of  the  same  fee  to  secure  a  pre-existing  debt, 
and  afterwf^rcis,  a  dispute  arising  between  the  attorneys  and  their  client  as 
to  the  amount  of  the  fee,  a  sum  of  money,  including  the  attorneys'  fees, 
was  deposited  in  the  bank  to  the  credit  of  the  president  of  the  client,  and  the 
two  attorneys,  with  the  understanding  that  no  part  of  it  was  to  "be  paid  out 
except  on  checks  signed  by  the  three,  the  act  of  the  bank  in  applying  a  part 
of  the  deposit  to  the  debt  due  by  it  by  the  attorney,  with  his  consent,  did 
not  deprive  the  trust  company  of  its  older  equity  and  its  right  to  have  the 
fee  fir^  applied  to  the  payment  of  its  debt,  when  consented  to  by  the  debtor 
client. 

2.  Joint  deposit  in  bank— Withdrawal  of  funds— The  money,  including  the 
fee  of  the  attoi'neys,  having  been  deposited  with  the  bank  to  the  credit  of  the 
president  of  the  client  and  the  two  attorneys,  and  on  the  agreement  that  it 
was  not  to  be  paid  out  except  *on  their  joint  checks,  the  bank  acquired  no 
title  to  the  money  which  it  thus  held  in  trust  by  applying  it  to  the  payment 
of  its  debt  against  one  of  the  attorneys  at  his  direction. 

H.  Notice  to  debtor  of  assignment— The  rights  of  the  trust  company  were 
not  affected  by  reason  of  the  fact  that  the  bank  first  gave  notice  to  the  debtor 
of  its  assignment,- the  rule  being  that  among  successive  assignments  the 
order  of  time  controls.  Besides,  the  notice  to  the  debtor  adds  nothing  to  the 
assigrnee's  title  as  between  himself  and  the  assignor,  but  is  for  the  purpose 
of  protecting  the  debtor  in  such  defenses  as  he  may  have  against  the  claim. 

4.  Samet— Where  the  failure  of  the  assignee  to  give  notice  prejudices  no 
rig^bt  of  the  debtor  ic  is  immaterial. 

5.  Prior  lien— Application  of  fund  not  encumbered  by  junior  lien— The 
fact  that  the  trust  company  also  had  an  assignment  of  the  other  partner's 
sbare  in  the  same  fee  and  of  his  share  in  a  fee  in  another  case  does  not  fur- 
nisb  ground  for  requiring  the  trust  company  to  first  exhaust  the  latter  fee, 

vol.  25-36 
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in  which  the  first  partoer  also  has  a  share,  before  resorting  to  the  fund  in 
bank,  for  the  reason  that  the  bank  is  not  a  creditor  of  that  partner  and  can 
not  impose  terms  on  the  trust  company  as  his  creditor. 

Pirtle,  Trabue  &  Cox,  Henry  L.  Stone  and  Albert  S.  Brandies  for  appel- 
lant. 

Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  2. 

Opinion  of  the  court  by  Judge  Hobson. 

Henry  L.  Stone  and  Watson  A.  Sudduth,  two  members  of  the  LouisrlUe 
bar,  formed  a  partnership  in  the  year  1880  for  the  practice  of  their  profession 
under  the  firm  name  of  Stone  &  Sudduth.  The  partnership  continued  for 
about  ten  years.  The  flrm'was  employed  by  the  Richmond  &  Irvine  Con- 
struction Co.  in  the  case  of  the  Central  Trust  Co.  v.  The  Kichmond,  Niche- 
lasvllle,  Irvine  &  Beattyville  R.  R.  Co.  in  the  United  States  Circuit  Court 
of  the  district  of  Kentucky.  While  the  suit  was  undetermined,  on  Novem- 
ber 1,  1896,  Sudduth  borrowed  of  appellant,  the  Columbia  Finance  and  Trust 
Co.,  $3,000,  for  which  he  executed  to  it  his  note,  and  to  secure  the  note 
assigned  to  it  in  writing  enough  of  his  portion  of  his  fee  in  that  case  to  pay 
the  note.  Stone  consented  in  writing  to  the  assignment  of  one-half  the  fee 
to  the  trust  company.  On  August  3,  1898,  Sudduth,  to  secure  his  individnal 
pre-existing  debt  and  additional  advances,  assigned  to  appellee,  the  First 
National  Bank,  $3,500  of  the  amount  due  him  out  of  the  firm  fees  in  the  case 
referred  to,  and  on  February  20,  1891),  he,  to  secure  his  individual  pre-exist- 
ing debt  and  other  advances,  assigned  to  it  the  further  sum  of  $6,000  of  the 
amount  due  him  out  of  the  firm  fees  in  that  case.  These  assignments  were 
made  without  the  knowledge  or  consent  of  Stone,  but  on  April  8,  1899,  notice 
thereof  wiis  given  by  the  l3ank  to  the  coustruction  company.  On  April  18, 
1899,  Stone  borrowed  of  the  trust  company  $4,000,  execiiting  his  note  there- 
for, and  to  secure  it  an  assignment  of  his  one-half  interest  in  the  fees  of 
Stone  &  Sudduth,  nlwve  referred  to,  also  his  half  of  their  fees  in  behalf  of 
L.  F.  Mann  in  that  action,  and  to  this  arrangement  Sudduth,  in  writing, 
consented.  Notice  was  given  by  the  trust  company  to  the  construction  com- 
pany on  May  8,  18W,  of  the  assignments  to  it  by  Sudduth  &  Stone  of  the 
fees  referivd  to.  The  firm  of  Stone  &  Sudduth  was  dissolved  on  August  14, 
1899.  After  this,  on  Septemtwr  20,  1899,  there  was  paid  to  the  Richmond 
and  Irvine  Construction  Co.  and  its  attorneys.  Stone  &  Sudduth,  the  sum 
of  $32, 431. t>9,  which  sum  included  the  fees  of  the  attorneys  in  the  action 
mentioned,  and  there  being  a  disagr^ment  l)etween  the  attorneys  and  their 
client  as  to  the  amount  of  their  fees,  the  money  was  deposited  in  the  First 
National  Bank  to  the  credit  of  B.  H.  Young,  president,  W.  A.  Sudduth  and 
H.  L.  Stone,  with  the  understanding  that  the  fees  were  embraced  in  the  de- 
IK)Sit,  and  that  no  part  of  the  money  was  to  be  paid  otit  except  on  checks 
signed  by  the  three.  Young,  Stone  and  Sudduth,  Young  being  the  president 
of  the  construction  company.  After  this,  on  October  9,  1899,  Sudduth  au- 
thorized the  bank  to  appropriate  $7,500  of  the  amount  to  the  satisfaction  of 
the  assignments  he  had  made  to  the  liank.  Stone  knew  nothing  of  it,  and 
Young,  who  WHS  informed  of  it  by  the  cashier,  said  that  be  had  no  right  to 
do  this;  that  the  money  was  placed  there  subject  to  the  order  of  Stone,  Sud- 
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^uth  and  himself.  The  cashier  said  that  he  had  made  a  memorandum  check, 
-and  had  appropriated  the  money  under  the  assignment  with  the  agreement 
of  Sudduth.  Toung  replied  that  he  could  do  -what  he  pleased  with  Sud« 
Ruth's  money,  but  that  he  could  not  take  the  company's  money,  and  it  was 
•then  agreed  between  Toung  and  the  cashier  that  if  the  fees  of  the  attorneys 
were  fixed  at  less  than  |7,668r-the  bank  would  refund  to  the  construction 
company  the  amount  so  overdrawn.  While  matters  thus  stood  Sudduth 
died  in  November,  1899,  and  in  December  the  attorneys'  fees  were  fixed  at 
'$6,726.86,  and  thereupon  the  bank  returned  to  the  credit  of  the  fund  $774.14, 
•  iihis  being  the  amount  of  excess  appropriated  by  it  over  and  above  the  fees. 
The  trust  company  did  not  know  at  that  time  anything  of  these  prooeedinga 
between  the  bank  and  Sudduth,  nof  did  Stone.  On  January  8,  1900,  a  check 
yras  delivered  to  the  trust  comiMny  on  the  bank  for  $8,868.98,  being  Stone's 
•one-half  of  the  fees;  also  a  check  for  $8,286,  to  be  paid  out  of  Sudduth 's  por- 
tion of  the  fees.  These  checks  were  signed  by  Young  as  president,  H.  L. 
Stone  and  the  executor  of  Sudduth.  They  were  presented  to  the  bank,  and 
payment  being  refused,  this  action  was  brought  to  recover  on  them.  After 
«  voluminous  preparation  of  the  case  the  circuit  court  entered  judgment  in 
favor  of  the  bank,  and  the  trust  company  appeals. 

The  ground  of  the  judgment,  as  stated  by  the  learned  circuit  judge,  seems 
to  be  as  follows : 

1st.  The  bank  has  possession  and  ownership  of  the  money  in  controversy, 
liaving  appropriated  it  by  the  direction  of  Sudduth,  and  with  the  consent  of 
the  construction  company,  and  will  not,  therefore,  be  required  to' give  way 
to  the  previous  assignment  made  to  the  trust  company,  which  were  not 
•assignments  of  the  entire  fund,  but  only  of  so  much  of  it  u's  was  necessary 
to  pay  the  notes. 

2d.  It  was  known  that  the  bank  would  not  pay  the  checks  when  they  were 
'drawn,  and  no  action  can  be  maintained  upon  them  by  the  trust  company. 

It  was  held  in  Welnstock  v.  Bellwood,  75  Ky.,  189,  that  an  entire  claim 
oan  not  be  severed  without  the  consent  of  the  debtor,  and  that  an  action  can 
not  be  maintained  at  law  by  the  assignee  of  a  part  of  a  d^bt  against  the 
debtor  unless  the  assignment  had  been  consented  to  by  him.  The  general 
rule  on  this  subject  is  thus  stated  in  4  Cyc,  page  27:  '^Partial  assignments 
of  such  choses  in  action  as  are  asi»ignable  can  be  made  so  as  to  entitle  the 
assignee  to  the  rights  of  a  co-owner  against  tlie  assignor.  In  England,  and 
under  some  of  the  decisions  of  the  American  courts,  an  order  given  by  a  cred- 
itor to  his  debtor  to  pay  a  third  party  so  much  money  out  of  a  specific  fund 
or  debt  is  a  valid  assignment  of  so  much  of  the  fund  or  debt.  But  the 
weight  of  authority  in  the  United  States  seems  to  be  that  such  assignments, 
unless  made  with  the  cojisent  of  the  party  liable  on  account  of  the  chose,  are 
not  binding  uiwn  him,  and  he  may  discharge  the  liability  by  settlement 
with  the  assignor  the  same  as  if  no  assignment  had  been  made.  Courts  of 
equity,  however,  have  always  recognized  partial  assignments  of  choses  in 
action  for  many  purposes,  and  will  protect  the  assignees  of  such  choses 
whenever  they  can  do  so  without  working  a  hardship  upon  the  debtor. "  (2 
Am.  &  Eng.  Ency.  of  Law,  1069,  1070;  8  Pomeroy's  Equity,  section  1280.) 

All  the  assignments  in  controversy  were  iiartial.  After  the  payment  of 
Sudduth's  note  to  the  trust  company  there  would  be  left  a  balance  of  $186.93 
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of  his  part  of  tbti  fee.  And  after  the  payment  of  Stone*6  note  to  it  ther» 
would  also  be  a  balance  of  his  part  of  the  fees,  as  the  Mann  fee  of  $9,970.63, 
or  his  part  of  it,  was  included  in  the  assignment  to  secure  his  note.  The 
first  assignment  of  Sudduth  to  the  bank  was  of  $9,600  out  of  the  amount  of 
their  fees,  and  the  second  assignment  was  $6,0C0  out  of  the  fees,  the  amount 
of  the  fees  then  claimed  by  Stone  &  Sudduth  being  between  $8,000  and 
$9,000.  All  the  assignments  being  partial,  the  assignment  to  the  trust  com- 
pany having  been  made  before  those  to  the  bank,  must  be  adjudged  superior- 
to  them,  unless  there  is  something  in  the  case  to  take  it  out  of  the  rule  that 
the  older  equity  must  prevail  over  a  junior  equity,  other  things  being  equal. 
(Miller  V.  Field,  10  Ky.,  108.) 

The  $32,431.69  having  been  deposited  in  the  bank  to  the  credit  of  B.  H. 
Young,  president,  W.  A.  Sudduth  and  H.  L.  Stone,  and  to  b*?  checked  out 
only  on  checks  signed  by  the  three,  Sudduth  had  no  authority,  without  th& 
consent  of  Stone  and  Young,  to  authorize  the  bank  to  appropriate  any  part 
of  the  money  to  the  payment  of  his  individual  debt  to  it.  The  purpose  of 
depositing  the  money  as  it  was,  to  the  cretllt  of  the  three,  was  to  prevent 
any  one  of  them  from  appropriating  it  without  the  consent  of  the  other  two. 
The  form  of  deposit  showed  this,  outside  of  the  parol  agreement.  The  rule 
is  that  if  several  pei'sons  make  a  deposit  to  their  joint  credit,  the  bank 
must  have  the  signatures  of  all  of  them  appended  to  the  check  before  paying 
it,  or  it  takes  the  risk.  (2  Morse  on  Banking,  section  483-436.  >  The  money 
having  been  deposited  with  the  bank  to  the  credit  of  Young,  Stono  &  Sud- 
duth, and  on  the  agreement  that  it  was  not  to  be  paid  out  except  on  their 
joint  checks,  the  bank  acquired  no  ti'tle  to  the  money  which  it  thus  held  in 
trust  by  applying  it  to  the  payment  of  its  debt  against  Sudduth.  The  law 
does  not  permit  one,  who  has  acquired  possession  for  one  purpose,  thus  to 
gain  an  advantage;  and  the  legal  status  of  the  bank,  after  the  memoran- 
dum check  was  credited  to  it  on  the  account  by  the  direction  of  Sudduth, 
was  not  different  from  what  it  was  before.  Besides,  so  much  of  the  deposit 
as  represented  the  fee  of  Stone  &  Sudduth  was  the  property  of  the  firm,  and 
'Sudduth  could  not  use  it  to  pay  his  debt  to  the  bank  without  the  consent  of 
Stone.  The  bank  was  charged  with  notice  that  one  of  the  partners  had  no 
right  to  apply  the  partnership  assets  to  the  payment  of  his  individual  debt, 
and  when  it  made  the  appropriation  by  the  direction  of  Sudduth  alone  it  ac- 
quired no  greater  rights  than  he  had.  (Jackson  v.  Holloway,  63  Ky.,  119.) 
A  partner  in  dealing  with  the  firm  property  is  a  trustee  for  the  firm.  The 
authorities  are  uniform  that  if  a  depositor  of  trust  funds  appropriates  them 
to  the  payment  of  his  Individual  debt  to  the  bank,  the  latter,  having  notice 
of  the  character  of  the  fund,  is  affected  with  knowledge  of  the  misappropria- 
tion, and  will  be  compelled  to  refund.  (1  Morse  on  Banking,  section  317,  4tli 
edition. ) 

On  the  other  hand,  each  of  the  partners  having  consented  to  the  assign- 
ment made  by  the  other  to  the  trust  company,  these  assignments  were,  in 
effect,  the  assignments  of  the  firm,  or  of  as  much  force  as  if  they  had  been 
made  in  the  name  of  the  firm.  True,  they  were  partial  assignments,  but 
they  were  afterwards  assented  to  by  the  construction  company  when  Young, 
as  president,  signed  the  checks  sued  on.  Besides,  the  construction  company 
is  not  complaining;  no  right  of  its  is  affected,  and,  as  we  have  seen,  equity 
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^ill  protect,  as  far  as  it  can  do  so  without  injury  to  the  debtor,  rights  ac- 
quired by  partial  assignments. 

The  rights  of  the  trust  company  are  not  affected  by  reason  of  the  fact  that 
the  bank  first  gave  notice  to  the  debtor  of  its  assignments.  The  rule  in 
England  is  that  as  between  successive  assignees  of  the  same  chose,  each 
being  a  bona  fide  purchaser  for  value,  the  one  who  first  gives  notice  to  the 
debtor  will  be  entitled  to  preference,  although  his  assignment  is  later  in 
•date.  Some  courts  in  this  country  have  adopted  the  same  rule,  but  the 
weight  of  authority  in  America  Is  to  the  effect  that  among  successive  assign* 
ments  the  order  of  time  controls.  (3  Pomeroy's  Equity,  section  6§5;  4  Cyc, 
pages  39,  77. )  The  rule  of  caveat  emptor  applies  to  sales  of  choses  in  action 
*  -as  in  other  sales  of  per.sonal  property,  and  if  the  seller  has  sold  the  thing  to 
-one  person,  and,  therefore,  has  no  title  to  pass  to  a  second,  the  latter  takes 
nothing  by  his  purchase.  The  assignee's  right  of  action  is  without  prejudice 
to  any  discount,  set-off  or  defense  the  debtor  has  before  notice  of  the  assign- 
ment. (Kentucky  Statutes,  section  474;  Civil  Code,  section  19.)  The  pur- 
pose of  the  notice  is  to  protect  the  debtor  in  such  defenses  innocently  ac- 
quired; it  adds  nothing  to  the  assignee's  title  which  is  perfect  as  between 
him  and  the  assignor  or  those  claiming  under  him  from  the  time  of  the  as- 
signment. While  the  precise  question  appears  not  to  have  been  directly 
passed  on  heretofore  by  this  court,  the  principles  announced  lead  to  the  con- 
delusion  indicated.  (Miller  v.  Field,  10  Ky.,  108;  Newby  v.  Hill,  59  Ky.,  658; 
Garrott  v.  Jaffrey,  73  Ky.,  415;  Beard  v.  Sharp,  2*3  Ky.  Law  Rep.,  1582.) 

Here  no  right  of  the  construction  company  was  affected  by  reason  of  the 
failure  of  appellant  to  give  notice  of  its  assignments  to  the  construction 
company  for  a  month  after  appellee's  notice  was  given.  The  situation  of 
the  parties  when  the  notice  was  given  was  just  as  it  was  a  month  before, 
and  the  construction  company  had  then  no  defense  against  the  assignor. 
The  failure  of  appellant  to  give  the  notice  sooner,  having  prejudiced  no 
right,  was  immaterial. 

It  was  held  in  Lester  v.  Given,  71  Ky.,  357,  that  the  holder  of  an  unac- 
cepted check  on  a  bank  might  maintain  an  action  thereon.  This  case  haa 
frequently  been  followed  since,  and  we  regard  the  rule  as  settled.  (Mer- 
chants National  Bank  v.  Robinson,  97  Ky.,  659;  Weiand's  Adm'r  v.  State 
National  Bank,  28  Ky.  Law  Rep.,  1517,  and  cases  cited.)  The  fact  that  the 
bank  in  this  case  claimed  not  to  have  the  money  on  hand  when  the  checks 
were  drawn  is  not  suflScient  to  take  it  out  of  the  rule,  for  the  checks  com- 
pleted the  transaction  and  were  the  proper  means  for  bringing  to  a  decision 
the  question  in  dispute. 

Sudduth  died  insolvent.  He  was  also  considerably  overdrawn  with  the 
firm  of  Stone  As  Sudduth.  Whether  there  will  be  anything  coming  to  him 
on  the  settlement  of  the  firm,  or  what  will  be  the  rights  of  the  bank  in  this 
event,  can  not  be  determined  in  this  suit,  for  neither  Stone  nor  Sudduth's 
zepresentative,  nor  his  other  creditors  are  before  the  court. 

It  is  insisted  for  the  bank  that  the  trust  company  should  be  required  to 
exhaust  the  fund  arising  from  the  Mann  fee  before  resorting  to  the  bank 
fund,  under  the  rule  that  a  creditor  having  a  lien  on  two  funds,  on  one  of 
which  another  creditor  has  a  junior  lien,  will  be  required  to  exhaust  first 
4he  fund  not  encumbered  by  the  junior  lien.     But  that  rule  has  no  applioa- 
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tlOD,  as  the  bank  is  not  a  creditor  of  Stone's,  and  as  the  creditor  of  Sudduth 
it  can  not  ImiMse  terms  on  the  trust  company  as  the  creditor  of  Stone. 
What  may  be  the  right  of  the  bank  to  Sudduth's  part  of  the  Mann  fee  cazt 
not  be  determined  here,  as  the  necessary  parties  are  not  before  the  court. 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter  a  judg- 
ment in  favor  of  appellant. 


DOWNS  V.  WOODSON. 

(Filed  October  8,  1903— Not  to  be  reported.  ) 

1.  Sale  of  business— Breach  of  contract — Damages— In  an  action  instituted 
to  recover  damages  for  the  breach  of  a  contract,  whereby  a  person,  who  sold 
his  interest  in  a  certain  business,  agreed  not  to  engage  in  the  same  businesa 
In  the  same  town,  except  in  a  particular' building  therein,  the  vendee  was 
entitled  to  recover  such  a  sum  as  would  fairly  compensate  him  for  the  loss 
of  profits  and  good  will  of  the  business  sold  as  naturally  and  necessarily  re- 
sulted from  the  breach  of  the  contract,  if  any;  and  the  court  properly  gave 
an  instruction  embodying  that  idea.  Such  instruction  is  not  subject  to  the 
criticism  that  under  it  the  jury  were  permitted  to  find  double  as  much  in 
damages  as  would  compensate  for  the  injury  done. 

2.  Instructions— In  the  absence  of  any  contention  that  the  vendor  con* 
ducted  his  business  in  the  house,  which  was  expressly  excepted  from  his  ob- 
ligation not  to  engage  in  business  in  the  town,  there  was  no  occasion  for 
submitting  that  question  to  the  jury,  nor  for  making  any  reference  In  the 
instructions  to  his  engaging  in  business  in  a  house  other  than  the  one  ex- 
oepted. 

Willis  &  Willis  and  J.  W.  Reaeor  fcr  appellant. 

John  S.  Kelly  for  api)ellee. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The'  appellant,  James  L.  Downs,  and  the  appellees,  D.  L.  Woodson  and 
Claude  Downs,  were  partners,  owning  And  conducting  a  saloon  in  Taylors- 
ville,  Ky. ;  the  appellant  owned  one-half  of  the  saloon  and  the  appellees 
each  owned  one  fourth  interest  therein.  On  the  10th  day  of  August,  1901, 
the  following  contract  was  entered  into  between  the  parties  litigant: 

**This  writing  witnesst^th:  That,    whereas,  I,  James  L.  Downs,  have  this 
day,  for  a  valuable  consideration,  sold  nnd  conveyed  to  Claude  Downs  and  D, 
L.  Woodson  my  entire  intei*est  in  the  property  situated  in  TaylorsviUe,  Ken- 
tucky, in  which  we  have  been  conducting  a  saloon  business;  now,  it  is  fully 
agreed,  and  in  consideration  of  the  price  this  day  paid  me  for  the  said  prop- 
erty and  business,  I,  said  James  L.  Downs,  hereby  bind  myself  not  to  again» 
directly  or  indirectly,  engage  in  the  saloon  business  in  TaylorsviUe  while 
said  Downs  and  Woodson  are  engaged   in   said   business,   except  the  said 
James  L.  Downs  has  the  right  to  go  into  the  saloon  business  in  the  house 
and  room  now  occupied  by  J.  W.  Jones  with  his  saloon,  either  as  partner  of^ 
said  Jones,  or  in  any  manner  he  desires,  so  it  be  in  the  same  room  now  oocn^ 
pied  by  said  Jones,  but  at  no  other  place  in  said  town. 
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''Witness  our  hands  this  August  10,  1901. 

*'JAMES  L.  DOWNS, 
"D.  L.  WOODSON, 
"CLAUDE  DOWNS." 

On  the  18th  day  of  February,  1902,  the  appellees  instituted  this  action  In 
the  Spencer  Circuit  Court  against  appellant,  for  a  breach  of  his  contract 
not  to  engage  in  the  saloon  business  in  Taylorsville. 

Without  setting  forth  the  particular  allegations  of  the  petition,  it  is  suffi- 
cient to  say  that  a  good  cause  of  action  is  st^ited  in  that  pleading,  and  that 
the  issues  were  made  up  between  the  parties  by  an  answer  denying  all  of  the 
material  allegations  of  the  petition. 

A  trial  of  the  case  resulted  in  a  verdict  in  favor  of  appellees  against  ap- 
pellant for  the  sum  of  11,800;  from  the  judgment  thereon  this  appeal  was 
prosecuted.  , 

We  think  the  evidence  in  this  case  clearly  establishes  the  breach  by  appel- 
lant of  his  contract  not  to  engage  in  the  saloon  business  in  Taylorsville 
-vvhile  appellees  were  so  engaged,  except  in  the  house  and  room  occupied  by 
J.  W.  Jones  with  his  saloon.  It  was  established  by  a  preponderance  of  the 
evidence  that,  within  a  few  months  after  the  contract  between  the  parties 
hei'eto,  appellant  entered  into  a  partnership  with  John  Furman,  and  that 
the  firm  purchased  real  estate  in  Taylorsville,  erected  a  house  thereon,  and 
established  a  saloon,  which  was  conducted  by  thejn  up  to  the  time  of  the  in- 
stitution of  this  action.  Appellant  concealed  his  connection  with  the  firm 
by  putting  his  interest  therein  in  the  name  of  his  mother-in-law,  Mrs.  Sallie 
A.  Bridwell.  The  main  reasons  urged  by  appellant  for  a  reversal  of  the 
case  is.  first,  that  the  verdict  is  excessive;  and,  second,  that  the  court  erred 
In  instructing  the  jury. 

We  do  not  think  that,  under  the  evidence  in  this  wise,  a  larger  verdicK  than 
appellees  were  entitled  to  recover  was  rendered.  We  are  of  opinion  that, 
considering  the  amount  paid  appellant  for  his  property  and  the  evidence 
adduced  on  the  subject  of  the  breach  of  the  contract  complained  of,  the  ver- 
dict was  fairly  within  the  bounds  of  the  injui-y  which  the  jury  had  a  right 
to  believe  had  been,  inflicted  upon  appellees. 

This  court,  in  the  ci\se  of  Davis  v.  Brown,  17  Ky.  Law  Rep.,  1428,  held 
that  upon  a  breach  of  a  contract,  such  as  that  which  constitutes  the  biisis  of 
this  case,  the  whole  cause  of  action  of  the  injured  party  accrues  at  once,  and 
he  must  recover  all  of  his  damages,  past,  present  and  future,  in  one  action. 
Taking  this  principle  as  a  criterion,  and  considering  the  value  of  the  prop- 
erty involved,  its  nature,  and  the  evidence  as  to  the  loss  of  profits,  we  think 
the  verdict  reasonable. 

It  is  urged  with  great  earnestne.ss  by  appellant's  counsel  that  the  court 
erred  in  instructing  the  jury.  The  first  instruction  is  as  follows :  "If  the 
jury  believe  from  the  evidence  that  defendant,  between  the  10th  of  August, 
1901,  and  the  18th  of  February,  1902,  directly  or  indirectly,  either  in  his  own 
name,  or  in  the  name  of  Bridwell  or  Foreman  &  Bridwell,  engaged  in  the 
saloon  business  in  Taylorsville,  they  should  find  for  plaintiff  in  damages, 
and  in  estimating  such  damages  they  should  find  such  sum  as  will  fairly 
compensate  plaintiff  for  the  loss  of  profits  and  good  will  of  the  business  sold 
bini  as  naturally  and  necessarily  resulted  from  defendant's  breach  of  his 
contract,  If  any  proven;  not  to  exceed,  however,  $3,000." 
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We  think  this  instruction  fairly  states  the  law,  and  that  It  is  not  subjec*- 
to  the  critioisni  that,  under  it,  the  jury  were  permitted  to  "double  up,"  aa 
is  contended  by  appellant's  counsel,  that  is,  as  we  understand  it.  that  the 
jury  were  authorized  to  find  double  as  much  in  damages  as  would  oom- 
pensate  appellees  for  the  injury  done  them  by  appellant's  breach  of  his  con* 
tract. 

The  jury  were  limited  by  the  instructions  to  finding  such  damages  aA 
would  fairly  compensate  the  appellees  for  the  loss  in  profits  and  good  will  of 
the  business  sold  them,  as  naturally  and  necessarily  resulted  from  appel- 
lant's breach  of  his  contract.  Certainly  appellees  were  entitled  to  recover 
for  the  breach,  compensatory  damages  for  the  whole  injury  sustained  by 
them,  whether  that  consisted  of  loss  of  profits  or  permanent  depreciation  of 
the  business,  or  both,  by  reason  of  the  establishment  of  a  competing  saloon 
by  appellant.  Nor  do  we  think  the  instructions  of  the  court  should  have 
contained,  as  urged  by  counsel,  any  reference  to  the  fact  of  appellant's  en- 
gaging in  the  saloon  business  in  Taylorsville  in  a  room  other  than  that 
occupied  by  J.  W.  Jones;  appellant's  contract  permitted  him  to  engage  in 
the  saloon  business  in  Taylorsville,  provided  he  carried  it  on  either  as  part- 
ner, or  otherwise,  in  the  room  then  occupied  by  J.  W,  Jones  as  a  saloon. 
The  reason  of  this  permission  to  appellant  to  engage  in  the  saloon  business 
in  the  same  house  or  room  where  J.  W.  Jones  then  conducted  a  saloon  is 
obvious.  Jones  was  already  running  a  saloon  in  Taylorsville;  that  competi- 
tion was  established.  What  appellees  feared,  and  desired  to  guard  against, 
was  the  establishment  of  additional  competition.  They  evidently  calcu- 
lated that  there  was  business  enough  in  the  town  of  Taylorsville  to  support 
two  saloons,  but  not  three,  and,  therefore,  to  protect  the  property  which 
they  were  purchasing  from  appellant,  they  bound  him,  in  a  covenant,  not 
to  establish  a  third  saloon  in  the  town  while  they  were  in  the  business. 

There  is  not  the  slightest  contention  in  this  case  that  appellant  had  con- 
ducted his  business  in  the  room  occupied  by  J.  W.  Jones,  and,  therefore,  it 
was  not  necessary  to  submit  that  question  to  the  jury,  as  there  was  nothing, 
either  in  the  pleading  or  evidence,  upon  which  it  could  be  predicated. 
Taking  the  instructions  as  a  whole,  they  fairly  presented  to  the  jury  tlie 
principles  of  law  applictible  to  the  case  to  be  tried,  and,  as  before  said,  the 
verdict  was.  considering  the  evidence,  reasonable  and  jiis^. 

Wherefore,  the  judgment  is  afifirmed. 


HESS  V.  SELVAGE. 

(Filed  Octol)er  8,  1903— Not  to  be  reported.) 

Mortgage  bonds— Footing  of— Mortgage  bonds  made  payable  to  a  title  oom- 
pany,  or  bearer,  in  security  of  a  loan,  are  not  placed  upon  the  footing  of 
foreign  bills  of  exchange,  and  are  liable  in  the  hands  of  third  persons  to 
such  defenses  as  the  payor  may  have,  or  may  have  had,  against  the  original 
payee,  before  notice  of  the  assignment. 

Lane  &  Harrison  for  appellant. 

B.  H.  Young,  M.  W.  Ripy  and  E.  C.  Waide  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 
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Opinion  of  the  court  by  Judge  0*Rear. 

Appellee  was  the  owner  of  certain  real  estate  in  the  city  of  Louisville.  He 
owed  a  balance  of  purchase  money  thereon  of  about  16,400.  He  arranged 
with  the  Qemmn -American  Title  Company  to  carry  this  loan  for  him,  agree- 
ing that  it  should  be  paid  out  of  sales  of  the  lots.  As  part  of  this  arrange- 
ment he  executed  a  mortgage  to  the  title  company  for  $4,000,  securing  eight 
mortgage  bonds  of  $600  each,  payable  in  three  years,  to  the  German-Amer- 
ican Title  Co.,  or  bearer.  Some  lots  were  sold  and  the  proceeds  paid  to  the 
German -American  Title  Co.  Cash  was  also  paid  to  that  company  by  or  on 
behalf  of  appellee.  The  cash  and  proceeds  of  sale  amounted  to  about  $6,700. 
In  the  meantime  the  German >Americj\n  Title  Co.  had  sold  five  of  these 
"bonds  to  appellant.  It  is  not  shown,  nor  claimed,  that  appellee  had  notice 
of  the  assignment  of  any  of  the  bonds  by  the  Gorman -American  Title  Co. 
After  the  failure  of  the  German -American  Title  Co.  as  an  insolvent  this 
«uit  was  brought  by  appellant  to  enforce  the  mortgage. 

The  plea  of  payment  by  appellee  is  met  by  the  argument  that  appellant 
was  an  innocent  holder  of  the  notes  for  value,  and  that  appellee  should  have 
been  upon  notice  of  the  fact  that,  as  the  notes  were  payable  to  bearer,  they 
were  issued  to  be  sold,  and  that  he  was  not  authorized  to  pay  them  to  the 
mortgagee,  the  German -American  Title  Co. 

It  has  heretofore  been  held  by  this  court  in  a  number  of  decisions  that 
«iich  not-es  are  not  placed  upon  the  footing  of  foreign  bills  of  exchange,  and 
that  they  are,  therefore,  under  the  terms  of  our  statutes,  liable  even  in  the 
hands  of  third  persons,  to  such  defenses  as  the  payor  'may  have,  or  may  have 
had,  against  the  original  payee,  before  notice  of  the  assignment.  (Wag- 
goner V.  German -American  Title  Co.,  23  Ky.  Law  Rep.,  916;  Richie  v. 
Cralle,  108  Ky.,  483.  22  Ky.  Law  Rep.,  160;  Hefiferman  v.  Brierly,  23  Ky. 
Law  Rep.,  804;  Kentucky  Statutes,  section  474.) 

Under  these  adjudications  the  judgment  of  the  circuit  court  dismissing 
the  i)etition  and  cancelling  the  mortgage  is  afSrmed. 


CONTINENTAL  TOBACCO  CO.  v.  CAMPBELL. 
(Filed  October  8,  1903— Not  to  be  reported. ) 

1.  Personal  property— Apparent  ownership— Innocent  purchaiei^— Estoppel 
— Under  the  rule  that  the  real  owner  of  personal  property  will  be  estopped 
to  claim  ownership  as  against  an  innocent  purchaser,  where  the  real  owner 
permits  another  person  to  take  iwssession  of  it  and  appear  to  he  the  owner 
thereof  and  to  dispose  of  it,  the  purchaser  of  a  crop  of  tobacco  is  entitled  to 
plead  by  way  of  defense  to  an  action  by  the  alleged  owner  to  recover  the 
purchase  price  that  she  pei'mitted  another  to  appear  as  the  real  owner 
thereof  and  to  have  complete  authority  over  it,  and  that  she  ratified  the  sale 
after  it  was  consummated  and  before  the  purchase  money  check  was  cashed. 

9.  Same— Proof  of  agency— It  is  competent,  not  only  to  prt)ve  the  facts  in 
connection  with  the  particular  transaction,  but  also  to  show  the  course  of 
dealing  between  the  owner  and  the  person  from  whom  the  property  was  pur- 
chased which  tend  to  establish  a  general  agency  on  his  part  to  represent  her 
in  similar  transactions. 

3.  Same— Alleged  instructions  with  reference  to  the  tobacco  given  by  the 
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owner  to  the  person  with  whom  the  purchaser  had  the  transaction,  which 
were  not  comnmnicated  to  the  latter,  are  not  competent  in  evidence. 

Chas.  W.  Wood  for  appellant. 

John  I.  Williamson  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

The  appellee,  Laura  B.  Campbell,  brought  this  suit  against  the  appellant, 
the  Continental  Tobacco  Co.,  to  recover  1312.80,  the  alleged  price  of  one-half 
interest  in  a  crop  of  tobacco,  which  contained  ten  thousand  and  ten  pounds, 
raised  upon  her  place  by  Henry  Waldridge,  and  which  she  alleges  she  sold 
and  delivered  to  the  appellant.  The  tobacco  company  answered  in  three 
paragraphs.  In  the  first  they  deny  the  alleged  purchase  by  them  from  the 
plaintiff,  but  say  that  the  tobacco  sued  for  was  purchased  from  one  Henry 
Waldridge,  who  was  the  ostensible  owner  thereof,  without  knowledge  on 
their  part  that  plaintiff  owned  or  claimed  any  interest  therein;  and  that 
subsequently  it  was  delivered  to  them  by  Waldridge,  with  the  knowledge 
and  consent  of  plaintiff;  and  that  after  the  sale,  and  before  Waldridge  had 
ci(ished  the  check  given  in  payment  thereof,  plaintiff  ratified  and  confirmed 
the  sale.  They  also  defend  on  the  ground  that  the  plaintiff  jjermitted  Wal- 
dridge to  appear  as  the  owner  of  the  pi-operty,  and  to  exercise  complete  au- 
thority over  it,  and  plead  that  she  is  estopped  to  deny  such  ownership  or 
authority  as  against  them.  By  amended  answer  defendant  plead  that 
Henry  Waldridge  was  the  agent  of  the  plaintiff  for  the  sale  of  the  tobaqco 
and  the  collection  of  the  proceeds  thereof.  Upon  motion  of  the  plaintiff, 
the  court  struck  from  the  defendant's  answer  so  much  thereof  as  relied  upon 
the  apparent  authority  of  Wakiridge  to  collect  the  purchase  money  for  the 
tobacco  and  the  subsequent  ratification  thereof  by  the  plaintiff,  and  confined 
the  defendants  to  the  single  issue  as  to  whether  Waldridge  has  actual  au- 
thority from  the  plaintiff  to  collect  the  purchase  price  of  the  tobacco.  The 
jury  found  a  verdict  for  the  plaintiff,  and  the  defendant  has  appealed. 

It  appears  from  the  evidence  that  in  1900  Henry  Waldridge  raised  a  crop 
of  tobacco  upon  the  land  of  the  plaintiff,  Laura  B.  Campbell,  amounting  to 
ten  thousand  and  ten  pounds  on  the  shares.  The  tobacco  was  duly  housed 
in  a  barn  on  the  premises.  A  man  by  the  name  of  Johnson  also  raised  a 
small  crop  of  tobacco  on  the  same  land,  whicTi  was  housed  in  the  same  bam. 
In  the  following  Januai*y  T.  X.  French,  an  agent  of  the  appellant,  went  to 
this  bam  with  a  view  of  purchasing  this  tobacco.  He  found  Waldridge  and 
Jackson  there,  who  priced  it  to  him  at  7  cents  a  pound.  French  only  offered 
(J,  and  no  trade  was  effected.  About  ten  days  afterwards  Waldridge  came 
to  apix»llant's  warehouse  in  Carlisle,  Ky. ,  in  company  with  Jackson,  and 
sold  both  crojjs  of  tobacco  to  it  at  6^;  cents  per  pound,  under  a  contract  that 
it  was  to  Xvs  paid  for  uxxm  delivery.  The  Jackson  crop  was  delivered  first* 
and  Waldridge  was  present  and  took  the  weights.  The  check  for  this  crop 
was  made  ])ayable  to  Jackson,  who  c^ished  it,  and  paid  over  to  W^aldridge 
plaintiff's  part  of  the  money.  Waldridge  subsequently  paid  over  the  money 
to  the  plaintiff.  About  eight  days  after  the  delivery  of  the  Jackson  <m>p 
Waldridge  delivered  his  crop,  attended  to  the  weighing,  and  took  a  check 
therefor  payable  to  himself,  which  he  collected.    The  plaintiff  was  not  pres- 
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ent  at  either  of  these  transactions,  and  had  no  oonimunication  with  the  de- 
fendant with  reference  to  the  tobacco  at  any  time.  Waldrldge,  before  h& 
cashed  the  check,  went  to  seek  the  plaintiff,  and  had  a  conversation  with 
her  on  the  next  morning  with  reference  thereto.  Upon  the  trial  plaintiff 
admitted  upon  cross-examination  that  Wald ridge  had  conferred  with  her 
about  the  sale  of  the  tobacco  to  the  defendant  and  the  price  offered  therefor, 
and  that  she  had  authorized  its  sale  and  delivery  to  the  defendant,  but  that 
she  had  given  no  direction  as  to  how  she  desired  the  tobacco  paid  for. 

There  is  no  better  settled  rule  of  law  than  that  where  the  owner  of  x)er- 
sonal  property  x)emiits  another  person  to  take  possession  of  it  and  appear  to 
be  the  owner  thereof,  and  dispose  of  it,  he  will  be  estopped  to  deny  such 
ownership  against  persons  who  rely  upon  the  apparent  or  implied  right  of 
the  party  in  possession.  This  question  was  carefully  considered  in  Davis  v. 
Tingle,  47  Ky. ,  537.  In  the  opinion  in  that  case  this  court  said:  *'The 
principle  is  well  settled  that  if  the  real  owner  of  property  knowingly  perm ita 
It  to  be  purchased  by  a  third  party  without  notice  of  his  claim  from  the  ap- 
parent owner  who  is  in  possession,  he  will  not  be  permitted  afterwards  to 
assert  his  title  as  against  an  innocent  purchaser." 

We  think  the  trial  court  erred  in  striking  from  the  answer  the  defense  of 
apparent  authority  in  Waldridge  to  collect  the  money,  and  also  that  of  sub- 
sequent ratification.  And  the  jury  should  have  been  instructed  that  if  it 
-was  within  the  apparent  scope  of  Waldridge's  authority  to  collect  the  sale 
money  for  plaintiff's  part  of  the  tobacco,  or  that  she  subsequently  ratified 
such  collection  by  him,  that  they  should  find  for  the  defendant.  It  was 
competent  not  only  to  prove  the  facts  in  connection  with  this  particular 
transaction,  but  also  to  show  the  course  of  dealing  between  the  appellee  and 
Waldridge,  which  tended  to  establish  a  general  agency  on  his  p*irt  to  repre- 
sent her  in  similar  transactions.  The  court  also  erred  in  permitting  appel- 
lee to  prove  by  Marvin  Wilson  alleged  instruction  to  Waldridge  with  refer- 
ence to  the  tobacco,  which  were  not  communicated  to  the  defendant. 

For  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


DOWNER,  &c.  V.  PORTER,  &c. 
(Filed  Octobers,  1908.) 

1.  Preference  of  creditors — Recovery  of  property  by  assignee — An  assign- 
inent  for  the  benefit  of  creditors  conveys  to  the  assignee  property  previously 
conveyed  away  by  the  assignor  in  consideration  of  a  pre-existing  debt,  and 
the  assignee  may  maintain  an  action  to  have  such  property  brought  into  the 
trust  fund  where  no  proceeding  has  been  instituted  attacking  the  prefer- 
ential conveyance  as  an  act  of  bankruptcy  under  the  provisions  of  the  na- 
tional bankruptcy  act,  making  the  act  of  an  insolvent  debtor  in  preferring 
one  creditor  to  others  an  act  of  bankruptcy.  .   . 

2.  Same— National  bankruptcy  act— The  national  bankruptcy  act  does  not 
supersede  the  State  statute  with  reference  to  the  recovery,  for  the  benefit  of 
creditors,  of  property  preferentially  conveyed  by  an  insolvent  debtor,  so  aa 
to  defeat  the  right  of  the  assignee  to  maintain  an  action  for  such  purpose, 
where  no  bankruptcy  proceedings  have  been  instituted. 

8.  Change  of  possession—Preferential    conveyance— The  delivery  of  th& 


572  DOWNEE,  &0.  V.  POETBE,  &0. 

property  within  the  meaning  of  the  statute  defining  the  tiroe  within  which 
an  action  to  recover  it  must  be  brought  means  a  visible  change  of  posses- 
sion, and  the  mere  fact  that  the  tenant  of  the  property  paid  rent  to  the  ven- 
dee, the  deed  not  being  recorded,  is  not  suflBcient  to  set  the  statute  in  motion. 
4.  Attorney  and  client— Confidential  relation— The  attorneys  for  the 
assignee  for  the  benefit  of  creditors  are  not  required  to  disclose  to  their 
-client  knowledge  of  a  preferential  conveyance  obtained  by  them  from  the 
assignor  when  they  were  acting  as-  his  attorney  previous  to  employment  by 
the  assignee,  and  the  assignee  is  not  charged  with  their  knowledge  as  to  the 
-existence  of  the  conveyance. 

W.  B.  Gaines  for  appellants. 

Sims  &  Q rider  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

L.  R.  Porter,  who  was  at  the  time  in.solvent,  conveyed  on  February  10, 
1901,  to  appellant  Downer  a  house  and  lot  in  consideration  of  a  pre-existing 
debt.  On  March  4,  1901,  Porter  assigned  to  appellee  for  the  benefit  of  his 
oredltors,  and  he  subsequently  brought  this  suit  on  Oct-ober  23,  1901,  to  have 
the  property -brought  into  the  trust  fund  for  the  equal  payment  of  all  the 
creditors  of  Porter  under  section  84,  Kentucky  Statutes:  "If  the  assignor 
before  making  the  deed,  shall  have  made  a  preferential  or  fraudulent  trans- 
fer, conveyance  or  gift  of  any  of  his  property,  or  a  fraudulent  purchase  of 
any  property  in  the  name  of  another,  the  property  so  fraudulently  tftins- 
ferred,  conveyed  or  purchased  shall  vest  in  the  assignee,  and  it  shall  be  his 
duty  to  institute  such  proceedings  as  may  be  necessary  to  recover  the  prop- 
erty so  conveyed  or  disposed  of,  and  to  this  end  he  shall  have  the  remedies 
which  the  creditors  of  any  of  them  might  exercise.  If  the  assignee  upon 
demand  shall  refuse  to  institute  such  proceedings,  any  creditor  may  do  so, 
and  property  so  recovered  shall  become  a  part  of  the  estate,  and  be  distrib- 
uted as  other  assets. ' ' 

Section  1910,  Kentucky  Statutes,  commonly  known  as  the  act  of  1856 
further  provides  that  every  sirle  made  by  a  debtor  in  contemplation  of  insol- 
vency and  with  the  design  to  prefer  one  or  more  creditors  to  others  shall 
operate  as  an  assignment  of  all  of  the  property  of  the  debtor  and  shall  inuie 
to  the  benefit  of  all  his  creditors.  By  section  1911  such  transfers  are  subject 
to  the  control  of  courts  of  equity  upon  the  petition  of  any  person  interested, 
filed  within  six  months  after  the  transfer  is  lodged  for  record  or  the  delivery 
of  the  propjpty.  When  the  transaction  in  question  took  place  the  United 
States  bankruptcy  act  was  in  effect.  By  that  statute  it  is  made  an  act  of 
bankruptcy  that  the  debtor  has  made  an  assignment  for  the  benefit  of  his 
creditors,  or  has  preferred  one  creditor  to  others.  It  is  insisted  for  appellant 
that  the  United  States'  bankruptcy  statute  being  In  effect  when  the  transac- 
tion took  place  and  making  it  an  act  of  bankruptcy,  the  State  statute  was 
superseded  by  the  act  of  congress,  and  no  action  can  now  be  maintained 
under  the  State  statute.  In  support  of  this  position  we  are  referred  to  a 
number  of  decisions  in  other  States  to  the  effect  that  all  State  insolvency 
laws  are  suspended  when  the  paramount  jurisdiction  of  congress  has  once 
been  exercised.  (5  Cyc. ,  240. )  But  ou^  act  of  1856  is  not  an  insolvency  law 
'^vithin  the  meaning  of  this  rule.     The  precise  question  was  presented  in 
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Eversole  v.  Adams,  78  Ky. ,  88,  where  the  court,  speaking  of  the  act  of  1856, 
said :  ''This  act  is  not  a  bankrupt  law  nor  an  insolvent  act.  It  has  none  of 
the  characteristics  of  either,  except  that  it  provides  for  the  appropriation  of 
the  property  of  the  debtor  to  the  payment  pro  tanto  of  all  his  creditors.  An 
assignment  or  transfer  made  in  contemplation  of  insolvency  and  to  prefer 
creditors  is  an  act  of  bankruptcy  under  the  act  of  congress;  but  this  fact 
does  not  deprive  creditors  of  the  right  to  apply  to  the  State  courts  for  relief 
in  case  they  choose  to  do  so.  Notwithstanding  the  Federal  Bankrupt  Act, 
the  State  courts  have  full  and  complete  power  to  relieve  against  all  frauds, 
actual  or  constructive,  except  in  cases  in  which  a  court  of  bankruptcy  has. 
first  taken  jurisdiction,  or  where  the  relief  asked  in  the  State  courts  is  sub- 
versive of  the  rights  of  parties  to  a  pending  proceeding  in  bankruptcy  sub-- 
sequently  instituted." 

This  was  reiterated  in  Linthicura  v.  Fenley,  74  Ky.,  181.  In  Simonson  v. 
Sinsheiner,  95  Fed.  Rep.,  948,  it  was  held  by  the  United  States  Circuit  Court 
of  Appeals  that  an  assignment  for  the  1%-nefit  of  creditors  is  valid  under  the 
present  bankruptcy  statute  if  not  impeached  by  a  petition  in  bankruptcy 
filed  within  four  months  after  its  execution,  and  in  that  case  the  validity  of 
the  proceedings  of  the  State  court  under  the  deed  of  assignment  which  had 
not  been  impeached  by  a  pt»tition  in  bankruptcy  was  recognized.  This  was. 
the  rule  under  the  former  Ijankrupt  act,  and  there  is  nothing  in  the  new 
act  to  show  that  congress  intt^nded  to  change  it.  (Mayer  v.  JHellman,  91  U. 
S,,  496.)  The  provision  of  the  present  statute,  that  "proceeding  coiimienced 
under  State  insolvency  laws  before  the  ptissage  of  this  act  shall  not  be  affected 
by  it,"  has  no  application  for  the  reason  that  it  was  only  int«ndeii  to  take 
such  pcmding  proceedings  out  of  the  operation  of  that  act.  and,  besides,  the 
act  of  185H,  as  shown,  is  not  a  State  insolvency  law.  Any  frauduli  nt  con- 
veyance of  property  is  an  act  of  bankruptcy  under  the  Federal  statute,  no 
less  than  the  making  of  a  deed  of  assignment  for  the  lieneflt  of  creditors,  or 
the  prt»ferring  of  one  creditor  to  others.  And  if  the  act  of  congress  making 
these  things  acts  of  bankmptcy  supersedes  the  State  laws  giving  remedies 
therefor,  then  it  would  follow  that  since  the  passage  of  the  bankruptcy  act  a 
creditor  can  not  tako  out  an  execution  in  the  State  courts  on  a  judgment 
and  subject  property  thus  fraudulently  conveyed  or  subject  it  in  an  attach- 
ment proceeding  or  upon  a  return  of  no  property,  although  no  petition  in 
bankruptcy  had  been  filed  in  the  Federal  court  impeaching  the  transaction  a 
as  acts  of  liankruptcy.  This  was  not  the  meaning  of  the  act  of  congress, 
and  the  matters  complained  of  having  never  been  impeached  as  acts  of 
bankruptcy,  the  State  courts  have  jurisdiction  to  take  charge  of  the  pi*operty 
and  distribute  the  proceeds  ratably  among  all  the  creditors.  It  is  fairly 
settled  by  the  authorities  that  the  St^tte  courts  may  do  this  in  the  case  of  a 
voluntary  assignment  for  the  benefit  of  creditors  which  has  not  been  attacked 
as  an  act  of  bankruptcy.  The  statute  quoted  above  vests  in  the  assignee  not 
only  the  property  conveyed  to  him  by  the  assignor,  but  also  all  the  property 
conveyed  away  by  the  assignor  by  a  preferential  or  fraudulent  transfer.  The 
circuit  court  in  adjudging  the  property  in  contest  to  the  assignee  only  carried 
out  the  statute.  If  the  State  courts  may  enforce  voluntary  assignments  for 
the  benefit  of  creditors,  they  may  certainly  enforce  a  statute  like  this,  merely 
regulating  what  property  shall  vest  in  the  assignee  under  the  deed  of  assign- 
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ment.  (Louisville  Trust  Co.  y.  Comingor,  184  U.  S.,  IS;  Boese  v.  King,  108 
U.  6.,  879;  In  re  Scholtz,  106  Fed.,  884;  In  re  Worcester  County,  102  Fed., 
WS;  In  re  Romanow,  92  Fed.,  510;  Patty -Joiner,  &c.,  Co.  v.  Cuiumins,  98 
Texas,  698;  Armour  Packing  Co.  v.  Brown.  70  Minn.,  466;  Bindery.  Mc- 
Donald, 106  Wis.,  832.) 

At  the  time  the  conveyance  was  made  the  house  was  rented  out  and  the 
tenant  attorned  to  appellant  and  thereafter  paid  her  the  rent;  but  there  was 
no  visible  change  of  possession,  and  the  deed  was  not  recorded.  The  deliv- 
-ery  of  the  property  within  the  meaning  of  the  statute  defining  the  time 
within  which  the  action  must  be  brought  means  a  visible  change  of  posses- 
sion,  and  the  mere  fact  that  the  tenant; i>aid  rent  to  the  vendee  is  not  suffi- 
cient to  set  the  statute  in  motion- 
Sims  &  Grider  were  Porter's  attorneys,  and  advised  him  not  to  make  the 
conveyance.  He,  however,  made  it,  contrary  to  their  advice.  After  the 
assignment  was  made,  they  were  employed  by  the  assignee,  but  did  not  in- 
form him  of  the  deed  to  appellant,  as  they  had  acquired  knowledge  of  this 
•deed  from  Porter  while  he  was  their  client.  It  is  urged  that  the  assignee 
must  be  charged  with  the  knowledge  of  his  attorneys  as  tu  the  existence  of 
the  deed.  This  would  be  true  if  Sims  &  Grider  had  learned  of  the  deed  as 
his  attorneys,  but  he  is  not  chargeable  with  knowledge  thereof  which  they 
•acquircHl  as  the  attorneys  of  Porter,  and  before  their  employment  by  him. 
An  attorney  is  not  required  to  disclose  to  one  client  the  secrets  of  another 
entrusted  to  him  professionally  by  the  other  client  in  the  transaction  of  his 
business.  Were  the  rule  otherwise,  a  man  could  not  safely  advise  with  his 
attorneys  because  he  could  not  foresee  by  whom  they  might  be  thereafter 
employed,  or  what  use  might  bo  made  of  the  facts  communicated  to  them. 

On  the  questions  of  fact  involved  we  can  not,  under  the  evidence,  disturb 
the  chancellor's  conclusion. 
Judgment  affirmed. 


CHESAPEAKE  &  OHIO  KY.  CO.  v.  JORDAN. 
(Filed  October  8,  1903— Not  to  be  reported. ) 

1.  Railroad— Riding  in  baggage  car— Negligence— W^h lie  the  baggage  car 
of  a  train  is  es.sentially  a  place  of  greater  danger  than  the  passenger  coach, 
where  a  passenger  was  under  the  necessity  of  going  into  the  baggage  car  by 
reason  of  the  inability  to  get  an  invalid  chair,  in  which  a  person  in  bis 
charge  was  being  carried,  into  the  passenger  coach,  his  act  in  doing  so,  with 
at  least  the  consent  of  the  conductor,  was  not  of  itself  negligence,  nor  did  it 
relieve  the  railroad  company  of  any  responsibility  to  care  for  his  .safety. 

2.  Mixed  train— A  mixed  train  is  more  dangerous  than  a  regular  passenger 
train,  and  when  one  takes  passage  upon  such  a  train  he  assumes  the  addi- 
tional risk. 

3.  Questions  for  jury— The  question  whether  or  not  the  jar  or  jerk  by 
which  a  i)assenger  was  thrown  down  and  injured  was  an  unusual  or  un- 
necessary one  in  the  operation  of  such  a  train  as  that  upon  which  he  was 
riding  was  one  peculiarly  within  the  province  of  the  jury. 

W.  H.  Wads  worth  for  appellant. 

H.  C.  Sullivan,  A.  O.  Carter  and  John  W.  Woods  for  appellee. 
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Appeal  from  Lawrence  Olrcuit  Court. 

Opinion  of  the  conrt  by  Judge  Barker. 

,  On  the  ^8d  day  of  May,  1900,  the  appellee,  Marion  F.  Jordan,  was  assisting 
J^aines  Skeens,  a  constable,  in  conducting  a  female  lunatic  to  the  asylum  in 
Xezlngton,  Ky.  The  party  consisted  of  James  Skeens,  Marion  F.  Jordan, 
Alice  Dalton  and  the  lunatic.  They  took  passage  at  Fuller^s  Station  on  one 
of  appellee's  trains,  which  consisted  of  a  large  number  of  freight  cars  and 
two  passenger  coaches,  such  as  is  comiuonly  known  as  a  mixed  train.  The 
lunatic  was  carried,  sitting  in  a  large  invalid  chair. 

Appellee's  party  took  passage  in  the  baggage  car,  which,  on  this  particular 
train,  was  the  forward  half  of  one  of  the  passenger  coaches,  the  baggage  de- 
partment being  divided  from  the  i)as6enger  by  a  partition.  As  to  why  the 
party  went  into  the  baggage  end  of  the  car,  instead  of  the  passenger  part, 
the  evidence  is  somewhat  conflicting  With  respect  to  the  words  spoken,  but 
-we  do  not  believe  that  the  variance  is  material. 

The  evidence  for  appellee  tends  to  establish  that  his  party  were  either  or- 
dered, or  directed,  to  go  in  the  baggage  car  by  the  conductor.  On  the  other 
hand,  appellant^ s  testimony  tends  to  establish  the  fact  that  the  conductor 
only  required  appellee  and  his  party  to  go  into  the  baggage  car,  because  they 
insisted  on  carrying  the  lunatic  in  the  invalid  chair,  which  was  too  large  to 
«nter  the  door  of  the  passenger  part  of  the  car.  Certain  it  is,  however,  that 
the  conductor  permitted  the  party  to  go  into  the  baggage  car,  and  assisted 
them  in  so  doing;  that  he  treated  them  as  passengers  while  in  the  baggage 
oar,  collecting  their  fares;  and  it  is  not  contended  that  he  in  anywise  refused 
them  peruiission  to  take  passage  in  the  baggage  car,  or  even  advised  them 
not  to  do  so. 

After  the  party  were  in  the  baggage  car,  the  lunatic  sitting  in  the  chair, 
her  sister  sitting  on  the  arm  thereof,  appellee  and  Skeens,  for  want  of  a 
better  seat,  sat  together  on  a  tool  box,  which  they  found  in  the  car.  While 
thus  riding,  by  a  sudden  lurch  and  jerk  of  the  train,  appellee  was  thrown 
from  the  box  upon  the  lloor  and  against  the  side  of  the  car,  and  Skeens  was 
thrown  on  top  of  him,  Htrikiog  him,  as  he  claims,  with  his  elbow  or  knee 
in  his  side  and  abdomen,  thereby  greatly  injuring  him,  and  causing  a  rup- 
ture or  hernia;  whereupon,  to  recover  damages,  this  action  was  instituted 
by  appellee,  setting  forth  in  his  petition  substantially  the  facts  as  herein 
stated,  and  claiming  that  his  injuries  were  caused  by  the  negligence  of  ap- 
pellant, its  agents  and  servants  in  operating  its  train. 

The  answer  places  in  issue  the  material  allegations  of  the  petition,  and 
pleads  contributory  negligence  of  appbllee.  The  contributory  negligence  be- 
ing denied,  the  issues  were  completed.  A  trial  of  the  case  by  jury  resulted 
in  favor  of  appellee,  who  was  awarded  a  verdict  in  the  sum  of  |8(X).  Appel- 
lant's motion  for  a  new  trial  having  been  overruled,  it  is  here  on  appeal. 

The  instructions  given  by  the  court  are  as  follows  : 

*'No.  1.  The  court  instructs  the  jury  that  the  defendant  did  not  assume 
the  absolute  safety  of  the  plaintiflf  while  a  passenger  on  its  train ;  but  it  was 
the  duty  of  the  defendant's  agents  in  charge  of  its  train  upon  which  plain- 
tiff was  a  passenger,  to  exercise  the  highest  degree  of  care  and  diligence  con- 
sistent with  the  mode  of  transportation  adopted  to  protect  him  from  injury. 

**No.  2.  If  the  jury  believe  from  the  evidence  that  the  agents  of  defendant 
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in  charge  of  the  train  upon  which  plaintiff  was  a  i)assenger,  so  negligently 
operated  said  train  as  that  plaintiff  was  by  a  sudden  or  violent  jerk,  not 
necessary  or  usual  in  the  operation  of  said  train,  thrown  upon  the  floor,  and 
James  Skeens  was  thrown  upon  plaintiff,  striking  him  with  his  elbow  or 
knee  in  the  side  or  bowels,  thereby  cnusing  plaintiff  to  have  rupture  or 
hernia,  they  will  find  for  plaintiff  such  reasonable  sum  in  damages  as  they 
may  believe  from  the  evidence  will  compenstite  him  for  the  physical  and 
mental  pain,  if  any,  suffered  by  him  by  reason  of  said  injury,  and  for  any 
permanent  ciu:inution  of  power,  if  any,  to  earn  money  by  reason  of  such 
injury,  not  exceecing  $1,999. 

••No.  8.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff 
tD  exercise  reafonable  care  to  protect  himself  while  a  passenger  on  defend- 
ant's train,  and  although  the  jury  may  believe  from  the  evidence  that  the 
defendant  was  negligent  as  in  instruction  No.  1,  yet  if  they  shall  further 
believe  from  the  evidence  that  the  plaintiff  was  himself  negligent,  and  that 
the  injury,  if  any,  to  him  would  not  have  occurred  but  for  such  negligence 
on  his  part,  the  law  is  for  the  defendant,  and  the  jury  will  so  find. 

'•No.  4.  The  riding  upon  mixed  trains,  composed  of  freight  and  passenger 
cars,  is  unavoidably  accompanied  with  more  diHcomfort  and  danger  than 
upon  the  trains  devoted  exclusively  to  passengers;  and  the  passenger  who- 
accepts  carriage  upon  such  a  train  must  be  deemed  thereby  to  have  assumed 
the  risk  of  such  additional  discomfort  and  danger  due  to  the  nature  of  the 
train.  Now  if  you  believe,  from  the  evidence,  that  the  train  upon  which 
the  plaintiff,  Jordan,  was  riding  was  such  a  train,  and  while  he  was  a  pas- 
senger thereon  ^the  car  in  which  he  was  riding  v,as  forced  against  the  one 
in  front  so  as  to  cause  the  injury  complained  of,  yet  if  the  train  and  cars 
were  properly  equipped  and  were  carefully  handled,  and  there  was  no  more 
jarring  or  jolting  than  is  usually  unavoidable  in  the  handling  of  such  trains, 
then  the  jury  will  find  for  the  defendant. 

"No.  5.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  or  Skeens  insisted  upon  taking  the  invalid  and  chair  into 
the  baggage  car,  and  attended  upon  the  patient  there,  and  at  the  time  there 
were  other  .seats  and  accommodation  upon  the  train  for  the  safely  carrying 
the  patient  and  her  attendants,  and  that  plaintiff  would  not  have  been  in- 
jured except  for  his  so  riding  in  the  baggage  car,  they  will  find  for  the  de- 
fendant." 

There  is  no  rule  of  the  appellant  company,  either  pleaded  or  shown  in  tho 
evidence,  forbidding  passengers  riding  in  the  baggage  car;  if  there  had  been 
it  might  be  contended  with  great  force,  and  upon  high  authority,  that  ap- 
pellee was  guilty  of  negligence  by  the  mere  fact  that  he  took  passage  in  the 
baggage  car. 

The  liaggage  car  of  a  train  is  essentially  a  place  of  greater  danger  than  the 
pii.ssenger  coaches;  it  is  nearer  the  engine,  and  in  event  of  a  collision,  or 
other  accident,  it  is  more  apt  to  be  derailed  or  mashecl  than  are  the  passen- 
ger coaciies.  There  is  alst")  greater  danger,  from  the  fact  that  there  tire  no 
fixed  seate  upon  which  passengers  can  sit,  and  this,  of  itself,  in  case  of  acci- 
dent, or  jar  of  the  train,  is  more  likely  to  cause  injui7  than  if  the  passenger 
was  seated  in  the  passenger  coach,  especially  prepared  for  him.  But  where 
passengers  situated  as  were  appellee's  party,  were  under  the  necessi^  of 


0.-  ft  0.  BY.  00.  V.  JORDAN.  577 

going  into  the  baggage  car,  with  the  permission,  at  least,  of  the  conductor, 
we  can  not  say  that  their  act  in  so  doing  was,  of  itself,  negligence,  or  re- 
lieved the  appellant  of  any  responsibility  to  care  for  their  safety. 

A  mixed  train  is  undoubtedly  more  dangerous  than  the  regular  passengejf 
train,  and  when  one  takes  passage  upon  such  a  train  he  assumes  the  addi- 
tional risk.    Wood,  in  his  work  on  Railroads,  Minor's  Ed.,  volume  3,  1387, 
says:    **A  person  who  rides  upon  a  freight  train,  or  a  gravel  train,  even, 
and  pays  his  fare  to  the  person  in  charge  of  the  train,  although  the  orders 
of  the  company  to  the  persons  in  charge  of  the  train  are  to  take  no  passen- 
gers, is  nevertheless  entitled  to  recover  for  an  injury  received  through  negl  - 
gence  of  the  company,  to  which  he  has  not  contributed.    Where  a  company 
is  accustomed  to  carrying  passengers  on  freight  trains,  it  is  bound  to  exer- 
cise the  greatest  possible  care  and  diligence  of  which  the  management  of 
such  trains  is  admissible.    It  seems  that  in  regard  to  the  coach  in  which  the 
passengers  are  to  ride  the  duty  is  the  same,  whether  it  is  a  part  of  a  passen- 
ger or  a  freight  train.    The  same  is,  of  course,  ti-ue  as  regards  the  condition 
of  its  roadbed  and  bridges.    But  as  to  other  appliances,  the  duty  of  the  com- 
pany is  modified  by  the  necessary  dilference  between  passenger  and  freight 
trains,  and  it  is  bound  to  use  only  such  care  in  this  regard  as  the  nature  of 
the   train  will  permit.    ♦    *    *    A  passenger,  in  riding  on  a  mixed  train, 
must  assume  all  the  risks  which  are  necessarily  incident  to  such  travel,  and 
can  not  insist  on  the  same  care  and  attention  which  he  might  demand  on 
the  regular  train.    If  a  railway  company,  said  Appleton,  J.,  'admits  passen- 
gers into  a  caboose  car,  attached  to  a  freight  train,  to  be  transported  as  pas- 
sengers, and  takes  the  customary  fare  for  the  same,  it   incurs  the  same 
liability  for  the  safety  of  the  passengers  as  though  they  were  in  the  regular 
passenger  coach  at  the  time  of  the  occurrence  of  the  injury. '      ♦    *    *    Un- 
doubtedly a  passenger  taking  a  freight  train   takes  it  with  the  increased 
risks  and  diminution  of  comfort  incident  thereto;  and  if  it  is  managed  with 
the  care  requisite,  it  is  all  those  who  embark  in  it  have  a  right  to  demand." 
Elliott,  in  his  work  on  Railroads,  volume  4,  section  1029,  thus  states  the 
rule:  '*In  a  general  sense,  it  may  be  said  that  where  a  railroad  carries  pas- 
sengers on  freight  or  mixed  trains,  it  mus^  exercise  the  same  high  de«ree  of 
eare  for  the  safety  of  its  passengers  as  in  other  cases.     But  we  do  not  mean 
that   its  duty,  and  the  precaution  it  must  talje,  are  usually  the  same  with 
respect  to  the  operation  of  such  trains  as  with  respect  to  regular  passenger 
trains.     As  to  its  roadbed,  bridges  and  the  like,  it  would  seem  that  the  duty 
is  absolutely  the  same,  but  it  is  obvious  that  the  risk  is  greater  in  riding 
upon  fioight  trains;  that  the  stmie  appliances  ciin  not  be  used,  and  the  Fame 
speed  and  comparative  freedom  from  sudden  jerks  and  the  like  can  not  be 
attained.    The  duty  of  the  company  is,  therefore,  modified  by  the  neces.sary 
dtflei«noe  between  freight  and  passenger  trains,  and  the  manner  in  which 
they  must  be  operated;  and  while  the  general  rule,  that  the  highest  prac- 
ticable degree  of  care  must  be  exercised,  holds  good,  the  nature  of  the  train, 
and  the  necessary  difference  In  its  mode  of  operation,  must  be  considered, 
and  the  company  is  bound  to  exercise  only  the  highest  degree  of  care  that  is 
usually  and  practicably  exercised    and  consistent  with   the  operation  of 
trains  of  that  nature.    Thus,  it  is  not  bound  to  equip  every  car  with  an  air- 
brake, nor  to  run  a  bell  rope  through  the  cars  to  the  engine.    Nor  is  the 
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company  necessarily  negligent  because  in  starting,  or  in  taking  up  and  let- 
ting out  slacks,  there  is  more  or  less  of  a  jerk  or  sudden  motion  of  the  cars, 
^or  is  it  obligated  to  have  a  brakeman  on  every  car.  So  a  passenger,  riding 
•on  a  freight  or  mixed  train,  must  be  deemed  to  assume  all  the  inconvenience 
and  lisk  usually  and  reasonably  Incident  to  transportation  or  travel  npon 
such  trains,  and  is  not  entitled  to  insist  upon  having  the  same  care  and 
attention  that  he  might  justly  demand  upon  a  regular  passenger  train." 

Appellee's  evidence  conduces  to  shove  that  his  party  went  into  the  baggage 
car  upon  the  order,  or  direction,  of  the  conductor;  all  of  the  evidence  estab- 
lishes the  fact  that  they  were  there,  nt  least,  by  his  permission  and  consent; 
and  that  after  they  were  seated,  and  the  train  started,  that  he  was  thrown 
down  and  injured,  by  a  jerk  or  jar  of  the  train,  of  more  than  usual  sudden- 
ness and  violence. 

The  quiestion  as  to  whether  or  not  the  jar  or  jerk,  by  which  appellee  was 
thrown  down,  was  unusual  or  unnecessary  in  the  operation  of  such  a  train 
as  that  upon  which  he  took  passage,  was  one  peculiarly  within  the  province 
of  the  jury,  and  we  ain  not  say  that  their  finding  on  this  subject  was  fla- 
grantly contrary  to  the  evidence. 

The  instructions  of  the  court  fairly  presented  to  the  jury  the  principles  of 
law  applicable  to  the  issues  involved  in  this  case;  indeed  it  is  said  of  No.  5, 
by  appellant's  counsel,  that  it  amounted  to  a  peremptory  instruction  to  find 
for  the  defendant.  This  being  true,  it  is  difficult  to  see  of  what  appellant 
has  to  complain  on  this  subject.  As  we  believe  the  court  correctly  ex- 
pounded the  whole  law  applicable  to  the  case  in  the  instructions  given,  it 
is  not  necessary  to  note,  or  discuss,  those  which  \Vere  offered  by  appellant, 
and  refused  by  the  court.  The  verdict  was  not  excessive,  and,  as  said  before, 
not  flagrantly  against  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 


GEORGETOWN  AND  LEXINGTON  TRACTION  CO.  v.  MULHOLLAND. 

(Filed  October  J^,  1903— Not  to  be  reported.  ) 

1.  Highways— Right  of  way  over— Grading— Damage  to  abutting  propertj 
owner— In  an  action  by  the  owner  of  lands  fronting  on  both  sides  of  a  pub- 
lic highway  against  an  electric  road  company,  which  had  acquired  a  right 
of  way  over  the  highway,  to  recover  damages  for  injury  to  his  fencing  and 
private  crossings,  resulting  from  the  grading  in  the  construction  of  the  rail- 
way, the  answer  of  defendant  alleging  that  the  fences  of  the  plaintiflF  were 
built  upon  the  highway  under  a  written  agreement  with  the  owners  of  the 
highway  to  remove  them  whenever  requested  to  do  so,  or  the  public  interesl 
or  its  travel  made  it  necessary  for  him  to  do  so;  that  the  right  of  the  railway 
company  to  construct  its  line  along  the  highway  was  Inoonsistent  with  the 
further  maintenance  of  the  fences  thereon ;  that  the  company  had,  previous 
to  the  grading  of  its  right  of  way,  offered  to  move  the  fences  back  to  his 
true  line  without  cost  to  hiui,  or  to  pay  jiim  the  cost  which  he  might  incur 
in  doing  so,  which  proposition  was  refused,  presented  a  good  defense,  and 
the  court  erred  in  sustaining  a  demurrer  thereto. 

2.  Same— A  grant  liy  the  fiscal  court  of  a  county  of  a  right  of  way  to  con- 
Btruct  an  electric  railway  over  a  public  highway,  which  It  had  acquired  from 
the  private  owners,  carried  with  it  the  right  on  the  part  of  the  railway  com- 
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Ikftny  tor  remove  all  obstructions  therein  inoonsistent  with  its  free  use  for  the 
purposes  of  the  grant,  and  to  grade  it  in  such  a  manner  as  to  make  the  ease- 
ment available;  and  it  was  the  duty  of  the  owner  of  abutting  property  to 
remove  fences  which  he  had  built  on  the  highway  when  requested  to  do  so 
t>7  the  railway  company. 

3.  MHAsure  of idamages— Obstructed  crossings— In  an  action  to  recover 
damages  for  obstruction^to  private  crossings,  which  an  owner  of  property  on 
both  sides  of  a  public  highway  had  constructed  for  the  purpose  of  connect- 
ing his  lands,  by  reason  of  the  grading  of  a  roadbed  for  an  electric  railway, 
the  measure  of  recovery.Uf  any,  is  such  a  sum  as  will  compensate  for  the 
inconvenience  or  loss  sustained. between  the  time  the  crossings  were  injured 
and  the  time  they  were  restored,  if  in.  fact  they  have  been  restored. 

4.  Damage  to  fences — If  the  fences  were  on  tlie  highway  the  owner  is  not 
•entitled  to  recover  any  damage  to  them,  by  the  acts  of  the  railway  company, 
whioh  would  not  have  accrued  to  him  had  they  been  upon  his  own  line,  pro- 
vided he  had  notice  that  that  part  of  the  highway  occupied  by  them  was 
needed  by  the  railway  company  for  the  enjoyment  of  its  grant. 

5.  Highway—Additional  servitude— An  electric  railway  constructed  along 
-a  public  highway  is  not  an  additional  servitude  upon  the  highway,  and  the 
owner  of  abutting  property  is  not  entitled  to  recover  anything  growing  out 
of  the  fact  that  the  line  is  being  constructed  and  operated  in  front  of  his 
property. 

Berry  &  Webster  and  Montgomery  &  Lee  for  appellant, 

J.  F.  Askew  and  R.  E.  Roberts  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  Georgetown  and  Lexington  Turnpike  Road  Co.  was  incorporated  by^ 
the  general  assembly  of  the  Commonwealth  of  Kentucky  in  the  year  1831, 
and  under  and  by  virtue  of  its  charter  it  condemned  and  purchased  a  right 
of  way,  fifty  feet  wide,  from  Georgetown  to  Lexington,  and  between  the 
time  of  its  incorporation  and  the  year  1834  it  built  on  its  right  of  way  a 
turnpike  road,  which  it  maintained  and  operated  until  the  year  1897,  when 
it  was  purchased  by  the  Scott  Fiscal  Court,  by  virtue  of  the  statute,  and 
made  a  free  turnpike. 

After  acquiring  all  of  the  rights  of  the  turnpike  road  company  the  Scott 
County  Fiscal  Court  granted  to  the  appellant,  the  Georgetown  and  Lexing- 
ton Traction  Co.,  the  right  to  build  upon  that  part  of  its  roadway  not 
macadamized  an  electric  road  from  Georgetown  to  Lexington.  In  pursu- 
•anoe  of  this  grant  appellant  took  possession,  and  graded  a  strip  of  land 
Along  the  west  side  of  the  road  acquired  by  Scott  county,  about  eight  feet 
wide,  and  was  building  thereon  its  electric  railway  at  the  time  this  litiga- 
tion arose. 

Appellee,  James  Mulholland,  owns  a  farm  of  several  hundred  acres,  which 
lies  on  both  si^es  of  the  turnpike  in  question,  having  a  frontage  of  ''about 
6,600  feet  on  the  east  side  and  2,840  feet  on  the  west  side.  His  land  is  fenced 
on  both  sides  of  the  road,  the  fencing  being  partly  stone  and  partly  plank. 
Before  the  electric  road  was  completed  the  appellee  instituted  this  action  in 
the  Scott  Circuit  Court,  setting  up  the  foregoing  facts,  and,  in  substance, 
stating  that  the  appellant  had  made  deep  cuts  along  the  west  side  of  the 
road,  and  high  fills  along  thR  east  side,  so  undermining  his  fencing  on  the 
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one  hand  as  to  Insure  its  speedy  fall,  and  so  piling  the  dirt  against  it  on  tb» 
other  as  to  make  it  useless  as  a  fence;  that  for  the  purpose  of  utilizing  both 
Bides  of  his  farm,  he  has,  and  had,  private  crossings  connecting  the  east' 
with  the  west  side  thereof;  that  by  reason  of  appellant's  roadbed  being  made 
so  much  higher  than  the  level  of  the  road  was  before  it  constructed  its  Une- 
his  crossings  were  made  useless,  whereby  he  was  damaged  in  the  sum  of 
11,000. 

The  appellant  filed  an  answer,  the  first  paragraph  of  which  contains  a  gen- 
eral denial  of  the  material  allegations  of  the  petition,  and  the  second  seta 
forth,  in  substance,  the  following  statement  of  facts:  That  the  Greorgetown 
and  Lexington  turnpike  owned  and  maintained  for  more  than  sixty-five- 
years  a  public  highway  of  the  width  of  fifty  feet,  between  Georgetown  and 
Lexington;  that  appellee  owned  on  both  sides  of  the  road,  and  that  his  fenc- 
ing impinged  upon  the  highway ;  that,  as  to  this,  he  was  a  mere  licensee* 
being  under  written  agreement  with  the  corporation  to  remove  his  fences 
whenever  requested  so  to  do,  or  the  public  interest,  or  its  travel,  made  it 
necessary  for  him  to  do  so;  that  the  Scott  County  Fiscal  Court  purchased 
the  turnpike,  and  succeeded  to  all  the  rights  and  privileges  which  the  turn- 
pike company  had  prior  to  the  purchase;  that  appellant  had  been  granted 
the  right  to  construct  and  maintain  an  electric  line  along  the  road  in  ques- 
tion, and  that  this  right  was  Inconsistent  with  the  further  maintenance  or 
appellee's  fences  thereon;  that  appellant  notified  appellee  that  his  fences 
were  obstructing  its  right  to  use  the  turnpike  under  its  grant,  and  offend 
to  move  the  same  back  uxran  his  true  line  without  cost  to  him,  which  offer  ' 
he  refused;  and  also  offered,  if  appellee  would  move  his  fences  off  of  the 
highway  back  to  his  own  line,  to  pay  to  him  all  of  his  costs  incurred  thereby, 
which  proposition  was  also  refused;  that  all  of  this  was  prior  to  the  time  of 
the  grading  of  appellant's  roadway,  or  the  erection  thereon  of  its  roadbed. 

A  general  demurrer  was  filed  to  the  second  paragraph  of  the  answer  and 
sustained  by  the  court,  whereupon  appellant  pre^iared  and  tendered  an 
amended  answer.  elat)oratlng  the  facts  contained  in  the  second  paragraph  of 
Its  p^nswer,  and  setting  them  forth  with  gi-eater  minutene&s  and  particu- 
larity. Its  motion  to  file  this  pleading  was  overruled,  to  all  of  which  it  ex- 
cepted. This  action  of  the  court  left  in  the  case  only  the  first  paragraph  of 
the  answer,  which  contains  a  denial  of  the  allegations  of  the  i)etition.  A 
trial  of  the  case  resulted  in  a  judgment  in  favor  of  appellee  for  the  sum  of 
$800.  Appellant's  motion  for  a  new  trial  having  been  overruled  it  is  here 
on  appeal. 

We  think  the  court  erred  in  sustaining  appellee's  demurrer  to  the  second 
paragraph  of  appellant's  answer,  and  also  in  refusing  to  allow  the  amended 
answer  to  be  filed,  which  was  offered,  after  the  demurrer  had  been  sus- 
tained. If  appellee's  fences  were  upon  the  highway  over  which  apiiellant 
Jiad  been  granted,  by  the  Scott  County  Fiscal  Court,  the  right  to  construct 
and  operate  its  electric  line,  then  it  was  his  duty  to  remove  them,  upon  the 
demand  of  appellant,  if  they  interferred  with  the  free  use  of  the  grant  in 
question.  The  grant  to  appellant  carried  with  it  the  right  to  grade  its  pro* 
posed  line  in  such  a  manner  as  to  make  the  easement  available.  This  lu- 
Tolved,  of  necessity,  the  right  to  remove  all  obstructions  in  the  public  high- 
way inconsistent  with  its  free  use  for  the  purposes  of  the  grant.    If  the- 
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Tences  of  appellee  obstructed  the  free  use  of  the  grant  to  appellant,  it  had 
the  right  to  remove  them.  In  the  case  of  Miller  v.  Detroit,  &c.,  Railway, 
94  Am.  St.  Bep.,  569,  it  is  said,  speaking  of  a  statement  of  facts  similar  to 
tb€  one  at  bar:  ** These  roads  are  not  an  additional  servitude,  as  we  have  re- 
l)eatedly  held.  When,  therefore,  their  construction  is  duly  authorized,  it 
logically  follows  that  the  company  has  the  right  to  remove  from  the  high- 
way any  obstruction  which  interferes  with  the  proper  construction  and 
■operation  of  the  road.  Such  power  is  necessarily  implied.  (Dodd  v.  Con- 
-solidated  Traction  Co.,  57  N.  J.  L.,  489,  31  A.  T.  L.,  980;  Southern  Bell  Tel. 
Co.  V.  Frances,  109  Ala.,  920,  55  Am.  St.  Rep.,  930,  19  South,  1. )  When  a 
man  dedicates  his  land  for  public  highway,  or  it  has  been  condemned  for 
that  purpose,  and  he  has  been  com i>en sated,  it  is  definitely  understood  by 
him  that  whatever  he  may  lawfully  do  within  the  boundary  of  that  hlgh- 
"way  is  done  with  the  right  of  the  lawful  authority  to  appropriate  the  entire 
width  of -the  highway  for  purposes  of  travel,  if  it  become  necessary.  Street 
railways,  in  city  and  country,  have  come  to  be  regarded  as  a  public  neces- 
sity, and  their  construction  upon  the  highways  universally  sanctioned.  If 
the  township  authorities  may  remove  any  obstruction  to  the  public  use, 
there  seems  to  be  no  sound  reason  why  they  may  not  authorize  street  rall- 
'way  companies,  telephone  companies,  and  the  like,  to  do  so,  when  such 
•companies  are  lawfully  entitled  to  the  use  of  the  street  It  is  conceded  that 
the  township  authorities  in  this  case  were  authorized  to  grant  the  franchise 
to  the  defendant,  and  to  determine  in  what  part  of  the  highway  its  roads 
should  be  constructed. '* 

The  language  of  the  court,  in  the  case  cited,  is  entirely  consonant  with 
reason.  If  the  allegations  of  the  answer,  and  the  amenc^eti  answer,  are  true, 
then  appellee  was  a  mere  licensee,  and  could  l)e  required  to  move  at  any 
time.  The  grant  to  appellant  being  inconsistent  with  appellee's  right  longer 
to  maintain  his  fences  on  the  highway,  it  was  his  duty  to  move  off  upon 
request  of  appellant. 

As  this  cause  must  be  reversed  for  the  errors  above  indicated,  and  will 
have  to  be  retried,  we  deem  it  proper  to  make  the  following  suggestions  as 
to  the  measure  of  damages  to  which  appellee  may  be  entitled:  As  to  his 
<$ro8Bings,  he  is  entitled  to  recover  such  sum  as  will  compensate  him  for  the 
inconvenience  or  loss  sustained  by  him  between  the  time  the  crossings  were 
Injured  by  appellant  and  the  time  it  restored  them";  if  it  has  done  so.  This 
suggestion  is  made  upon  the  idea  that  this  action  was  instituted  before  ap- 
pellant finished  its  road,  and  that,  when  finished,  the  crossings  were  restored 
to  their  former  usefulness.  If  appellee's  fences  are  upon  the  highway,  he  is 
not  entitled  to  recover  any  damage,  by  the  acts  of  appellant,  which  would 
not  have  accrued  to  him  had  they  been  upon  his  own  line,  provided  he  had 
prior  notice  that  appellant  needed  that  portion  of  the  highway  occupied  by 
them  for  the  enjoyment  of  its  grant.  If  the  cuts  on  the  west  side  would  not 
have  undermined  appellee's  fencing  on  that  side  had  it  1>een  back  on  his 
own  line,  then  he  is  not  entitled  to  damage  by  reason  of  the  cuts.  If  the 
fills  on  the  east  side  would  not  have  injured  his  fencing  had  it  been  back 
on  his  own  line,  then  he  is  likewise  not  entitled  to  damage  by  reason  of  the 
fills.  The  electric  roadway  in  question  was  not  an  additional  servitude 
42pon  the  highway,  and  appellee  was  not  entitled  to  anything  growing  out 
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of  the  fact  that  appellant  has'coDstructed,  and  is  operating,  a  line  along  the 
highway  in  front  of  ihis  fami.  (Ashland  and  Catlettsburg  Street  Railway 
Co.  V.  Faulkner,  21  Ky.  Law  Rep.,  151.) 

These  suggestions  obviate  the  necessity  of  discussing  the  other  errors  com- 
plained of  by  appellant.  Upon  the  retrial  of  the  case  the  pleadings  will  be- 
changed  to  comport  with  this  opinion,  and  evidence  will  be  admissible  upon 
the  issues  raised  thereby;  and  it  is  believed  that  this  will  meet  the  require- 
ments  of  the  case. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 


RAMSEY  V.  KEITH'S  ADMR,  &o. 
(Filed  October  8,  1903— Not  to  be  reported.) 

1.  Nonresident  infant  defendant— Corresponding  attorney's  report — Guar- 
dian ad  litem— Where  an  infant  nonresident  defendant  was  before  the  court 
by  constructive  service,  through  the  appointment  of  a  warning  order  attor- 
ney, it  was  proper  for  the  court  to  appoint  a  guardian  ad  litem  for  him ;  and 
the  report  of  the  guardian  ad  litem  that  he  had  carefully  examined  the  ca8& 
and  was  unable  to  make  an  alTirmative  defense  was  sufficient  to  uphold  t^& 
judgment  of  the  court  directing  the  sale  of  certain  real  estate  in  which  th& 
infant  was  interested  as  an  heir  at  law  of  the  deceas(»d  owner,  notwithstand- 
ing the  fnilure  of  the  report  of  the  corresponding  attorney  to  recite  that  he^ 
had  made  a  careful  examination  of  the  case  before  making  his  report. 

2.  Decedent's  estate— Claims  against— A  person,  other  than  the  keeper  of  a 
tavern  or  house  of  private  entertainment,  is  not  entitled  to  recover  against 
the  estate  of  a  decedent  compensation  for  the  board,  lodging  and  washing  of 
an  infant  son  of  such  decedent  in  the  absence  of  proof  of  a  contract  with  the 
decedent  providing  that  the  claimant  should  care  for  the  child,  as  alleged,, 
and  that  compensation  should  be  paid  therefor. 

3.  Witness— Competency  as  to  transactions  with  decedent— The  aflBdavlt  of 
the  claimant  is  not  competent  proof  to  show  a  contract  with  decedent  for 
boarding  her  son  and  that  compensation  should  be  paid  therefor. 

Z.  Qibbons  and  O.  B.  Ambrose  for  appellant. 

L.  J.  Moore  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Liliie  Keith  died  intestate,  domiciled  in  Fayette  county,  Kentucky.  Qeorge- 
C.  Morgan  was  appointed  and  qualified  as  administrator  of  her  e8tat<».  The 
decedent  was  a  widow  at  her  death,  having  been  twice  married.  She  left 
two  infant  sons,  Broadwell  N.  Keith  and  Layton  J.  Ramsey,  who  are  her 
only  children  and  heirs  at  law.  Her  estate  consisted  of  a  small  house  and 
lot  in  Lexington,  Ky.,  worth  about  $1,000.  She  left  no  personal  property 
whatever. 

At  her  death  the  decedent  seems  to  have  been  indebted  to  the  State  of  Ken- 
tucky and  to  the  city  of  Lexington  for  taxe^•,  and  to  several  x)er8on8  in  suma 
which,  together  with  her  funeral  expenses,  amounted,  in  the  aggregate,  to 
more  than  $800.  Her  administrator  instituted  this  action  for  the  purpose  of 
selling  her  real  property,  paying  her  debts  and  settling  the  estate.  Sereml 
of  her  creditors,  and  her  two  sons,  were  made  defendants  to  the  actioD.    Ap* 


BAM8EY  V.  Keith's  adm'b,  <io.  583 

pellant,  Layton  J.  Bainsey,  tbe  oldest  of  the  two  sons,  resided  in  Florida, 
and  was  proceeded  against  as  a  nonresident.  The  case  was  referred  to  the 
commissioner  of  the  court,  to  advertise  for  creditors,  and  to  report  on  in- 
debtedness. 

It  being  made  to  appear  to  the  court,  pending  the  litigation,  that  the  two 
sons  of  the  decedent  were  infants,  and  that  they  had  no  guardian  in  this 
State,  the  chancellor  appointed  for  them  a  guardian  ad  litem,  who  made  re- 
port that  he  had  carefully  examined  the  case,  and  was  unable  to  make  an 
affirmative  defense,  and  that  ha  joined  in  the  prayer  of  the  petition  for  the 
sale  of  the  real  property. 

Afterwards,  on  the  30th  day  of  June,  1902,  a  judgment  was  entered  con- 
firming the  report  of  the  commissioner  as  to  the  indebteilness  of  the  estate; 
ascertaining  that  the  decedent  left  no  personal  property  to  pay  the  claims 
proved  before  the  commissioner;  that  a  necessity  existed  for  the  sale  of  the 
real  property  to  pay  the  indebtedness;  ordering  the  commisioner  to  sell  the 
house  and  lot  left  by  the  decedent  at  public  outcry,  and  to  report  his  acts. 
From  this  judgment  the  defendant,  Layton  J.  Ramsey,  by  O.  B.  Ambrose, 
the  corresponding  attorney  appointed  for  him  at  the  time  the  warning  order 
was  made,  has  appealed  to  this  court. 

Two  grounds  are  urged  in  support  of  a  reversal :  First,  the  insufficiency  of 
the  report  of  the  corresponding  attorney ;  and,  second,  the  illegality  of  the 
claim  of  Mary  O'Neill,  allowed. 

It  is  urged  that  the  report  made  by  the  corresponding  attorney  is  insuffi- 
cient, in  that  it  fails  to  recite  that  he  had  carefully  examined  the  case  before 
he  made  his  report;  and  that,  under  the  principle  enunciated  in  Dineen  v. 
Hall,  23  Ky.  Law  Rep.,  1616,  it  was  erroneous  to  enter  the  judgment  against 
the  nonresident  with  the  report  of  the  corresponding  attorney  containing 
the  defect  mentioned.  Undoubtedly  the  authority  cited  sustains  this  posi- 
tion, and  if  this  was  all  that  the  record  contains  on  this  point,  we  would  be 
compelled  to  reverse  the  case  for  this  error;  but  after  the  defective  report  of 
the  corresponding  attorney  was  filed,  it  having  been  made  to  appear  that  the 
nonresident  defendant,  Layton  J.  Riimsey,  was  an  infant,  the  court  ap- 
pointed a  guardian  ad  litem  for  him,  who,  before  the  judgment,  reix>rted 
that  he  had  carefully  examined  the  case,  and  was  unable  to  make  an  affirm- 
ative defense.  The  following  provisions  of  the  Code  bear  upon  the  subject 
in  hand : 

'* Section  59.  The  clerk,  at  the  time  of  making  a  warning  order  against  a 
nonresident  defendant,  shall  appoint  a  regular  practicing  attorney  of  the 
court,  whose  duty  it  shall  be  to  make  diligent  effort  to  inform  the  defend- 
ant by  mail  concerning  the  pendency  and  nature  of  the  action  against  him, 
and  report  to  the  court,  during  the  first  term  which  does  not  commence 
'Within  sixty  diiys  after  his  appointment,  the  result  of  his  efforts. 

"Section  59  (subsection  5).  If  such  attorney  can  not  inform  the  defendant 
concerning  the  action,  or  if  he  learn  that  the  defendant  is  under  disability, 
other  than  coverture,  or  other  than  infancy  and  coverture  com])ine<l,  he  shall 
80  report  to  the  court,  and  shall  make  an  affirmative  defense,  if  he  can ;  or, 
if  he  can  not  make  such  defense,  he  shall  report  to  the  court,  and  shall  be 
subject,  with  reference  tor  such  report,  to  the  provision  of  subsection   8  of 
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seotion  86;  and  no  act  of  his  shall  be  treated  as  an  appearance  of  such  de- 
fendant. 

*' Section  50  (subsection  7).  No  judgment  shall  be  rendered  against  such 
defendant,  if  under  any  disability  other  than  coverture,  or  infancy  and  cov- 
erture combined,  until  a  defense  or  report  shall  have  been  filed  pursuant  to 
subsection  6  of  this  seotion. 

"Section  B6  (subsection  8).  No  judgment  shall  be  rendered  against  an  in- 
fant, other  than  a  feme  covert,  nor  against  a  person  of  unsound  mind,  who 
is  summoned  in  this  State,  until  the  regular  guardian,  or  committee,  or 
guardian  ad  litem  of  such  defendant  shall  have  made  a  defense,  or  filed  a 
report  stating  that,  after  a  careful  examination  of  the  case,  he  is  unable  to 
inake  a  defense.  His  report,  that  he  can  not  make  a  defense,  must  be  filed 
on  or  before  the  day  for  making  the  defense,  unless  for  cause  shown,  the  court 
extends  the  time;  and  failing  to  file  such  report  as  required  hereby,  or  by 
the  court,  shall  be  punished  as  contempt. 

"Section  38  (subsection  2).  A  guardian  ad  litem  must  be  a  regular  prac- 
ticing att<»rney  of  the  court;  and  may  l>e  appointed  by  the  court,  or  judg*^ 
thereof,  whether  a  guardian,  curator  or  committee  appear  for  the  defendant 
or  not. 

"Section  38  (subsection  3).  It  shall  be  the  duty  of  the  guardian  ad  litem 
to  attend  properly  to  the  preijaration  of  the  case;  and  in  an  ordinary  action 
he  may  cause  as  many  witnesses  to  be  summoned  as  he  may  think  proper, 
subject  to  the  control  of  the  court ;  and  in  an  equitable  action  he  may  take 
depositions,  not,  however,  to  exceed  three,  without  leave  of  the  court." 

Taking  all  these  provisions  of  the  Code  together,  we  are  of  opinion  that 
the  action  of  the  court,  in  apix)inting  a  guardian  ad  litem  for  the  infant 
nonresident  defendant,  Lnyton  J.  Kamsey,  was  proper,  and  his  report  is 
sufificient  to  uphold  the  judgment  under  the  principle  announced  in  Dineen 
V.  Hall.  Appellant  was  before  the  court  by  constructive  service,  and  it  had 
been  made  to  appear  that  he  was  an  infant.  The  object  of  the  provisions, 
for  the  careful  examination  of  the  papers,  is  to  protect  the  interest  of  the 
noni-esident  defendant  by  having  the  case  thoroughly  examined  by  a  com- 
petent attorney.  The  guardian  ad  litem  is  required  to  be  an  attorney  of  the 
court,  and  his  report,  that  he  has  carefully  examined  the  case,  is  a  sufficient 
compliance  with  the  requirements  of  the  Code,  and  fully  protects  the  inter- 
est of  the  nonresident  infant.  This  is  all  that  the  Code  requires,  and  this 
seems  to  have  been  done. 

The  st^oond  ground  urged  by  appellant  for  a  reversal  of  the  case  is  for  the 
eiTor  in  allowing  the  claim  of  Mary  O'Neill.  The  account  of  Mrs.  Mary 
O'Neill  is  as  follows: 

"Estate  of  Lillie  Keith,  deceaseil,  Dr. 

"to 

"Mrs.  Mary  O'Neill. 

**To  board  of  son,  Broadwell  Keith,  from  March  16,  1897,  to  May  27,  1901, 
217  weeks  at  $2  per  week $400 

"State  of  Kentucky,  i  „ 

"Kenton  County.  s  ^' 

"The  aifidavit  of  Mary  O'Neill,  who  says  that  she  is  the  owner  of  the 

annexed  claim  for  $460,  against  the  estate  of  Lilile  Keith,  deceased;  that 
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fHiid  claim  Is  for  the  board,  lodging,  washing,  eta,  of  Broadwell  Keith,  a 
«on  of  said  decedent,  from  the  16th  day  of  March,  1897,  to  the  27th  day  of 
May,  1901,  217  weeks,  at  $2  per  week,  I4d0;  that  it  is  n  just  claim,  and  that 
no  ixirt  of  it  has  ever  been  paid,  but  still  remains  wholly  due  and  unpaid; 
that  there  is  no  offset  or  discount  against  the  same,  nor  any  usury  embraced 
therein,  and  that  said  decedent  asked  this  affiant  and  claimant  to  take  care 
of  said  son,  Broadwell  Keith,  and  that  slie  promised  to  pay  her  for  his  board 
and  keeping,  and  that  the  charges  are  reasonable,  in  fact  a  gre^t  deal  less 
than  it  cost  affiant  to  board  and  keep  said  Broadwell  Keith;  that  affiant 
has,  in  addition,  clothed  and  paid  for 'the  books  and  schooling  of  said  Broad- 
well Keith  for  the  period  of  217  weeks,  but  charges  nothing  for  that. 

**(Signed  and  sworn  to.)" 

Section  2178  of  the  Kentucky  Statutea,  commonly  known  as  the  hospitality 
act,  is  as  follows:  "Any  person,  other  than  the  keeper  of  a  tavern  or  house 
of  private  entertainment,  who  shall  entertain  in  his  house  another,  or  fur- 
nish him  with  diet  or  storage  for  his  goods,  not  making  an  agreement  for 
compensation  therefor,  shall  not  recover  anything  against  fche  person  so  en- 
tertained, or  furnished  with  diet  or  storage,  or  against  his  estate;  but  the 
person  so  furnishing  another  shall  be  considered  as  doing  the  same  of  cour- 
tesy. •* 

There  is  no  allegation,  or  evidence,  that  the  claimant  herein  Ms  either  an 
innkeeper,  or  the  keeper  of  a  private  house  of  entertainment;  the^re  is  no 
evidence  that  any  contract  was  made  with  the  decedent  for  comx)ensating 
the  claimant  for  the  boarding  of  Broadwell  Keith,  or  that  the  decedent  re- 
-quested  the  claimant  to  board  her  son ;  the  affidavit  of  the  claimant,  herself, 
upon  this  subject,  is  incompetent,  and  there  is  no  other  evidence  in  the 
record  on  that  subject.  We  are  of  opinion,  therefore,  that  the  claim  is 
T«fithln  the  provision  of  the  statute,  and  should  not  have  been  allowed. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 


COMMONWEALTH  v.  McCAKTHY. 

(Filed  October  8,  1903— Not  to  be  reported.) 

Local  option— -Validity  of  election— An  election,  under  the  local  option 
law  with  reference  to  the  sale  of  liquors,  held  pursuant  to  an  order  made  by 
the  county  court  on  the  same  day  that  the  petition  for  the  submission  of  the 
qnestion  was  received  was  invalid,  the  statute  providing  that  the  order  for 
the  election  shall  not  be  made  until  the  succeeding  term  of  court. 

<:.  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Sail  &  McLean  for  appellee. 

Appeal  from  the  Kenton  Circuit  Court.         ^ 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  appellee  with  having  sold  liquors  within  the 
territory  formerly  comprising  the  Third  Magisterial  District  of  Kenton 
county;  that  the  question  as  to  whether  spirituous,  vinous  or  malt  liquors 
flbould  be  sold  within  that  territory  was  submitted  to  the  legal  voters  of  the 
district  and  a  majority  of  whom  voted  against  the  sale  of  the  liquor,  which 
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was  properly  certified;  that  on  the  16th  day  of  February,  1874,  a  petition 
signed  by  the  required  number  of  legal  voters  was  filed  asking  for  the  sub- 
mission of  the  question,  and  that  on  the  same  day  the  county  court  ordered 
the  election  held.  So  the  question  presented  is,  was  the  order  of  the  county 
court  submitting  the  question  valid? 

The  statute'  only  authorizes  the  court  to  make  an  order  for  an  election  at 
the  next  term  of  court  after  a  petition  is  filed.  The  court  having  made  the 
order  at  the  same  term  at  which  the  petition  was  filed,  the  election  held 
under  it  was  invalid.  (Smith,  &c.  v.  Pattou,  &c.,  90  Ky.  Law  Rep..  166; 
Doores  v.  Vamon,  94  Ky.,  677;  Webb  v.  Smith,  17  Ky.  Law  Rep.,  1908; 
Wilson  v.  Hines,  18  Ky.  Law  Rep.,  233;  Cress  v.  Commonwealth,  18  Ky. 
Law  Rep.,  633;  Commonwealth  v.  Shelton,  09  Ky.,  120.)  The  court  prop- 
erly sustained  a  demurrer  to  the  indictment. 
The  judgment  is  aflSrmed. 


WURTH  V.  CITY  OF  PADUCAH. 
(Filed  October  9,  1903.) 

1.  Municipal  bonds— Limitation— Where  bonds  issued  by  a  municipal  cor- 
poration wei*e  payable  on  a  C4?rtain  date  named  therein  upon  presentation 
and  delivery  thereof  at  a  designated  place  of  payment,  a  holder  of  such 
bonds,  who  did  not  present  same  for  payment  or  institute  action  thereon  for 
more  than  fifteen  years  after  the  date  of  payment  stated  therein,  can  not 
avoid  the  operation  of  the  statute  of  limitation  on  the  ground  that  a  cause 
of  action  did  not  acci-ue  until  their  presentation  and  demand  of  payment 
was  made,  which  was,  as  alleged,  within  fifteen  years  before  the  institution 
of  the  action.    The  statute  began  to  run  immediately  after  maturity. 

2.  Same— Pleading— The  allegation  that  the  municipality,  by  its  mayor  and 
council,  had  '* within  fifteen  years  last  past  before  the  beginning  of  this 
suit,"  admitted  and  acknowledged  the  indebtedness  for  the  bonds  and  had 
agreed  and  promised  to  ptiy  same,  is  not  sufificient  to  take  the  case  out  of  the 
statute,  the  suit  being  on  the  original  promi.se  of  the  city  to  pay,  and  thei-e 
being  no  allegation  that  the  promise  to  pay  was  before  the  bar  and  within 
the  statutory  period. 

3.  Power  of  mayor  and  council  to  extend  liability  of  city— The  mayor  and 
council  of  a  municipality  have  no  power  to  extend  the  liability  of  the  city 
on  bonds  issued  by  it  beyond  the  express  terms  of  the  instrument  evidencing 
such  liability  in  the  absence  of  legislative  authority,  express  or  implied. 

4.  Same— The  fact  that  the  city  may  have  levied  and  collected  a  tax  for 
the  purpose  of  meeting  the  bonds  and  coupons  which  it  had  executed  does 
not  have  the  effect  to  extend  in  anywise  the  statutory  period  of  limitation 
in  which  a  suit  thereon  could  be  maintained. 

Sam  Houston  and  Bloomfleld  &  Crice  for  apixjilant. 

J.  M.  Worten  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant.  August  Wurth,  brought  this  suit  against  the  city  of  Padu- 
cah  to  recover  on  five  bonds  of  the  city  and  the  coupons  attached  thereto, 
which  he  alleged  were  issued  on  the   13th  day  of  November,  1868.    The 
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following  Is  a  epeoimen  of  each  of  the  bonds  with  the  difTerence  that  they  da 
not  mature  on  the  same  day,  but  each  of  them  had  matured  more  than  seven- 
teen years  before  the  Institution  of  this  suit. 
"Bond  No.  16. 

"No.  16.    The  United  States  of  America. 

•*$1,000  State  of  Kentucky.  tljOOO. 

"New  Orleans  &  Ohio  Rallrotid  Co. 

"Bond  of  the  city  of  Paduoah. 

"The  city  of  Paduoah,  State  of  Kentucky,  acknowledges  itself  indebted  to- 
the  New  Orleans  &;  Ohio  Railroad  Co.  in  the  sum  of  11,000,  for  value  re- 
ceived, negotiable  and  payable  to  bearer,  at  the  National  Bank  of  the  State 
of  New  York,  in  the  City  of  New  York,  for  which  sum  of  1 1, 000,  the  said 
city  of  Paduoah,  in  pursuance  of  law,  issues  this  bond,  signed  by  the  mayor 
and  clerk  of  the  said  city  of  Paducah,  and  does  hereby  promise  and  agree 
to  pay  the  said  sum  of  11,000  on  the  jQrst  day  of  January,  1871,  upon  the 
presentation  and  delivery  of  this  bond  at  the  above  named  place  of  payment; 
also  the  said  city  of  Paducah  promises  and  agrees  to  pay  interest  on  said 
sum  of  11,000  at  the  rate  of  6  per  cent,  per  annum,  payable  at  said  bank 
on  the  1st  day  of  January  and  July  in  each  and  every  year  ensuing  the 
date  hereof,  until  the  principal  debt  is  paid,  upon  the  delivery  of  the  cou- 
pons hereunto  attached,  signed  by  the  clerk  of  said  city.  This  bond  is  one^ 
of  a  series  of  thirty-eight,  of  like  date  and  amount,  and  issued  by  sfiid  city 
of  Paduoah  to  said  New  Orleans  &  Ohio  R.  B.  Co.,  in  payment  of  a  bond 
of  like  amount  issued  by  the  city  of  Paducah,  and  due  and  payable. 

"Seal)       Witness  the  seal  of    the  city  of  Paducah,  and  the  signatures  of 
the  mayor  and  clerk  of  said  city,  this  13th  day  of  Novt^mber,  1868. 

"J.  W.  SAUNER,  Mayor  of  Paducah. 
"W.  M.  GREENWOOD,  Clerk  of  Paducah.*' 

The  city  answered,  denying  liability  for  various  i*easons,  and  plead  the 
lapse  of  time  and  statute  of  limitation  in  bar  of  recovery.  To  which  appel-  ^ 
lant  replied,  denying  all  the  ajffirmative  allegations  in  the  answer  relied  on 
to  escape  liability,  and  in  the  second  paragraph  of  their  reply  alleged  that 
the  bonds  and  coupons  sued  on  were  commercial  paper,  and  stipulate  that 
they  do  not  become  due  and  payable  until  demand,  presentation  and  deliv- 
ery thereof  at  the  National  Bank  of  the  State  of  New  York  in  the  city  of 
New  York ;  and  that  no  cause  of  action  accrued  thereon  until  these  con- 
ditions were  complied  with;  that  on  the  13th  of  March,  1900,  demand  was 
made  for  the  first  time  at  the  bank  for  payment,  which  was  refused;  that 
within  fifteen  years  before  the  institution  of  this  suit  the  defendant,  the 
city  of  Paducah,  by  its  mayor  .and  council,  had  admitted  and  acknowledged 
the  liability  of  the  city  for  the  Ixinds  and  coupons  sued  on,  and  had  agreed 
and  promised  to  pay  same.  The  city  of  Paducah  interposed  a  general  de- 
murrer to  each  paragraph  of  the  reply,  which  was  sustained.  Plaintiff 
thereupon  offered  to  file  an  amended  reply,  in  which  they  allege  that  the 
city  of  Paduoah  had  levied  and  collected  a  tax  sufficient  to  pay  the  bonds 
and  coupons  sued  on,  and  held  the  money  in  trust  for  their  payment,  and 
that  they  had  no  right  or  power  to  appropriate  the  money  so  collected  ta 
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any  other  purpose.  The  trial  court  refused  to  permit  this  amended  replj  to 
be  filed,  and  dismissed  the  petition,  and  plaintiff  has  appealed. 

It  seems  to  us  that  neither  of  the  defenses  relied  on  are  sufficient  to  stop 
the  running  of  the  statute.  We  will  consider  them  separately.  The  conten- 
tion that  no  ''cause  of  action*'  accrued  upon  the  bonds  until  after  presenta- 
tion and  demand  for  payment  at  the  bank  in  the  city  of  New  York  is  the 
first  one.  '  The  bonds  provide  in  terms  that  they  will  be  paid  on  a  specified 
day  upon  their  presentation  and  delivery  at  the  place  of  payment  named  in 
the  face  of  the  bond.  It  is  a  well-settled  rule  of  law  that  if  an  instrument 
be  payable  on  demand  at  a  specified  time  and  place,  the  statute  begins  to 
ruix  at  its  maturity,  as  payment  could  be  inunediately  demanded,  and,  if 
refused,  suit  brought.  But  if  payable  at  a  certain  time  after  demand  or 
after  notice,  actual  demand  must  be  made  or  notice  given  in  order  to  fi2  the 
period  of  maturity  when  the  statute  begins  to  run.  (Daniel  on  Negotiable 
Instruments,  volume  3,  page  236;  Wheeler  v.  W'arner,  47  N.  Y.,  519;  Herrick 
V.  Wolverton,  41  N.  Y.,  681.)  Appellant  could  not  defeat  the  operation  of 
the  statute  by  a  mere  failure  on  his  part  to  comply  with  the  terms  of  the 
bonds  as  to  presentation  and  demand  for  payment. 

In  the  third  paragraph  uf  plaintiff's  reply  they  state:  "That  the  city  of 
Paducah  by  its  acts  and  proceedings  has  all  the  time  since  the  issual  of  the 
bonds  and  coupons  sued  on  herein  recognized  same  as  its  bond  and  indebted- 
ness, and  within  fifteen  years  last  past  before  the  beginning  of  this  suit  the 
city  of  Paducah,  by  its  mayor  and  council,  has  admitted  and  acknowledged 
defendant's  indebtedness  for  said  bonds  and  coupons  sued  on,  and  agreed 
and  promised  to  pay  same." 

The  averments  of  this  paragraph  are  equally  ineffectual  to  take  the  case 
out  of  the  stiitute:  First,  because  the  suit  is  upon  the  original  promise  of 
the  city  to  pay  the  bonds,  and  it  is  not  alleged  that  the  recognition  by  the 
city  and  the  promise  to  pay  them  was  made  before  the  bar  and  within  the 
statutory  period,  and  at  a  time  when  it  was  legally  bound  to  pay  them.  But 
this  defense  would  be  unavailing,  even  if  the  averments  of  the  reply  had 
been  technically  within  the  rule,  for  the  reason  that  the  mayor  and  council 
of  a  municipal  corporation  have  no  power  or  authority  to  extend  the  liability 
of  the  city  for  its  indebtedness  l^eyond  the  express  terms  of  the  instrument 
evidencing  such  liability  without  legislative  authority,  express  or  implied. 
In  Clark  v.  DesMoines,  19  la.,  199,  which  Is  also  reported  in  87  American 
Dec,  428,  Judge  Dillon  states  the  law  on  this  subject  with  great  force  and 
perspicuity  in  these  words:  "The  general  principle  of  law  is  well  known 
and  deflnit^^ly  settled  that  the  agents,  oflScers,  or  even  city  council  of  a 
municipal  corporation,  can  not  bind  the  corporation  when  they  transcend 
their  lawful  and  legitimate  powers.  This  doctrine  rests  upon  this  reason- 
able ground :  The  body-corporate  is  constituted  of  all  the  inhabitants  within 
the  corporate  limits.  The  Inhabitants  are  the  corporators.  Theoflioersof 
the  corporation,  including  the  legislative  or  governing  body,  are  mere  public 
agents  of  the  corporators.  Their  duties  and  powers  are  prescribed  by  stat- 
ute. Every  one,  therefore,  may  know  the  nature  pf  these  duties  and  the 
extent  of  these'  powers.  These  considerations,  as  well  as  the  dangerous 
nature  of  the  opposite  doctrine,  demonstrate  the  reasonableness  and  neoes- 
49ity  of  the  rule  that  the  corporation  is  bound  only  when  its  agents,  t^ 
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whom,  from  the  y&rj  necessities  of  its  being,  it  must  act,  if  it  acts  at  all, 
keep  T?ithin  the  limits  of  tlieir  authority.  Not  only  so,  but  such  a  oorpora- 
tion  may  suooessfully  interpose  the  plea  of  ultra  vires,  that  is,  set  up  as  a 
defense  its  own  want  of  power  under  its  oharter  or  constituent  statute  ta 
enter  into  a  given  contract,  or  to  do  a  given  act,  In  violation  or  excess  of  its. 
corporate  power  and  authority."  (Dillon  on  Municipal  Corporations,  4th 
edition,  291;  Smith's  Modern  Law  of  Municipal  Corporations,  sections. 
186,  246,  247. ) 

Nor  does  the  fact  that  the  city  of  Paducah  may  have  levied  and  collected  a 
tax  for  the  purpose  of  meeting  the  bonds  and  coupons  sued  on  have  the  effect, 
to  extend  in  anywise  the  statutory  period  of  limitation  in  which  a  siiit 
could  be  maintained  upon  the  bonds.  The'  city  might  very  properly  during 
the  life  of  the  bonds  have  made  provision  for  their  payment  upon  presenta- 
tion and  demand  as  stipulated  in  the  bond.  But  this  fund  did  not  become  a 
trust  fund  for  the  payment  of  the  obligations  from  which  the  city  had  been 
exonerated  by  the  lapse  of  time  and  the  statute  of  limitation.  We  are, 
therefore,  of  the  opinion  that  the  chancellor  properly  sustained  a  demurrer 
to  the  reply,  and  upon  appellant's  failure  to  plead,  dismissed  their  petition. 

Judgment  affirmed. 


FEXNELL  V.  MYERS. 
(Filed  October  9,  lfil)3— Xot  to  be  reported. ) 

1.  Action  on  note  and  account— Sufficiency  of  answer— In  an  action  on  a 
note  executed  by  a  firm  and  an  account  contracted  by  the  flriii  aiaralnst  the 
surviving  partner  the  allegation  of  the  answer  denying  that  the  articles  sued 
on  were  sold  or  delivered  to  the  defendant,  or  that  he  promised  to  pay  for 
them,  does  not  present  a  defense,  in  view  of  the  fact  that  his  partner  might. 
have  made  the  purchase  within  the  scope  of  the  partnership  authority,  and 
thereby  bound  the  defendant. 

2.  Same— The  allegation  of  the  answer  that  the  cause  of  action,  if  any, 
was  against  a  certain  firm,  and  that  defendant  was  not,  and  never  had  been, 
a  member  of  that  firm,  is  not  good,  being  a  mere  conclusion  of  the  pleader, 
when  unaccompanied  by  a  statement  of  fact  to  sustain  it. 

8.  Same— Lin: itation— The  allegation  of  the  i^etition  being  that  the  trans- 
action with  reference  to  the  goods  sued  for  was  one  between  merchant  and 
merchant,  the  five  years'  statute  of  limitation  is  applicable  and  not  the  two 
years'  statute,  as  relied  on  by  the  answer. 

4.  Partnership— Liability  of  members— A  person  is  liable  on  a  claim 
against  a  partnership  whether  he  was  actually  a  member  of  it  or  not.  if  he 
held  himself  out  as  a  member,  or  permitted  another  with  his  knowledge  to 
hold  him  out  as  such,  and  upon  the  faith  of  such  representations  the  credit, 
was  given  to  the  firm. 

Bingham  &  Davis  an^  Irvine  B  Ian  ton  for  appellant. 

Appeal  from  Jeffer.son  Circuit  Court,  Law  and  Equity  division,  No.  2. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  question  for  decision  in  this  case  is  the  sufficiency  of  appellee's  an- 
swer to  a  suit  upon  an  account  alleged  to  have  been  contracted,  and  a  note 
alleged  to  have  been  executed,  by  a  firm,  of  which  it  Is  averred  that  appellee 
was  at  the  time  a  member.    The  allegations  of  the  petition  state  a  cause  of 
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•aotlon  upon  each  of  these  matters.  The  petition  as  amended  avers  that  ap- 
l)ellee,  J.  M.  Myers,  and  one  Philip  Bonn  were  partners,  and  that  the  note 
sued  upon  was  executed  by  them,  and  that  the  merchandise  sued  for  and  get 
t>ut  In  the  itemized  accounl;  was  sold  and  delivered  to  them.  In  one  of  the 
amendments  to  the  petition  the  caption  states  that  the  parties  sued  are  "J. 
H.  Myers  and  Philip  Bonn,  doing  business  as  partners  under  the  firm  name 
t)f  Myers  &  Bonn,  defendants.'* 

It  appears  that  Bonn  died  about  three  years  before  the  commencement  of 
this  suit.  The  liability,  if  it  ever  existed  against  the  firm.  Is  a  joint  and 
several  one,  and  may  be  prosecuted  against  the  surviving  member  alone  if 
the  plaintiff  so  elects.  The  answer  filed  by  Myers  says:  '*Hewas  not  a 
member  of  the  firm  of  Myers  &  Bonn;  that  J.  H.  Myers  and  Philip  Boon 
are  not  now,  nor  were  they  ever,  doing  business  as  partners  under  the  firm 
name  of  Myers  &  Bonn ;  that  he  and  the  said  Philip  Bonn  are  not  partners 
tinder  the  said  style,  nor  under  any  style;  that  they  are  not  jiartners  at  all; 
that  he  was  not  a  member  of  the  firm  of  Myers  &  Bonn  as  stAtetl,  and  that 
he  is,  therefore,  not  responsible,"  etc. 
^  It  is  to  be  observed  that  the  pleader  confines  himself  in  the  opening  sen- 
tence to  saying  that  at  the  time  of  the  filing  of  the  pleading  he  was  not  a 
member  of  the  firm  of  Myers  &  Bonn.  As  to  whether  he  was  then  a  mem- 
ber of  the  firm  is  obviously  immaterial. 

He  next  assert.s  that  Myers  and  Philip  Bonn  were  not  then,  and  never 
had  been,  doing  business  as  partners  under  the  firm  name  of  Myers  &  Bonn. 
He  does  not  say,  however,  that  they  were  not  partners  in  fact  without  re- 
g;ard  to  the  style  or  title  of  the  firm. 

The  next  allegation,  that  the  defendant  and  said  Philip  Bonn  are  not  part- 
ners under  "said  style,"  nor  under  any  style;  that  they  are  not  partners  at 
all,  all  deal  with  the  subject  in  the  present  tense,  and  has  reference  only  to 
the  time  of  the  filing  of  the  answer,  which  was  more  than  three  years  after 
the  sale  of  the  goods  sued  upon,  and  after  the  execution  of  the  note. 

His  n^xt  allegation,  that  he  was  not  a  member  of  the  firm  of  Myers  & 
Bonn,  *'as  stated,"  evidently  means  that  he  was  not  a  member  of  a  firm  of 
that  style.  Furthermore,  it  may  be  true  that  he  was  not  a  member  of  the 
firm  of  Myers  &  Bonn  at  some  time.  Yet  he  does  not  deny  having  been  a 
member  of  the  firm,  or  at  least  a  partner  with  Bonn  at  the  time  of  the  trans- 
action involved  in  the  suit. 

A  demurrer  to  this  answer  was  sustained.  The  amended  answer  filed  by 
Myers  denies  that  plaintiff,  between  the  dates  named  in  the  account  sued  on, 
sold  or  delivered  "to  this  defendant"  the  articles  sued  on,  and  denies  that 
«uch  articles  were  sold  to  this  defendant  at  any  time;  denies  that  he  prom- 
ised to  pay  for  them;  denies  that  they  were  delivered  to  the  defendant  at  his 
request. "  It  may  be  true  that  appellee  personally  did  not  request  the  sale  of 
the  goods;  that  he  personally  did  not  buy  them,  and  that  personally  did  not 
promise  to  pay  for  them.  It  may  also  be  true  that  he  was  a  oo-partner  with 
Philip  Bonn,  and  that  Bonn,  acting  within  the  scope  of  the  partnership 
authority,  did  buy  the  goods  and  did  promise  to  pay  for  them,  in  which 
event  appellee  would  be  bound.  Consequently  this  paragraph  of  the  amended 
answer  did  not  present  a  defense.  The  second  paragraph  had  to  do  alone 
with  the  plea  of  limitation.     The  third  paragraph  was  this;    "This  defend- 
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ant  further  says  that  the  cause  of  action,  if  any,  is  against  the  firm  of  Myers 
•&  Bonn,  but  that  this  defendant  is  not  now,  nor  was  he  ever,  a  member  of 
that  firm." 

The  allegation  that  the  cause  of  action  is  against  the  firm  of  Myers  & 
Bonn  is  a  legal  deduction-  or  conclusion  of  the  pleader.  It  is  not  accom- 
panied by  any  statement  of  fact  to  sustain  it.  It  is  nqt  material  under  the 
state  of  the  pleading  whether  appellee  was  or  was  not  a  member  of  the  firm 
styled  Myers  &  Bonn.  But  for  all  that,  It  may  be  true  that  a  firm  styled 
Myers  &  Bonn,  and  composed  of  persons  other  than  appellee,  may  have  been 
liable  to  plaintiff  upon  this  contract,  and  at  the  same  time  a  different  firm, 
composed  of  J.  H.  Myers,  appellee,  and  Philip  Bonn,  may  have  also  been 
liable  to  plaintiff  upon  the  contract. 

Concerning  the  plea  of  limitation,  the  two  years'  statute,  applicable  to 
-merchants' accounts,  being,  interposed,  the  plaintiff  alleged  that  the  firm 
was  a  mercantile  firm,  and  that  plaintiff  was  a  merchant,  and  that  the 
dealing  about  these  goods  sued  for  was  a  sale  between  merchant  and  mer- 
chant (these  averments  not  being  traversed),  to  which,  under  the  statutes 
(section  2515,  Kentucky  Statutes)  five  years  is  the  bar. 

It  is  to  be  noted,  too,  tbajb  the  defendant  nowhere  denied  having  signed  the 
note  sued  upon,  nor  did  he  deny  that  it  was  signed  by  his  authority.  It 
would  not  be  material,  in  our  opinion,  whether  appellee  was  a  member  of 
the  firm  or  not,  if  he  held  himself  -out  as  such,  or  i)ermitted  another  with 
his  knowledge  to  hold  him  out  as  such,  and  upon  the  faith  of  such  dealings 
the  credit  was  given  that  firm.  This  court  60  held  in  the  case  of  Hawkins 
&  Armstrong  v.  Fellows,  0  Dana,  198,  and  Curlew  Coal  Co.  v.  Brief,  2  Duv., 
8SSS. 

The  case  was  submitted  to  the  circuit  court  upon  the  pleadings  alone,  and 
the  court  entered  a  judgment  dismissing  the  petition.  We  think  this  was 
error.  The  only  point  in  which  the  defendant's  answer  tendered  any  sort 
of  issue  is  where  he  denied  that  the  prices  charged  for  the  merchandise  were 
reasonable.  Even  without  proof  the  plaintiff  would  be  entitled  to  a  judg- 
went  upon  the  account  sued  upon  for  a  nominal  sum,  and  under  the  state 
of  pleadings  would  have  been  entitled  to  a  judgment  for  the  amount  of  his 
note. 

The  judgment  is  reversed  and  cause. remanded  (or  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 


FIDELITY  TRUST  AND  SAFETY  VAULT  CO.,  TRUSTEE  v.  WALKER. 

(Filed  October  9,  1908.) 

Trusts— Liability  of  trust  fund  to  debts— Where  a  fund  is  conveyed  to  a 
trustee  with  the  direction  that  the  income  therefrom  is  to  be  paid  in  equal 
monthly  installments  to  A.,  *'to  be  expended  by  him  for  the  benefit  of  his 
children  and  family  without  any  liability  of  accounting  therefor,  and  on  his 
death  the  principal  shall  pass  in  fee  to  his  children,"  with  power  in  him  to 
"appoint  same  among  his  children  by  will,"  provided  that  if  the  income 
does  not  equal  a  stated  amount  monthly  he  is  entitled  to  consume  the  prin- 
cipal so  as  to  produce  such  sum  monthly,  with  further  provision  that  if  he 
shall  survive  his  present  children  he  may  demand  and  receive  the  principal 
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or  dispose  of  it  absolutely,  or  if  he  dies  intestate  that  it  shall  go  to  his  heirs 
at  law,  he  takes  such  a  beuefiolal  interest  in  the  fund  as  entitles  him  to  re- 
ceive the  stipulated  monthly  payment,  and  it  is  proper  to  subject  such 
monthly  payment  to  the  satisfaction  of  a  judgment  debt  against  him. 

Thoe.  W.  Bullitt  and  Alex.  Scott  Bullitt  for  appellant. 

Sim  rail  &  Doolan  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  1. 

Opinion  of  the  court  Ipy  Judge  O'Bear. 

W.  H.  Stites  was  entitled  to  one-eighth  in  remainder  of  a  sum  of  about 
$76,000  bequeathed  by  one  Gervas  Lenox  Taylor,  of  Dublin,  Ireland.  Mrs. 
Elizabeth  Stites,  mother  of  W.  H.  Stites,  was  the  life  tenant.  On  July  18, 
1806,  W.  H.  Stites  by  a  bill  of  sale  conveyed  this  interest  to  his  mother  in 
oonsideratlon,  it  is  alleged  (and  for  the  purpose  of  this  appeal  accepted),  of 
18,689.13  paid  to  him.  On  August  20,  1895,  Mrs.  Elizabeth  Stites,  for  what 
real  consideration  is  not  shown,  executed  to  appellant  trust  company  a  deed 
of  trust  conveying  to  it  the  said  undivided  one-eighth  interest  in  remainder 
in  said  fund,  to  hold  the  same  in  trust  as  follows: 

**lst.  Out  of  the  principal  of  said  share,  when  received,  said  second  party 
shall  pay  the  sum  of  $800.  with  interest  from  July  18,  1896,  advanced  to  said 
W.  H.  Stites. 

'*dd.  And  shall  pay  to  the  personal  representative  of  said  Elizabeth  Stites 
the  sum  of  $1,234.61,  without  interest  prior  to  her  death. 

*'8d.  The  residue  of  said  fund  shall  be  invested  by  said  seoond  party  aft 
trust  funds  are  invested  under  the  laws  of  the  State  of  Kentucky,  and  the 
net  income  therefrom  paid  in  equal  monthly  Installments  to  said  W.  H. 
Stites,  to  be  by  him  expended  for  the  benefit  of  his  children  and  family 
without  any  liability  of  accounting  therefor,  and  on  hit$  death  the  principal 
shall  pjiss  in  fee  to  his  children,  the  issue  of  any  children  who  may  die  leav- 
ing children  to  take  their  parent's  share,  with  power  in  said  W.  H.  Stites  to 
appoint  same  among  his  children  by  will.  Should  he  survive  all  of  his  pres- 
ent children  the  said  W.  H.  Stites  may,  if  he  so  elect,  demand  and  receive 
from  the  said  trust  company  the  principal  of  said  fund,  and  in  default  of 
his  exercising  said  power,  the  same  shall  at  his  death  pass  to  such  persons 
as  he  by  last  will  and  testament  may  designate,  and  if  he  should  leave  no 
will  it  shall  then  pass  to  his  heirs  at  law  under  the  statute  of  descent  of 
the  State  of  Kentucky. 

**  Provided,  That  at  any  time  after  said  life  estate  ends  and  said  second 
party  received  stiid  fund  said  W.  H.  Stites  shall  affirmatively  show  to  said 
trustee  that  he  is  not  indebted  to  any  person  in  any  sum  whatever,  the 
said  income  may  be  paid  to  him  for  his  own  exclusive  use  and  benefit,  if  he 
shall  so  elect;  and  provided  further,  that  if  the  inoome  from  said  funds  is 
less  than  $50  per  month  net,  the  said  second  party,  if  said  W.  H.  Stites  shall 
so  elect,  shall  pay  to  him  in  trust  or  in  fee  as  hereinbefore  directed  the  sum 
of  $50  per  month  so  long  as  said  trust  fund  shall  last,  and  charge  the  amount 
of  such  payment  over  and  above  the  income  to  the  principal. ' ' 

Prior  to  the  transfer  by  W.  H.  Stites  to  his  mother  on  July  18,  1895,  he 
was  bound  to  appellee  in  the  sum  of  about  $1,700,  evidenced  by  a  judgment- 
of  a  court  of  general  jurisdiction  of  the  State  of  Tennessee. 
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After  the  death  of  Mrs.  Elizabeth  Stitee,  and  the  payment  by  appellant 
trust  company  of  the  sum  reserved  in  the  deed  to  be  then  paid  to  her  estate, 
appellee  brought  this  suit  against  the  judgment  debtor  and  caused  an  attach- 
ment to  be  served  on  appellant  trust  company  as  garnishee,  attaching  the 
interest  of  W.  H.  Stites  in  the  fund  mentioned  in  and  set  apart  by  the  deed 
of  August  20,  1896.  The  garnishee  answei-ed  that  it  owed  the  principal  de- 
fendant nothing,  and  had  not  the  possession  of  any  property  of  his.  Appel- 
lee then  by  amended  petition,  as  allowed  by  section  237,  Civil  Code,  not 
being  satisfied  with  the  garnishee's  answer,  set  up  the  execution  of  the  deed 
and  the  antecedent  transfer,  and  alleged  that  they  were  colorable,  fraudu- 
lent, and  designed  by  W.  H.  Stites  to  cheat,  hinder  and  delay  his  creditors. 
An  issue  of  fact  was  tendered  by  the  pleadings  of  the  trustee  as  to  the  bon& 
fides  of  the  transaction.  W.  H.  Stites'  children  living  when  the  deed  was 
made,  being  his  only  children,  were  made  parties  to  the  suit,  and  made  the 
same  defense  as  had  been  made  by  the  trustee.  They  were  all  more  than 
twenty-one  years  of  age,  and  one  of  them,  a  daughter,  was  married.  The 
case  was  tried  out  on  the  pleadings  alone,  the  circuit  court  holding  that  the 
proviBions  of  the  deed  nullified  the  trust  as  to  all  save  W.  H.  Stites,  and  as 
to  his  interest  subjected  it  to  the  extent  of  |50  per  month  to  the  payment  of 
appellee's  judgment  debt  and  the  costs.  Thereafter  W.  H.  Stites  (who  was 
proceeded  against  as  an  absent  nonresident)  appeared  in  the  county  court . 
of  Jefferson  county,  tendered  his  resignation  as  trustee  of  his  children  under 
the  deed,  and  nominated  one  of  his  sons,  who  was  appointed  by  that  tri- 
bunal in  his  stead.  At  the  same  time  W.  H.  Stites  renounced  the  trust  in 
his  behalf. 

Therefore,  the  question  for  decision  is  not  whether  the  recited  considera- 
tion of  the  bill  of  sale  from  W.  H.  Stites  to  his  mother  actually  passed,  nor 
whether  the  intention  of  W.  H.  Stites  in  those  transactions  was  or  not  mala . 
fides;  for  in  the  absence  of  proof  and  by  reason  of  the  decision  having  been 
upon  demurrer  to  appellants'  pleadings,  those  facts  being  well  pleaded,  are 
to  be  considered  as  established  in  appellants'  favor. 

What  interest  did  W.  H.  Stites  take  under  the  terms  of  the  trust  deed  from. 
£ll7.abeth  Stites  to  the  trust  company  y 

What  are  the  legal  rights  of  appellants,  W.  H.  Stites'  children,  under  that 
deedf 

The  answers  to  these  questions  decide  this  case. 

In  the  first  place  it  is  to  be  observed  that  the  total  net  income  from  the 
principal  is  to  be  paid  over  to  W.  H.  Stites  by  the  trustee.  He  can  expend 
it  upon  himself  and  the  other  members  of  his  family,  including  his  children, 
in  such  manner  as  he  pleases.  No  one— not  the  children,  nor  the  trustee, 
nor  Any  one  else— is  permitted,  by  the  express  prohibition  of  the  deed,  to  call 
hllu  to  account  for  the  manner  in  which  he  uses,  or  disposes,  of  this  income. 
If  the  income  is  not  |50  per  month  (and  it  is  not,  and  will  not  probably  be), 
then  he  is  likewise  empowered  to  consume  the  principal  so  as  to  produce  to 
him  an  income  of  at  least  150  per  month  from  this  fund. 

In  the  next  place,  W.  H.  Stites  may,  by  will,  dispose  of  the  principal  after 
his  death,  being  restricted  only  to  his  own  children  and  offspring,  but  being 
permitted  to  discriminate  among  them.  Should  he  survive  all  bis  present 
children  he  may  then  demand  and  i-eceive  as  his  own  the  principal,  or  he  . 

vol.  25—38 
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can  dispose  of  it  absolutely  by  will;  or  if  he  dies  intestate  without  having 
oonsumed  it,  it  goes  to  his  heirs  at  law. 

The  only  point  of  distinction  between  the  estate  thus  created  in  the  fund 
and  the  absolute  estate  therein  is  that  if  any  of  W.  H.  Stites*  children  sur- 
vive him  they  would  take  the  unexpended  principal,  subject  to  his  power 
of  appointment,  that  is,  his  right  to  discriminate  among  them,  giving  to 
one  all,  or  any  part,  of  the  fund  as  he  might  determine.  The  contingency 
must  be  extremely  rare  in  which  a  father  would  wish  to  exclude  all  his  chil- 
dren from  any  part  of  his  estate.  Nor  can  the  suggestion  in  the  deed,  that 
W.  H;  Stites  is  to  use  the  income  for  his  children  and  famiiy,  without  any 
liability  of  accounting  therefor,  change  tlie  nature  of  the  title  in  the  income 
from  an  absolute  one.  It  vests  him  with  an  unrestrained  discretion,  by 
which  he  may  take  to  himself,  as  a  member  of  his  family,  all  of  the  income, 
or  he  might  apportion  its  use  among  those  of  his  family  dependent  upon  him, 
and  whom  he  is  already  morally  and  legally  bound  to  support.  That  is 
about  what  people  generally  do  with  their  own,  anyhow. 

Under  no  construction  could  W.  H.  Stites'  children  claim  more  of  the  in- 
come than  his  "family."  In  truth,  the  deed  does  not  give  the  income  to  the 
••children  and  family  of  W.  H.  Stites,  to  be  expended  by  him."  It  gives  it 
to  W.  H.  Stites.  The  expresed  purpose  for  which  it  was  to  be  expended  was 
more  in  the  nature  of  a  request  upon  W.  H.  Stites  as  to  the  manner  of  Its 
use.  If  it  had  given  the  whole  fund  absolutely  to  W.  H.  Stites  at  his 
mother's  death,  to  be  applied  by  him  for  the  maintenance  of  his  family, 
could  his  children,  and  other  members  of  his  family,  have  excluded  him 
from  a  personal  use  of  it,  or  could  they  have  required  by  a  chancery  pro- 
ceeding that  he  apportion  it  equitably  among  them  then,  or  annually  so 
long  as  they  lived?  The  language  used  rather  signifies  a  reason  for  the  gift, 
than  implies  an  irrevocable  dedication  of  the  income  to  the  use  of  particular 
persons.  Especially  is  this  so  when  any  meaning  and  effect  is  given  to  the 
expression  •'without  liability  to  account  therefor. "  That  W.  H.  Stites  could 
exclude  his  children  from  any  sort  of  claim  upon  the  income  by  merely 
showing  he  was  free  of  debts,  makes  the  interest  of  his  children  more  equiv- 
ocal, if  possible,  while  affording  a  not  unreasonable  test  of  the  main  pur- 
pose of  the  instrument. 

In  the  very  excellent  brief  of  able  counsel  appellants  properly  insist  that 
every  part  of  the  instrument,  and  all  of  its  provisions  equally,  if  possible, 
be  considered  in  arriving  at  the  intent  of  the  settler,  which  must  control  so 
far  as  it  is  not  repugnant  to  (he  law.  Applying  this  rule,  one  can  not  escape 
the  conclusion  that  the  person  whose  interest  was  studiously  sought  to  be 
conserved  in  every  line  and  provision  of  the  trust  was  that  of  W.  H.  Stites. 
With  the  fullest  possible  right  of  personal  enjoyment,  with  privilege  of  dis- 
posing of  any  surplus  at  his  death  in  the  manner  most  natural,  and  most 
likely  to  tje  desirable,  little  more  could  have  been  added  to  the  completeness 
of  his  title.  The  interest  of  his  children,  if  it  can  be  said  that  they  had  aay 
but  a  contingent  one,  was  made  to  depend  upon  the  natui-al  instinct  of  tlieir 
father  to  aid  them  as  lie  might  judge  to  be  proper,  having  ivgard  to  his  con- 
ception of  his  own  interests,  and  the  natural  claims  of  other  members  of  his 
family.  This,  at  last,  is  precisely  the  "  interest"  that  all  children  natamlly 
have  in  their  pnrent.->'  proi)t»rty  during  the  lifetim  *  of  the  latter.  It  can  not 
Ix'  said,  th(Mi,  that  the  childivn  took  a  legal  estate  in  the  income  of  this  fund. 
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If  this  were  a  prooeeding  by  a  creditor  of  W.  H.  Stltes'  ohildreD  to  subject 
'(heir  interest  iu  the  fund,  what  part  of  it  could  the  chancellor  lay  hold  on 
«nd  say  it  was  liable? 

In  Pope's  Ez'or  V.  Elliott,  8  B.  Mon.,  66,  it  was  held  that  where  the  execu- 
tors were  not  compelled  to  pay  a  sum  of  $25  per  month  to  the  support  of  a 
^eylsee,  but  were  authorized  to  do  so  in  their  discretion,  the  interest  of  the 
devisee  could  not  be  subje<fted. 

In  Cosby  v.  Ferguson,  8  J.  J.  Mar.,  264,  a  sum  had  been  set  apart  in  trust 
for  the  benefit  of  Cosby  and  his  family,  "the  interest  to  be  appropriated  to 
tlie  maintenance  and  use  of  himself  and  family  during  their  lives."  Cos- 
l)y's  interest  was  subjected  to  the  imyment  of  hin  debts.  The  court  declined 
to  pass  on  the  question  of  what  beneficial  interest  the  children  took. 

In  Gamer  v.  Wills,  92  Ky.,  886,  the  devise  was  to  the  testatrix's  children, 
vrlth  this  provision  for  the  support  of  her  husband:  "I  desire  that  my  chil- 
'dren  give  to  my  husband  each  year  a  sum  sufilksient  to  support  him  in  a 
•comfortable  manner,  and  furnish  to  him  a  comfortable  home  and  main- 
tenance until  his  death. ' ' 

It  was  also  provided  that  if  the  children*  failed  to  furnish  the  testatrix's 
busband  the  home  and  support,  the  devise  to  them  was  to  become  void.  It 
^was  held  that  the  husband  took  no  interest  that  could  be  subjected  to  his 
'debts. 

In  Webster  v.  Wathen,  97  Ey.,  818,  the  testatrix  gave  her  estate  to  Hettie 
-Onnningham  Wathen.  This  provision  was  made  as  to  a  sister,  Euphemia: 
^*I  want  her  (Hettie)  to  give  any  presents  to  my  sister,  Euphemia  Cunning- 
]i*m  Webster,  that  she  may  need,  and  that  my  estate  can  afford.  I  want 
Hettie,  as  far  as  possible,  to  look  after  my  sister  Euphemia 's  interest,  and 
to  protect  her  as  far  as  lies  in  her  power. " 

It  wa«  held  that  the  will  did  not  create  a  trust  in  behalf  of  Euphemia.  In 
'that  case  the  court  approved  these  cardinal  tests  of  a  trust  created  by  will 
or  deed: 

l8t.  The  words  of  the  testator  must  be  mandatory. 
dd.  The  person  intended  to  be  benefited  must  be  certain. 
8d.  The  subject  to  which  the  obligation  relates  must  be  certain. 
In  Davidson's  Ex'or  v.  Kemper,  79  Ky.,  5,  the  court  reviews  the  cases 
lieariiig  on  this  subject,  and  thus  stated  the  rule:  "It  will  be  observed  that 
ivvhere,  in  the  cases  cited,  the  interest  of  the  beneficiary  has  been  subjected, 
there  was  an  absolute  appropriation  of  a  certain  sum  for  the  benefit  of  the 
<oe8tai  que  trust,  to  be  applied  in  some  instances  under  the  direction  of  the 
tnurtee,  but  in  no  case,  as  here,  has  it  been  left  discretionary  with  the  trustee 
«8  to  whether  the  cestui  que  trust  should  have  the  use  or  benefit  of  any  of 
the  property  held  in  trust. ' ' 

All  of  these  cases  are  necessarily  founded  upon  the  idea  that  these  persons 
<dld  not  take  an  enforcible  beneficial  interest  in  the  estate  sought  to  be  sub- 
jected. 

The  trial  court  went  upon  the  theory  that  this  was  a  "spendthrift  trust," 
^where  the  most  compfete  enjoyment  and  must  ample  dominion  over  an  es- 
tate is  given  to  one,  with  an  attempt  on  the  part  of  the  donor  to  exempt  it 
from  liability  for  the  debts  of  the  beneficiary.  As  these  creatures  tend  to 
beset  idleness  and  irresponsibility  and   to  shelter  fraud,  the  policy  of  the 
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law  has  been  to  discountenance  them.  As  said  by  Wait  on  Fraudulent  Gon:- 
yeyances,  section  360:  ''It  is  opposed  to  a  wise  public  policy  that  a  man 
should  hare  an  estate  to  live  on,  but  not  an  estate  to  pay  his  debts  with;  or 
that  he  should  possess  the  benefits  of  wealth  without  the  responsibilities. " 

This  policy  has  been  signified  in  this  State  by  statute  since  1797.  Section 
2856,  Kentucky  Statutes,  provides:  "Estates  of  every  kind  held  or  possessed 
in  trust  shall  be  subject  to  the  debts  and  charges  of  the  persons  to  whosa 
use,  or  for  whose  lienefit,  they  shall  be  respectively  held  or  possessed,  as- 
they  would  he  subject  if  those  persons  owned  the  like  interest  in  the  prop- 
erty held  or  possessed  as  they  own  or  shall  own  in  the  use  or  trust  thereof. ' ' 

We  hold  that  W.  H.  Stites  took  the  beneficial  interest  in  the  principal 
funds  in  the  hands  of  the  trust  company  as  trustee  to  the  extent  at  least  or 
the  right  to  receive  150  per  month  therefrom  in  any  event.  It  was,  there- 
fore, not  improper  to  have' subjected  that  interest  so  far  as  was  necessary  to 
the  payment  of  appellee's  judgment  debt. 

These  conclusions,  we  think,  are  supported  by  the  following  additional 
oases:  Dravo  v.  Seebolt,  17  Ky.  Law  Rep.,  1166;  Sale  v.  ThornberiT',  86  Ky., 
266;  Enders'  Ex'or  v.  Tasco,  89  Ky.,  17;  Bland  v.  Bland,  90  Ky.,  400;  Par- 
sons V.  Si)encer,  83  Ky. ,  305. 

Judgment  afiQrraed. 


HENRY  V.  HENRY. 
(Filed  October  9,  1903— Not  to  be  reported.) 

1.  Divorce  and  alimony — Where  the  court  granted  to  the  husband  a  divoiroe- 
on  the  ground  of  abandonment  by  the  wife,  and  it  appears  from  the  evidence 
that  the  wife  is  the  owner  of  several  thousand  dollars'  worth  of  property 
from  which  she  derives  an  annual  income  of  several  hundred  dollars,  while 
the  husband  is  practically  insolvent,  the  action  of  the  chancellor  in  refus- 
ing to  allow  her  alimony  will  not  be  disturbed. 

2.  Same— In  view  of  the  fact  that  the  wife  erected  a  large  barn  on  her 
land  at  the  expense  of  the  husband  and  realized  considerable  sums  of  money 
from  the  sale  of  products  from  his  farm,  the  husband  will  not  be  charged 
with  the  use  of  the  wife's  laud  while  he  had  it  in  his  possession  during  her 
absence. 

8.  Maintenance  of  infant — An  infant  daughter,  seventeen  years  of  age, 
having  rejected  the  offer  of  her  father  to  support  her  at  his  home,  the  refusal 
of  the  chancellor  to  provide  for  her  maintenance  at  the  hands  of  her  father- 
will  not  be  disturbed. 

Tyler  &  Apperson  for  appellant. 

Hazelrigg  &  Chenault  and  H.  R.  Prewitt  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  action  for  divorce  was  brought  by  the  husband  upon  the  ground  of 
one  year's  abandonment.  The  wife  resisted  his  claim  to  a  divorce  and  mak- 
ing her  answer  a  counterclaim,  asked  for  a  divorce  from  him  upon  the- 
ground  of  cruel  and  inhuman  treatment,  and  a  failure  on  his  {lart  to  proTlde 
for  her  and  her  infant  daughter,  and  also  asked  alimony. 

The  lower  court  granted  appellee  a  divorce  and  refused  appellant  alimony.. 
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T)f  tbat  judgment,  in  so  far  as  it  refused  her  alimony,  she  now  complains. 
While  the  deoree  of  dlvoroe  can  not  be  disturbed  by  this  court,  it  may  con- 
sider the  evidence  and  grounds  relied  on  by  the  lower  court  for  granting  It 
in  determining  whether  it  was  error  to  refuse  the  wife  alimony. 

It  appears  from  the  evidence  that  appellant  left  her  home  for  the  West 
upon  the  ground  of  ill  health,  it  being  claimed  by  her  that  the  climate  of 
this  State  was  unsuited  to  her  disease,  asthma.  She  says  her  intention  was 
to  return  to  her  husband  and  to  her  home  as  soon  as  her  health  would  per- 
mit, but  she  did  not  do  bo  for  two  years,  or  express  during  her  absence  any 
purpose  of  returning.  The  evidence  is  voluminous  and  conflicting.  Many 
of  the  witnesses  have  a  manifest  Interest  in  the  controversy,  resulting  either 
from  relationship,  or  enmity  toward  one  or  the  other  of  the  parties.  The 
contention  of  each  of  the  parties  is  not  without  support  from  the  evidence, 
but  much  of  the  evidence  tends  to  show  that  the  marital  relations  of  tne 
husband  and  wife  were  strained  and  unhappy.  She  seems  to  have  been  high 
tempered  and  exacting ;  he  indifferent  and  at  times  ill-mannered  and  even 
^ibusive.  It  was  not  unnatural,  therefore,  that  their  domestic  troubles 
should  have  culminated  in  a  separation  which  was  the  more  deplorable  for 
the  reason  that  they  had  lived  together  twenty- five  years  or  more,  during 
which  time  quit'e  a  number  of  children  had  been  born  to  them,  all  of  whom 
but  one  seem  to  be  grown. 

If  appellant  left  her  home  and  husband  with  the  intention  of  returning  to 
hiiQ  it  is  hard  to  understand  why  she  gave  no  manifestation  of  such  intention 
during  her  absence  by  letter,  or  otherwise,  or  why  she  did  not  offer  to  re- 
sume her  marital  relations  with  him  upon  her  return,  which  was  immediately 
•after  his  suit  was  instituted.  If,  however,  his  treatment  of  her  was  cruel 
and  inhuman  as  claimed  by  her,  that  might  be  supposed  to  have  furnished 
cause  for  leaving  him,  but  if  that  caused  her  to  leave,  it  is  not  lilcely  that 
she  had  at  the  time  any  intention  of  returning  to  him. 

Upon  the  record  presented  we  are  unable  to  say  that  the  finding  of  the 
chancellor,  that  the  wife  was  in  fault  in  respect  to  the  grounds  for  divorce 
relied  on  by  the  husband,  is  against  the  weight  of  the  evidence,  and,  besides, 
some  importance  must  be  attached  to  his  acquaintance  with  and  knowl- 
^ge  of  the  parties  and  witnesses.  The  proof  shows  that  the  wife  owns  in 
her  own  right  118  acres  of  good  land,  worth  at  least  S6,000,  from  which  she 
-derives  an  annual  rental  of  fS'^O;  that  she  owns  some  investments,  the 
value  of  which  is  not  shown,  and  she  carried  with  her  upon  leaving  home 
several  hundred  dollars  realized  on  the  products  and  other  effects  of  the  ap- 
pellee's farm,  and  she  is  shown  to  be  frugal  and  economical.  Upon  the 
other  hand,  though,  appellee  owns  800  acres  of  land  worth,  say  $18,000;  it  is 
<x>vered  by  a  mortgage  of  17,600,  an4  he  is  shown  to  be  otherwise  deeply  in- 
volved in  debt  and  very  probably  insolvent. 

It  is  contended,  however,  that  appellee  should  be  charged  with  the  use  of 
the  wife's  land  for  the  several  years  that  he  had  it  in  possession,  but  the 
•chancellor  doubtless  concluded  that  this  matter  should  be  squared  by  the 
value  of  the  large  bam  which  appellee  erected  on  her  land  at  his  expense, 
together  with  the  very  considerable  sums  of  money  which  the  evidence 
shows  she  received  year  by  year  for  products  marketed  by  her  from  his  farm. 
Ko  proof  was  offered  to  show  the  cost  of  the  infant  daughter's  support.    She 
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was  seventeen  years  of  age  when  the  suit  was  instituted.  It  is  not  shown 
by  the  record  whether  or  not  she  is  capable  of  earning  support,  but  appellee 
expressed  his  willingness  to  take  her  to  his  home  and  support  hep.  Th& 
chancellor  doubtless  held  that  if  she,  with  her  mother's  consent,  voluntarily 
rejected  the  father's  offer  of  a  home  and  supi)ort  to  live  with  the  mother,  do 
provision  should  be  made  in  the  judgment  for  her  maintenance  at  the  hands 
of  the  father. 

Being  unable  to  see  that  the  judgment  refusing  the  appellant  alimony  i& 
against  the  weight  of  evidence  the  same  is  hereby  affirmed. 


CITY  OF  UNIONTOWN  v.  BERRY,  &a 

(Filed  October  9,  1908— Not  to  be  reported. ) 

Plea  of  limitation— A  defendant  must  expressly  plead  and  rely  on  the  stat- 
ute of  limitation  in  his  answer  if  he  would  have  the  benefit  of  it.  The  mer» 
allegation  that  a  defendant  has  been  in  the  po.<«session  of  lands  in  oontro- 
versy  for  thirty  years  is  not  a  good  plea  of  the  statute. 

H.  X.  Norton  for  appellant. 

Allen  &  Hughes  and  P.  B.  Miller  for  appellees. 

Appeal  from  Union  Circuit  Court. 

The  court  delivered  the  following  response  to  petition  for  rehearing : 

Per  Curiam :  The  statute  of  limitation  argued  in  the  petitton  for  rehear^ 
ing  is  not  properly  pleaded,  nor  is  it  relied  on  in  the  defendant's  anaww. 
It  is  not  enough  to  say  that  defendants  have  been  in  the  adverse  possenloD 
of  the  land  in  controversy  for  more  than  thirty  years.  They  must  expressly 
plead  and  rely  on  the  statute  of  limitation  in  the  answer  if  they  would  faav» 
the  benefit  of  it. 


CREWS,  &c.  V.  YOWELL. 
(Filed  October  9,  1903— Not  to  be  reported.) 

1.  Bills  and  notes— Assignment— Action  by  assignee— \Vhere  the  payee  of  a 
note  has  assigned  his  interest  therein  by  parol  merely  to  his  eo  payee,,  it  is 
necessary  that  he  join  as  party  plaintiff  in  an  action  to  recover  on  the  note, 
or,  upon  his  refusing  to  do  so,  to  be  made  a  pfirty  defendant  to  the  action. 

a.  Pledge  of  chose  in  action— Right  of  action  in  pledgee— The  pledgee  of  a 
note,  pledged  as  collateral  security  to  secure  the  payment  of  another  note 
executed  by  the  pledgor  to  the  pledgee,  may  institute  and  maintain  an 
action  against  the  obligor  to  recover  thereon ;  any  surplus  of  the  pirooeeds 
after  satisfying  the  debt  fur  which  it  was  pledged  should  be  held  for  the 
benefit  of  the  pledgor. 

3.  Joinder  of  actions— An  action  by  the  pledgee  of  a  note  pledged  as  col- 
lateral security  against  the  obligor  therein  can  not  be  properly  joined  with 
an  action  by  the  pledgee  against  the  obligor  of  a  note  for  which  the  first 
note  was  pledged  as  collateral. 

Thompson  &  Spalding  for  appellants. 

Ben  Spalding  for  appellee. 
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Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appallee  and  Douglas  were  niercantite  pnrtners.  Appellant.  W.  W.  Crewp, 
had  executetl  to  the  firm  his  note  for  1235.67,  dated  November  13,  181)7.  This 
suit  was  brought  by  appellee  Yowell  alone  as  plaintiff.  His  former  part- 
ner, Douglas,  was  not  joined  either  as  plaintiff  or  defendant.  The  petition 
alleges  the  dissolution  of  the  co-partnership,  and  avers  that  upon  a  distribu- 
tion of  its  assets  the  1235.67  note  named  was  allotted  to  appellee. 

Notes  and  bills  and  other  written  evidences  of  debt  are  assignable  by  the 
payee  by  our  statutes,  so  as  to  vest  the  right  of  action  in  the  assignee.  But 
the  assignment  must  be  in  writing.  Otherwise,  it  is  necessary  for  the  plain- 
tiff claiming  to  be  the  owner  of  the  instrument  to  join  its  payees  as  plain- 
tiffs, suing  for  his  benefit,  or,  if  they  refuse  to  join  as  plaintiffs,  then  upon 
an  allegation  of  that  fact  they  may  be  joined  as  defendants. 

While  an  assignment  of  the  chose  in  action  may  be  by  parol  as  well  as  by 
deed  or  other  writing,  yet  when  it  is  by  parol  only,  it  is  only  an  equitable 
assignment,  it  is  necessary  that  the  payee  of  such  obligation  shall  have 
manifested  the  right  of  such  assignee  to  collect  It,  either  by  executing  a 
writing  to  that  effect,  or  by  joining  in  the  action  upon  the  assigned  instru- 
ment.    (Xewly  &  Taylor  v.  Hill,  &c.,  2  Met.,  630.) 

Appellee,  E.  G.  Crews,  had  executed  his  note  to  appellant,  W.  W.  Crews,  for 
1260.87.  which  W.  W.  Crews  had  assigned  as  collateral  W)  the  1226.67  note 
above  mentioned  to  Douglas  &  Yowell. 

The  petition  in  this  case  joined  £.  G.  Crews  as  a  party  defendant;  alleged 
the  above  facts,  and  sought  a  judgment  in  ttehalf  of  the  plaintiff,  K.  H. 
Yowell,  against  £.  G.  Crews  upon  his  note  to  the  extent  of  $225.67,  less  a 
small  credit  admitted  to  have  l^een  paid  on  the  f226.67  note.  Judgment  was 
rendered  by  default  against  both  the  Crews  for  1225.67  and  interest,  subject 
to  the  credit  named. 

It  is  insisted  by  appellant,  E.  G.  Crews,  that  Douglas  &  Yowell,  or  their 
assignee,  Yowell,  had  not  the  right  to  maintain  an  action  In  the  name  of 
such  payee  or  assignee  upon  the  pledged  note,  but  that  the  note  should  have 
been  put  up  and  sold,  and  the  proceeds  of  such  sale  applied  to  the  payment 
of  the  debt  for  which  it  was  pledged.  As  to  chattels  and  pledges  other  than 
choses  in  action  this  may  be  true,  but  when  a  chose  In  action,  such  as  a 
bond,  note  or  accepted  order  is  transferred  and  delivered  to  a  creditor  as  col- 
lateral security,  the  control  of  such  chose  in  action  passes  to  the  pledgee.  It 
is  the  right  of  the  pledgee  to  collect  it,  and,  if  necessary,  to  bring  an  action 
at  law,  and  to  use  the  name  of  the  pledgor  of  such  chose  in  action.  (Jones 
on  Pledges,  664-666';  Hall  v.  Page,  4  Ga.,  438,  48  Am.  Dec,  235.)  The 
pledgee  acts  for  the  pledgor  in  the  collection  of  the  chose.  When  collected 
it  should  be  applied  as  far  as  it  will  go  to  the  payment  of  the  debt  which  it 
secured.  Any  surplus  will  be  held  by  the  pledgee  for  the  benefit  of  the 
'  pledgor.  Such  seems  to  be  the  general  rule.  Therefore,  had  this  action 
been  instituted  by  the  firm  of  Douglas  &  Yowell,  or  by  Douglas  &  Yowell 
for  the  use  and  benefit  of  appellee  Yowell,  or  had  Douglas  &  Yowell  assigned 
the  original  note  of  W.  W.  Crews  to  appellee  Yowell,  which  would  have 
carried  with  it  the  collateral  thereon,  then  this  action  could  have  been  prose- 
cuted against  appalleo,  £.  G.  Crews,  to*  recover  on  the  $260.87  note.    To  such 
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4kD  action,  however,  W.  W.  Crews  would  not  have  been  a  necessary  party. 
The  actions  upon  the  two  notes  are  not  such  as  may  be  joined  under  the 
Code  of  Piactioe,  section  88,  as  they  did  not  affect  the  same  persons. 

For  the  reasons  indicated  the  judgment  must  be  reversed  and  the  cause 
remanded  for  proceedings  not  Inconsistent  herewith. 


BAUM  V.  TURNER,  &c. 
(Filed  October  9,  1903— Not  to  be  reported. ) 

1.  Attachment — Damages— Sufficiency  of  petition— In  an  action  for  damages 
Against  an  officer  who  levied  a  general  attachment  upon  personal  property 
which  was  exempt  from  execution  the  rule  applicable  to  actions  on  attach- 
ment bonds  and  for  maliciously  suing  out  an  attachment,  that  it  must  be 
alleged  that  the  levy  had  been  discharged  by  the  court  before  which  the 
attachment  was  returnable,  does  not  apply,  and  such  an  allegation  is  not 
necessary  to  make  the  petition  good  on  demurrer. 

2.  Husband  and  wife— Rights  of  wife  deserted  by  husband— Under  subsec- 
tion 4  of  section  34  of  the  Civil  Code,  which  provides  that  a  wife  who  is  de- 
serted by  her  husband  may  bring  or  defend  for  him  any  action  which  be 
might  bring  or  defend,  a  wife,  whose  husband  has  abandoned  her,  may  in- 
stitute and  maintain  an  action  against  an  officer  for  damages  for  the  levy  of 
a  general  attachment  upon  the  exempted  property  of  her  husband,  such 
property  being  then  in  her  possession  and  used  by  her. 

3.  Same— The  mere  desertion  of  the  wife  by  the  husband  does  not  render 
personal  property  exempt  under  the  statute  to  a  [person  having  a  ''faniilv 
resident  in  this  Commonwealth"  liable  to  seizure  by  his  creditors  and  to 
subjection  to  their  claims  against  him. 

4.  Sufficiency  of  petition— The  failure  of  the  petition  to  allege  that  the 
sureties  on  the  official  bond  of  the  officer  who  levied  the  attachment  had 
signed  the  bond  and  that  it  had  been  accepted  and  approved  by  the  proper 

"►authority  rendered  it  subject  to  demurrer  as  to  the  sureties. 

N.  B.  Hays  and  Geo.  W.  Saulsbury  for  appellant. 
J.  Q.  Fitzpatrick  and  C.  A.  Wood  for  appellees. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  filed  this  action  against  appellees  to  recover  damages  for  the 
-seizure  of  certain  personal  property  under  an  attachment.  The  oourt  sus- 
tained a  general  demurrer  to  her  petition,  and  she  appeals.  The  sufficiency 
of  the  petition  to  state  a  cause  of  action  is,  therefore,  the  only  question  on 
the  appeal. 

It  was  alleged  in  the  petition  that  the  plaintiff,  on  January  6,  1901,  waj< 
married  in  Louisville,  Ky.,  to  Joe  Baum;  that  shortly  thereafter  she  and 
her  husband  removed  to  Middlesboro,  Ky.,  and  bought  household  goods, 
-oonsisting  of  one  bed,  bedstead,  bedding,  cooking  stove  and  utensils,  knives, 
forks,  spoons,  and  such  other  articles  as  were  necessary  for  housekeeping, 
•and  began  to  keep  house;  that  about  February  1,  1901,  Joe  Baum,  her  hus- 
band, left  and  deserted  her,  and  she  does  not  know  of  his  place  of  abode; 
that  she  brings  this  action  for  herself  and  her  husband,  the  said  Joe  Baum; 
that  on  February  9,  1901,  two  suits  were  filed  in  the  police  court  at  Middles- 
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^ro  hy  H.  Weisstein  &  Bro.  against  Joe  Baum  for  sumR  aggregating  tl65.48, 
"and  attachments  were  sued  out,  which,  on  February  11,  1901,  were  placed  in 
the  hands  of  the  defendant,  J.  C.  Turner,  deputy  chief  of  police  of  Middles- 
boro,  and  he,  in  her  absence  from  her  place  of  residence,  procured  some  neigh- 
bor children  to  oi>en  the  outer  door,  and  proceeded  to  seize  all  her  household 
•goods,  took  down  her  bedstead  and  cook  stove,  and  commenced  to  remove 
'same  from  her  possession  over  her  objection  after  he  was  warned  that  the 
property  that  he  was  taking  was  exempt  from  execution  and  belonged  to 
her;  that  all  of  the  articles  taken  were  then  being  used  by  her  as  a  house- 
keeper and  for  no  other  purpose  and  were  of  value  to  her  $250;  that  she 
-offered  to  file  her  i>etition  in  the  two  cases  in  the  police  court  claiming  said 
property  as  exempt,  but  the  court  refused  to  allow  her  to  appear  and  defend, 
holding  that  she  had  no  standing  in  court;  and  no  further  action  was  taken 
in  the  oases,  and  that  they  were  still  pending,  undetermined.  She  prayed 
judgment  for  16,000  damages. 

The  ground  of  the  court's  ruling  in  sustaining  the  demurrer  appears  to 
have  been  that  the  plaintiff  did  not  show  that  the  levy  had  been  discharged 
1^  the  court  before  which  the  attachments  were  returned.  In  support  of  the 
ruling  Nolle  v.  Thompson,  60  Ky.,  120  (3  Met.),  is  relied  on.  In  that  case 
it  was  held  that  no  action  will  lie  on  an  attachment  bond  or  for  ijialicious 
fining  out  an  attachment  until  the  attachment  is  discharged,  and  such  final 
disposition  of  the  attachment  must  be  alleged.  But  this  is  not  an  action  on 
;an  attachment  1x>nd,  or  for  malicioiisly  suing  out  an  attachment.  If  the 
•oflDcer  had  seized  the  property  under  a  specific  attachment,  directing  him  to 
take  it,  then  this  case  would  apply.  But  the  writ  under  which  the  defend- 
4int  acted  being  a  general  attachment,  did  not  authorize  him  to  take  any 
property  that  was  exempt  from  execution ;  and  in  so  far  as  he  weni>  beyond 
the  command  of  the  writ  his  process  was  no  protection  to  him,  and  he  was 
a  tresi>as8er.  Being  a  trespasser  he  was  liable  to  immediate  action,  as  much 
418  if  he  had  acted. without  any  process  at  all. 

When  the  question  is  whether  the  attachment  was  wrongfully  sued  out, 
the  attachment  defendant  or  any  one  claiming  under  him  must,  to  establish 
the  afiSrmative,  show  that  the  attachment  has  been  discharged  in  the  suit  in 
vvhich  it  was  issued.  But  here  the  question  is  not  as  to  the  wrongful  suing 
•out  of  the  attachment.  The  only  question  Is,  did  the  sheriff  exceed  the  au- 
thority which  his  writ  conferred  upon  him?  The  authorities  are  uniform 
that  if  the  oflSoer  makes  a  levy  which  is  not  authorized  by  his  process  he 
may  be  sued  as  a  tresxmsser  by  the  person  aggrieved.  (Freeman  on  Execu- 
tions, section  272;  12  Amer.  &  £ng.  Ency.  of  Law,  M  edition,  240-251.)  By 
section  84,  subsection  4  of  the  Civil  Code,  it  is  provided:  "If  a  husband 
desert  his  wife  she  may  bring  or  defend  for  him  any  action  which  he  might 
liring  or  defend,  and  shall  have  the  powers  and  rights  with  reference  thereto 
-which  he  would  have  had  but  for  such  desertion." 

This  authorized  the  wife  to  bring  the  action  for  herself  and  her  husband, 
"Who,  it  was  alleged,  had  deserted  her.  They  were  housekeepers  when  he 
left.  She  remained  in  the  house  after  he  deserted  her,  continuing  to  keep 
liouse,  and  the  question  to  be  determined  is,  did  the  property  which  was 
•exempt  before  the  husband  deserted  her  become  subject  to  his  debts  there- 
Btt&rf    The  property  was  his;  he  might  dispose  of  it  as  he  saw  fit,  and  do 
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as  he  pleased  with  the  proceeds  up  to  the  time  of  the  levy  of  the  attachment 
as  far  as  appears.  The  petition  does  not  show  a  severance  of  the  domestic 
relation;  however  protracted  the  abandonment  may  have  been,  the  parties 
constituted  "a  family"  in  law. 

The  statute  creating  exemptions  of  personal  property  from  seizure  for 
debts  (section  1697,  Kentucky  Statutes),  provides  that  certain  property  **of 
persons  with  a  family  resident  in  this  Commonwealth  shall  be  exempt  from 
execution,  attachment,  etc."  Unlike  the  statute  concerning  the  homestead 
exemption,  the  debtor  is  not  required  to  be  "a  housekeeper."  It  is  enough 
in  this  case  if  he  have  "a  family  resident  in  this  Commonwealth."  It  does 
not  appear  to  be  material  where  he  resides.  It  is  to  be  noifCd  that  these 
exemptions  are  in  no  instance  allowed  to  a  person  who  has  no  family  or 
had  none.  The  protection  of  the  family  as  such  from  the  misfortune  of 
debt  that  can  not  be  met  was  the  prime  consideration  of  the  legislature. 
This  is  further  evidenced  by  the  fact  that  after  the  debtor's  death  the  same 
exemptions,  substantially,  continue  for  the  benefit  "of  his  family. "  (Sec- 
tion 1708,  Kentucky  Statutes. )  This  last  section  shows,  too,  that  the  widow 
alone  may  constitute  the  family.  The  purpose  of  the  statute  is  a  humane 
one.  And  it  is  wise.  It  will  be  given,  always,  a  liberal  interpretation  to 
effectuate  its  beneficent  intendment. 

The  title  and  the  legal  custody  and  control  of  movable  chattels  must  be 
lodged  conveniently  for  their  easy  and  safe  disposal  and  transfer.  So  they 
are,  in  the  case  of  exempted  or  personal  property,  reposed  in  "the  head  of 
the  family,"  generally  the  husband  and  father.  He  may  sell  them,  and 
pass  a  good  title.  Notwithstanding  this,  the  fact  that  the  welfare  of  the 
family  and  its  rights  to  possess  and  enjoy  this  property  to  the  exclusion  of 
creditors  is  the  great  object  of  the  statute  must  be  borne  in  mind  in  oon- 
fitruiog  it  in  a  contest  between  "creditors"  and  the  "family."  True,  the 
properly  may  be  the  husband's,  yet  the  wife  and  the  infant  children  have  & 
qualified  use  in  it,  and,  therefore,  the  right  to  hold  it  as  against  an  execu- 
tion or  attachment  creditor.  (Bonnel  v.  Dunn,  29  N.  J.  L.,  485;  Began  ▼• 
Zeeb,  28  Ohio  St.,  488;  Steele  v.  Leonori,  &c.,  28  Mo.  App.,  676.)  Under 
subsection  4,  section  34,  Civil  Code,  supra,  it  was  competent  for  the  wife  to 
institute  and  maintain  on  behalf  of  her  absent  husband  a  suit  necessary  to 
protect  the  exempt  property  from  seizure  for  his  debts.  Or,  if  the  officer  or 
creditor  have  already  disposed  of  the  property,  she  may  maintain  the  suit  to- 
recover  its  value,  and  the  damages  for  its  detention.  It  would  be  a  mockeiT 
to  confer  by  statute  the  right  of  enjoyment  of  properly,  and  yet  for  the 
courts  to  deny  relief  when  the  right  has  been  infringed.  As  said  by  Chief 
Justice  Lewis  in  Wilson  v.  Wilson,  101  Ky.,  731  (19  Ky.  Law  Rep.,  925).  In 
construing  this  same  section  under  somewhat  similar  circumstances:  "Any 
other  interpretation  or  application  would  be  a  sacrifice  of  the  sul)6tance  for 
a  shadow.  And  not  to  allow  the  exemption  in  question  would  be  a  denial  of 
the  benefit  of  the  statute  in  a  case  plainly  within  its  scope  and  purpose^ 
and  detrimental  to  a  class  of  persons  deserving  its  protection  and  intended 
to  be  protected. ' ' 

That  a  deserted  wife  is  "a  family"  under  an  exemption  statute  was  held 
in  Berry  v.  Hanks,  28  111.  App.,  61.  In  so  far  as  the  petition  sought  a  re- 
covery against  Turner's  sureties  on  his  official  bond  it  failed  to  state  & 
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cause  of  action.    It  did  not  show  that  they  had  signed  the  bond,  or  that  \M. 
had  been  accepted  and  approved  by  the  town  council. 

Wherefore,  the  judgment  is  aflSnned  as  to  all  of  the  appellees  except  J.  C. 
Turner.  As  to  him,  it  is  reversed  and  cause  remanded  for  further  proceed-^ 
ings  consistent  herewith. 


COMMONWEALTH  v.  ROARK. 

(Filed  October  9,  1903.) 

Bail  bond— Liability  of  sureties— Waiver— Estoppel— Where  the  sureties  oa 
the  bail  bond  of  one  charged  with  a  felony  executed  a  power  of  attorney  au-. 
thorizing  one  of  them  to  sign  their  names  to  the  bail  l^ond,  except  that  one- 
of  the  sureties  instead  of  signing  the  power  of  attorney  himself  verbally 
directed  his  son  to  sign  his  name,  the  attorney  in  fact  being  then  present » 
the  fact  that  the  surety  whose  name  was  signed  by  another  was  released 
from  liability  by  reason  of  that  act  does  not  release  the  remaining  suretiea. 
in  the  absence  of  knowledge  of  the  circumstances  on  the  part  of  the  officer^ 
taking  the  bond,  as  the  knowledge  of  the  agent  to  sign  the  bond  is  imputed 
to  the  sureties  whom  he  represented,  and  amounts  to  a  waiver  of  any  in ^ 
formality  in  the  execution  of  the  bond  by  the  co-surety  and  to  an  estoppel  ta 
deny  the  validity  of  his  signature. 

C.  J.  Pratt,  M.  R.  Todd,  Nat  A.  Porter  and  W.  B.  Oaines  for  appellant^ 

W.  G.  Goad  for  appellees. 

Appeal  from  Allen,  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

John  Roark  being  in  custody  before  the  county  judge  of  Allen  county^ 
charged  with  a  felony,  was  admitted  to  bail  by  that  magistrate  for  his  ap^ 
pearanoe  before  the  Allen  Circuit  Court  to  answer  any  indictment  that, 
might  be  found  against  him  growing  out  of  the  charge. 
"  Appellee,  W.  B.  Roark«  and  others  undertook,  as  his  bail  in  a  bond  executed 
before  the  county  judge,  that  he  would  so  appear.     But  he  defaulted.    In  a, 
suit  upon  the  forfeited  bail  bond  one  of   the  sureties,  M.  Q.  Brown,  was  dis- 
charged because  it  was  conclusively  shown  that  he  did  not  in  person  sign, 
the  bond,  or  by  a  writing  signed  by  him  authorize  another  to  sign  his  name- 
to  it.     (Section  489,  Kentucky  Statutes;  Billington  v.    Commonwealth,  79« 
Ky.,  400.)    The  other  answering  sureties,  appellees.  W.  B.  Roark  and  J.  M. 
BraswplI,  claim  that  they  were  released  because  Brown  was  not  bound.    The 
circuit  court  discharged  them.     The  facts  are,  so  far  as  necessary  to  under- 
stand the  point  to  be  decideti,  that  W.  B.  Roark  was,  by  a  written  power  of 
attorney,  apparently  signed  by  all  the  other  sureties,  and  in  fact  so  signed, 
except  by  Brown,  authorized  as  such  attorney  in  fact  to  sign  the  names  of 
the  sureties  to  the  bail  bond.     W.  B.  Roark  was  present  when  M.  G.  Brown 
agreed  to  sign  the  bond  as  a  surety,  but  instead  of  signing  his  name  to  the. 
paper,  tha  power  of  attorney,  he  requested  his  son,  who  was  present,  to  sign 
it  for  him,  which  was  done.     This  was  known   to  W.  B.  Roark.     None  of 
the  sureties,  except  W.  B.  Roark,  appear  to  have  been  present  when  the^ 
bond  was  executed  before  the  county  judge.    It  was  not  shown   that  the^ 
oouDty  judge  knew  that  M.  O.  Brown  had  not  in  person  signed  his  name^ 
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^o  the  power  of  attorney.     Now,  can    it  be  that  W.  B.  Roark  and  the  other 
Sureties,  whom   he  was  representing  as  their  agent  in  that  matter,  are  re- 
leased  from  liability  because  Brown  was  not  bound?    There  is  a  line  of 
xsases  decided  by  this  court,  notably  Commonwealth  v.  Magoffin,  16  Ky.  I^aw 
Rep.,  775;  Wilson,  Keo'r  v.  Linvllle,  96 Ky.,  60(16  Ky.  Law  Rep..  840);  Com- 
monwealth V.  Yarbrough,  84  Ky. ,  496,  and  Commonwealth  v  Belt,  SI  Ky.  Law 
Bep. ,  889,  which  go  to  the  extent  that  where  the  county  judge,  or  other  official 
representing  the  Commonwealth,  knowingly  permits  an  incomplete  bond  to 
he  accepted,  as  where  some  of  the  sureties'   names  were  signed  by  others 
without  written  authority  from  such  obligors,  none  of  the  sureties  will  be 
'bound.     And  this,  too,  notwithstanding  that  all  the  sureties  were  present 
«nd  saw  the  bond  executed  as  It  was,  and  notwithstanding  that  in  law  it  is 
't}ompetent  for  a  surety  to  waive  the  execution  of  the  bond  by  one  who  had 
been  named  therein  as  his  cosurety.     In  all  of  those  cases  the  officer  repre- 
''senting  the  Commonwealth  knew  that  some  of  the  sureties  named  in  the 
bond  had  not  signed  it;  or  knew  that  some  whose  names  were  signed  by 
-others  had  not  written  authority  to  do  so,  at  least  knew  that  no  such  au- 
thority was  exhibited  or  filed.     Nothing  appears  in  those  cases  to  show  that 
the  sureties  signing   intended  to  waive  the  due  execution  of  the  bond  by  the 
'others  named  in  it,  or  that  they  were  aware  that  the  official  had  not  fully 
'Complied  with   the  law  in  requiring  the  due  execution  of  the  bond.     From 
these  facts  the  court  argued  that  the  other  sureties  had  a  right  to  presume 
that  the  official  taking  the  bond  had  proper  assurance  that  those  signing  it 
for  others  had  legal  authority  to  do  so  bo  as  to  bind  them.     None  of  these 
tsases  hold,  of  course,  that  any  one  can  presume  anything  to  the  contrary  of 
his  own  actual  knowledge.     But  this  case  goes  beyond  anything  in  any  of 
-those  cited.     The  sureties  here,  excepting  Brown,  had  by  a  valid  paper  ap- 
pointed another  to  act  in  their  stead  and  for  them  in  this  transaction. 

Under  familiar  and  salutory  principles  of  the  law  of  agency,  when  one 
elects  to  act  by  an  agent,  the  knowledge  of  the  latter  acquired,  or  in  mind, 
4n  that  transaction  is  conclusively  imputed  to  such  principal.  Otherwise, 
It  would  be  safer  to  the  principal  to  always  act  by  agent,  for  the  agent*s 
guilty  knowledge,  perhaps  the  scienter  of  an  action  based  on  the  contract 
■made  by  him,  would  not  affect  the  principal,  though  he  might  profit  by  the 
agent's  act.     (Trimble  v.  Ward,  97  Ky.,  748,  17  Ky.  Law  Rep  .  608. ) 

This  matter  is  well  stated  by  Jjord  Brougham  in  Kennedy  v.  Oreen,  8 
Myl.  &  K.,  6U9,  who  says  that  the  reason  of  this  rule  is  that  the  ^'policy  and 
safety  of  the  public  forbid  a  person  to  deny  knowledge  while  he  is  so  deal- 
ing as  to  keep  himself  ignorant,  *  *  *  and  yet  all  the  while  let  his  agent 
iknow,  and  himself  perhaps  profit  by  that  knowledge." 

W.  B.  Koark  knew  exactly  how  the  power  of  attorney  was  executed  by 
Brown ;  the  county  judge  did  not  know.  W.  B.  Roark  appears  to  have  oon- 
"cealed  from  the  county  judge  the  truth  as  to  how  the  paper  was  executed — 
~or,  what  amounts  to  the  same  thing,  had  presented  it  as  genuine,  when  he 
knew  it  was  not.  His  act  being  for  himself  and  his  co-sureties,  vas  equiv- 
alent to  a  representation  by  each  of  them  that  the  paper  was  the  genuine 
signature  of  Brown ;  or  at  least  they  were  willing  to  waive  bis  executing 
the  bond  otherwise.  They  could  have  waived  Brown's  bignature  altogether. 
They  can  estop  themselves,  too,  from  denying  that  his  signature  to  the 
ipower  of  attorney  was  genuine. 
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When  one  surety  flays  to  the  offiolal  taking  the  bond:  "I  know  all  the  facts^ 
relating  to  the  signing  of  the  power  of  attorney  by  my  proposed  co-surety ; 
I  assure  you  that  he  has  signed  the  power  of  attorney,  and  request  you  ta 
accept  the  bond  under  that  signature  of  his,  and  of  my  own  made  with  full 
knowledge  of  the  circumstances,  and  thereui)on  to  release  the  prisoner/*^ 
such  surety  has  waived  any  informality  In  the  execution  of  the  bond  by  hia 
cosurety.  It  is  also,  if  acted  upon  a  good  estoppel  against  his  afterward 
denying  the  validity  of  his  cosurety's  signature.  The  action  of  W.  B.  Roartc 
was  tantamount  to  such  assurance. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro-^ 
ceedings  consist«nt  herewith. 

'The  whole  court  sitting,  except  Judge  Paynter. 

Chief  Justice  Burnam  dissents. 


STRUBBE  V.  LEWIS,  &c. 
(Filed  October  9,  1908-Not  to  be  reported. ) 

1.  Written  contract — Parol  evidence  of  consideration— Under  the  provisions.- 
of  section  470  of  the  Kentucky  Statutes  a  consideration  not  expressed  in  a 
written  contract  may  be  proved  by  parol  evidence. 

2.  Same— Where  a  written  contract  authorized  a  person  to  cut  and  remove- 
timber  from  the  lands  belonging  to  another  located  on  a  certain  river  in  a. 
designated  county,  parol  evidence  was  competent  to  identify  the  lands  design 
nated  in  the  writing. 

3.  Limitation— In  an  action  to  recover  sums  expended  in  cutting  and  haul- 
ing timber  from  lands  which  were  afterwards  found  to  be  the  pi-operty  ot 
persons  other  than  the  vendor  of  the  timber,  in  the  absence  of  any  charge 
that  the  vendor  of  the  timber  deceived  the  purchaser  or  that  he  enten^d  into 
the  contract  for  the  sale  of  the  timl)er  by  mistake,  believing  that  ho  had 
title  to  the  lands,  it  will  be  assumed  that  the  action  was  based  upon  the  im  ^. 
plied  warranty  in  the  contract  that  the  vendor  had  title  to  the  timber  sold» 
hence  the  fifteen-year  statute  applies,  and  not  the  seven-year  statute  wittx. 
reference  to  fraud. 

W.  A.  Morrow  for  appellant. 

G.  S.  Shadoan,  T.  Z.  Morrow,  Jr.,  and  Edwin  P.  Morrow  for  appellees.. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Plaintiffs  (appellees)  declared  upon  a  written  contract,  by  which  it  was^ 
alleged  that  appellant  had  contracted  to  sell  to  them  certain  timber  uxxtn  a 
certain-described  boundary  of  land  for  a  certain-named  consideration;  that, 
acting  under  such  contract  they  had  entered  within  the  boundary,  and  had 
cut  about  600  logs,  when  others  interfered  and  took  the  timber  from  them^ 
In  suits  at  law  brought  by  appellees  to  test  the  title  to  the  timber  judg- 
ments had  been  rendered  against  appellees.  They  claimed  that  they  had  ex- 
pended S406.60  in  cutting  and  hauling  the  timber,  and  were,  therefore, 
damaged  to  that  extent  by  reason  of  the  failure  of  appellant's  title  thereto. 

Upon  the  trial  this  contract  was  introduciKl  as  the  one  called  for  by  the. 
above  pleadings : 

**G.  M  Nevels:  You  are  authorized  to  cut  and  remove  timber  from  the. 
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lands  belonging  to  W.  G.  Strubbe  on   Sinking  oreek  and  Big  and  Little 
^outb  Fork  rivers,  in  Wayne  county,  Kentucky.    November  1,  1899, 

•'JOE  Cr.  PARKER,  Agent." 

It  was  averred  that  Parker  was  acting  as  the  authorized  agent  of  appel- 
lant, and  that  Nevel  and  appellee  Lewis  were  co-partners  in  that  transaction. 
The  court  permitted  evidence  to  go  to  the  jury,  over  the  objections  of  ap- 
pellant, as  to  the  consideration  for  the  timber  so  sold ;  also  as  to  the  particu- 
lar boundaries  of  land  covered  by  the  writing.  Appellant  now  insists  that 
^his  was  a  harmful  error,  in  that  it  allowed  parol  evidence  to  enlarge  the 
written  contract  sued  upon,  and  that  without  an  allegation  that  the  writing 
was  not  the  complete  contract. 

In  our  opinion  the  consideration  was  not  necessary  to  be  set  out  in  the 
^contract,  although  it  was  otherwise  at  common  law.  Section  470  of  the 
Kentucky  Statutes,  concerning  written  contracts,  provides:  '*But  the  con- 
sideration need  not  be  expre6.sed  in  the  writing.  It  may  be  proved  when 
necessary,  or  disproved  by  parol  or  other  evidence." 

The  lands  described  in  the  writing  are  sufficiently  definite  to  designate 
the  subject  of  the  contract.  It  was  not  improper  to  allow  parol  evidence  to 
identify  the  lands  designated  by  the  writing.  Appellant  assumes,  though 
it  may  be  found  that  this  is  an  action  upon  a  contract  in  writing,  that  it  is 
based  upon  fraud,  in  that  appellant  sold  timber  upon  land  which  he  did  not 
own,  and  it  is  claimed  for  appellant  that  such  an  action  is  barred  in  five 
^ears  after  the  right  to  sue  accrued.  More  than  five  years  having  elapsed  in 
this  case  after  the  accrual  of  the  right  of  action  before  the  suit  was  filed,  the 
•statute  of  limitation  is  pleaded. 

We  are  of  opinion  that  the  action  is  not  based  upon  fraud.  It  is  not 
"Charged  that  appellant  deceived  appellees,  knowing  that  he  had  not  the  title 
to  the  land,  yet  representing  that  he  had  for  the  purpose  of  deceiving  them. 
Nor  is  it  alleged  that  he  entered  into  the  contract  by  mistake,  believing  that 
he  had  the  title  to  the  land,  whereas  he  did  not  have  it.  We  are  of  opinion 
that  this  action  was  brought  upon  the  implied  warranty  embraced  within 
the  contract,  which  is  that  the  vendor  had  the  title  to  the  timber  thereby 
«old.  An  action  upon  the  breach  of  this  implied  covenant  is  an  action  upon 
«  written  contract  to  which  the  fifteen  years'  statute  of  limitation  applies. 

Perceiving  no  error  in  the  record  prejudicial  to  appellant  the  judgment  is 
affirmed,  with  damages. 


WYLES,  COM'R  v.  BERRY. 
(Filed  October  9,  1903. ) 

1.  Withdrawal  of  pleading— Admissions— An  admission  of  fact  in  a  plead- 
ing, which  a  litigant  signed  and  swore  to,  and  which  the  court  permitted 
him  to  withdraw,  against  his  interest  in  the  litigation,  may  be  proven  by 
his  adversary,  as  if  made  under  other  circumstances. 

2.  Same— The  fact  that  the  court,  in  its  discretion,  permits  a  litigant  to 
withdraw  a  pleading  filed  by  him  does  not  authorize  the  removal  of  such 
pleading  from  the  files  of  the  record  without  leaving  a  properly  attested  copy 
of  it. 

3    ya,i,e— In  the  absence  of  the  pletiding  which  the  court  allowed  to  be 
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withdrawn  its  coott^ots  should  have  been  admitted  for  the  purpose  of  prov* 
ing  an  admission  made  therein. 

4.  Money  loaned  by  order  of  court— Action  on  bond— Evidence— In  an 
action  on  a  bond  executed  for  the  payment  of  money  loaned  by  order  of 
oourt  it  was  proper  for  the  payee  to  prove  the  financial  worth  of  the  person 
for  whom  the  money  was  borrowed  at  the  time  the  loan  was  made. 

Lucius  Desha  for  appellant. 

J.  Stanley  Webster  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Kear. 

Appellee,  sued  as  principal  upon  a  bond  for  the  payment  of  money  loaned 
lyy  order  of  the  Harrison  Circuit  Court,  pleaded  non  est  factum  to  the  obli- 
gation. Upon  the  trial  the  plaintiff  offered  to  prove  that  appellee  had  filed 
«n  answer,  originally,  in  the  action  upon  the  bond,  pleading  that  he  had 
signed  it  as  surety  only,  whereas  it  appears  to  have  been  executed  by  him  as 
principal.  He  was  permitted,  without  objection,  and  before  reply,  to  "with- 
draw" that  answer,  and  to  file  another  denying  the  execution  of  the  paper. 
The  trial  court  refused  to  require  appellee  to  replace  the  withdrawn  pleading 
with  the  files  of  the  suit,  though  he  admitted  he  had  it  in  his  possession, 
and  refused,  too,  to  admit  evidence  as  to  its  contents. 

Appellee  should  have  been  required  to  replace  the  paper  among  the  files  of 
the  suit,  and  if  that  could  not  be  done,  its  contents  should  have  been  ad- 
mitted. Even  if  a  party  is  permitted,  in  the  discretion  of  the  court,  to 
^withdraw  a  pleading,  it  does  not  follow,  and,  indeed,  it  is  not  proper,  that 
lie  should  be  permitted  to  take  it  off  the  files  of  the  record  without  leaving 
Jk  properly  attested  copy.  The  effect  of  the  order  permitting  the  withdrawal 
is  merely  to  eliminate  the  pleading  as  a  pleading  tendering  an  is^ue  to  be 
tried  in  the  case.  If  it  contains  an  admission  of  fact  relevant  to  the  trial, 
jind  if  it  is  signed  or  sworn  to  by  the  party  in  whose  behalf  it  was  filed,  such 
admission  may  be  proved  on  the  trial  against  the  party  making  it  as  may 
te  any  other  admission  of  his  against  his  interest.  We  are  aware  that  in 
«>me  jurisdictions,  and  in  some  instances  in  this  State,  pleadings  are  not 
Tequired  to  be  verified  by  the  personal  oath  of  the  party,  nor  to  be  signed  by 
bim.  In  such  cases  in  the  absence  of  showing  that  he  authorized  and  knew 
of  the  making  of  the  statement  asserting  a  fact  purporting  to  be  within  his 
personal  knowledge,  and  afterward  sought  to  be  proved  as  an  admission,  it 
should  not  be  allowed.  But  where  he  signs  the  pleading,  and  esx)ecially 
•where  he  swears  to  the  truth  of  its  statements,  we  perceive  no  reason  why 
jin  admission  of  fact  in  it  against  his  interest  may  not  be  proved  by  his  ad- 
-versary,  as  if  made  under  other  circumstances.  The  weight  of  authority,  as 
-well  as  sound  reason,  seem  to  support  this  rule.  (Pope  v.  Allis,  115  U.  S., 
B68;  Delaware  Co.  v.  Diebold,  &c.,  133  U.  S.,  473;  Gibson  v.  Harriott,  55 
^rk.,  86;  Rairdan  v.  Central  Iowa  Ry.  Co.,  69  Iowa,  627;  Baltimore,  &c., 
li,  R.  Co.  V.  Evarts,  US  Ind.,  533;  Daub  v.  Englebach,  109  111.,  267;  Peck- 
liam  Iron  Co.  v.  Harper,  41  Ohio.  St.,  100;  Fite  v.  Black,  92  Ga.,  863; 
:Blankman  v.  Vallejo,  15  Cal. ,  639. ) 

The  affidavit  of  J.  I.  Blanton,  offered  to  contradict  or  impeach  his  testi- 
ZDony,  was  properly  rejected  as  it  was  not  conflicting  with   his  stiitemonts 
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on  the  trial.  Evidence  offered  by  appellant  tending  to  show  the  financial 
worth  of  J.  I.  Blanton  at  the  time  the  money  was  loaned,  who  appears  to 
have  been  the  person  for  whom  the  money  was  actually  borrowed,  should 
have  been  permitted. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  under  proceedings, 
not  inconsistent  herewith. 


HUYSER  V.  COMMONWEALTH. 
(Filed  October  9,  1908. ) 

1.  Jjegiflative  act  —  Subject  expressed  in  title  —  Constitutionality  —  An- 
amendatory  act  of  the  general  assembly,  entitled  "An  act  for  the  better  en- 
forcement of  an  act  approved  March  10,  1894,  entitled  'An  act  w^hereby, 
etc.*  "  (meaning  the  local  option  law),  is  not  violative  of  the  provisions  of 
section  51  of  the  Constitution,  that  *'no  law  enacted  by  the  general  assembly 
shall  relate  to  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title"  because  it  embraces  one  or  more  offenses  not  provided  for  in  the  orig- 
inal act.  where  such  offenses  are  germane  to  the  subject-matter  expressed  in 
the  title,  viz,,  the  better  enforcement  of  the  local  option  law. 

2.  Statute — Uncertainty— A  provision  of  the  amendatory  act,  empowerins^ 
the  court  after  a  {wrson  has  been  convicted  twice  for  violations  of  its  provi- 
sions to  require  of  him  a  bond  for  his  **good  behavior,"  is  not  void  for  un- 
certainty because  it  fails  to  define  the  meaning  of  the  term  ''good  behavior,  ** 
as  that  term  is  as  old  a«  the  common  law  and  well  understood. 

3.  Criminal  law— Double  punishment— The  provision  of  the  statute  au- 
thorizing the  court  to  require  of  a  person  twice  convicted  of  violations  of  the- 
local  option  law  a  bond  for  his  good  behavior  is  not  subject  to  the  objection, 
that  it  imposes  double  punishment. 

4.  Same — Construction  of  statute — The  provision  of  an  amendment  to  the 
local  option  law,  empowering  the  court  to  require  a  bond  for  good  behavior 
of  a  person  ''on  the  second  or  any  subsequent  conviction  for  a  violation  or 
the  act  or  any  of  its  amendments,"  refers  to  a  conviction  for  an  offense  com- 
mitted after  his  conviction  for  a  previous  like  offense. 

5.  M.  Payton  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Ezra  Huyst^r,  was  convicted  in  the  lower  court  under  each 
of  four  indictments  for  selling  spirituous  liquors  in  violation  of  the  local 
option  law,  his  punishment  in  three  of  the  cases  being  a  fine  of  |60  each, 
and  in  the  fourth  a  fine  of  1100.  The  fines,  together  with  the  costs  of  the 
prosecutions,  were  immediately  paid  by  him. 

It  appears  from  the  record  that  the  four  convictions  of  appellant  occurred 
at  the  same  term  of  court,  and  the  last  two  of  them  on  the  same  day,  and 
that  these  convictions  were  bad  under  the  provisions  of  an  act  of  the  legisla- 
ture of  Kentucky,  amendatory  of  the  general  local  option  law,  approved 
March  11,  1902,  page  41,  Acts  1902. 

There  are  two  sections  of  this  amendment  imposing  penalties  for  a  viola> 
tion  of  the  act.     Section  2  provides  that  "it  shall  be  unlawful  for  any  per- 
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son  to  sell,  lend,  give,  procure  for  or  furoish  to  another  any  spirituous, 
▼inous  or  malt  liquors,  or  have  in  his  possession  spirituous,  vinous  or  malt 
liquors,  for  the  purpose  of  selling  them  in  any  territory  where  said  act  is  in 
force,  and  any  person  so  offending  shall  be  fined  not  less  than  $60  nor  more 
than  tlOO,  and  imprisoned  not  less  than  ten  nor  more  than  fifty  days. " 

It  will  be  observed  that  the  object  of  the  foregoing  section  is  not  the  pun- 
ishment of  the  person  who  himself  sells,  or  otherwise  disposes  of,  spirituous, 
vinous  or  malt  liquors  where  local  option  is  in  force,  for  his  punishment  is 
provided  for  by  section  5  of  the  act,  but  its  object  is  the  punishment  of  the 
persons  who  shall  sell,  lend,  give,  procure  for,  or  furnish  to,  another  such 
liquors,  to  be  sold  by  the  latter  where  local  option  is  in  force,  or  for  having 
in  his  (the  former's)  own  possession  such  liquors  for  the  purpose  of  selling 
them  in  the  forbidden  territory. 

Section  5,  under  which  appellant  was  convicted,  takes  the  place  of  section 
4  of  the  original  act,  and  its  object  is  the  punishment  of  any  person  who 
sells  liquors  where  local  option  is  in  force;  its  language  embraces  any  sale, 
barter,  or  loan  of  spirituous,  vinous  or  malt  liquors  that  may  be  "directly 
or  indirectly*'  made  within  the  inhibited  territory.  This  section  also  makes 
it  an  offense  for  any  person  to  knowingly  furnish  or  rent  a  house,  room, 
wagon,  or  any  conveyance  or  thing  in  which  such  liquors  are  sold,  bartered 
or  loaned.  And  the  punishment  prescribed  for  the  offenses  named  in  this 
section  is  a  fine  of  not  less  than  $60,  nor  more  than  tlOO,  or  imprisonment  in 
jail  not  less  than  t^n  nor  more  than  fifty  days,  or  both  fine  and  imprison- 
ment, in  the  discretion  of  the  court  or  jury. 

Section  3  of  the  amendment  provides  that  *' on  the  second  or  any  subse- 
quent conviction  for  a  violation  of  said  act,  or  any  of  its  amendments,  the 
court  shall  require  the  defendant  to  execute  bond  in  the  sum  of  S200  to  be  of 
'good  behavior'  for  the  period  of  twelve  months." 

A  subsequent  paragraph  of  section  3  allows  the  court,  in  its  discretion,  to 
increase  the  amount  of  the  bond,  and  if  the  bond  is  not  given,  to  commit 
the  defendant  to  jail  for  a  period  not  exceeding  ninety  days,  to  be  fixed  by 
the  court. 

During  the  same  term  of  the  court  at  which  the  four  convictions  of  the 
appellant  were  secured,  and  on  the  same  day  of  his  conviction  on  each  of 
the  two  indictments  last  tried,  a  rule  was  is.sued  against  him  by  order  of 
the  court,  returnable  on  the  tenth  day  of  that  term,  requiring  him  to  give 
bond,  as  provided  by  section  3  of  the  act  supra.  Appellant  appeared  in 
obedience  to  the  rule  and  filed  a  response  thereto,  which  the  court  held  in- 
sufficient. Whereupon  the  rule  was  made  absolute,  and  it  was  adjudged  that 
he  execute  bond  in  the  sum  of  $200  for  his  "good  behavior"  for  a  period  of 
twelve  months,  and  upon  his  failure  to  do  so  that  he  be  confined  in  jail 
ninety  days. 

The  bond  was  not  executed  by  him,  and  we  are  now  called  upon  to  con- 
sider the  questions  of  law  raised  by  the  appeal  of  the  case  to  this  court.  No 
complaint  is  made  of  the  action  of  the  lower  court  in  the  matter  of  the  fines 
imposed  under  the  indictments,  but  it  is  contended  for  appellant  that  the 
conrt  had  no  authority  to  require  of  him  the  execution  of  the  bond  because, 
first,  the  act  of  March  11,  1902,  is  in  violation  of  section  51  of  the  State  Con- 
stitution, in  that  it  relates  to  more  than  one  subject;  soeoud,  that  section  S 

vol.  25—39 
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of  the  act  is  Toid  for  uncertainty;  and,  third,  that  the  act  imposes  a  double 
punishment. 

Section  61  of  the  Constitution  provides  that  "no  law  enacted  by  the  gen- 
eral assembly  shall  relate  to  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title. ' ' 

The  title  of  the  act  approved  March  11,  1902,  is  as  follows:  "An  act  for  the 
better  enforcement  of  an  act  approved  March  10,  1804,  entitled  *An  act 
whereby  the  sense  of  the  people  of  any  county,  city,  town  or  district,  or  pre- 
cinct, may  be  taken  as  to  whether  spirituous,  vinous  or  malt  liquors  shall  be 
sold,  bartered  or  loaned  therein,  and  to  amend  section  4  of  said  act.'* 

The  general  subject  of  the  act  is  the  better  enforcement  of  the  "local 
option  law,*'  and  is  so  expressed  in  its  title.  Though  embracing  one  or 
more  offenses  that  are  not  to  be  found  in  the  original  law  of  which  it  is  an 
amendment,  it  contains  no  provision  that  is  not  germane  to  the  subject  ex- 
pressed in  the  title,  and  as  a  whole  its  meaning  is  so  obvious  that  it  can  be 
readily  understood  by  a  person  of  ordinary  intelligence. 

The  courfc  has  repeatedly  announced  in  effect  that  no  provision  of  a  statute, 
directly  or  indirectly  relating  to  the  subject  expressed  in  the  title,  having  a 
natural  connection  therewith,  and  not  foreign  to  the  same,  should  be  deemed 
within  the  inhibition  of  section  61  of  the  Constitution,  which  provides  that 
"no  law  enacted  by  the  general  assembly  shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title."  (Chiles  v.  Drake,  59  Ky.,  146; 
L.  &  O.  T.  R.  Co.  V.  Ballard,  59  Ky.,  165;  Jacobs  v.  L.  &  N.  R.  R.  Co.,  Ti 
Ky.,  2)3;  Allen  v.  Hall,  77  Ky.,  85;  Mc Arthur  v.  Nelstm.  81  Ky.,  67;  Com- 
monwealth V.  Godshaw,  82  Ky.,  435;  Conley  v.  Commonwealth,  98  Ky.,  IJK; 
Weber  v.  Commonwealth,  24  Ky.  Law  Rep.,  (part  II),  1737.) 

Tested  by  the  foregoing  rule,  the  statute  in  question  is  not  repugnant  to 
section  51  of  the  Constitution,  and  we  so  decide. 

We  are  not  disposed  to  agree  with  appellant's  contention,  that  so  much  of 
section  3  of  the  act  supra  as  empowers  the  court  after  two  convictions  for  a 
violation  of  its  provisions  to  require  of  the  person  so  convicted  a  bond  for 
his  "good  behavior"  is  void  for  uncertainty,  because  it  fails  to  indicate  in 
express  language  what  is  meant  by  the  words  "good  lx»havior." 

Section  382  of  the  Criminal  Code  provides  that  "a  i)erson  may  be  arrested 
•for  the  purpose  of  requiring  of  him  .security  to  keep  the  peace,  or  for  his 
•good  behavior.'  "  The  grounds  for  such  arrest  are  set  forth  in  subsections 
1,  3  and  3  of  section  oS2,  l)nt  the  Code  nowhere  defines  the  meaning  of  the 
term  "good  behavior."  It  is,  however,  an  expression  as  old  as  the  common 
law.  Behavior  is  the  mode  of  conducting  oneself,  and  is  used  to  express 
one's  manner  of  living.  To  be  put  upon  one's  "good  behavior"  is  to  be  in 
a  state  of  trial,  in  which  something  important  depends  on  propriety  of  con- 
duct. Therefore,  the  legal  signification  of  the  expression  "good  behavior." 
as  used  in  the  statute  supra,  is  that  one  who  is  placed  under  bond  for  his 
"good  behavior,"  as  therein  outhorlzed,  is  to  be  in  a  state  of  trial  or  proba- 
tion with  respect  to  the  subject-matter  of  the  statute,  he  must  for  a  given 
time  behave  with  such  propriety  of  conduct  as  to  make  himself  amenable  to 
the  statute.  In  other  words,  he  must  keep  within  its  letter  and  spirit,  by 
refraining  from  any  further  violation  of  its  provisions  during  the  period  of 
proliation,  otherwise  he  or  his  surety  will  have  to  pay  the  penalty  named  in 
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%he  bond.  We  are  of  the  opinion,  therefore,  that  the  meaning  of  the  words 
^•goodlbehavior,'*  found  In  the  statute,  is  so  well  known,  and  their  conneo- 
tion,  with  the  intent  and  purpose  of  the  statute,  so  patent  that  they  can  not 
fail  to  be  understood  by  persons  of  ordinary  intelligence ;  and  If  so  it  follows 
that  the  statute  can  be  neither  uncertain  nor  void  in  the  particular  com- 
plained of. 

We  are  likewise  unable  to  sustain  the  third,  and  last,  contention  of  appel- 
lant's  counsel,  that  the  statute  supra,  as  amended,  or  that  part  of  it  requir- 
ing the  bond  upon  a  second  or  any  subsequent  conviction,  imposes  double 
punishment,  and  is,  therefore,  unconstitutional.  If  it  be  conceded  that  the 
judgment  requiring  the  convicted  person  to  enter  into  bond  for  good  behavior 
is  punishment,  that  is  a  part  of  the  penalty  inflicte<l  by  virtue  of  the  pro- 
vision of  the  statute,  it  is  a  punishment  which  falls  under  the  head  of  pre- 
Tentlve  justice.  (Blackstone*s  Com.,  volume  4,  page  253.)  The  only  actual 
punishment,  however,  that  could  result  to  the  appellant  from  the  requisition 
of  the  judgment  as  to  the  giving  of  the  bond  would  arise  from  his  failing  to 
execute  it,  as  his  imprisonment  in  jail  for  the  period  of  ninety  days  would 
"be  the  consequence. 

The  law  makes  a  distinction  between  the  one  time  offender  and  the  hard- 
ened offender,  or  criminal,  for  the  former  may  amend  his  way,  l^ecome  a 
good  citizen,  and  thereby  atone  for  his  one  act  of  'wrongdoing,  while  the 
repeated  offenses  of  the  latter  may  so  provoke  the  majesty  of  the  law  as  to 
compel  the  infliction  upon  hlra  of  its  severest  penalty,  and  even  a  repetition 
thereof  as  a  complete  deterrent,  if  demanded  by  the  public  good. 

This  principle  has  been  recognized  by  the  law-making  power  of  our  State, 
■Wkud  carried  into  effect  by  the  repeated  adjudications  of  this  court.  For  in- 
stance, section  1130.  Kentucky  Statutes,  provides  that  any  p«»rson  convicted 
a  second  time  of  felony,  the  punishment  of  which  is  confinement  in  the  peni- 
tentiary, shall  be  confined  in  the  penitentiary  not  less  than  double  the  time 
of  the  first  conviction;  and  If  ctmvicted  a  third  time  of  felony  he  shall  be 
confined  in  the  penitentiary  during  his  life.  The  validity  of  this  statute 
has  been  repeatedly  upheld  by  this  court  upon  the  ground  that  it  is  not  in 
violation  of  the  constitutional  provision  that  no  one  for  the  same  offense 
shall  be  twice  put  in  jeopardy.  The  increased  punishment  is  not  for  the 
former  offenses,  but  the  previous  convictions  merely  aggravate  the  last 
offense,  and  add  to  its  punishment.  The  accused  is  not  re*[uired  to  answer 
to  the  former  charges  and  defend  against  them.  Nothing  is  heard  in  refer- 
ence to  the  former  trials  save  the  fact  of  conviction.  (Mount  v.  Common- 
wealth, 2  Duvall,  98;  Taylor  v.  Commonwealth,  3  Ky.  Law  Kep.,  783;  Boggs 
V.  Commonwealth,  9  Ky.  Law  Rep.,  342;  Chenowith  v.  Commonwealth,  11 
Ky.  Law  Rep.,  561;  Wharton  v.  Commonwealth,  7  Ky.  Law  Rep.,  5(51.) 

There  was  a  discretionary  jurisdiction  at  common  law  in  the  court  trying 
a  person  charged  with  misdemeanor,  to  bind  the  accused  after  conviction, 
and  as  a  part  of  the  judgment  to  good  behavior  for  a  time,  and  such  juris- 
diction was  inherent  in  every  court  of  record  having  criminal  jurisdiction. 

**If  a  person  have  been  convicted  of  a  misdemeanor,  it  is  usually  part  of 
the  judgment  that  he  shall  find  security  for  his  good  behavior  for  some 
time  "    (9  Bacon's  Abr.,  309. ) 

*'Thls  requisition  of  sureties  has  been  several  times  mentioned  before  as 
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part  of  the  penalty  Inflicted  upon  Ruch  as  have  been  guilty  of  certain  gross 
misdemeanors;  but  there,  also,  it  must  be  understood  rather  as  a  caution 
against  the  rei)etition  of  the  offense  than  any  immediate  pain  or  punish- 
ment."     (Bl.  Com.,  volume  4,  page  251. ) 

It  will  be  observed,  therefore,  that  section  8  of  the  statute  supra,  in  re- 
quiring security  for  good  behavior  of  the  person  convicted  follows,  and  is  hat 
declaratory,  of  the  common  law. 

An  examination  of  the  case  of  the  State  of  West  Virginia  v.  GSllilon,  57 
L.  B.  A.,  42(5,  which  is  strongly  relied  on  by  counsel  for  appellant,  will 
show  that  it  is  not  in  conflict  with  the  view  herein  expressed.  In  that  case 
the  defendant  was  convicted  under  indictment  for  fraudulently  selling 
spirituous  liquor  by  retail  without  licnese,  and  his  punishment  fixed  at  a 
fine  of  tl5;  in  addition  he  was  required  by  the  court  to  give  bond  in  the  sum 
of  $500  for  his  good  behavior,  *  *  *  and  "not  tO  sell  intoxicating,  drinks 
contrary  to  law  for  the  period  of  twelve  months,"  The  indictment  was 
under  section  1.  chapter  32,  Criminal  Code  of  West  Virginia,  which  pre- 
scribes as  punishment  for  the  offense  of  which  the  accused  was  convicted  a 
fine  of  not  less  than  $10  nor  more  than  tlUO,  and,  at  the  discretion  of  the 
court,  imprisonment  in  the  county  jail  not  exceeding  three  months.  It  ap- 
pears from  the  opinion  of  the  Supreme  Court  of  West  Virginia,  in  the  case 
supra,  that  the  Criminal  Code  of  that  State  contains  no  provision  authoriz- 
ing the  trial  court  to  require  such  a  bond  as  was  attempted  to  be  exacted  of 
the  person  convicted,  hence  it  was  held  that  as  the  offense  of  which  he  stood 
convicted  was  not  an  offense  at  common  law,  but  purely  one  of  statutory 
creation,  the  court  was  without  jurisdiction  to  impose  a  common  law  pun- 
ishment, but  was  restricted  to  the  infliction  of  the  penalty  prescribed  by  the 
statute,  which  did  not  include  the  authority  to  require  of  the  accused  a 
bond  for  his  good  behavior,  but  only  subjected  him  to  a  fine  and  imprison- 
ment in  jail  not  exceeding  three  months.  It  is  the  law  in  Kentucky,  as  in 
West  Virginia,  made  so  by  statute,  that  a  common  law  offense,  for  which 
punishment  is  prescribed  by  statute,  shall  be  punished  only  in  the  mode  so 
prescribed,  but  in  the  case  at  bar  the  offense  as  well  as  the  punishment  is 
statutory,  and  our  statute,  unlike  that  of  West  Virginia,  expressly  confers 
upon  the  court  jurisdiction  to  require  such  a  bond  as  appellant  was  adjudged 
to  execute,  that  is  to  say,  this  jurisdiction  is  not  derived  from  the  common 
law,  but  it  is  conferred  by  the  very  letter  of  the  statute. 

For  the  reasons  indicated  we  are  of  the  opinion  that  the  case  of  West  Vir- 
ginia v.  Gillilon  can  not  be  accepted  as  authority  in  point.  But  while  we 
are  unable  to  sustain  the  objection  raised  against  the  statute  under  consid- 
eration by  counsel  for  appellant,  we  are,  nevertheless,  constrained  to  hold 
that  the  action  of  the  lower  court  in  requiring  of  appellant  the  bond  in 
question  was  premature.  The  authority  for  requiring  bond  conferred  upon 
the  court  by  section  3  of  the  amendment  may  be  exercised  by  the  court  only 
"on  the  second,  or  any  subsequent,  conViction  for  a  violation  of  the  act  (local 
option  law),  or  any  of  its  amendments. " 

In  our  opinion  the  words  "second  or  any  subsequent  conviction,'*  refer  to 
a  conviction  of  the  accused  for  an  offense  against  the  statute,  committed 
after  his  conviction  for  a  previous  like  offense. 

In  requiring  of  the  offender  a  bond  for  ^his  good  behavior  the  aim  of  the 
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-statute  is  two-fold:  First,  to  prevent  further  Tiolation  of  its  provision;  seo- 
<ond,  to  effect  the  reformation  of  the  offender.  How  can  the  latter  object  be 
-attained,  and  what  opportunity  for  reformation  would  be  afforded  him, 
unless  the  construction  here  6Uf<gested  should  obtain? 

In  Brown  v.  Commonwealth,  100  Ky.,  127,  the  appellant  at  the  June  term, 
1896,  of  the  Lincoln  Circuit  Court  was  indicted  upon  two  charges  of  break- 
ing into  a  warehouse.  These  indictments  were  returned  on  the  same  day. 
He  pleaded  guilty  to  each,  and  after  verdicts  fixing  his  punishment  at  five 
years*  imprisonment  in  the  penitentiary  in  each  case,  was  sentenced.  On 
the  day  following  the  sentence  in  each  of  these  cases  he  was  again  indicted, 
the  last  indictment  charging  him  with  the  crime  of  feloniously  breaking 
into  and  entering  a  dwelling  house,  and  also  setting  up  the  two  former  con> 
▼lotions  for  felony  at  the  same  term.  Upon  the  trial,  and  notwithstanding 
his  plea  of  not  guilty,  the  jury  found  him  guilty,  fixed  his  punishment  at 
confinement  In  the  penitentiary  for  life,  and  the  court  sentenced  him  accord- 
ingly, all  which  was  done  pursuant  to  section  1180,  Kentucky  Statutes.  An 
appeal  was  taken,  and  in  construing  that  section  of  the  statute  this  court  said  : 
**The  question  presented  for  decision  is  whether  the  statute  in  question  au- 
thorizes the  imposition  of  the  increased  penalty  for  an  offense  not  commit- 
ted after  the  original  convictions.  We  think  not.  The  statute  was  mani- 
festly intended  to  provide  an  increased  penalty  for  a  subsequent  offense  in 
order  to  deter  the  offender  from  Its  repetition.  ♦  *  *  The  reformatory 
object  of  the  statute,  namely,  to  provide  a  deterrent  from  future  crime, 
would  not  be  effected  by  a  construction  which  gives  to  the  offender  no  op- 
iwrtunity  to  reform.  Moreover,  doubtful  questions  as  to  the  severity  of  the 
penalty  are  to  be  resolved  In  favor  of  the  accused.  *  *  *  We  are  of  the 
opinion  that  the  wortls  'convicted  a  second  time  of  felony,'  and  'convicted  a 
third  time  of  felony,'  must  be  restrictetl  to  felonies  committed  subsequent 
to  the  dates  of  the  convictions  relied  on  to  effect  an  increase  of  the  penalty, 
for  otherwise,  no  locus  penitentiu?  would  be  offered  to  the  accused." 

We  do  not  feel  at  liberty  to  depart  from  the  rule  thus  announced  by  this 
<K)urt,  and  hence  must  hold  that  the  action  of  the  lower  court  requiring  of 
the  appellant  the  bond  for  good  behavior  in  this  case  was  unauthorized,  be- 
cause such  action  was  taken  before  there  was  a  second  or  subsequent  con- 
viction of  the  appellant  for  the  violation  of  the  local  option  law  in  the 
meaning  of  the  statute. 

Wherefore,  the  judgment  of  the  lower  court,  requiring  of  appellant  the  exe- 
•cution  of  the  bond,  is  reversed,  and  cause  remanded  for  further  proceedings 
•consistent  with  the  opinion  herein. 


LARKIN  V.   RYAN. 
(Filed  October  13.  1903-Not  to  be  reported.) 

1.  When  one  may  sue  for  others— Where  a  small  town  has  been  without 
trustees  or  other  officials  for  thirty-five  or  forty  years  a  citizen  of  the  town 
may  Institute  and  maintain  an  action  in  his  own  behalf  and  of  the  citizens 
of  the  town  to  test  the  right  of  the  citizens  generally  to  have  free  access  to 
41  spring  which  furnished  the  town  with  wat.^r. 

S.  Passway— Adverse  user— Where  the  citizens  of  a  town  had  used  the 
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water  from  a  spring  and  a  passway  to  the  spring  for  seventy-fiye  years  iin> 
interruptedly  and  under  a  claim  of  right,  and  the  walls  of  the  spring  had 
been  kept  in  repair  and  the  spring  had  been  cleaned  at  public  expense  dur- 
ing that  time,  a  citizen,  suing  for  himself  and  his  fellow  citizens,  was  en- 
titled to  an  injunction  to  prevent  the  closing  of  the  passway  by  one  who  had 
purchased  the  lands  surrounding  the  spring. 

A.  £.  Cole  ^fe  Son  and  Virgil  McEnight  for  appellant. 

E.  L.  Worthington  and  L.  W.  Qalbreath  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  the  record  in  this  case  that  in  the  town  of  Washington^ 
Mason  county,  Kentucky,  which  is  a  small  town  of  100  or  more  inhabitants,, 
that  there  is  a  well-known  spring  of  water  which  was  never  known  to  go 
dry,  and  that  has  been  used  by  the  people  of  that  town  for  near  seventy-flve- 
years.  During  all  this  time  there  has  been  an  alleyway  leading  to  it  which 
was  used  by'the  public.  This  spring  and  alleyway  appears  to  have  been  dedi- 
cated to  the  public  by  the  immediate  grantee  of  Simon  Kenton,  and  the  right 
of  the  public  to  use  it  has  never  been  questioned  until  shortly  before  the- 
bringing  of  this  suit  in  1000. 

Once  or  twice  during  this  time,  with  the  con.sent  of  the  public,  gates  have 
been  put  across  this  alleyway  for  the  convenience  of  the  owners  of  the  land 
adjoining  it,  but  with  the  understanding  that  at  all  times  persons  were  to 
be  allowed  to  pass  through  it  without  let  or  hindrance,  and  in  dry  seasons 
the  gate  was  always  thrown  open  for  the  benefit  of  the  public. 

The  appellant  in  1900  purchased  the  land  adjacent  to  the  alleyway  and 
spring,  and  as  there  was  no  reservation  of  the  alleyway  and  spring  in  the 
deed  to  him,  he  erected  and  locked  a  gate  across  the  alleyway  and  only 
allovved  those  to  enter  whom  he  saw  fit,  and  prohibited  the  api)ellee  and  others 
from  entering  and  getting  water.  Then  the  appellee,  for  himself  and  the 
other  citizens  of  Washington,  brought  this  suit  to  enjoin  appellant  from  ob- 
structing the  access  to  the  spring.  The  court  below  granted  the  relief  and 
appellant  has  appealed,  and  asks  a  reversal  for  the  following  reasons: 

1st.  The  appellee  had  no  right  to  bring  the  action  in  his  own  behalf  and 
in  behalf  of  the  citizens  of  Washington;  that  if  such  right  of  action  existed 
it  should  have  been  brought  by  the  trust^»es  of  the  town  of  Washington. 

2d.  Because  there  was  not  siifl9cient  proof  of  a  dedication  of  the  spring  and 
alleyway  to  the  public. 

As  to  the  first  proposition  it  appears  from  the  proof  that  the  town  of  Wash- 
ington has  been  without  trusU'es  or  other  oflflcials  for  thirty-five  or  forty 
years;  and  that  the  pul)lic  are  very  much  interested  in  keeping  the  alley- 
way open  and  their  accoss  to  the  spring  unobstructed,  and  all  the  citizens  of 
the  town  have  a  common  or  general  interest  in  this  matter. 

Section  25  of  the  Code  is  as  jollows:  "If  the  question  involve  a  common 
or  general  interest  of  many  persons,  or  if  the  parties  be  numerous,  and  it  is 
impracticable  to  bring  all  of  them  before  the  court  within  a  reasoDablo 
time,  one  or  more  may  sue  or  defend  for  the  benefit  of  all. ' ' 

In  17  B.  M.,  514,  which  was  a  case  where  one  party  brought  a  suit  for 
himself  and  for  many  others  under  this  or  a  similar  section  of  the  Code,  i 
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where  a  like  objection  was  made  to  his  suing  in  such  capacity,  the  court 
said:  "It  is  not  shown  that  any  of  the  parties  in  whose  behalf  the  action  is 
brought  disapprove  of  It.  The  presumption  is  that  they  concurred  in  its 
object.  But  even  if  the  contrary  were  shown,  it  would  be  no  ground  for 
dismissing  the  suit,  inasmuch  as  the  plaintiffs  would  certainly  have  a  right 
to  prosecute  it  for  themselves." 

In  the  case  at  bar  many  of  the  citizens  of  the  town  gave  their  testimony, 
showing  their  approval  and  concurrence  in  the  prosecution  of  this  action, 
and  even  if  they  had  not  concurred  the  appellee  alone,  by  reason  of  his  inter- 
est therein,  could  have  maintained  the  action. 

As  to  the  second  propostion,  the  evidence  is  overwhelming  that  the  public 
had  used  this  pass  way  and  the  water  from  the  spring  for  at  least  seventy- 
five  years,  uninterruptedly  and  under  a  claim  of  right,  and  that  at  public 
ezp(iiS3  the  walls  of  the  spring  had  been  kept  in  repair  and  the  spring  had 
been  cleaned  for  all  this  time.  Several  of  the  owners  of  the  land  now  owned 
by  appellant  testified  that  when  they  owned  the  land  they  understood  and 
recognized  the  right  of  the  public  to  the  use  of  this  alleyway  and  this  spring. 

Perceiving  no  error  in  the  judgment  of  the  lower  court  It  is,  therefore, 
affirmed. 


SNOWDEN  V.  SNOWDEN. 
(Filed  October  13,  1908— Not  to  be  reported.) 

Divorce — There  being  in  the  record  suflHcient  evidence  to  sustain  the  charge 
of  the  wife's  unchastity,  the  court  should  have  granted  a  divorce  to  the  hus- 
band. 

J.  Alexander  Childs  for  appellant. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  filed  his  petition  in  the  Fayette  Circuit  Court  against  the 
appellee  for  a  divorce,  the  grounds  being  adultery,  and  that  i:;he  was  guilty 
of  such  lewd  and  lascivious  behavior  as  proved  her  to  be  unchaste.  The  ap- 
pellee was  summoned  and  failed  to  answer.  The  depositions  of  five  witnesses 
i9vere  taken  by  the  appellant,  and  the  officer  taking  the  depositions  certified 
to  their  credibility. 

While  there  is  much  incompetent  and  irrelevant  testimony  contained  in 
the  proof,  yet  we  are  of  the  opinion  that  there  was  sufficient  evidence  to  sus- 
tain th«  allegation  of  appellant's  petition,  and  the  lower  court  should  have 
granted  him  a  divorce. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


FOWLER  &  GUY  v.  POMPKLLY. 

(Filed  October  13,  19<)3— Not  to  be  reported.) 

1.  Mechanic's  lien— Amount  in  controversy— Jurisdiction  of  appeal— Where 

a  mechanic's  lien  is  asserted  against  real  property  the  title  thereto  is  brought 

in  controversy,  and  the  Court  of  Appeals  has  jurisdiction  of  an  appeal  from 

the  judgment  regardless  of  the  amount  of  the  claim  asserted  or  adjudged. 
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2.  Lien  for  labor  performed— A  person  who  hauls  material  to  be  used,  and 
which  is  used,  in  the  construction  of  a  building  Is  entitled  to  a  lien  on  the 
building  and  the  land  on  which  it  stands  for  his  services  under  the  provi- 
sions of  section  2463  of  the  Kentucky  statutes. 

A.  E.  Cole  &  Son  for  appellants. 

W.  D.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  , 

It  appears  from  this  record  that  appellants  are  endeavoring  to  enforce  a 
lien  under  the  mechanics'  lien  law  for  the  sum  of  $90  against  appellee's 
property.  The  lower  court  dismissed  their  action,  and  they  have  appealed 
from  that  judgment.  Appellee  moves  to  dismiss  this  appeal,  claiming  that 
this  court  had  not  jurisdiction  because  the  amount  in  controversy  is  less 
than  1200.  Under  the  recent  decisions  of  this  court  we  can  not  sustain  ap- 
pellee's contention.  In  the  case  of  Smith's  Adm'r  v.  Catlin,  &o.,  28  Ey. 
Law  Rep.,  381,  the  court  said:  '*The  amount  sought  to  be  recovered  Is 
$199.60,  with  interest,  and  to  pay  which  a  lien  is  asserted  upon  a  certain 
parcel  of  land,  and  asked  to  be  enforced.  It  is  insisted  that  the  court  has  no 
jurisdiction  of  the  claim  because  the  amount  in  controversy  is  less  than  1200, 
exclusive  of  interest  and  cost.  Some  oases  are  cited  which  support  the  con- 
tention of  counsel  for  appellee  that  the  fact  that  a  lien  is  asserted  on  land, 
or  has  been  adjudged  against  it,  will  not  give  this  court  jurisdiction  where 
the  amount  sought  to  be  recovered  or  is  adjudged  less  than  the  minimum 
amount  of  which  this  court  has  jurisdiction.  The  opinions  relied  on  are 
principally  by  the  Superior  Court.  This  court  has  been  uniformly  holding 
for  a  number  of  years  that  where  a  lien  is  asserted  on  land  the  title  to  it  is 
brought  in  controversy,  and  the  court  has  jurisdiction  regardless  of  the 
amount  of  the  claim  asserted  or  adjudged.  Whether  the  court  was  in  error 
in  so  holding  it  is  too  late  now  to  consider."  There  are  several  other  cases 
to  the  same  effect,  one  or  more  of  which  was  where  there  was  an  attempt  to 
enforce  mechanics*  liens. 

The  only  contention  made  by  Counsel  for  appellee  in  his  brief  for  an  affirm- 
ance of  this  case  was  that  the  claim  of  appellants  was  for  hauling  material 
to  be  used,  and  which  was  used,  in  the  erection  of  appellee's  house,  and  that 
for  such  labor  there  is  no  lien  given  under  section  2463  of  the  Kentucky 
Statutes. 

That  section,  in  so  far  as  it  is  necessary  to  quote,  Is  as  follows:  "A  person 
who  performs  labor  or  furnishes  material  in  the  erection,  altering  or  repair- 
ing a  hoii.^e  *  *  *  !)y  contrtict  with  *  *  *  the  owner,  contractor,  or  sub- 
contractor. *  *  *  shall  have  a  Hen  thereon  and  upon  the  land  upon  which 
the  said  improvements  shall  have  been  made." 

Counsel  in  this  cas»»  have  not  referred  us,  nor  have  we  been  able  to  find 
any  case  construing  this  section  of  the  statutes  with  reference  to  this  class 
of  labor.  Appellants'  claim  was  for  labor  in  hauling  frames,  dressed  lum- 
ber, laths,  shingles,  doors,  sash,  sand  and  brick  used  in  the  erection  of  ap- 
iwllee's  building,  and  as  alleged  in  the  petition  by  contract  with  the  appellee 
and  the  contractor  who  erected  the  house  and  under  a  contract  by  them  to 
pay  the  same.     It  is  conceded  that  the  material  man  who  furnished  these 
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articles  to  appellaDts  to  haul,  and  the  laborpra  and  oontraotor  who  actually 
erected  the  building,  have  liens  for  the  material  furnished  and  the  labor 
performed,  yet  it  is  claimed  by  appellee  that  these  appellants,  who  i)erformed 
labor  just  as  necessary  to  the  election  of  the  buildings  as  the  persons  fur- 
nished the  material  or  the  persons  who  nailed  the  lumber  on  the  building, 
have  no  lien.  We  can  not  agree  to  this  construction  of  the  statute.  In  our 
opinion,  under  a  proper  construction  of  the  statutes,  they  are  just  as  much 
entitled  to  a  lien  for  their  services  as  any  of  the  persons  named. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


WIGGINTON,  &c.  V.  NEHAN. 
(Filed  October  18,  1908— Not  to  be  reported.) 

1.  Motion  for  new  trial— It  appearing  from  the  language  of  a  motion  for  a 
new  trial  in  an  equity  case  tried  in  a  court  of  continuous  session  that  the 
motion  was  intended  as  a  motion  to  set  aside  the  judgment,  it  will  be  con- 
sidered as  such,  notwithstanding  it  was  filed  too  late  for  consideration  as  a 
motion  for  new  trial. 

8.  Party  to  action— Where  the  purchaser  of  real  estate  at  judicial  sale  exe- 
-cuted  sale  bonds,  appeared  by  attorney  to  obtain  a  resiiite  of  a  rule  which 
had  been  served  upon  him  for  nonpayment  of  the  bonds,  and  afterwards  filed 
exceptions  to  a  subsequent  sale  of  the  property,  he  was  l)efore  the  court  for 
all  purposes  connected  with  the  second  sale,  its  confirmation,  and  the  collec- 
tion of  the  proceeds  thereof. 

3.  Same — By  taking  an  appeal  from  the  judgment  of  court  confirming  a 
sale  of  real  estate,  the  purchaser  nt  a  former  »ile  renders  himself  amenable 
to  the  jurisdiction  of  the  appellate  court,  as  well  as  to  that  of  the  lower 
court  for  whatever  purpose  the  case  may  be  remanded  to  that  court. 

4.  Sale  of  rejil  estate— Advertisement— The  mere  allegation  in  a  motion  to 
set  aside  a  judgment  for  the  sale  of  real  property,  that  the  sale  was  not  ad- 
vertised according  to  law,  will  not  be  considered  by  the  court  as  a  ground  for 
setting  aside  the  judgment  in  the  absence  of  allegation  and  proof  showing 
wherein  the  sale  was  not  properly  and  legally  advertised. 

5.  Same— Appraisement— Affidavits  of  witnesses  stating  that  property  sold 
by  order  of  court  was  worth  considerably  more  than  the  value  fixed  by  the 
appraisers  will  not  be  allowed  to  overthrow  the  sworn  valuation  of  the  ap- 
praisers in  the  absence  of  a  statement  of  facts  showing  reastms  why  the 
opinions  of  such  witnesses  should  be  given  unusual  weight. 

6.  Sam^— Where  the  purchaser  at  judicial  sale  fails  U)  pny  his  sale  Imnds 
and  a  second  sale  of  the  land  is  ordered,  a  second  appraisement  is  not  neces- 
sary. 

7.  Redemption  of  real  estate— A  purchaser  at  judicial  sale  who  fails  to  pay 
his  sale  bonds  has  no  right  of  redemption  from  the  second  sale,  and  can  not 
complain  that  the  property  sold  for  less  than  two-thirds  of  its  appraised 
value  at  the  second  sale. 

8.  Divisibility  of  land— The  mere  fact  that  a  tract  of  land  contains  ninety- 
five  acres  does  not  of  itself  establish  the  fact  that  it  is  divisible  without  ma- 
terially impairing  its  value,  and  this  court  will  not  disturb  the  finding  of 
the  trial  court,  that  it  was  not  divisible  without  materially  impairing  its 
value,  in  the  absence  of  proof. 

9.  Judicial  sales— Setting  aside — A  sale  of  real  estate  by  order  of  court  will 
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2.  Lien  for  labor  performed— A  person  who  hauls  material  to  be  used,  and 
which  Is  used,  In  the  construction  of  a  building  is  entitled  to  a  lien  on  the 
building  and  the  laud  on  which  it  stands  for  his  services  under  the  provi- 
sions of  section  2463  of  the  Kentucky  Statutes. 

A.  E.  Cole  &  Son  for  appellants. 

W.  D.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  , 

It  appears  from  this  record  that  appellants  are  endeavoring  to  enforce  a 
lien  under  the  mechanics'  lien  law  for  the  sum  of  $90  against  appellee's 
property.  The  lower  court  dismissed  their  action,  and  they  have  appealed 
from  that  judgment.  Appellee  moves  to  dismiss  this  appeal,  claiming  that 
this  court  had  not  jurisdiction  because  the  amount  in  controversy  Is  less 
than  1300.  Under  the  recent  decisions  of  this  court  we  can  not  sustain  ap- 
pellee's contention.  In  the  case  of  Smith's  Adm'r  v.  Catlin,  &c.,  23  Ey. 
Law  Rep.,  381,  the  court  said:  "The  amount  sought  to  be  recovered  is 
$199.60,  with  Interest,  and  to  pay  which  a  lien  is  asserted  upon  a  certain 
parcel  of  land,  and  asked  to  be  enforced.  It  is  insisted  that  the  court  has  do 
jurisdiction  of  the  claim  because  the  amount  in  controversy  is  less  than  1200, 
exclusive  of  interest  and  cost.  Some  oases  are  cited  which  support  the  con- 
tention of  counsel  for  appellee  that  the  fact  that  a  Hen  is  as^serted  on  land, 
or  has  been  adjudged  against  it,  will  not  give  this  court  jurisdiction  where 
the  amount  sought  to  be  recovered  or  is  adjudged  less  than  the  minimum 
amount  of  which  this  court  has  jurisdiction.  The  opinions  relied  on  are 
principally  by  the  Superior  Court.  This  court  has  been  uniformly  holding 
for  a  number  of  years  that  where  a  lien  is  asserted  on  land  the  title  to  it  is 
brought  in  controversy,  and  the  court  has  jurisdiction  regardless  of  the 
amount  of  the  claim  asserted  or  adjudged.  Whether  the  court-  was  in  error 
in  so  holding  it  is  too  late  now  to  consider."  There  are  several  other  cases 
to  the  same  effect,  one  or  more  of  which  was  where  there  was  an  attempt  to 
enforce  mechanics*  liens. 

The  only  contention  made  by  counsel  for  appellee  in  his  brief  for  an  affirm- 
ance of  this  case  Wi>s  that  the  claim  of  appellants  was  for  hauling  material 
to  be  used,  and  which  was  used,  in  the  erection  of  appellee's  house,  and  that 
for  such  labor  there  is  no  lien  given  under  section  2463  of  the  Kentucky 
Statutes. 

That  section,  in  so  far  as  it  is  necessary  to  quote,  is  as  follows:  "A  person 
who  performs  labor  or  furnishes  material  in  the  erection,  altering  or  repair- 
ing a  liniisc  *  ♦  *  by  contract  with  *  *  *  the  owner,  contractor,  or  sub- 
contractor. ♦  ♦  *  shall  have  a  lien  thereon  and  upon  the  land  upon  which 
the  said  improvements  shall  have  been  made." 

Couns^el  in  this  case  have  not  referred  us,  nor  have  we  been  able  to  And 
any  case  construing  this  section  of  the  statutes  with  reference  to  this  class 
of  labor.  Appellants'  claim  was  for  labor  in  hauling  frames,  dressed  lum- 
ber, laths,  shingles,  doors,  sash,  sand  and  brick  used  in  the  erection  of  ap- 
pellee*s  building,  and  as  aliened  in  the  petition  by  contract  with  the  appellee 
and  the  contractor  who  erected  the  house  and  under  a  contract  by  them  to 
pay  the  same.     It  is  conceded  that  the  material  man  who  furnished  these 
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articles  to  appellants  to  haul,  and  the  laborers  and  contractor  who  actually 
-erected  the  building,  have  liene  for  the  material  furnished  and  the  labor 
performed,  yet  it  is  claimed  by  appellee  that  these  appellants,  who  performed 
labor  just  as  necessary  to  the  election  of  the  buildings  as  the  persons  fur- 
nished the  material  or  the  persons  who  nailed  the  lumber  on  the  building, 
have  no  lien.  We  can  not  agree  to  this  construction  of  the  statute.  In  our 
opinion,  under  a  proper  construction  of  the  statutes,  they  are  just  as  much 
entitled  to  a  lien  for  their  services  as  any  of  the  persons  named. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


WIGGINTON,  &c.  V.  NEHAN. 
(Filed  October  13,  1903— Not  to  be  reported.) 

1.  Motion  for  new  trial — It  appearing  from  the  language  of  a  motion  for  a 
new  trial  in  an  equity  case  tried  in  a  court  of  continuous  session  that  the 
motion  was  intendeil  as  a  motion  to  set  aside  the  judgment,  it  will  be  con- 
sidered as  such,  notwithstanding  it  was  filed  too  late  for  consideration  as  a 
motion  for  new  trial. 

9.  Party  to  action— Where  the  purchaser  of  real  estate  at  judicial  sale  exe- 
-cuted  sale  bonds,  appeared  by  attorney  to  obtain  a  respite  of  a  rule  which 
had  been  served  upon  him  for  nonpayment  of  the  bonds,  and  afterwards  filed 
exceptions  to  a  subsequent  sale  of  the  property,  he  was  before  the  court  for 
all  purposes  connected  with  the  second  sale,  its  confirmation,  and  the  collec- 
tion of  the  proceeds  thereof. 

3.  Same — By  talking  an  appeal  from  the  judgment  of  court  confirming  a 
sale  of  real  estate,  the  purchaser  at  a  former  sale  renders  himself  amenable 
to  the  jurisdiction  of  the  appellate  court,  as  well  as  to  that  of  the  lower 
court  for  whatever  purpose  the  case  may  be  remanded  to  that  court. 

4.  Sale  of  real  estate— Advertisement — The  mere  allegation  in  a  motion  to 
set  aside  a  judgment  for  the  sale  of  real  property,  that  the  sale  was  not  ad- 
vertised according  to  law,  will  not  be  considered  by  the  court  as  a  ground  for 
setting  aside  the  judgment  in  the  absence  of  allegation  and  proof  showing 
wherein  the  sale  was  not  properly  and  legally  advertised. 

5.  Same— Appraisement— Affidavits  of  witnesses  stating  that  property  sold 
by  order  of  court  was  worth  considerably  more  than  the  value  fixed  by  the 
appraisers  will  not  be  allowed  to  overthrow  the  sworn  valuation  of  the  ap- 
praisers in  the  absence  of  a  statement  of  focts  showing  reasons  why  the 
opinions  of  such  witnesses  should  be  given  unusual  weight. 

6.  Sam^ — Where  the  purchaser  at  judicial  sale  fails  to  pay  his  sale  l)onds 
and  a  second  sale  of  the  land  is  ordered,  a  second  appraisement  is  not  neces- 
sary. 

7.  Redemption  of  real  estate— A  purchaser  at  judicial  sale  who  fails  to  pay 
his  sale  bonds  has  no  right  of  redemption  from  the  second  sale,  and  can  not 
complain  that  the  property  sold  for  less  than  two- thirds  of  its  apprai.sed 
value  at  the  second  sale. 

8.  Divisibility  of  land— The  mere  fact  that  a  tract  of  land  contains  ninety- 
five  acres  does  not  of  itself  establish  the  fact  that  it  is  divisible  without  ma- 
terially impairing  its  value,  and  this  court  will  not  disturb  the  finding  of 
the  trial  court,  that  it  was  not  divisible  without  materially  imi)airing  its 
Talne,  in  the  absence  of  proof. 

9.  Judicial  sales— Setting  aside— A  sale  of  real  estate  by  order  of  court  will 
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not  be  set  aside  on  the  ground  that  the  judgment  debtor  had  agreed  with  a 
purchaser  at  a  previous  judicial  sale  to  grant  him  further  indulgence  in  the 
payment  of  the  sale  bonds  where  no  evidence  of  the  agreement  appears  in 
the  record. 

10.  Same— A  judicial  sale  of  real  estate  will  not  be  set  aside  on  the  ground 
that  the  court  in  adjudging  a  second  sale  on  the  failure  of  the  purchaser  at 
the  first  sale  to  pay  his  sale  bonds  directed  the  commissioner  not  to  receive 
bids  from  such  purchaser,  where  nothing  appears  to  show  an  intention  on  his 
part  to  bid  at  the  second  sale  or  that  he  could  have  paid  for  the  property  if 
it  had  been  knocked  down  to  him. 

Samuel  Avritt  for  appellants. 

Lieber  &  Lincoln  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division  No.  9. 

Opinion  of  the  court  by  Judge  Settle. 

On  May  31,  1804,  Margeretha  Imhof  sold  and  conveyed  to  appellant,  J.  H. 
Wigginton,  ninety -five  and  nine-tenths  acres  of  land  in  Jefferson  county. 
The  consideration  for  the  land  was  a  lot  in  Louisville  conveyed  Mrs.  Imhof 
by  J.  H.  Wigginton  at  a  valuation  of  1575  and  the  assumption  by  the  latter 
of  four  notes  of  $740.11  each,  which  the  former  had  theretofore  executed  in  part 
payment  for  the  land  to  one  George  Schuster,  by  whom  it  was  sold  and  con- 
veyed to  her,  which  four  notes  Schuster  assigned  to  the  appellee,  J.  M. 
Nehan. 

The  appellant,  J.  H.  Wigginton,  took  possession  of  the  land  at  the  time  of 
his  purchase  and  continued  therein  until  May,  1901,  during  which  time  he 
paid  in  full  one  of  the  lien  notes  assumed  by  him,  and  made  numerous  pay- 
ments on  one  or  more  of  the  others.  In  April,  1899  (eleven  months  after  the 
maturity  of  the  last  note),  appellee  Nehan  instituted  suit  on  the  unpaid 
notes,  and  to  enforce  the  lien  retained  in  the  deed  from  Schuster  to  Mrs. 
Imhof  to  secure  their  payment. 

For  the  accommodation  of  the  appellant,  J.  H.  Wigginton,  action  was 
stayed  until  January,  IttOO,  at  which  time  judgment  was  rendered  against 
him  by  the  lower  court  in  appellee's  favor  for  the  amount  due  on  his  notes 
and  for  costs,  and  also  for  a  sale  of  the  land  in  satisfaction  thereof.  By 
direction  of  the  court's  commissioner  the  land  was  duly  appniised  and  its 
value  placed  at  $2,(XX),  and  after  its  advertisement  by  hand  bills,  and  three 
insertions  in  a  daily  newspaper,  as  required  by  the  judgment,  it  was  sold  at 
public  outcry,  and  the  appellant,  B.  M.  Wigginton.  a  son  of  J.  H.  Wiggin- 
ton, became  the  purchaser  at  the  price  of  81,825.  He  did  not,  however,  exe- 
cute the  Siilo  bonOs  until  compelled  by  rule  to  do  so,  but  the  bonds  were  then 
given  with  his  father  as  surety,  without  objection  from  the  appellee. 

The  purchaser  having  failed  to  pay  the  first  bond,  which  matured  in  Au- 
gust, UKM),  on  October  3,  following,  a  rule  was  issue<l  by  the  court,  at  appel- 
lee's instance,  against  the  purchaser  and  his  surety  to  -p^j  it.  Though'  both 
of  them  were  serv**d  with  the  rule  they  failed  to  respond,  and  it  was  made 
absolute;  but  after  their  arrest  under  attachment  they  appeared  by  counsel, 
and  by  appellee's  consent  the  rule  was  respited  from  time  to  time  until  De- 
cember 22,  190«J.  In  fact  no  action  was  taken  again st^appellants  under  tiie 
rule  until  after  the  maturity  of  the  last  bond,  which  became  due  February 
19,  1901,  but  on  February  26  another  rule  issued  against  appellants,  return^ 
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able  March  2  following.  On  motion  of  the  appellant  action  was  delayed  on- 
this  rule  until  March  9,  and  it  was  then  made  absolute,  and  two  weeks  later^ 
appellants  were  given  notice  by  appellee  that  he  would,  on  March  80,  move- 
the  court  for  an  order  directing  a  resale  of  the  land.  No  resistance  waa. 
offered  by  the  appellants  to  the  motion,  and  it  was  granted  by  the  courts 
and  judgment  duly  entered  directing  a  resale  of  the  land  in  payment  of  tha^ 
balance  of  the  debt  due,  which  the  judgment  stated  to  be  11,482.58,  the  ap- 
I)ellants  having  paid  $600  on  the  sale  bonds  after  their  execution. 

The  judgment  last-named  directed  the  sale  of  the  land  for  cash,  and  or^ 
dered  the  commissioner  to  receive  no  bids  from  the  appellants.  Under  this, 
judgment  the  land  was  resold  on  April  92.  1901,  at  which  sale  the  appellOQ 
became  the  purchaser  at  the  price  of  11,462.24.  The  sale  was  reported  to  the 
court  April  29,  and  laid  over  for  exceptions,  and  as  the  land  had  brought 
$12.71  in  excess  of  appellee's  debt,  interest  and  costs,  that  sum  was  collected, 
by  the  commissioner  of  appellee,  and  paid  into  court. 

On  May  4,  1901,  J.  H.  Wigginton  filed  exceptions  to  the  report  of  sale 
upon  the  ground  alone  that  the  value  fixed  ui)on  the  land  by  the  appraisers. 
was  less  than  it  was  worth.  On  May  6  the  exceptions  were  overruled  and 
the  sale  confirmed,  but  with  leave  to  the  appellants  until  May  8  to  pay  the 
amount  of  the  purcha.se  price  and  retake  the  property.  But  the  appellants 
failing  to  avail  themselves  of  this  privilege,  the  court  ordered  that  a  deed  be- 
made  by  the  commissioner  conveying  the  land  to  the  purchaser,  which  was. 
accordingly  done. 

On  May  25,  1901,  more  than  fifteen  days  after  entering  the  order  confirm- 
iDg  the  sale,  and  more  than  thirty  days  after  the  judgment  of  resale,  the  ap- 
pt^llant  filed  a  motion  and  grounds  for  a  new  trial,  and  to  set  aside  the  two 
judgments  and  the  last  sale  under  the  second  judgment,  which  the  court 
overruled  June  29,  1901.  The  appellants  complain  of  the  judgment  and  pro- 
ceedings of  the  lower  court  whereby  they  were  deprived  of  the  land  in  con- 
troversy, and  ask  a  reversal  upon  the  following  grounds  set  forth  in  their 
motion  for  a  new  trial,  and  to  set  aside  the  judgments  and  sjile:  First, 
because  the  judgment  of  resale  of  March  oO,  1901,  is  erroneous  and  contrai-y 
to  law;  second,  that  B.  M.  Wigginton,  purchaser  of  the  land  under  the  first 
judgment,  was  not  made  a  party  and  was  not  properly  before  the  court; 
third,  that  the  land  was  not  advertLsed  for  siile  according  to  law;  fourth, 
that  the  land  was  appraised  at  much  less  than  its  real  value;  fifth,  that  it 
sold  for  much  less  than  two- thirds  of  its  market  value,  and  the  .sale  was  not 
made  by  the  commissioner  according  to  law;  sixth,  that  the  land  is  divisible 
without  materially  impairing  its  value,  and  less  than  one-half  of  it  would 
have  Bold  for  enough  to  pay  the  balance  due  on  appellee's  de])t;  seventh, 
that  in  consideration  of  cert^iin  sums,  aggregating  I6(K),  paid  by  appellant, 
B.  M.  Wigginton,  to  appellee  between  the  first  and  second  sales,  it  was  under- 
stood that  the  latter  wolild  give  him  further  time  to  pay  the  balance  due  on 
the  land,  which  time  was  not  given;  eighth,  that  the  court  erred  in  adjudg- 
ing that  the  appellants  be  excluded  from  bidding  at  the  last  sale  of  the  land. 

Section  997,  Kentucky  Statutes,  seems  to  provide  that  applications  must. 
be  made  in  courts  having  continuous  sessions  for  new  trials  in  equity  causes,. 
and  that,  too,  within  fifteen  days  after  judgment.  It  appears  from  the  reo- 
ord  that  the  motion  for  a  new  trial  in  this  case  was  made  beyond  the  times. 
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fixed  by  the  section  supra,  but  we  are  disposed  to  consider  the  grounds  for 
A  new  trial  as  a  motion  to  set  aside  the  judgment  in  question,  especially  as 
we  find  from  the  language  of  the  motion  that  it  was  so  intended.  Thus 
treating  it,  we  are  of  the  opinion  that  the  first  ground,  viz.,  that  ''the  judg- 
ment of  resale  of  March  30,  1901,  is  erroneous  and  contrary  to  law,"  pre- 
sents nothing  for  the  consideration  of  the  court,  as  it  states  a  mere  conclu- 
sion, and  indicates  no  particular  in  which  the  judgment  is  either  erroneous 
or  invalid. 

The  sceond  ground  of  the  motion  is  specific,  as  it  is  therein  contended  that 
B.  M.  Wigginton,  the  purchaser  of  the  land  at  the  first  sale,  is  not  a  party 
to  the  action,  nor  properly  before  the  court;  but  we  do  not  think  this  con 
tention  good,  as  by  his  purchase  of  the  land  at  the  first  sale,  his  execution  of 
the  sale  bonds,  his  appearance  by  attorney  to*  obtain  a  respite  of  the  rule 
against  him  and  his  surety,  to  say  nothing  of  the  service  of  the  rule  upon 
him,  and  the  filing  of  his  exceptions  to  the  last  report  of  sale,  he  made  him- 
self a  party  to  the  action  for  all  purposes  connected  with  its  sale,  its  con- 
firmation, and  the  collection  of  the  proceeds,  as  has  been  repeatedly  held  by 
this  court.  Besides,  by  taking  the  appeal  he  has  made  himself  amenable  to 
the  jurisdiction,  not  only  of  this  court,  but  of  the  lower  court  as  well,  for 
whatever  purpose  the  case  may  be  remanded  to  that  court. 

The  third  ground  of  the  motion,  that  the  land  was  not  advertised  for  sale 
according  to  law,  is  a  mere  conclusion,  in  that  it  fails  to  specify  in  what 
respect  the  sale  was  not  properly  and  legally  advertised.  The  judgment 
directs  the  proper  advertisement,  the  report  pf  the  commissioner  shows  that 
it  was  so  advertised,  and  in  the  absence  of  either  allegation  or  proof  to  the 
contrary,  it  must  be  presumed  that  the  commissioner  did  his  duty  in  the 
matter  of  the  sale  as  directed  by  the  judgment,  and  required  by  law. 

The  fourth  ground  of  the  motion  goes  to  the  matter  of  the  appraisement, 
and  was  also  raised  by  the  exceptions  filed  to  the  sale.  No  proof  was  offered 
in  support  of  the  exception,  but  in  support  of  the  motion  to  set  aside  the 
sale  and  judgment  made  after  the  confirmation  of  the  sale  appellants  filed 
the  afiSdavits  of  two  persons,  who  testified  that  the  land  is  worth  considerably 
more  than  the  value  fixed  by  the  appraisement,  but  there  is  no  fact  stated 
by  either  witness  to  the  effect  that  their  reasons  or  opportunities  for  know- 
ing the  value  of  the  land  are  such  as  to  give  their  testimony  unusual  weight; 
what  they  say  was  a  mere  expression  of  opinion,  and  can  not  be  allowed  to 
overthrow  the  sworn  valuation  by  the  appraisers. 

We  do  not  jv^ree  with  counsel  for  appellants  that  on  appraisement  before 
the  st»coiul  s  .U»  was  necessary.  The  one  appraisement  that  was  made  before 
the  first  sale  was  suificient.  It  was  decided  by  this  court  in  McKee  v.  Stein, 
Gd'n,  91  Ky.,  240,  that  where  a  purchaser  at  judicial  sale,  whether  he  he  the 
defendant  or  a  stranger,  falls  to  pay  his  sale  bonds,  and  a  second  sale  is 
made  to  sati.sfy  them,  he  has  no  right  to  redeem  the  land  from  the  second 
sale,  and  no  appraisement  is  required  where  no  right  to  redeem  the  land 
exists. 

The  fifth  contention  of  the  appellants,  that  the  land  sold  for  less  than  two- 
thirds  of  its  "markoc"  value,  is  likewise  untenable,  as  no  right  of  redemp- 
tion exists  in  favor  of  either  of  them. 

The  sixth  ground  is  that  the  land  is  divisible  without  impairing  its  value. 
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and  that  the  court  should  have  directed  the  commissioner  to  sell  it  in  sep- 
arate paioels,  or  only  so  much  as  would  pay  the  debt.  No  evidence,  in  the 
form  of  affidavits,  or  otherwise,  was  offered  by  appellants  to  prove  that  the 
land  was  divisible;  the  fact  that  the  tract  contains  ninety-five  acres  does  not 
necessarily  establish  that  fact.  In  Lucy  v.  Hopkins,  11  Ky.  Law  Rep.,  907» 
it  was  said  by  this  court:  "Error  does  not  appear  from  the  direction  in  the 
judgment  as  to  the  mode  of  sale.  •»  «  •»  The  petition  need  not,  however, 
expressly  aver  whether  the  property  is  or  is  not  divisible.  This  may  appear 
by  the  description  of  it  in  the  pleading.  The  court  is  then  satisfied  by  the 
pleading  of  the  fact."  (Gockrell  v.  Mize,  11  Ky.  Law  Rep.,  637;  Sears  v. 
Henry.  13  Bush.  413. ) 

In  the  case  at  bar  the  land  was  accurately  described  in  the  petition ;  it  was 
for  the  court  to  determine  whether  it  could  be  divided  without  materially 
impairing  its  value;  it  did  so  decide,  and  there  is  nothing  appearing  from 
the  recoid  that  would  authorize  us  to  conclude  that  the  decision  is  erroneous. 

The  seventh  ground  of  complaint  is  that  appellant,  B.  M.  Wigginton, 
between  the  dates  of  the  two  saleR,  paid  to  appellee  on  the  sale  bond  divers 
sums,  aggregating  IfMX),  **with  the  understanding"  that  further  indulgence 
would  be  given  him  (Wigginton)  by  which  to  pay  the  balance  due.  If  there 
were  such  an  understanding  as  here  claimed,  it  is  .strange  it  was  not  made 
known  before  the  last  judgment  of  sale  was  taken,  for  both  the  Wiggintons 
had  written  notice  from  appellee  of  the  date  upon  which  his  motion  for  the 
judgment  would  be  made.  It  is  also  strange  that  two  rules  should  have 
baen  taken  up  against  appellants  to  compel  them  to  pay  the  bonds  given  at 
the  first  sale,  and  these  rules  respited  time  and  again,  in  order  to  get  a  settle- 
ment of  the  amount  due,  but  to  no  avail.  And  it  is  also  passing  strange 
that  no  evidence  whatever  was  introduced  by  appellants  on  the  motion  for  a 
new  trial  to  prove  the  alleged  agreement  for  indulgence.  It  is  not  shown 
either  that  there  was  any  consideration  for  such  an  agreement;  the  payments 
were  made  after  the  first  bond  became  due,  and  were  coerced  by  tht<  rule;  in 
fact  there  is  no  evidence  in  the  record  that  such  an  agreement  was  ever 
made. 

The  eighth,  and  last,  ground  urged  is  that  the  court  erred  in  directing  the 
commissioner  to  permit  no  bidding  for  the  land  by  the  appellants.  This 
court  has  never  decided  the  question  here  raised.  But  in  the  case  of  Hughes 
V.  Swope,  88  Ky.,  254,  where  complaint  was  made  that  the  commissioner 
resold  the  property  because  the, purchaser  said  he  could  not  execute  the  bond 
that  day,  it  was  held  by  this  court  that  the  commissioner  was  vested  with  a 
discretion  in  such  matters,  and  approved  his  action.  In  Murdock's  case,  2 
Bland  (Maryland),  466,  it  is  said:  "This  court  will  not  suffer  its  proceedings 
to  be  delayed  or  prevented  in  any  way  whatever,  and,  therefore,  when  it  has 
ascertained  that  a  person  who  had  been  reported  by  the  trustee  (commis- 
sioner) as  the  highest  bidder  had  been  unable  to  comply  with  his  bid,  or  had 
conducted  himself  fraudulently,  or  had  attempted  to  baffie  the  court,  upon  a 
resale  the  trustee  has  been  ordered  to  reject  the  bid  of  such  person  alto- 
gether." 

Without  questioning  the  soundness  of  the  rule  thus  stated,  we  deem  It 
unnecessary  to  apply  It  in  this  case,  although  it  is  shown  by  the  record  that 
appellants  were  in  contempt  of  the  lower  court  in  falling  throughout  ta 
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iDomply  with  the  rules  Issued  against  them.  But  as  there  Is  Dothing  in  the 
t^oord  to  show  that  they  had  any  Intention  of  bidding  at  the  res&le  of  the 
property,  or  that  they  were  able  to  pay  for  It  if  knocked  down  to  them,  or 
either  of  them,  it  is  manifest  that  they  were  not  prejudiced  by  the  provision 
t)f  the  judgment  refusing  them  the  right  to  bid. 

We  regard  it  unnecessary  to  consider  the  alleged  error  in  the  amount  of 
the  judgment,  as  it  was  not  made  a  ground  of  exception  to  the  report  of 
Bale,  nor  relied  on  in  the  motion  thereafter  made  to  set  aside  the  judgment 
and  sale  and  for  a  new  trial;  indeed  it  may  be  said  that  all  the  matters 
relied  on  in  support  of  the  motion,  if  true,  should  have  been  presented  in 
the  form  of  exceptions  to  the  report  of  sale,  and  supported  by  proof,  for  it  Is 
a  well- settled  rule,  approved  by  this  court,  that  where  objections  which 
might  or  would  defeat  the  confirmation  of  the  sale,  are  known  to  the  pur- 
xihaser,  or  a  party,  before  confirmation,  but  he  fails  to  urge  them,  he  can 
not  do  so  after  confirmation.  (Huler  v.  Armstrong,  7  Bush,  590;  Fishback 
V.  Col.. Big.  Asso'n,  20  Ky.  Law  Rep.,  795.) 

For  the  i*ea8ons  indicated  the  judgment  of  the  lower  court  is  affirmed. 
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(Filed  October  13,  1908— Not  to  be  reported.) 

1.  Judgment— Failure  to  describe  lands  ordered  sold— The  judgment  in  an 
Action  instituted  for  the  purpose  of  liquidating  the  affairs  of  a  corporation, 
tiirecting  the  sale  of  lands  owned  by  the  corporation,  is  not  void  because 
neither  the  petition  nor  the  judgment  described  the  Jands,  and  can  not  be 
-set  aside  after  the  term  at  which  the  sale  was  confirmed,  although  such 
failure  would  have  been  reversible  error  on  appeal. 

a.  Same— Caveat  emptor— While  it  is  to  the  interest  of  parties  that  all 
holders  of  liens  on  property  to  be  sold  by  order  of  the  court  should  be  made 
parties  to  the  action,  yet  where  the  holder  of  a  lien  was  not  made  a  party  it 
was  not  error  to  adjudge  the  title  to  be  sold  as  it  was.  and  a  purchaser  Is 
not  entitled  to  have  such  sale  set  aside,  the  doctrine  of  caveat  emptor  apply- 
ing especially  to  judicial  sales. 

Hazelrigg  &  Chenault  and  W.  L.  Brown  for  appellants. 

Sam  C.  Hardin  for  appellee,  J.  McNeil. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'llear. 

In  this  suit  to  wind  up  the  affairs  of  a  mining  corporation,  the  petition 
failed  to  describe  the  real  estite  owned  by  it.  A  judgment  was  entered  ap- 
pointing a  receiver  to  take  charge  of  all  the  property  of  the  corporation, 
real  and  personal,  and  to  sell  so  much  of  it  as  was  necessary  to  pay  its  debts, 
and  distribute  the  remainder  among  the  stockholders.  The  amount  of  the 
indebtedness  had  not  been  ascertained,  nor  was  the  property  described  in 
the  judgment  of  sale.     At  the  sale  appellee  McNeil  became  the  purchaser. 

The  receiver's  report  of  sale  to  McNeil  was  confirmed  in  1895.  In  1897  Mc- 
Neil filed  objections  and  exceptions  to  the  report  on  the  ground  that  the 
property  had  not  been  described  in  the  petition  and  judgment.  He  insists 
that  the  judgment  and  all  proceedings  under  it  were  void. 
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It  has  been  decided  by  this  court,  in  Carpenter  v.  Strother,  16  Ben  Mod., 
t386,  and  in  McGowan  v.  Pennebaker,  8  Met. ,  609,  that  a  sale  can  not  be  set 
aside  after  the  expiration  of  the  term  at  which  It  Is  confirmed  unless  the 
judgment  was  void. 

Dawson  v.  Litsey,  10  Bush,  411,  decides  that  an  order  confirming  a  sale 
made  under^  the  judgment  of  a  court  is  final.  (Bean  v.  Hoffendorfer,  84 
Ky.,  685;  Kinoaid  v.  Tutt,  88  Ky.,  392;  section  618,  Civil  Code.) 

The  question,  therefore,  recurs  in  this  case  whether  the  judgment  under 
which  the  land  was  sold  is  void.  Section  125  of  the  Civil  Code  requires  that 
a  petition  for  the  recovery  of  land  or  for  its  subjection  to  a  demand  of  the 
plaintiff  must  describe  it  so  that  it  may  be  identified.  Under  this  section  it 
was  held  in  Blakewell  v.  Townsend,  91  Ky.,  609,  that  where  neither  the 
petition  nor  the  judgment  of  sale,  nor  the  order  confirming  the  sale,  de- 
scribed the  land  at  all,  so  that  it  could  be  identified,  a  judgment  of  the  sale 
of  so  much  of  the  land  as  did  not  lie  in  the  county  where  the  action  was 
pending  was  void.  The  court  held  that  the  jurisdiction  to  sell  real  estate 
depended  upon  the  statement  of  certain  facts,  and  that  the  existence  of  those 
facts  must  appear  affirmatively  in  the  record.  This  action,  however,  is  not 
one  to  recover  land,  nor  to  subject  it  to  a  demand  of  the  plaintiffs.  It  is  for 
the  liquidation  of  the  affairs  of  a  corporation,  brought  in  n  court  having 
jurisdiction,  in  which  the  sale  of  certain  real  estate  owned  by  the  corpora- 
tion came  to  be  decreed  as  an  incident  of  the  suit.  We  do  not  doubt  but 
that  it  would  have  been  more  regular  to  have  described  the  land  in  the 
judgment  so  that  it  might  be  identified  from  the  judgment,  and  that  a  fail- 
ure to  so  describe  it  Is  reversible  error.  (Knott  v.  Jonson,  3  Ky.  Law  Rep., 
830;  Bartlett  v.  Gray,  4  Ky.  Law  Rep.,  6i5;  McDyer  v.  Scaggs,  7  Ky.  Law 
Rep.,  332;  Terry  v.  Swinford,  19  Ky.  Law  Rep.,  713.) 

We  are  aware  of  no  authority  nor  reason  for  holding  that  a  judgment  of 
sale  of  real  estate  in  such  a  proceeding  as  this,  where  the  judgment  did  not 
describe  the  land  sold,  was  void. 

Where  a  sale  is  erroneous  only,  the  purchaser  will  not  be  relieved  on  that 
account  if  the  proceedings  in  the  conduct  of  the  sale  were  regular.  (May 
V.  Ball,  22  Ky.  Law  Rep.,  1681;  Blake  v.  Wolf,  23  Ky.  Law  Rep.,  1143;  Scott 
V.  Ford,  20  Ky.  Law  Rep.,  1933;  Haynes  v.  Payne,  5  Ky.  Law  Rep.,  342. ) 

Another  objection  urged  against  the  sale  by  the  purchaser  was  that  a  part 
of  the  land  which  he  bought  was  encumbered,  there  being  a  lien  of  |100 
owing  to  the  vendor.  While  it  may  have  been  to  the  interest  of  the  parties 
that  the  holders  of  all  liens  against  the  property  should  have  been  imrties  to 
the  action,  so  that  the  property  might  have  been  sold  free  of  encumbrance, 
yet  where  the  holder  of  a  lien  was  not  a  party  to  this  action  it  was  not  error 
to  adjudge  the  title  held  by  the  corporation  to  be  sold  as  it  was.  Certain 
the  judgment  of  sale  was  not  void.  The  purchaser  bought  only  such  title  as 
the  corporation  had.  He  has  received,  or  can  receive,  all  that  was  sold. 
The  doctrine  of  caveat  emptor  applies  especially  to  judicial  sales.  (McMur- 
try  V.  Montgomery,  &c. ,  Co. ,  86  Ky. ,  206. ) 

The  judgment  of  the  circuit  court  setting  a'^lde  the  sale  and  quashing  the 
sale  bonds  is  reversed  and  cause  remanded  i^r  further  proceedings  consistent 
herewith. 
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BOGARD  V.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  October  13.  1903.) 

Personftl  injuries— Damages— Pleiiding-— In  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  Inflicted  by  reason  of  the  negligent 
operation  of  a  railroad  train  the  defendant  conii)anv  is  not  entitled  to  have 
the  plaintiff  give  the  number  of  the  train  producing  the  injury  and  the 
names  of  the  parties  in  charge  of  It,  and  the  court  Is  not  authorized  to  dis- 
miss plaintiff's  petition  for  failure  lo  furnish  such  Information;  but  the  de- 
fendant is  entitled  to  have  the  plaintiff  state  the  time  when,  and  the  place 
where,  the  accident  occurred,  and  whether  it  occurred  during  the  day  or 
night  or  by  a  freight  or  passenger  train,  provided  the  defendant  makes  a 
showing  that  it  has  not  such  Information  nor  the  means  for  readily  ascer- 
taining it. 

Hendrick  &  Miller  for  appellant. 

Wheeler  &  Hughes,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  7th  of  October,  1902,  the  appellant,  Abe  Bogard.  brought  suit 
against  the  Illinois  Central  R.  R.  Co.  in  the  McCracken  Circuit  Court  to 
recover  damages  alleged  to  have  been  suffered  by  him  by  reason  of  certain 
alleged  acts  of  negligence  of  appellee  in  the  operation  of  one  of  its  engines 
and  train  of  cars  in  McCracken  county.    The  petltiop  is  as  follows : 

"The  plaintiff,  Abe  Bogard,  says  that  he  is  a  citizen  and  resident  of  the 
State  of  Kentucky  and  county  of  McCracken,  and  that  the  defendant  is  a 
corporation,  authorized  by  the  laws  of  Kentucky  to  operate  a  railroad,  and 
is  now,  and  was  at  all  times  hereinafter  named,  operating  and  running  a 
railroad  in  and  through  the  county  of  McCracken  and  State  of  Kentucky, 
and  said  defendant  is  empowered  by  law  to  sue  and  be  sued,  contract  and  be 
contracted  with;  and  heretofore,  and  within  the  last  twelve  months,  while 
engaged  in  operating  and  running  an  engine  along  its  said  road  in  the  said 
county  of  McCracken,  the  defendant,  without  fault  or  negligence  on  the 
part  of  the  plaintiff,  carelessly,  recklessly  and  wrongfully,  and  by  willful, 
reckless  and  wrongful  act,  ran  its  engine  and  train  upon  and  against  plain- 
tiff, and  knocked  him  down,  and  greatly  bruised  and  injured  his  legs, 
thighs,  hips,  back,  spine,  arms,  chest,  neck  and  head,  and  made  plaintiff 
sick  and  sore  for  many  days,  and  plaintiff's  said  injuries  are  permanent, 
and  he  will  never  recover  from  some  of  same;  thereby  negligently  inflicting 
upon  him,  and  causing  him  to  suffer  great  bodily  pain  and  mental  agony, 
and  causing  him  to  lose  much  valuable  time,  and  to  incur  doctor's  bill  to 
thS  amount  of  |25;  and  by  said  collision,  caused  by  the  negligence  and 
wrongful  act  of  defendant  running  its  engine  aforesaid  upon  plaintiff,  be 
has  been  damaged  in  the  sum  of  12,000. 

"Wherefore,  he  prays  judgment  against  the  Illinois  Central  R.  R.  Co.  for 
$2,000,  his  costs  herein  expended,  and  for  all  proper  relief." 

The  railroad  company  at  the  appearance  term  of  the  action  moved  the 
court,  in  writing,  to  require  the  plaintiff,  in  addition  to  the  facts  alleged  in 
his  petition,  to  state  the  date  of  the  injury  complained  of,  the  point  where 
it  occurred,  the  number  of  the  train  producing  it,  and  the  parties  in  charge 
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thereof.  Over  the  objections  of  plaintiff  the  motion  was  sustained,  and, 
declining  to  plead  further,  his  petition  was  dismissed  without  prejudice, 
and  he  has  appealed  to  this  court.  The  only  question  which  arises  upon  the 
present  appeal  which  is  reviewable  in  this  court  is  whether  or  not  the  court 
below  had  the  power  to  grant  the  application  of  the  defendant;  and,  if  so, 
whether  the  facts  in  the  case  justified  their  exercise  herein.  If  it  has  ex- 
ceeded its  authority  we  have  jurisdiction,  and  it  is  our  duty  to  correct  the 
error  of  law.  Th«?re  is  no  uncertainty  or  indeflnlteness  with  respect  to  the 
nature  of  the  charge  made  against  the  defendant.  The  difficulty,  under 
which  the  defendant  claims  to  labor,  is  that  the  plaintiff  has  not  sufficiently 
specified  the  facts  as  to  the  time  and  place  whei*e  the  alleged  acts  of  negli- 
gence occurred  to  enable  them  to  intelligently  defend  the  action. 

The  defendant  operates  a  trunk  line  through  MoCracken  county,  and  it» 
has  perhaps  fifty  miles  of  track  within  the  county;  in  course  of  twelve 
months  thousands  of  trains  ptiss  over  its  road,  operated  by  hundreds  of 
different  employes,  at  all  hours  of  the  day  and  night.  The  plaintiff  neces- 
sarily has  information  as  to  the  time  and  place  of  the  accident,  whether  it 
was  day  or  night,  whether  the  injury  was  inflicted  by  a  freight  or  passenger 
train ;  and  a  state  of  case  might  exist  when  it  would  be  impossible  for  the 
defendant  to  secure  this  information,  so  necessary  for  the  proper  conduct  of 
it«  defense.  When  such  a  case  arises  the  trial  court  has  inherent  power  ta 
require  such  information  to  be  furnished.  This  qunstion  was  very  fully 
wnsidered  in  the  case  of  the  Commonwealth  v.  Snelling,  16  Mas.,  321.  The 
opinion  in  that  case  was  delivered  by  Chief  Justice  Shaw.  It  was  held  that 
where  a  person  is  indicted  for  a  libel  containing  general  charges  of  official 
misconduct  against  a  magistrate,  the  court  was  authorized  to  require  him 
previously  to  the  trial,  in  case  he  intended  to  give  the  truth  of  the  publica- 
tion in  evidence,  to  file  a  bill  of  i)articulars  specifying  the  instances  of  mis- 
conduct which  he  proposes  to  pi-ove.  After  a  thorough  review  of  all  the 
anthorities,  he  sJiys:  '*The  general  rule  to  be  extracted  from  these  analogous 
cases  is  that  where,  in  the  course  of  a  suit,  from  any  cause,  a  party  is 
placed  in  such  a  situation  that  justice  ain  not  be  done  in  the  trial,  without 
the  aid  of  the  information  to  be  obtained  by  means  of  a  speciflaition  or  bill 
of  particulars,  the  court,  in  virtue  of  the  general  authority  to  regulate  the 
conduct  of  trials,  has  power  to  dii-ect  such  information  to  be  seasonably  fur- 
nished, and  in  authentic  form." 

In  Tilton  v.  Beecher,  54  N.  Y.,  176,  in  an  action  of  '"criminal  con.,"  the 
application  of  the  defendant  for  a  bill  of  particulars  was  refused  by  the  trial 
court  on  the  ground  of  want  of  power  to  grant  the  bill.  Upon  appeal  to  the 
appellate  couct  of  New  York  it  was  held  that  the  court  below  had  the  power 
to  grant  a  bill  of  particulars.  The  opinion  in  that  case  was  written  by 
Judge  Rapello,  and  after  a  mojjt  exhaustive  review  of  the  authorities,  Eng- 
lish and  American,  bearing  upon  the  question,  said:  "In  action  upon  money 
demands,  consisting  of  various  items,  a  bill  of  particulars  of  the  dates  and 
description  of  the  transactions  out  of  which  the  indebtedness  is  claimed  to 
have  arisen  is  granted  almost  as  a  matter  of  course,  and  this  proceeding  is 
so  common  and  familiar  that  when  a  bill  of  particulars  is  spoken  of  it  is 
ordinarily  understood  as  referring  to  particulars  of  that  character.  But  it 
Is  an  error  to  suppose  that  bills  of  particulars  are  confined  to  actions  for  the 
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recovery  of  money  demands  arising  upon  oon tract.  A  bill  of  particularB  is 
appropriate  in  all  descriptions  of  actions  where  the  circumstances  are  such 
that  justice  demands  that  a  party  should  be  apprised  of  the  matters  for 
which  he  is  to  be  put  for  trial  with  greater  particularity  than  is  required  by 
the  rules  of  pleading.  They  have  been  ordered  in  action  of  libel,  escape, 
trespass,  trover  and  ejectment,  and  even  in  criminal  cases,  on  an  indictment 
for  being  a  common  barrater,  on  an  indictment  for  nuisance,  etc.,"  and 
concludes  as  follows:  "A  reference  to  a  few  of  the  authorities  upon  which 
these  decisions  were  founded  will  show  that  in  almost  every  kind  of  case  in 
which  the  defendant  can  satisfy  the  court  that  it  is  necessary  to  a  fair  trial 
that  he  should  be  appriseti  beforehand  of  the  particulars  of  the  charge  which 
he  is  expected  to  meet,  the  court  has  authority  to  compel  the  adverse  party 
t9  specify  those  particulars  so  far  as  In  his  power." 

A  full  discussion  of  the  law  applicable  to  motions  of  this  character  is  found 
\n  8  En.  of  P.  Ss  Pr. ,  6i7.  The  author  says :  ** There  is  no  inflexible  rule  as  to 
the  class  of  cases  in  which  a  bill  of  particulars  will  be  granted,  but  it  rests 
within  the  sound  judicial  discretion  of  the  court,  to  be  exercised  only  in 
furtherance  of  justice.  But  the  rule  is  quite  well  established  that  a  party 
will  not  be  obliged  to  furnish  facts  already  known  to  his  adversary,  nor 
when  the  means  of  ascertaining  the  facts  are  equally  accessible  to  both 
parties. ' ' 

We  are  of  the  opinion  that  upon  a  proper  showing  that  defendant  did  not 
have  the  information  or  the  means  of  readily  ascertaining  the  time  when, 
and  place  where,  the  accident  occurred,  and  whether  it  occurred  during  the 
day  or  night,  or  was  infiicted  by  a  freight  or  passenger  train,  that  the  plain- 
tiflf  should  be  required  to  furnish  such  information  If  in  his  power.  But  it 
is  not  necessary  or  proper  in  an  action  for  personal  injuries  that  the  petition 
should  set  out  specifically  the  injuries  complained  of,  or  the  details  of  the 
alleged  acts  of  negligence  of  the  defendant  in  inflicting  the  injury.  In  our 
opinion  the  trial  court  erred  in  sustaining  the  motion  to  require  the  plain- 
tiff to  flfive  the  number  of  the  train  producing  the  Injury,  or  the  names  of 
the  parties  in  charge  thereof.  It  is  not  at  all  probable  that  siich  information 
is  in  his  possession;  and  if  the  identity  of  the  train  inflicting  the  injury  Is 
established,  the  means  of  ascertaining  these  facts  are  more  accessible  to  the 
defendant  than  to  the  plalntiflf.  Nor  should  the  motion  have  been  sustained 
at  all  without  some  showing  by  the  defendant,  by  affidavit  or  otherwise,  that 
they  did  not  have  the  required  information,  or  reasonable  means  of  obtain- 
ing it. 

The  judgment  of  dismissal  is,  therefore,  reversed  and  cause  remanded  for 
proceedings  not  inconsistent  with  this  opinion. 


SANDERSON  v.  HUNT. 

(Filed  October  13,  1908.) 

Slander— Discharge  in  bankruptcy— A  judgment  for  slander  comes  within 
the  provisions  of  section  17  of  chapter  3  of  the  bankruptcy  law  of  19^ 
which  except  from  the  operation  of  a  discharge  in  bankruptcy  "judgmeots 
in  actions  *  *  *  for  willful  and  malicious  injuries  to  the  person  or  prop* 
erty  of  another,"  and  such  a  judgment  Is  not  discharged  by  a  discharge  in 
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t)ankraptoy  in  a  proceeding  in  which  it  is  included  in  the  sohednle  of  lia- 
tiilities. 

Bugg  &  Wicklifle  for  appellant. 

D.  6.  Park  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  recovered  a  judgment  against  appellant  for  the  sum  of  13,600  in 
■an  action  for  slander.  The  writ  of  capias  ad  satisfaciendum  was  awarded 
appellee.  Appellant,  by  proceedings  had  in  bankruptcy  subsequent  to  the 
judgment,  was  discharged  of  all  of  his  provable  debts.  He  included  in  his 
schedule  of  liabilities  the  judgment  above  named.  The  question  for  decision 
bere  is,  was  that  judgment  a  liability  from  which  the  bankrupt  was  dis- 
-charged  under  the  act  of  congress?  (80  Stat,  at  L. ,  550,  chapter  541. )  Section 
17  of  chapter  3  of  the  bankrupt  law  of  1885  pilbvides  that  "a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable  debts  except 
«uch  as,  first,  are  due  as  a  tax  levied  by  the  United  States,  the  State,  county, 
district,  or  municipality  in  which  he  resides;  second,  are  judgments  in 
actions  for  frauds,  or  obtaining  property  by  false  pretenses  or  false  repre- 
sentations, or  for  willful  and  malicious  injuries  to  the  person  or  property  of 
another."    ♦    *    * 

It  is  conceded  that  unless  this  claim  falls  within  the  provision  of  "willful 
and  malicious  injuries  to  the  i)erson  or  property  of  another,"  the  exception 
mentioned  in  the  act  would  not  apply,  and  appellant  would  be  discharged. 

An  essential  element  of  every  slander  is  that  it  shall  have  been  maliciously 
uttered.  Any  act  that  is  done  unlawfully  and  maliciously  is  necessarily 
willfully  done,  that  is,  it  is  done  of  the  volition  of  the  actor.  A  slander  is 
necessarily  a  willful  and  malicious  act. 

It  is  argued  for  appellant  that  the  injury  done  by  a  slander  is  neither  to 
the  person  nor  to  the  property  of  the  one  about  whom  it  is  spoken.  At 
<3ommon  law  the  right  of  personal  security  consists  in  a  person's  legal  and 
uninterrupted  enjdyment  of  his  life,  of  his  limbs,  his  body,  his  health  and 
his  reputation.  Of  the  "rights  of  persons,"  referred  to  by  Blackstone  (Bl. 
Com.,  page  134),  their  infringement  is  discussed  in  part  in  this  language: 
'**The  security  of  his  reputation  or  good  name  from  the  acts  of  detraction 
and  slander  are  rights  to  which  every  man  is  entitled  by  reason  and  natural 
justice,  since  without  these  it  is  impossible  to  have  the  perfect  enjoyment  of 
any  other  advantage  or  right. ' ' 

In  volume  2,  page  118  (Bl.  Com.,  Gooley),  under  the  head  of  "Injuries 
affecting  personal  security,"  he  says:  "As  to  injuries  which  affect  the  per- 
sonal security  of  individuals,  they  are  either  injuries  against  their  lives,  their 
limbs,  their  body,  their  health,  or  their  reputation."  All  these,  as  is  each 
of  them,  are  injuries  to  the  person. 

The  act  of  congress  must  be  understood  as  having  used  the  words  in  the 
section  quoted  with  reference  to  their  common  law  acceptation.  (Sutherland 
on  Statutory  Construction,  289.)  An  injury  to  one's  person  may  be  done  in 
a  number  of  ways.  For  example,  it  may  be  done  to  some  member  of  his 
body,  it  may  be  to  his  health,  it  may  be  to  his  sense  of  feeling,  it  may  be  to 
his  state  or  peace  of  mind.    Any  injury  done  to  him  that  wounds  him  in 
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any  of  these  parts  is  essentially  a  personal  injury,  that  is,  an  injury  to  bfs^ 
person— an  injury  to  that  which  constitutes  a  part  of  his  person.  The  law- 
may  not  allow  ft  recovery  for  all  such  injuries,  but  for  such  as  it  does  allow 
a  recovery  for  it  may  be  classed  generally  as  a  recovery  for  a  personal  in- 
jury. As  was  siild  by  the  Supreme  Court  of  Rhode  Inland,  in  McDonald  v. 
Brown,  58  L.  R.  A.,  76S:  *' Wounded  feelings,  mental  anguish,  loss  of  social 
position  and  standing,  personal  mortification,  and  dishonor,  are  clearly  in- 
juries that  pert:iin  to  the  person.  In  so  far  as  we  are  aware  injuries  to  the 
character  are  always  classed  in  the  law  with  injuries  to  the  person." 

In  Colwell  V.  Tinker,  169  N.  Y.,  681,  68  L.  R.  A.,  7(55,  it  was  held  that 
criminal  conversation  with  the  wife  is  a  personal  injury  to  the  husband^ 
without  regard  to  the  statutory  declarations  to  that  effect,  in  New  York. 
This  was  in  a  proceeding  for  a  discharge  under  the  section  of  the  bank- 
ruptcy act  quoted.  As  touching  the  intent  and  spirit  of  the  bankrupt  laws 
that  court  well  said:  "The  policy  of  the  bankrupt  law  Is  to  discharge  the 
honest  and  unfortunate  debtor  from  his  contract  obligations,  and  not  to  free 
him  from  judgments  involving  his  fraud,  which  implies  moral  turpitude  or 
intentional  wrong  or  judgments  for  willful  and  malicious  injuries  to  the 
person  or  property  of  another  *' 

In  the  case  of  Re  Freche,  109  Fed.,  620,  decided  in  June,  IfiOl,  Judge  Kirk- 
patrick,  of  the  United  States  District  Court,  held  that  a  judgment  based 
upon  a  criminal  conversation  with  the  daughter  of  the  judgment  creditor 
was  not  one  for  which  a  Imnkrupt  could  be  discharged  under  the  section 
quoted.  In  summing  up  the  elements  constituting  the  rights  of  the  plain- 
tiff, the  father  of  the  seduced  girl,  to  recover  in  that  case  the  learned  judge 
said:  "Therefore,  uiJon  the  foundation  of  loss  of  services,  there  has  been 
built  up  a  right  of  the  parent  to  recover  in  such  action  damages  for  the  per- 
sonal injuries  upon  him  by  the  act  of  seduction,  and  to  receive  compensation 
for  being  thereby  subjected  to  mental  anguish,  anxiety,  permanent  sorrow, 
dishonor  and  disgrace.  The  jury  is  entitled  to  consider  all  these  injuries  in 
assessing  the  plaintiff's  damages.  In  this  respect  the  injury  is  to  the  person 
of  the  plaintiff,  and  the  damages  recovered  arc*  analogous  to  those  in  action 
of  slander  or  libel." 

Appellant  cites  sections  83  and  74  of  the  Civil  Code  of  Practice  of  Ken- 
tucky as  indicating  a  legislative  differentiation  existing  in  this  State  re- 
garding those  personal  Injuries  which  appertain  to  the  members  of  the 
person,  and  those  which  affect  only  the  character.  Section  83  of  the  Civil 
Code  deals  with  tho.se  civil  actions  which  maybe  joined  in  one  suit.  It  pro- 
vides: "(5.)  For  injuries  to  character.  (6.)  For  injuries  to  person  and  prop- 
erty."  Section  74  of  the  Civil  Code,  concerning  the  venue  of  actions,  pro- 
vides: "Every  other  action  for  an  Injury  to  the  person  of  the  plaintiff,  and 
every  action  for  an  injury  to  the  character  of  the  plaintiff  against  a  defend- 
ant residing  in  this  State,  miist  be  brought  in  the  county  in  which  the  de- 
fendant resides,  or  in  which  the  injury  is  done." 

It  was,  of  course,  competent  for  the  legislature  to  provide  what  actions 
might  be  joined  in  one  suit.  All  actions  affecting  real  property  may  not  be 
joined  under  that  section,  as,  for  example,  an  action  upon  a  contract,  ex- 
press or  implied,  concerning  real  property,  and  an  action  for  the  recovery  of 
real  property.    Yet  this  does  not  argue  at  all  that  both  actions  may  not 
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^sffect  the  rights  of  property.  It  may  be,  too,  that  the  legislature  might 
have  omitted  from  section  74  the  words  "and  every  action  for  an  injury  to 
the  character  of  the  plaintiff,"  as  they  were  already  embraced  in  the  pro- 
Tision  of  the  clause  "action  for  the  injury  of  the  person  of  the  plaintiff.'* 
However  that  may  be,  as  said  iVi  Colwell  v.  Tinker,  supra,  it  was  the  com- 
mon law  definition  of  the  term  "injuries  to  persons,"  that  must  be  looked  to 
in  interpreting  the  act  of  congress,  rather  than  the  local  acts  of  the  several 
States. 

The  judgment  of  the  circuit  court  refusing  to  discharge    appellant   is 
'^affirmed. 


•SPALDING,  REVENUE  AGENT,  &c.  v.  O'CALLAGHAN'S  EX'OR,  &o. 

(Filed  October  18,  1903— Not  to  be  reported.  ) 

Taxation— Situs  of  personal  property— Where  the  Commonwealth,  through 
•its  auditor's  agent,  has  assessed  personal  property  in  one  county  as  belong- 
ing to  a  person  living  therein  and  the  State  and  county  taxes  so  assessed 
bave  been  paid,  the  identical  property  can  not  be  again  assessed  for  State 
and  county  taxes  for  the  same  period  in  another  county  after  a  decision  of 
the  court  adjudging  the  ownership  thereof  to  be  in  a  person  residing  in  the 
latter  county. 

Wm.  W.  Spalding  and  C.  S.  Hill  for  appellants. 

John  S.  Kelley  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  from  a  judgment  of  the  Marion  Circuit  (vourt  enjoining 
the  appellants,  W.  W.  Spalding,  as  auditor's  agent,  and  John  M.  Cooper, 
presiding  judge  of  the  Marion  County  Court,  from  assessing  against  the  ap- 
pellee, C.  J.  O'Connel.  executor  of  P^ugene  O'Callaghan,  and  others,  certain 
moneys  on  deposit  in  banks  at  Owensboro  for  the  years  1887  to  1897,  inclu- 
sive, for  taxation  in  Marion  county.  The  facts  on  which  the  suit  was  founded 
are  as  follows:  In  1887  the  city  of  Owensboro  instituted  a  proceeding  to  com- 
pel Jerry  O'Callaghan,  a  citizen  and  resident  of  Owensboro,  Daviess  county, 
Kentucky,  to  list  for  taxation  funds  belong;! ng  to  him  which  he  had  on 
special  deposit  in  banks  at  Owensboro.  This  proceeding  terminated  in  a 
judgment  subjecting  the  property  to  taxation.  (City  of  Owensboro  v 
O'Callaghan,  13  Ky.  Law  Rep.,  418. )  Shortly  after  the  institution  of  this 
proceeding  by  the  city  of  Owensboro  Jerry  O'Cnllaghan  executed  a  deed  of 
gift  of  all  his  property,  of  whatsoever  kind  and  character,  and  wherever  sit- 
uated, to  his  brother,  Eugene  O'Callaghan,  who  was  at  that  time  a  Roman 
Catholic  priest,  residing  at  Loretto,  in  Marion  county,  Kentucky.  Jerry 
O'Callaghan  continued  in  the  possession  of  the  property,  managing  and  con- 
trolling it,  precisely  as  he  had  done  before  the  execution  of  the  deed  of  gift, 
appropriating  to  his  own  purpose  such  part  of  the  principal  and  interest  as 
he  chose.  This  state  of  affairs  continued  until  189(3,  the  property  not  being 
listed  for  taxation  by  either  Jerry  or  Eugene  O'Callaghan.  In  1896  the 
•Commonwealth  of  Kentucky,  through  the  sheriff  of  Daviess  county,  insti- 
tuted a  proceeding  in  the  Daviess  County  Court  to  have  this  money  assessed* 
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elected  to  have  this  property  assessed  as  the  property  of  Jerry  O'Callaghan 
in  the  county  of  Daviess,  treating  his  deed  of  gift  as  a  mere  device  to  escape 
taxation,  it  can  not  be  permitted  to  play  fast  and  loose  any  more  than  any 
other  litigant.  Appellee  does  not  contend  that  the  State  did  not  have  the 
right  to  have  the  property  assessed  and  subjected  to  taxation  once.  Their 
contention  is  that  having  procured  a  judgment  of  the  Daviess  Circuit  Court 
that  the  funds  belonged  to  Jerry  0*Callaghan,  and  were  liable  for  assess- 
anenc  and  taxation  at  the  place  of  his  residence,  they  can  not  disregard  this 
proceeding  upon  the  theory  that  they  were  mistaken  as  to  the  true  owner- 
ship of  the  property,  and  again  subject  it  in  this  proceeding.  It  is  the 
double  taxation  which  they  object  to.  In  our  opinion  it  is  a  sound  one, 
and  the  fcState  is  estopped  by  the  judgment  they  procured  in  the  Daviess  Cir- 
cuit Court. 
Judgment  affirmed. 


HENDRIX  V.  HENDRIX. 

(Filed  October  18,  1908— Not  to  be  reported. ) 

Divorce— Power  of  court  to  set  aside— The  trial  court  is  without  authority 
to  annul  a  decree  of  divorce  from  the  bonds  of  matrimony  on  the  motion  of 
one  party  only  after  the  expiration  of  the  term  at  which  such  decree  was 
rendered. 

E.  A.  W.  Roberts  and  William  Cromwell  for  api)ellant. 

W.  L.  Jett  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  27th  of  July,  190(),  the  appellant  filed  his  petition  in  the  Franklin 
Circuit  Court  against  the  appellee  for  a  divorce  from  the  bonds  of  matri- 
mony and  for  cause  stated ;  that  they  had  been  living  apart  without  any  co- 
habitation for  five  consecutive  years  next  before  the  filing  of  his  action;  that 
she  abandoned  him  in  August,  1894,  and  that  he  had  endeavored  to  persuade 
her  to  return  to  his  home,  but  she  had  failed  and  refused  to  do  so,  and  that 
«he  had  remained  separate  and  apart  from  him  ever  since  that  date.  Sum- 
mons was  issued  and  executed  upon  her  August  4,  1900.  On  January  4,  1901. 
the  appellee  filed  what  she  denominated  an  answer  and  cross  petition,  and 
<lenled  that  she  had  abjindont^d  appellant  at  any  time;  and  denied  any  effort 
on  his  jKirt  to  get  her  to  live  with  him,  but  alleged  that  he  had  abandoned 
her  in  November,  189.">.  She  alleged  that  they  had  three  children  by  their 
marriage,  giving  their  names,  and  asked  that  the  court  compel  him  to  help 
support  ihem,  and  for  alimony  for  herself,  and  that  she  be  granted  a  divorce 
from  bed  and  bofird. 

The  appellant  took  the  dejwsitions  of  two  witnesses  in  his  behalf,  one  of 
whom  was  certified  by  the  ofiicer  taking  them  as  a  credible  person,  and 
they  established  the  truth  of  the  allegations  in  the  appellant *8i)etition.  The 
appellee  did  not  take  any  proof.  On  September  18,  1901,  the  court  rendered 
the  following  judgment : 

"Franklin  Circuit  Court.  James  T.  Hendrlx  v.  Christianna  Hendrlx. 
This  cause  coming  on  for  trial  upon  the  pleadings  and   the  proof,  and  the 
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court  being  su£Soiently  advised,  it  is,  therefore,  adjudged  that  the  plaintiff, 
James  T.  Hendriz,  be,  and  he  is  hereby,  divorced  and  forever  released  from 
<ihe  bonds  of  matrimony  with  defendant,  Ghristianna  Hendrix,  and  he  is 
restored  to  all  the  rights  and  privileges  of  an  unmarried  man." 

Thus  matters  stood  until  February  1,  1903,  when  the  attorney  for  appellee 
flled  his  affidavit,  stating  that  without  his  knowledge  or  consent  an  order 
ji^ranting  the  appellant  the  divorce  was  made  and  entered  at  the  last  term  of 
the  court  (September,  IPOl);  that  he  was  present  in  court  every  day  during 
the  term  and  did  not  know  that  the  case  was  submitted,  heai*d  and  judg- 
jnent  rendered  until  after  the  term  had  expired.  On  May  3,  19G2,  the  court 
3nade  an  order  that  this  affidavit  of  appellee's  attorney  be  taken  and  consid- 
•ered  as  her  petition  herein,  and  that  the  judgment  for  divorce  heretofore 
granted  to  appellant  be  set  aside  and  held  for  naught,  to  which  appellant 
objected  and  excepted  and  prayed  an  appeal  to  the  Court  of  Appeals,  which 
T^as  granted. 

It  will  be  observed  that  the  answer  in  effect  only  puts  in  issue  the  allega- 
tions of  the  petition  except  in  so  far  as  it  asks  him  to  help  support  the  chil- 
•dren,  and  with  reference  to  the  children  the  court  still  .has  the  power  to 
-compel  appellant  to  do  the  proper  thing  by  them.  The  only  question  neces- 
sary to  be  determined  upon  this  appeal  is,  did  the  lower  court  have  the 
I)ower  to  set  aside  the  judgment  of  September,  1901,  granting  the  appellant 
A  divorce  from  the  lx)nds  of  matrimony? 

In  our  opinion  the  court  was  without  such  power.  The  grounds  for  setting 
aside  ordinary  judgments  at  law  or  in  equity  after  the  expiration  of  the 
term  do  not  apply  to  judgments  for  divorce,  which  become  final.  During 
the  term,  however,  and  while  the  condition  of  both  parties  remains  un- 
changed, the  judgment  may  be  set  aside  at  the  instance  of  one  party,  but 
not  without  notice  to  the  other.  In  21  Ky.  Law  Kep.,  4H2,  in  the  case  of 
Bristoe  v.  Bristoe,  the  court  said:  "Under  the  statute  this  court  has  no  re- 
Tisory  power  over  a  judgment  for  divorce.  Section  *126  of  the  Civil  Code, 
provides  that  'a  judgment  for  divorce  from  the  bond  of  matrimony  may  be 
annulled  by  the  court  which  rendered  it  upon  a  petition  verified  by  the 
parties  in  ];)erson  so  requesting  it,'  and  this  is  the  only  method  provided  by 
law  for  the  vacation  of  such  judgments."  To  the  same  effect  is  the  case  of- 
Bentz  V.  Bentz,  21  Ky.  Law  Rep. ,  1225,  and  the  case  of  McCracken  v.  Mc- 
Cracken,  22  Ky.  Law  Rep. ,  1449. 

From  these  authorities  it  is  clear  that  the  lower  court  had  no  authority  to 
make  the  order  setting  aside  the  judgment  granting  the  divorce,  and  his 
-order  with  reference  thereto  was  and  is  void,  and  the  court  should  have  sus- 
tained appellant's  motion  to  s^t  it  aside. 

For  these  reasons  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 


KIRK,  &c.  V.  ROBERSON,  SHERIFF. 

(Filed  October  14,  19aS— Not  to  be  reported. ) 

1.  School  tax— Special  legislative  acts— Repeal— A  special  act  atithorizing 
a  county  to  levy  an  annual  tax  in  aid  of  the  common  schools  in  the  county, 
provided  a  majority  voted  in  favor  of  the  tax  at  an  election  held  for  that 
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elected  to  have  this  property  assessed  as  the  property  of  Jerry  O'Callaghan 
in  the  county  of  Daviess,  treating  his  deed  of  gift  as  a  mere  device  to  escape 
taxation,  it  can  not  be  permitted  to  play  fast  and  loose  any  more  than  any 
other  litigant.  Appellee  does  not  contend  that  the  State  did  not  have  the 
right  to  have  the  property  assessed  and  subjected  to  taxation  once.  Their 
•contention  is  that  having  procured  a  judgment  of  the  Daviess  Circuit  Court 
that  the  funds  belonged  to  Jerry  O'Callaghan,  and  were  liable  for  assess- 
anenc  and  taxation  at  the  place  of  his  residence,  they  can  not  disregard  this 
proceeding  upon  the  theory  that  they  were  mistaken  as  to  the  true  owner- 
ship of  the  property,  and  again  subject  it  in  this  proceeding.  It  is  the 
double  taxation  which  they  object  to.  In  our  opinion  it  is  a  sound  one, 
and  the  State  is  estopped  by  the  judgment  they  procured  in  the  Daviess  Cir- 
cuit Court. 
Judgment  affirmed. 


HENDRIX  V.  HENDRIX. 

(Filed  October  13,  1908— Not  to  be  reported. ) 

Divorce— Power  of  court  to  set  aside— The  trial  court  is  without  authority 
to  annul  a  decree  of  divorce  from  the  bonds  of  matrimony  on  the  motion  of 
one  party  only  after  the  expiration  of  the  term  at  which  such  decree  was 
rendered. 

E.  A.  W.  Roberts  and  William  Cromwell  for  appellant. 

W.  L.  Jett  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  27th  of  July,  lfl(K),  the  appellant  filed  his  petition  in  the  Franklin 
Circuit  Court  against  the  appellee  for  a  divorce  from  the  bonds  of  matri- 
mony and  for  cause  stated;  that  they  had  been  living  apart  without  any  co- 
habitation for  five  consecutive  years  next  before  the  filing  of  his  action;  that 
she  abandoned  him  in  August,  1894,  and  that  he  had  endeavored  to  persuade 
her  to  return  to  his  home,  but  she  had  failed  and  refuseil  to  do  so,  and  that 
•she  had  remained  separate  and  apart  from  him  ever  since  that  date.  Sum- 
mons was  issued  and  executed  upon  her  August  4,  1900.  On  January  4,  1901, 
the  appellee  filed  what  she  denominated  an  answer  and  cross  petition,  and 
•denied  that  she  had  abnudonKl  appi?llant  at  any  time;  and  denie<i  any  effort 
on  his  part  to  get  her  to  live  with  him,  but  alleged  that  he  had  abandoned 
hfT  in  Novi'mber,  WXy.  She  alleged  that  they  had  three  children  by  their 
marriiiKi',  KJ^ing  their  names,  and  asked  that  the  court  compel  him  to  help 
support  ihi'iii,  and  for  alimony  for  herself,  and  that  she  be  granti^d  a  divorce 
from  bed  and  board. 

The  appellant  t^jok  the  depositions  of  two  witnesses  in  his  behalf,  one  of 
whom  was  certified  by  the  otticer  taking  them  as  a  credible  person,  and 
they  established  the  truth  of  the  allegations  in  the  appellant's  petition.  The 
appellee  did  not  take  any  proof.  On  September  18,  1901,  the  court  rendered 
the  following  judgment : 

"Franklin  Circuit  Court.  James  T.  Hendrix  v.  Christianna  Hendrlx. 
This  cause  coming  on  for  trial  upon  the  pleadings  and   the  proof,  and  th« 
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court  being  sufficiently  advised,  it  is,  therefore,  adjudged  that  the  plaintiff, 
James  T.  Hendriz,  be,  and  he  is  hereby,  divorced  and  forever  released  from 
«he  bonds  of  matrimony  with  defendant,  Ghristianna  Hendrix,  and  he  is 
restored  to  all  the  rights  and  privileges  of  an  unmarried  man." 

Thus  matters  stood  until  February  1,  1903,  when  the  attorney  for  appellee 
flled  his  affidavit,  stating  that  without  his  knowledge  or  consent  an  order 
ji^rantlng  the  appellant  the  divorce  was  made  and  entered  at  the  last  term  of 
the  court  (September.  IflOl);  that  he  was  present  in  court  every  day  during 
the  term  and  did  not  know  that  the  case  was  submitted,  heard  and  judg- 
ment rendered  until  after  the  term  had  expired.  On  May  3.  1902,  the  court 
made  an  order  that  this  affidavit  of  appellee's  attorney  be  taken  and  consid- 
■ered  as  her  petition  herein,  and  that  the  judgment  for  divorce  heretofore 
^n^nted  to  appellant  be  set  aside  and  held  for  naught,  to  which  appellant 
objected  and  excepted  and  prayed  an  appeal  to  the  Coart  of  Appeals,  which 
"Was  granted. 

It  will  be  observed  that  the  answer  in  effect  only  puts  in  issue  the  allega- 
tions of  the  petition  except  in  so  far  as  it  asks  him  to  help  support  the  chil- 
•dren,  and  with  reference  to  the  children  the  court  still  has  the  power  to 
•compel  appellant  to  do  the  proper  thing  by  them.  The  only  question  neces- 
sary to  be  determined  upon  this  appeal  is,  did  the  lower  court  have  the 
power  to  set  aside  the  judgment  of  September,  1901,  granting  the  appellant 
a  divorce  from  the  lK)nd6  of  matrimony? 

In  our  opinion  the  court  was  without  such  power.  The  grounds  for  setting 
aside  ordinary  judgments  at  law  or  in  equity  after  the  expiration  of  the 
■term  do  not  apply  to  judgments  for  divorce,  which  become  final.  During 
the  term,  however,  and  while  the  condition  of  both  parties  remains  un- 
changed, the  judgment  may  be  set  aside  at  the  instance  of  one  party,  but 
not  without  notice  to  the  othnr.  In  21  Ky.  Law  Kep.,  -IHS.  in  the  case  of 
Bristoe  v.  Bristoe,  the  court  said:  "TTnder  the  sUitute  this  court  has  no  re- 
"visory  power  over  a  judgment  for  divorce.  Section  420  of  the  Civil  Code, 
provides  that  *a  judgment  for  divorce  from  the  bond  of  matrinumy  may  be 
annulled  by  the  court  which  rendered  it  upon  a  petition  verified  by  the 
parties  in  person  so  requesting  it,'  and  this  is  the  only  method  provided  by 
law  for  the  vacation  of  such  judgments."  To  tlie  same  efft^ct  is  the  case  of- 
Bentz  V.  Bentz,  21  Ky.  Law  Kep.,  1225,  and  the  cast*  of  McCrackon  v.  Mc- 
Cracken.  22  Ky.  Law  Hep.,  1449. 

From  these  authorities  it  is  clear  that  the  lower  court  had  no  authority  to 
make  the  order  setting  aside  the  judgment  granting:  the  divorce,  and  his 
order  with  reference  thereto  was  and  is  void,  and  the  court  shouhl  have  sus- 
tained appellant's  motion  to  s^t  it  aside. 

For  these  reasons  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 


KIRK,  &c.  V.  ROBERSON,  8UERIFF. 

(Filed  October  14,  19aS— Not  to  be  report<»d. ) 

1.  School  tax— Special  legislative  acts — Repeal— A  special  act  authorizing 
a  county  to  levy  an  annual  tax  in  aid  of  the  common  schools  In  the  county, 
provided  a  majority  voted  in  favor  of  the  tax  at  an  election  held  for  that 
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purpose,  and  in  force  by  reason  of  a  vote  in  its  favor  at  the  time  the  present 
Constitution  was  adopted,  was  not  repealed  by  the  adoption  of  the  present 
Constitution,  nor  by  the  legislative  act  of  July  6,  1892,  regulating  comnioi^ 
schools,  which  provided  that  that  act  should  not  affect,  modify  or  repeal  any 
local  or  special  laws  then  in  force  for  the  benefit  of  any  school,  except  as  to> 
teachers  therein  provided. 

2.  Same— Such  special  act  is  not  repealed  by  the  act  of  March  1,  1902,  au- 
thorizing the  legal  voters  of  any  county  to  vote  a  school  tax  for  the  purpose- 
of  extending  the  term  of  the  common  schools,  as  the  latter  act  is  not  one 
regulating  the  entire  subject  of  common  schools,  but  an  enabling  act  for  the- 
benefit  of  such  counties  as  see  fit  to  take  advantage  of  its  provisions,  and  the 
oounty  concerned  has  not  voted  a  tax  under  it  so  as  to  exempt  the  taxpayera 
from  that  provided  by  the  special  act. 

L.  W.  Robertson  for  appellants. 

Frank  P.  O'Donnell  and  C.  D.  Newell  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

By  an  act  approved  April  29,  18i)0,  the  county  of  Mason  was  authorized  to 
levy  an  annual  tax  not  exceeding  25  cents  on  etich  tlOO  of  taxable  property 
In  aid  of  the  common  schools,  provided  a  majority  voted  in  favor  of  the  tax 
at  an  election  to  be  held  for  that  purpose.  The  vote  was  taken,  resulting  in 
favor  of  the  tax,  and  it  has  since  b«>en  levied  and  collected  until  this  contro- 
versy ai-ose  as  to  the  tax  for  the  year  1903.  The  only  question  made  is  that 
the  special  act  has  been  repealed,  and  that  the  fiscal  court  of  Mason  county 
is  not  authorized  to  levy  the  tax. 

The  special  act  is  not  Inconsistent  with  any  provision  of  the  Constitution 
l^hich  took  effect  upon  its  adoption,  nor  Is  it  inconsistent  with  any  provision 
of  the  Constitution  requiring  legislation  to  enforce  it.  It  was  not  repealed 
by  the  act  of  July  6,  1892,  regulating  common  schools,  for  it  was  provided  in 
that  act  that  it  should  not  affect,  modify  or  repeal  any  local  or  special  laws 
then  in  force  for  the  l3enefit  of  any  school,  except  as  to  teachers  as  therein 
provided.  (Kentucky  Statutes,  4433. )  A  word  importing  the  singular  num- 
ber only  in  a  statute  may  lie  applied  to  several  persons  or  things.  (Kentucky 
Statutes,  457.)  The  words  "any  school,"  therefore,  in  the  provision  referred 
to  may  be  applied  to  several  schools,  and  as  the  special  act  of  April  29,  1890^ 
was  for  the  l>eneflt  of  the  schools  of  Mason  county,  it  was  sived  from  repeal 
by  this  provision.  (Robi-rts  v.  Clay  City,  102  Ky.,  88;  Hickman  College  v. 
Trustees,  23  Ky.  Law  Rep.,  1271,  and  cases  cited.) 

It  is  insisted,  however,  that  the  act  was  repealed  by  the  act  authorizing 
the  legal  voters  of  any  county  to  vote  a  school  tax  for  the  purpose  of  extend- 
ing the  term  of  the  common  schools,  approved  March  1,  1902.  (Acts  1602, 
page  9i. )  But  that  act  as  appears  from  its  title,  as  well  as  the  provisions  of 
the  act,  is  prospective  in  its  operation.  Its  purpose  was  to  widen  the  power 
of  levying  taxes  in  aid  of  the  common  schools,  not  to  take  away  power  that 
already  existed.  It  provides,  in  substance,  that  upon  a  projwr  petition  being 
filed  the  county  court  shall  order  an  election  to  be  held  to  take  the  sense  of 
the  legal  voters  of  the  county  as  to  a  nix  not  exceeding  16  cents  on  each  1100 
worth  of  taxable  property  assessed  in  the  county  for  the  purpose  of  extending 
the  term  of  the  common  schools.    If  the  tax  is  voted,  the  sheriff  is  to  collect 
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it  and  pay  it  over  to  the  county  superintendent,  who  is  to  distribute  it.  It. 
is  also  provided  in  the  act  that  when  a  tax  shall  have  been  voted  in  an3^ 
county  under  the  provisions  of  the  act  it  shall  exempt  the  taxpayers  in  any 
common  school  district  from  the  payment  of  any  tax  that  may  have  heen, 
voted  in  the  district  for  the  purpose  of  extending  the  school  term.  (Sectioik 
12. )  No  tax  has  been  voted  in  Mason  county  under  the  act,  and  no  vote  haa. 
been  taken  on  the  question.  Until  such  a  tax  is  voted  the  taxayers  in  any 
common  school  district  are  not  exempt  from  the  payment  of  taxes  that  have^. 
been  voted  for  the  purpose  of  extending  the  school  term.  It  was  plainly  th». 
legislature's  intent  to  leave  existing  taxes  already  voted  in  force  in  commou 
school  districts  until  a  tax  shall  have  been  voted  in  the  county  under  the. 
provisions  of  the  act. 

It  has  often  been  held  that  where  the  legislature  passes  a  general  law 
which  purports  to  regulate  an  entire  subject,  other  acts  within  its  purview 
are  repealed,  but  this  rule  has  no  application  to  the  act  of  March  21,  1902.  It. 
is  not  an  act  regulating  the  entire  subject  of  common  schools,  but  simply 
an  enabling  act  for  such  counties  as  see  fit  to  take  advantage  of  its  provi- 
sions, and  until  this  is  done  existing  taxes  in  school  districts  are  not  affected 
by  its  provisions.  In  Pearce  v.  Mason  County,  18  Ky.  Law  Rep.,  266,  thla 
codrt,  after  referring  to  the  provisions  of  the  Constitution  in  regard  to  special^, 
legislation  said:  "These  provisions  look  altogether  to  future  legislation,  and 
manifestly  do  not  affect,  directly  or  indirectly,  laws  already  in  force.  The^ 
existing  special  legislation  on  the  subjects  named  in  the  various  subsections, 
of  section  53,  with  respect  to  which  special  acts  are  now  prohibited,  does  not. 
stand  repealed  by  the  mere  force  of  such  prohibition.  *  *  *  The  positive 
mandate  is  against  local  and  special  legislation  in  the  future,  and  even  if 
we  conceive  that  the  Constitution  breathes  a  spirit  of  hostility  to  past  legis- 
lation of  that  class,  it  is  expressly  continued  in  force  until  repealed  in  the 
manner  we  have  heretofore  pointed  out;  nor  does  the  fiscal  court  lack  power- 
to  carry  out  the  provision  of  the  act  in  lieu  of  the  old  court  of  claims  and 
levy.  The  provisions  of  the  law  creating  such  court  and  conferring  author- 
ity on  it  seem  ample."  (Section  144,  Constitution;  section  1840,  Kentucky- 
Statutes. ) 

Judgment  affirmed. 


POSTAL  TELEGRAPH  CABLE  CO.  v.  CITY  OF   NEWPORT. 
(Filed  October  14,  1903— Not  to  be  reported.) 

1.  Telegraph  company— Municipal  tax— Where  a  telegraph  company  con-, 
stnicted  its  lines  along  the  streets  and  alleys  of  a  city  under  an  ordinance, 
granting  it  such  privilege  and  providing  that  it  should  x)ay  a  stipulated 
annual  license  tax  to  the  city  therefor,  such  a  tax  will  be  considered  as  a. 
Gontractual  obligation ;  and  the  company  can  not  be  relieved  of  the  i)ayment . 
of  same  on  the  ground*  that  the  ordinance  was  void  because  not  accepted  inv 
writing  by  the  company  as  provided  therein,  as  the  act  of  the  company  in. 
oonstructing  its  line  will  be  deemed  an  acceptance  on  its  part  and  the  ac- 
quiescence of  the  city  in  that  act  will  be  considered  as  a  waiver  of  an  accept- 
ance in  writing. 

2.  Same— Interstate  commerce— Such  a  tax  can  not  be  considered  a  license. 
tax  within  the  inhibitions  of  the  Federal  Constitution  with  reference  to  thes 
imposition  of  restrictions  upon  interstate  commerce. 
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8.  Taking  of  proi)erty  "Without  compensation— The  provisions  of  the  act  of 
'congress  of  July  4,  1866,  giving  to  telegraph  companies,  under  certain  con- 
'ditions,  the  right  to  construct  and  oi)erate  their  lines  over  and  along  mili- 
-tary  and  post  roads  are  permissive  only,  and  do  not  authorize  the  taking  of 
municipal  property  without  compensation. 

4.  Discrimination  in  taxation— The  taxation  in  question  being  considered 
ns  a  contractual  obligation,  it  is  not  subject  to  the  criticism  that  it  is  in 
violation  of  the  State  Constitution  because  unreasonable  and  not  uniform, 
in  the  absence  of  any  allegation  that  any  other  telegraph  company  has  heen 
^admitted  to  the  use  of  the  streets  without  compensation. 

Harlan  Cleveland  for  appellant. 

Aubrey  Barbour  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  city  of  Newport  by  an  ordinance  of  December  5,  1805,  granted  to  the 
t'ostal  Telegraph  Cable  Co.  the  right  to  use  the  streets  and  alleys  of  the  city 
tor  the  purpose  of  erecting  its  poles  and  stringing  its  wires,  and  it  was  pro- 
vided in  the  ordinance  that  the  company  should  pay  the  city  a  license  tax  of 
"SljOOO  per  annum.  This  suit  was  filed  on  September  9,  1899,  by  the  city 
-Against  the  company;  it  was  alleged  in  the  petition  that  the  defendant 
-secured  from  the  plaintiff  the  use  of  its  streets  for  the  purpose  named  by 
the  ordinance  referred  to;  and  that  thereunder  the  defendant  had  erected  its 
poles  and  strung  its  wires  in  the  streets  and  alleys  of  the  city  and  had  since 
enjoyed  the  rights  and  privileges  granted  to  it,  and  had  thereby  accepted  the 
'ordinance,  but  that  in  disregard  of  its  contract  it  had  failed  to  pay  the  city 
the  $100  due  for  the  year  ending  December  5,  1897,  or  for  the  year  ending 
December  5,  1898.  A  copy  of  the  ordinance  was  filed  with  the  petition  as  an 
exhibit  and  judgment  was  prayed  for  the  f200  due.  The  defendant  filed  an 
^answer,  in  which  it  admitted  the  passage  of  the  ordinance,  but  denied  that 
it  thereby  acquired  the  right  to  use  the  streets  and  alleys.  It  alleged  that 
-by  the  ordinance  it  was  provided  in  substance  that  if  the  company  failed 
Vrithin  thirty  days  after  the  approval  of  the  ordinance  to  signify  to  the  gen- 
eral council  its  acceptance  of  the  grant  in  writing,  subject  to  the  limitations 
therein  set  out,  then  all  the  rights  and  privileges  granted  should  l)ecome 
taull  and  void,  and  of  no  effect.  It  alleged  that  it  did  not  accept  in  writing, 
t)r  otherwise,  the  provisions  of  the  ordinance,  but  it  admitted  that  shortly 
«fter  the  i)assage  of  the  ordinance  it  began  the  erection  of  its  poles  and  the 
stringing  of  it.s  wires  in  and  over  the  streets  and  alleys  of  the  city,  and  has 
since  opira  « <l  its  syst-em  thereon.  Further  answering,  the  defendant  alleged 
that  on  March  17.  188<),  it  accepted  the  act  of  congress,  approved  July  4,  1866, 
'entitled  "An  act  to  aid  in  the  construction  of  telegraph  lines  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military  and  other  pur- 
poses," and  the  acts  amendatory  thereof,  and  that  by  the  statuteb  of  the 
TJnited  St4ites  it  thus  acquired  the  right  to  construct  and  operate  its  lines 
t)ver  and  along  all  military  and  post  roads  of  the  United  States,  and  that  all 
public  roads  and  highways  and  all  letter  carrier  routes  established  in  any 
city  or  town  for  the  collection  and  delivery  of  mail  were  by  these  statutes 
xieclared  post  roads;  that  all  the  streets  and  alleys  of  the  city  of  Newport  are 
-'such  post  roads,  and  that  it  had  erected  its  poles  and  strung  its  wires  therein 
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under  the  acts  of  oongress,  and  that  it  voluntarily  submitted  to  such  provis-^ 
ions  of  the  ordinance  as  related  to  the  manner  in  which  its  poles  should' be.^ 
erected,  but  not  to  so  much  of  it  as  required  it  to  pay  $100  a  year;  that  itk 
paid  its  taxes  as  other  taxpayers;  that  other  companies  are  using  the  streets^ 
just  as  it  Is  using  them  without  being  required  to  pay  $100  a  year;  that, 
there  was  no  consideration  for  the  alleged  contract  which  made  an  unrea- 
sonable discrimination  between  the  dt  f'ndaut  and  other  telegraph  com-v 
panics,  and  was  in  violation  of  the  interstate  commerce  clause  of  the  United 
States  Constitution  and  the  act  of  congress  on  the  subject  of  post  roads. 
The  court  sustained  a  demurrer  to  the  answer  after  it  had  been  several  timea 
amended,  and  the  defendant  failing  to  plead  further,  entered  judgment  lu 
favor  of  the  plaintiff. 

A  reversal  Is  sought  in  this  court  on  the  ground  that  under  the  denials  of 
the  answer  the  ordinance  can  not  be  treat-ed  as  a  contract,  but  only  as  a 
license  tax,  which  Is  void  under  the  United  States  Constitution  as  a  restric- 
tion on  interstate  commerce,  and  also  void  under  the  State  Constitution 
bectiuse  unreasonable  and  not  uniform.  The  congress  of  the  Unit^^d  Statea. 
has  no  power  to  take  private  property  for  public  purposes  without  compensa^ 
tion,  and  it  can  no  more  take  the  property  of  a  State  or  one  of  its  municipal- 
ities than  the  property  of  an  individual.  The  acts  of  congress,  referred  to. 
in  the  answer,  conferred  on  the  defendant  no  right  to  use  the  streets  and 
alleys  of  the  city  of  Newport  which  belonged  to  the  municipality.  This  waa 
expressly  held  in  St.  Louis  v.  Western  Union  Telegraph  Co.,  148  U.  S.,  63^ 
and  Postrfil  Telegraph  Co.  v.  Baltimore,  15(5  U.  S.,  210.  The  acts  of  con^ 
gress  are  only  permissive  so  far  as  the  rights  of  the  Federal  government  go. 
The  defendant  entered  on  the  streets  soon  after  the  ordinance  was  passect 
and  constructed  its  system.  It  had  no  authority  to  do  so  except  under  tha 
ordinance.  Its  action  was  an  acceptance  of  the  ordinance  in  the  al  si-nee  of 
some  expressed  disclaimer,  which  is  not  alleged.  Its  failure  to  0('fei>t  the 
ordinance  in  writing  might  be  waived  by  the  city,  and  this  waiver  may  be. 
implied  from  its  acquiescence  in  the  defendant's  acts.  Besides,  the  ordinance 
which  was  made  a  part  of  the  petition,  a  copy  of  it  being  filed  therc^with,  ia 
not  copied  in  the  transcript,  and  it  must  be  presumed  it  sustained  the  judg< 
ment  rendered  on  this  point. 

This  is  not  the  case  of  a  license  Uix  imposed  on  a  telegraph  company^ 
already  in  the  use  of  the  streets  and  alleys  of  the  city.  The  defendant  en- 
tered the  city  and  got  the  use  of  the  streets  and  alleys  by  virtue  of  the  or- 
dinance and  it  took  its  rights  subject,  to  the  charge  which  the  city  made  for 
the  grant.  The  question  of  the  reasonableness  of  the  grant  was  for  the. 
parties  to  decide.  If  the  defendant  was  not  satisfied  with  the  terms  of  tha 
grant  it  could  have  refused  to  accept  it.  It  is  not  material  now  how  many 
poles  the  defendant  set  up;  the  city  took  its  chance  on  these  things  and  fixe^ 
a  lump  sum.  The  defendant  in  going  ahead  under  the  ordinance  also  tool^ 
Us  chance,  and  it  can  not  be  heard  to  say  now  that  the  charge  was  too  high. 
The  poles  and  wires  in  the  street  area  serious  servitude,  and,  although  tha 
defendant  was  a  foreign  corporation  and  engaged  in  interstate  commerce,  it 
could  not  impose  this  servitude  upon  the  city,  thus  taking  its  property  with-L 
out  oompensation.  What  was  a  fair  compensation  for  the  servitude  was  f^ 
question  for  the  parties  to  decide.    The  contract  was  not  without  cousidera-i . 
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^ion  nor  is  it  to  be  construed  as  imposing  a  license  tax  and,  therefore,  the 
nsftse  does  not  fall  within  the  line  of  decisions  to  the  effect  that  a  State  can 
tiot  Impose  any  burden  upon  interstate  commerce  within  its  limit  under  the 
;igalse  of  a  license  tax. 

This  also  disposes  of  the  objection  that  the  ordinance  is  void  under  the 
'Constitution  and  laws  of  the  State  of  Kentucky  on  the  ground  that  munic- 
ipal corporations  are  without  power  to  exact  license  taxes  from  some  and 
not  from  others  engaged  in  the  same  business.  It  is  not  alleged  that  the 
^ity  has  admitted  any  other  company  to  use  its  streets  without  compensa- 
tion. The  other  companies  referred  to  in  the  answer,  for  all  that  appears 
herein,  may  have  acquired  their  rights  on  other  terms  and  before  the  adop- 
tion of  the  present  Constitution.  There  is  nothing,  therefore,  to  show  any 
'discrimination.  No  other  questions  are  made,  and  on  the  whole  oase  we  are 
t>f  the  opinion  the  court  properly  sustained  the  demurrer  to  the  answer. 

Judgment  afifirmed. 


ST,  BERNARD  COAL  CO.  v.  SOUTHARD. 
(Filed  October  14,  lft03— Not  to  be  reported. ) 

1.  Evidence— Reading  of  deposition  taken  by  adverse  party— It  was  not 
^rror  In  the  trial  court  to  permit  the  adverse  party  to  read  upon  the  trial  a 
'deposition  taken  by  the  other,  where  it  would  have  been  competent  for 
-either  party  to  have  called  the  witness,  had  he  leen  present,  to  testify  to  the 
facts  stilted  in  the  deposition. 

a.  Peremptory  instruction— Where  the  plaintiff  in  an  action  for  damages 
for  personal  injuries  received  by  reason  of  coal  falling  upon  him  from  the 
roof  of  a  room  in  which  he  was  mining  coal,  testified  that  he  had  not  dis- 
-covered  the  dangerous  condition  of  the  roof  and  relied  upon  the  assurance  of 
the  room  dresser  that  the  room  was  in  safe  and  proper  condition,  the  court 
properly  overruled  a  motion  for  a  peremptory  instruction  for  defendant. 

C.  J.  Waddill,  Gordon  &  Gordon  &  Cox,  E.  G.  Sebree  and  J.  F.  Dempsey 
toT  appellant. 

Jonson  &  Jennings,  Wm.  H.  Yost  and  R.  Y.  Thomas,  Jr.,  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  R.  E.  Southard,  was  injured  by  the  fall  of  a  strip  of  coal  six 
^r  seven  feet  long  and  eight  or  ten  inches  thick  from  the  roof  of  a  room 
^here  he  was  engaged  in  cutting  coal  whilst  in  the  employ  of  the  St.  Ber- 
nard Coal  Co.  In  his  petition  he  alleges  that  the  appellant  placed  in  charge 
%>t  the  rooms  in  its  mine  one  Volner  Slsk,  whose  duty  required  him  to  exam- 
ine the  walls  and  roofs  of  the  different  rooms  immediately  after  every  fall  of 
•coal,  and  to  have  removed  therefi*om  all  particles  of  coal,  slate  or  stone  ad- 
hering thereto,  which  would  be  liable  to  fall  therefrom ;  and  that  the  rules 
^f  the  company  forbid  miners  from  entering  or  beginning  to  work  in  such 
cooms  without  the  permission  of  the  room  dresser;  that  on  the  S9th  of  May, 
IWO,  while  in  the  employ  of  the  appellant,  he  inquired  of  Sisk  what  room 
he  should  go  to  work  in,  and  that  Sisk  replied  to  him  that  No.  S  would  be 
«eady  as  soon  as  the  oars  were  loaded  and  removed,  and  to  go  to  work  in 
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that  room  as  soon  as  it  was  done;  and  in  obedience  to  this  diroction,  after 
the  loaded  cars  had  been  removed  from  the  room,  he  began  cutting  coal 
with  his  machine,  when  suddenly  a  block  of  coal  fell  from  the  roof,  striking 
him  on  the  head  and  shoulders,  inflicting  serious  injuries.  The  company  in 
its  answer  admitted  that  plaintiff  was  in  their  employ  as  a  machine  runner 
in  its  mine,  and  that  his  duty  required  that  he  should  work  wherever 
directed  by  his  superiors;  that  it  employed  Volney  Sisk  as  a  shooting  boss 
■and  room  dresser;  that  he  had  full  authority  over  the  machine  runners; 
that  it  was  his  duty  to  examine  the  walls  and  roofs  of  the  different  rooms 
in  which  coal  was  to  be  rained,  and  remove  therefrom  all  particles  of  coal, 
«late  or  stone  adhering  to  the  walls  or  roof  of  the  rooms  which  woul|d  be 
liable  to  fall  or  drop  therefrom  in  order  that  the  miners  and  machines  oould 
work  with  safety  therein;  that  the  room  in  which  appellee  was  hurt  had 
lyeen  blasted  and  cleaned  up  by  the  loaders,  but  that  the  room  dresser  had 
sot  finished;  that  when  plaintiff  applied  to  Slsk  for  a  place  to  work  he 
vfras  directed  to  one  of  several  rooms,  including  the  number  in  which  he  was 
hurt,  and  told  to  go  to  work  in  which  ever  one  he  found  ready;  that  api)el- 
lee  was  an  experienced  miner,  perfectly  competent  to  tell  whether  the  room 
had  been  cleaned  up  or  not;  that,  without  making  proper  examination,  he 
began  to  work  in  the  room  in  which  he  was  injured  immediately  under- 
neath a  large  lump  of  coal  which  he  could  by  the  exercise  of  ordinary  care 
have  discovered,  and  that  he  was  in  consequence  guilty  of  such  contributory 
negligence  as  precluded  recovery.  A  jury  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $1,350,  and  the  defendant  upon  this  api)eal  complains  of  numerous 
alleged  errors  in  the  trial:  First,  that  the  trial  court  erred  in  overruling  its 
motion  for  a  continuance  on  account  of  the  absence  of  George  H.  Falls,  su- 
perintendent of  the  mine  in  which  appellee  was  hurt,  and  in  permitting  the 
plaintiff  to  read  Fall's  deposition  to  the  jury. 

While  there  are  some  exceptions  to  the  rule  of  law  which  permits  the  ad- 
verse party  to  read  upon  the  trial  a  deposition  taken  by  the  other,  we  do  not 
think  the  facts  in  this  case  bring  it  within  these  exceptions.  In  the  class  of 
cases  in  which  these  exceptions  occur  the  witness  whose  deposition  was 
sought  to  be  read  was  incompetent  to  testify  in  behalf  of  the  ptirty  against 
whom  he  was  called,  but  was  made  so  by  the  party  entitled  to  use  him  first 
taking  his  deposition ;  or,  where  the  testimony  was  incompetent  as  against 
the  diverse  party,  \)ut  made  competent  by  the  party  offering  it.  (Sullivan, 
Ac.  V.  Thornton  Norris,  71  Ky.,  521.)  It  was  perfectly  competent  for  either 
party  to  have  called  upon  Falls  to  prove  the  facts  testified  to  in  his  deposi- 
tion. They  simply  tend  to  show  the  employment  of  plaintiff,  the  rules  of 
the  company  as  to  entering  rooms,  and  the  fact  that  they  were  in  charge  of 
their  room  dresser;  and  that  plaintiff  had  no  right  to  enter  without  his  per- 
mission. 

It  is  next  insisted  upon  the  authority  of  the  Breckinridge  and  Plnevllle 
Syndicate,  Limited  v.  Murphy,  18  Ky.  Law  Rep.,"  016,  that  the  court  should 
have  directed  the  jury  to  find  a  verdict  for  the  defendant.  In  that  case  it 
was  shown  that  the  plaintiff,  an  experienced  miner,  knew  of  the  dangerous 
condition  of  the  roof,  and  notwithstanding  such  knowledge  on  his  part,  con- 
tinued to  work  in  it.  In  this  case  the  plaintiff  testified  that  he  had  not  dis- 
coyered  the  dangerous  condition  of  the  roof,  but  relied  upon  the  assurance 
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of  the  defendant's  room  dresser  that  the  room  had  been  put  In  safe  and 
proper  condition.  We  think  the  motion  for  the  peremptory  instruction  was- 
properly  overruled.  The  last  ground  relied  on  for  a  reversal  is  error  of  the- 
trial  court  in  f^iving  and  ivfusing  instructions  to  the  jury. 

The  only  substanbial  isnes  tendere<l  by  the  answers  in  this  case  were,  first, 
that  the  room  in  which  the  plaintiff  was  injured  was  in  a  safe  and  suitable- 
condition  as  a  place  of  labor;  second,  that  plaintiff  had  not  obeyed  the  direc- 
tions of  the  defendant's  room  dresser  in  going  into  the  room  to  worii;  third, 
,  that  after  doing  so,  he  had  not  exercised  ordinary  cai-e  for  his  own  safety. 
Upon  the  issues  of  fact  the  proof  was  conflicting,  and  they  were  properly 
left  for  the  jury  to  decide.  It  is  not  a  debtitable  question  of  law  that  a  mas- 
ter must  exercise  ordinary  care  to  furnish  a  servant  a  reasonably  safe  place 
in  which  to  work,  and  to  keep  it  in  such  condition ;  and  that  a  servant  has 
a  right  to  rely  upon  the  discharge  of  this  duty  by  the  master,  and  if  he  fails 
to  discharge  it,  is  responsible  to  the  servant  who  is  injured  in  consequence 
thereof.  (Ohio  Valley  Mining  Co.  v.  McKinley,  17  Ky.  Law  Rep.,  1028; 
Ashland  Coal  and  Iron  Ry.  Co.  v.  Wallace.  101  Ky.,  688;  Vandyke  v.  Mem- 
phis. New  Orleans  and  Cincinnati  Packet  Co.,  24  Ky.  Law  Rep.,  1285. )  The 
instructions  in  this  case  clearly  and  fairly  give  to  the  jury  the  law  upon  the 
issues  raised  by  the  pleadings  and  proof. 

Upon  the  whole  case  we  perceive  no  error  prejudicial  to  the  rights  of  ap- 
pellant and  the  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Judge  Nunn  not  sitting. 


PIKE,  MORGAN  &  CO.  v.  WATHEN. 
(Filed  October  21,  1903— Not  to  be  reported.) 

1.  Debtor  and  creditor— Conveyance  of  property  in  satisfaction  of  debt— 
Where  a  conveyance  of  real  estate  by  a  debtor  jointly  to  a  mortgage  creditor 
and  the  surety  on  that  creditor's  debt  ri'cited  as  its  consideration  the  pay- 
ment of  a  nominal  sum  of  money  and  warrant-ed  the  title  against  all  claims 
and  incumbrances  except  two  mortgages  superior  in  point  of  time  to  that  of 
the  grantee  creditor,  and  it  apjjeared  from  parol  testimony  that  the  grantees 
assumed  the  payment  of  thti  two  prior  mortgages  and  that  the  three  mort- 
gages were  soon  afterwards  surrendered  to  the  debtor  endorsed  "satisfied,'* 
the  conclusion  of  the  trial  court  that  the  consideration  for  the  conveyance 
was  the  ptiyment  of  the  thrw  mortgage  debts  was  correct. 

2.  Re.scission  of  conveyance— Usury — In  an  action  by  the  debtor  to  recover 
usurious  interest  paid  on  the  debt  the  grantee  creditor  is  not  entitled  to  a 
restussion  of  the  contract  upon  tendering  a  deed  reeonveying  it  on  the  con- 
dition that  the  mortgage  debts  should  be  purged  of  usury,  and  that  the 
property  should  be  sold  at  public  sale  and  the  proceeds  applied  to  the  satis- 
faction of  the  debts. 

Drui-y  &  Drury  and  Hazelrigg  &  Chenault  for  appellants. 

George  A.  Prentice  and  W.  O.  Haynes  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  prosecuted  by  the  appellants.  Pike,  Morgan  &  Co.,  from  a 
judgment  rendered   by  the  Union   Circuit  Court   in  favor  of  the  appellee. 
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• 
James  A.  Wathen,  for  19,047.08,  with  Interest  from  January  26,  1900.  The 
facts  with  reference  to  the  case,  as  appear  of  record,  are  In  substance  as 
follows:  That  appellee,  James  A.  Wathen,  was  the  owner  of  a  large  and 
valuable  farm  lying  near  Morganfleld,  Ky.,  and  that  he  was  engaged  in 
speculating,  and  was  for  several  years  a  borrower  of  large  sums  of  money ; 
that  he  became  indebted  to  one  Holman  in  the  sum  of  about  $6,000,  with  in- 
terest, and  gave  him  a  first  mortgage  on  his  farm,  and  became  Indebted  to 
one  Mrs.  Sugg  in  the  sum  of  about  14,000,  with  interest,  and  gave  her  a  sec- 
ond mortgage  on  his  farm,  and  became  indebted  to  appellants.  Pike,  Morgan 
&  Co.,  bankers  of  Uniontown,  Ky.,  in  large  sums  of  money,  upon  which  he 
made  payments;  after  which,  and  on  the  12th  day  of  August.  1898,  he  exe- 
cuted to  this  bank  his  note  for  what  was  then  due  it  for  the  sum  of  $10,118.85, 
with  8  per  cent,  interest,  and  executed  to  the  bank  a  third  mortgage  on  the 
farm,  and  also  gave  W.  T.  Wathen,  Sr.,  and  others  as  security  for  the  pay- 
ment of  this  note  to  the  bank. 

Appellee  being  thus  involved  for  these  sums  of  money,  the  bank  being 
desirous  of  collecting  its  debt,  and  W.  T.  Wathen,  Sr.,  lx»lng  anxious  of 
having  the  matters  settled  and  relieved  of  responsibility  as  surety  to  tho 
bank,  Sylvester  Pike,  as  president  of  the  bank,  and  W.  T.  Wathen  prevailed 
upon  the  appellee  to  make  a  conveyance  to  them  of  this  281-acre  farm  for 
the  consideration  of  $25  and  other  good  considerations  named  in  the  deed. 
This  deed  was  dated  January  22,  1900.  Afterwards  appellee  sued  appellants. 
Pike,  Morgan  &  Co.,  for  about $3,400  for  usurious  interest  which  he  claimed 
to  have  paid  them. 

The  appellants  answered,  traversing  the  allegations  of  the  petition,  and 
alleged  that  they  had  not  be«»n  paid  their  debt,  and  that  the  land  so  conveyed 
by  the  appellee  was  not  worth  more  than  their  debt  and  the  Holman  and  Sugg 
debts,  with  their  legal  interest,  and  that  they  had  not  collected  any  usury 
from  appellee.  It  induced  and  caused  Sylvester  Pike,  its  president,  and  W. 
T.  Wathen,  Sr.,  to  execute  a  conveyance,  reconveying  the  property  to  appel- 
lee, reciting  the  fact  that  appellee  was  complaining  and  suing  the  mort- 
gagees for  the  usury  paid  by  him,  and  stating  that  they  wanted  to  do  exact 
juscice  to  him,  and  that  the  deed  was  made  upon  the  following  conditions: 
First,  the  mortgage  debts  above  mentioned  were  to  be  purged  of  all  usury, 
if  any  they  contained;  second,  if  the  appellee,  or  any  one  for  him,  should 
within  sixty  days  thereafter  pay  to  the  mortgagees  their  debts  purged  of 
usury,  but  if  ho  should  not  do  so,  then  the  mortgages  were  to  be  enforced 
for  the  benefit  of  the  mortgagees,  and  the  land  should  be  sold  at  the  court- 
house door  at  public  sale,  and  the  proceeds  applied  to  the  payment  of  the 
mortgage  debts,  purged  of  usury,  and  any  balance  remaining  after  so  doing 
was  to  be  paid  to  the  appellee.  The  appellants  tendered  this  deed  in  their 
amended  answer  to  appellee,  and  asked  a  recission.  The  appellee  declined 
to  accept  this  deed,  or  to  rescind,  and  the  court  refused  to  compel  him  to 
accept  it,  and  referred  the  case  to  the  master  commissioner,  with  directions 
to  report  the  amount  of  usury  paid  to  appellants  by  appellee.  Proof  was 
taken  by  the  parties,  and  the  commissioner  reported  that  the  amount  of 
usury  so  i)aid  was  $2,047.08,  for  which  sum  the  court  rendered  judgment, 
and,  as  stated,  the  appellants  have  appealed  from  that  judgment,  and  the  ap- 

vol.  25-41 


642  PIKE,  MOBGAN  A  CO.  V.  WATHEN. 

pellee  has  taken  a  cross  appeal,  claiming  that  the  lower  court  failed  to  ad- 
judge him  as  much  as  he  was  entitled  to  by  over  |700. 

The  appellants  contend  that  the  court  erred  to  their  prejudice  for  the  reason 
that  in  consideration  of  the  conveyance  by  appellee  to  Wathen  and  Pike  they 
did  not  assume  the  payment  of  these  mortgages ;  that  the  consideration 
named  in  the  deed  was  only  $26.  In  this  we  are  of  the  opinion  that  appel- 
lants are  mistaken,  for,  in  addition  to  the  $56  named  in  the  deed,  this  language 
is  used:  "And  the  parties  of  the  first  ptirt  (meaning  appellee  and  wife)  cov- 
enant and  agree  to  and  with  the  parties  of  the  second  part  that  they  have 
full  power,  good  right  and  lawful  authority  to  make  this  conveyance;  that 
they  are  ip  peaceable  possession  of  the  property  herein  conveyed,  and  that 
they  will  forever  warrant  and  defend  the  title  thereof  against  all  liens  and 
incumbrances  of  any  nature  and  kind  whatsoever,  except  mortgages  to  Sam 
Holman,  St.,  recorded  on  mortgage  book  *K,'  pag*»  6,  and  mort.gage  book 
^Q,'  page  419,  to  Mrs.  B.*A.  Sugg,  recorded  in  mortgage  book  'T/  page  299, 
and  to  Pike,  Morgan  &  Co.,  i-ecorded  in  mortgage  book  26,  page  40." 

This  language,  as  used  in  this  deed,  means,  if  it  means  anything,  that 
these  vendees  took  this  property  and  assumed  the  payment  of  these  mort- 
gages, and  in  addition  to  the  deed  the  appellee,  without  contradiction,  testi- 
fied that  the  consideration  for  that  conveyance  was  their  assumption  to  pay 
these  uiortgages,  and  it  was  understood   that   they  amounted  to  121,000.  and 
within  a  few  days  therefifter  these  mortgage  notes  were  all  surrendered  and 
delivered   to  him,  including  the  one  due  appellants,  endorsed  * 'satisfied.'* 
And  in  addition  to  all  this  Sylvest^^r  Pike,  president  of  appellants,  used  the 
following  language  with  reference  thereto  in  his  deposition :  "Wathen  was 
indebted  to  tlie  Imnk,  and  he  desired  to  sell  his  farm  to  pay  his  debts,  and 
he  offered   it  to  the  bunk  and  W.  T.  Wathen  for  $21,000.     *    *    *    My  under- 
standing at   the  tim«   the  trade  was  made  was   that  the  bank   and  W.  T. 
Wathen  bought  this  farm  at  this  price  because  we  did  not  know  of  any  other 
property  he  owned,  and  because  I  understood  it  to  be  a  tuU  settlement  of  all 
of  this  business,  usury  and  all.     *    *    *    It  was  conveyed  to  mo  and  W.  T. 
W-athen  for  the  reason  that  there  were  a  number  of  partners  in  Pike,  Morgan 
&  Co.,  and  It  was  a  great  difficulty  to  hunt  them  all  up  and  get  a  deed.    So 
miny  men  and  w^omen  in  it,  and  I  made  a  bond  binding  myself  to  convey 
the  proi)erty  when  we  solil  it,  and  plac-ed  the  bond  in  the  bank." 
In  answer  to  a  question:  "To  whom  was  the  price  of  the  farm  paid?" 
Answer.  "To  Sam  Holman  and  John  A.  Sugg  and  the  bank." 
Question.  "How  miich  was  ptiid  to  Holman,  how  much  to  Sugg,  and  how 
much  to  the  Ijiink?" 
Answer.  "I  could  not  st-ate  the  amount  to  each;  the  total  was  $21,000." 
Question.  "How  was  the  bank's  debt  paid;  in  money  or  otherwise?" 
Answer.   "It  was  paid  with  one-half  interest  in  fanu  which  was  conveyed 
to  me  for  the  parties  interested,  as  stated  above." 

The  appellants  sought  to  show  in  this  ciise,  and  did  prove  by  several  wit- 
nesses, that  the  land  purchased  from  appellee  was  not  equal  in  value  to  the 
amount  of  these  mortgages  with  their  interest,  and  that  he  t4X)k  it  at  the 
price  named,  because  the  appellant  was  insolvent,  and  it  had  no  hopes  of 
getting  anything  moii^  from  him.  This  same  defense  was  att-empted  to  be 
made  in  the  cise  of  Mann  v.  The  Bank  of  Elkton,  104  Ky.,  866.     The  court 
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in  that  case  said :  "If  this  be  true,  it  Is  wholly  immaterial,  because  the  con- 
sideration for  the  sale  was  the  amount  which  the  appellant  owed  the  appel- 
lee, and  all  parties  understood  this  amount  to  be  the  face  of  the  notes,  with 
interest,  etc." 

In  this  case  it  appears  from  the  record,  without  contradiction,  that  the 
consideration  to  be  paid  was  the  full  amount  of  all  the  mortgage  notes,  with 
interest,  usury,  and  all  amounting  to  $21,000.  And  appellants  were  not  com- 
pelled to  accept  the  land  in  satisfaction  of  their  debt,  as  it  appears  that  W.  T. 
Wathen,  Sr.,  one  of  the  sureties  on  appellee's  note  to  it,  was  at  the  time 
these  transactions  took  place  worth  125,000  or  $30,000  in  property,  subject  to 
execution. 

The  principles  in  the  case  of  Mann  t.  The  Bank  of  Elkton,  supra,  apply 
in  this  ca.se,  the  facts  being  similar.  As  to  the  cross  appeal  of  appellee,  we 
are  of  the  opinion  that  the  court  did  not  err  in  dismissing  appellee's  claim 
for  the  additional  amount  sued  for.  The  preponderance  of  the  evidence 
showed  that  appellee  paid  this  usurious  interest  in  the  years  18Q2  and  1898 
on  notes  other  than  the  one  above  referred  to.  There  is  some  evidence  tend- 
ing to  show  that  these  notes  were  brought  forward  and  Included  in  the  large 
one  which  was  settled  in  the  land  transaction,  but  the  preponderance  of  the 
evidence  shows  that  this  was  not  the  case,  and  appellants'  plea  of  the  statute 
of  limitation  was  a  good  and  valid  defense  to  that  part  of  appellee's  claim, 
which  the  court  refused  to  allow. 

Perceiving  no  error  in  the  judgment  of  the  lower  court  its  judgment  is 
hereby  aflBrmed  on  both  the  appeal  and  cross  appeal. 


McCALL,  &c.  V.  BURK. 
(Filed  October  14,  1903— Not  to  be  report-ed. ) 

1.  Trust— Accounting  by  trustee — Where  the  trustee  of  property  held  in 
trust  for  the  l)eneflt  of  three  infants  agreed  with  the  father,  who  had  quali- 
fied as  guardian  of  two  of  them,  that  the  father  shor.ld  take  the  two  and  re- 
side \i\Hin  one  piece  of  the  property,  using  the  profits  therefrom  for  the 
Ijeneflt  of  those  beneficiaries,  while  the  trustee  should  take  the  third  child  to 
his  own  home  and  care  for  her,  applying  the  rents  and  profits  from  the  other 
property  to  her  support,  the  profits  from  the  first  piece  of  property  Ijeing 
fully  double  those  from  the  latter,  the  trustee  will  not  be  required  to  account 
for  the  rents  on  the  latter  to  one  of  the  beneficiaries  who  received  the  benefit 
of  the  first. 

3.  Husband  and  wife— Testimony  of  wife— While  the  wife  can  not  testify 
as  to  any  communication  between  herself  and  her  husband,  she  may  testify 
for  his  estate  after  his  death  to  a  transaction  between  him  and  another 
which  was  had  in  her  presence. 

3.  Improvements  placed  on  trust  property— Improvements  which  a  trustee 
allows  his  wife  to  place  on  property  held  by  him  in  trust  belong  to  the  ben- 
eficiaries, and  he  is  chargeable  with  the  rents  received  from  such  improve- 
ments, but  should  be  credited  with  what  he  jwiid  out  for  them. 

4.  Charges  against  trustee— The  trustee  is  not  required  to  account  to  the 
beneficiaries  for  moneys  received  by  him  in  payment  for  the  right  of  way  of 
a  railroad  through  one  tract  of  the  trust  property  where  it  appears  that  he 
applied  the  amount  so  received  to  reimburse  himself  for  payments  which  he 
claimed  to  have  made  on  the  purchase  price  of  the  other  property,  and  no 
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claim  was  made  for  such  sum  bj  the  beneficiaries  until  many  years  after  hlr 
death. 

6.  Same — Where  the  widow  of  the  trustee  took  charge  of  the  trust  property 
after  his  death  and  rented  it  out  she  must  account  to  a  beneficiary  who  had 
not  conveyed  his  interest  therein  to  htr  for  his  share  of  the  rents  and  profits. 

Thos.  R.  Brown  for  appellants. 

R.  S.  Dinkle  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  February  22,  1882,  J.  H.  Burk  and  his  wife,  Mildred  Burk,  conveyed  a 
tract  of  land  in  Lawrence  county,  to  which  Mildred  Burk  had  title;  also  a 
house  and  lot  in  Catlettsburg  which  she  had  purchased,  but  had  no  deed' 
for,  to  R.  B.  McCall,  in  trust  for  the  use  of  William  Burk,  Ida  Morgan  and 
Valentine  Burk  until  they  each  arrived  at  the  age  of  twenty-one  years,  and 
as  each  became  of  age  his  part  was  to  be  set  apart  to  him.  McCall  accepted 
the  conveyance.  Ida  Morgan  was  a  daughter  of  Mrs.  Burk  by  a  former 
marriage;  William  Burk  was  a  son  of  J.  H.  Burk  by  a  former  marriage; 
and  Valentine  Burk  was  the  sun  of  J.  H.  and  Mildred  Burk.  Wlien  the 
deed  of  trust  was  made  Mrs.  Burk  was  sick  with  consumption,  and  she  died 
shoftly  thereafter.  The  financial  condition  of  Burk  at  the  time  was  bad, 
and  it  would  seem  from  the  evidence  that  he  was  a  poor  manager.  After 
the  death  of  his  wife  Burk  qualified  as  the  guardian  of  his  two  children, 
and  taking  the  boys  with  him,  moved  back  up  to  the  farm  in  Lawrence 
county,  and  continued  to  live  therewith  them,  enjoying  the  use  of  the  farm, 
McCall  paying  part  of  the  taxes  and  furnishing  him  some  money  from  time 
to  time  until  after  the  death  of  McCall.  McCall  took  the  girl,  Ida  Morgan, 
to  his  house  and  took  care  of  her  until  she  was  of  age  and  married.  More 
than  a  year  during  this  time  she  was  sick  and  had  to  be  nursed.  McCall 
paid  her  doctor's  bill;  also  for  her  medicines  and  the  like.  McCall  had 
charge  of  the  house  in  Catlettsburg,  which  rented  for  |6  a  month.  In  the 
year  1885  William  Burk  became  of  age,  and  in  1887  he  conveyed  his  interest 
in  the  Catlettsburg  house  and  lot  to  McCall  for  $126.  Ida  Morgan  became 
of  age  in  the  year  1889.  and  thereafter,  and  before  she  married,  conveyed  her 
interest  in  the  Catlettsburg  house  to  the  wife  of  McCall,  he  having  died  in 
January,  1890.  Valentine  Burk  became  of  age  in  January,  1896,  and  there- 
after filed  this  suit  against  the  personal  representative  and  the  widow  and 
children  of  McCall  to  I'ecover  his  part  of  the  rent  of  the  Catlettsburg  house 
from  the  time  that  McCall  took  charge  of  it  under  the  deed  of  trust.  A  large 
amount  of  proof  was  taken,  and  the  court  having  entered  judgment  in  favor 
of  the  plaintiff,  the  defendant  appeals. 

The  defendant  alleged  that  by  agreement  between  McCall,  as  trustee,  and 
Burk,  as  the  father  and  guardian,  Burk  took  charge  of  the  farm  and  was  to 
take  care  of  the  two  boys,  while  McCall  took  charge  of  the  houde  in  Catletts- 
burg, and  was  to  take  care  of  Ida  Morgan.  This  arrangement  is  proved  by 
Mary  McCall,  a  daughter  of  R.  B.  McCall,  and  it  is  also  proved  by  Susan 
McCall,  his  widow;  Burk  denies  it,  but  the  circumstances  shown  by  the  evi- 
dence fully  sustain  their  testimony.  A  wife  can  not  testify  as  to  any  com- 
munication between  her  and  her  husband,  but  she  may  testify  for  his  estate 
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«fter  his  death  to  a  transaction  between  him  and  another  whioh  was  had  in 
ber  presence.    The  proof  is  clear  that  during  the  whole  time  Buric  kept  the 

arm  and  the  boys  on  it,  enjoying  the  proceeds,  and  that  McCall  took  care 
'Ot  Ida  Morgan.  No  demand  was  made  of  McCall  for  any  part  of  the  pro- 
-^eeds  of  the  rent  of  the  Catlettsburg  property,  although  they  all  well  knew 
.he  was  collecting  the  rent  and  supporting  Ida  Morgan.  The  rent  of  the  farm 
was  worth  more  than  twice  the  rent  of  the  house.  McCall  died  shortly  after 
Ida  Morgan  was  of  age,  and  under  all  the  circumstances  we  conclude  that 
he  ought  not  to  be  held  answerable  for  anything  to  Valentine  Burk  on  ao- 
oount  of  the  rents  of  the  Catlettsburg  proi)erty. 

During  the  time  he  held  the  Catlettsburg  property  McCall  allowed  his 
wife  to  put  up  a  carpenter's  shop  at  the  back  end  of  the  lot  which  he  held  in 
trust.  The  court  proxwrly  held  that  this  shop  belonged  to  the  children.  A 
trustee  is  not  allowed  to  use  for  himself  the  trust  property,  and  he  can  not 
permit  his  wife  to  do  it.  He  was  properly  charged  with  the  rent  of  this  oar- 
I>enter's  shop,  and  credited  for  what  was  iiaid  oiit  for  it.  Counting  interest 
on  the  expenditure,  and  after  deducting  the  rents,  we  make  a  small  balance 
-coming  to  him  which  would  offset  any  rents  in  his  hands  between  the  time 
Ida  Morgan  became  of  age  and  his  death,  or  so  nearly  offset  them  that  we 
<M>nclude  no  judgment  should  be  entered  against  his  estate  on  account  of 
jrents. 

MoCall  collected  as  trustee  about  the  year  1882  from  a  railroad  company 
#950  for  right  of  way  through  the  Lawrence  county  farm.  He  claimed  to 
have  applied  this  money  to  the  payment  of  the  purchase  money  of  the  Cat- 
lettsburg house  and  lot,  and  no  demand  seems  to  have  been  made  of  him 
for  it,  and  none  of  his  estate,  until  the  bringing  of  this  suit  by  Valentine 
Burk  in  the  year  1896.  J.  H.  Burk  swears  that  he  TMtid  for  the  Catlettsburg 
^xoperty,  while  Mrs.  McCall  swears  it  was  not  paid  for.  Burk  is  not  at  all 
clear  as  to  where  he  got  the  money,  and  the  proof  as  to  his  financial  con- 
•dition  at  the  time  and  his  mode  of  getting  along  does  not  tend  to  add  weight 
to  his  testimony.  The  fact  that  no  deed  had  been  made  to  the  Catlettsburg 
property  is  a  circumstance  of  some  weight.  But  besides  all  this,  it  is  per- 
fectly clear  that  McCall  claimed  this  money  in  his  own  right  on  account  of 
the  purchase  money  of  the  property,  and  that  all  of  the  parties  knew  he  had 
It.  William  Burk  was  of  age  in  1886;  Ida  Morgan  was  of  age  in  1889;  McCall 
'died  in  1890;  during  all  of  this  time  Burk  and  his  family  were  hard  run, 
and  yet  none  set  up  a  claim  to  this  money  until  1896,  when  Valentine  Burk 
did  so  in  this  action.  Under  all  the  facts  we  are  satisfied  that  the  claim 
should  not  be  allowed  after  McCairs  death,  when  from  the  nature  of  the 
case,  and  the  great  ^ipse  of  time,  his  people  would  be  unable  to  show  the 
facts  more  definitely. 

After  the  detith  of  MoCall  his  widow  took  charge  of  the  property  and 
rented  it  out,  Ida  Morgan  having  deeded  to  her  her  interest  in  it.  The  court 
entered  a  judgment  against  her  in  favor  of  Valentine  Burk  for  one- third  of 
these  rents.  This  was  proper.  It  is  complained  that  the  rents  are  put  too 
high,  and  that  the  credits  allowed  to  her  are  not  large  enough.  While  as  to  , 
«ome  of  the  items  there  is,  in  our  opinion,  perhaps  ground  for  this  complaint, 
no  interest  was  charged  to  the  widow,  and  on  the  whole  case  we  do  not  see 
^hat  she  has  any  substantial  grounds  of  complaint. 
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The  judgment  in  favor  of  Valentine  Burk  against  Susan  L.  McCall  as  the 
administratrix  of  R.  B.  McCall,  deceased,  is  reversed  and  the  cause  is  re- 
manded for  a  judgment  on  this  branch  of  the  case  as  herein  indicated. 
The  remainder  of  the  judgment  is  affirmed.  Appellants  will  recover  their 
costs  in  this  court,  but  only  one-half  of  the  cost  of  making  the  transcript 
will  be  taxed. 


WESTERN  UNION  TP:LEGRAPH   CO.   v.  CROSS'  ADM'R. 

(Filed  October  14,  1908.) 

Nondelivery  of  telegram— Punitive  damages— Punitive  damages  can  not 
be  recovered  for  the  failure  to  deliver  a  telegram  to  an  obscure  person,  whose 
street  address  was  unknown,  announcing  the  death  of  her  daughter,  where 
the  telegraph  company  made  an  effort  to  find  her. 

Original  ante,  piige  268. 

Richards  &  Ronald  for  appellant. 

C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Judge  Hobson  delivered  the  following  re.spon.se  to  petition  for  rehearing : 

So  much  of  the  opinion  as  refers  to  the  half-mile  limit,  or  rule  fifty,  intro- 
duced in  evidence,  is  withdrawn.  We  adhere  to  our  ruling  that  on  the  facts 
of  this  case  no  instruction  on   punitive  damages  should  have  been  given. 

The  numerical  weight  of  authority  is  against  the  allowance  of  substantial 
damages  for  the  nondelivery  of  social  telegnims.  By  reason  of  the  peculiar 
character  of  the  action  we  are  unwilling  t-o  extend  the  rule  heretofore  laid 
down  so  as  to  allow  punitive  damages  in  this  class  of  actions. 

Petition  overruled. 


MAYS  V.  COMMONWEALTH. 

(FJled  October  14,  1903-Not  to  be  reported.) 

Criminal  law— Continuance — Where  a  person  accused  of  the  crime  of  will- 
ful murder  is  confined  in  jail  without  bail  from  the  date  of  his  arrest  until 
his  trial,  and  during  that  time,  and  continuously  from  a  date  on  which  he 
was  arraigned  in  court  and  his  case  .set  for  trial,  the  jail  in  which  he  wa$ 
imprisoned  was  quarantined  on  account  of  an  epidemic  of  smallpox,  result- 
ing in  his  being  deprived  of  consultations  with  his  "attorney  and  excluded 
from  his  friends  and  family,  he  was  not  given  ample  opportunity  for  the 
preparation  of  his  defense,  and  the  court  erred  in  overruling  his  motion  for 
a  continuance. 

N.  L.  Goldsmith,  Kohn,  Baird  &  Spindle  and  H.  T.  Wilson  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  4th  day  of  October,  1902,  the  appellant,  Eugene  Mays,  was  Indicted 
by  the  grand  jury  of  Jefferson  county,  charged  with  the  orime  of  wUlfni 
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murder.  One  the  6th  day  of  October  he  was  brought  into  court  by  the 
jailer,  arraigned,  and  pleaded  not  guilty  of  the  crime  charged  in  the  indict- 
ment. His  case  was  set  for  trial  on  November  17,  and  he  was  thereupon 
ordered  to  be  remanded  to  jail  without  bond. 

On  the  17th  day  of  November  appellant  was  not  brought  into  court,  be- 
cause there  was  an  epidemic  of  smallpox  existing  in  the  jail;  but  in  his  ab- 
sence his  case  was  continued  to  November 34;  it  seems  to  have  been  reached 
for  trial  on  the  25th  day  of  November,  19()2,  whereupon  appellant  was 
brought  into  court  by  the  jailer,  and  entered  a  motion  for  a  continuance,  In 
support  of  which  he  filed  his  own  affidavit,  and  the  affidavit  of  H.  Turner 
Wilson,  one  of  his  attorneys.  This  motion  was  overruled  by  the  court,  and 
a  trial  being  had.  appellant  was  found  guilty  of  murder,  as  charged  in  the 
indictment,  and  his  punishment  fixed  at  death  by  the  verdict  of  the  jury. 
His  motion  for  a  new  trial  having  been  overruled.  api)ellant  has  brought 
the  case  here  for  review. 

Having  reached  the  conclusion  that  the  judgment  must  be  reversed  for 
error  in  overruling  the  motion  for  a  continuance,  it  will  not  be  necessary  to 
notice,  or  discuss,  any  other  ground  a.sslgned  for  a  new  trial. 

It  appears  from  the  affidavit  of  the  appellant  that  from  the  time  of  his 
arrest  until  the  day  of  his  trial  he  had  been  confined  in  jail  without  bond; 
that  during  this  time  an  epidemic  of  smallpox  had  prevailed  in  the  jail, 
which  resulted  in  that  institution  being  put  under  strict  quarantine  by  the 
jailer  and  the  court.  Prisoners  were  not  brought  from  the  jail  for  trial,  and 
no  one  was  permittetl,  to|go  in,  or  come  out,  for  fear  of  endangering  the 
health  of  the  public  by  causing  an  epidemic  of  smallpox  in  the  city.  He 
was  not  permitted  to  see  his  attorneys,  his  relations,  or  friends,  during  the 
time  between  his  arraignment  and  the  day  upon  which  he  was  brought  into 
court  for  trial.  He  had  no  communiciition  with  his  attorneys;  had  not  been 
able  to  inform  them  as  to  the  nature  of  his  defense,  or  to  have,  in  any  way, 
the  benefit  of  their  advice  or  counsel.  His  attorneys  had  not  been  able  to 
see  him  from  the  date  of  his  arraignment  until  the  date  of  his  trial.  We 
take  the  following  statement  from  appellant's  affidavit :  ''That  this  25th  day 
of  Novemljer,  1902,  is  the  first  time  he  (apix^llant)  has  had  the  opportunity 
to  gee  or  consult  with  his  attorney,  his  mother,  or  any  of  his  friends,  or  to 
take  any  steps  to  prepare  his  defense. ' ' 

The  statements  of  neither  of  these  affidavits  were  contradicted  nor  denied. 
If  they  had  not  been  true,  their  falsity  could  have  been  shown  without  diffi- 
culty. It  only  remains,  then,  to  ascertain  whether  or  not,  under  this  state 
of  facts,  appellant  was  entitled  to  a  continuance  of  his  case,  for  the  purpose 
of  preparation.  The  general  rule  is  that  a  large  discretion  is  vested  in  the 
trial  court  in  the  matter  of  continuance,  but  a  refustil  to  grant  it  is  subject 
to  exceptions  under  section  280  of  the  Criminal  Code.  That  a  defendant 
chariged  with  the  crime  of  murder  should  have  ample  opportunity  under, 
and  with,  the  advice  of  counsel,  to  prepare  his  defense,  is  a  proposition  that 
will  not  be  denied  by  any.  In  this  case  the  accused  is  a  negro  boy  about 
seventeeD  years  of  age;  the  record  shows  that  he  had  been,  without  fault  on 
his  part,  so  quarantined  in  jail  as  to  be  unable  to  communicate  with  his 
family,  his  friends,  or  his  counsel.  That,  in  this  condition,  he  could  not 
properly  prepare  his  defense,  is  apparent. 
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In  the  oase  of  Bates  v.  Commonwealth,  13  Ky.  Law  Bep.,  138,  this  court, 
In  reversing  the  judgment,  in  part  because  of  the  refusal  of  the  trial  court 
to  grant  a  continuance,  said:  *'The  affidavit  for  a  continuance  disclosed  that 
the  appellants  had  employed  a  lawyer  of  their  own  county,  in  whom  they 
had  confidence,  and  upon  whom  they  relied  to  attend  to  their  case;  that  he 
was  the  first  attorney  retained  by  them;,  was  at  the  examining  trial;  had 
consulted  with  them,  and  in  fact  understood  their  case  better  than  any  one 
else,  including  themselves,  owing  to  their  having  been  confined  in  jail  and 
unable  to  see  to  it  in  person ;  that  they  were  informed  by  telegrams  from 
him  that,  owing  to  the  duties  incumbent  upon  him  as  an  officer  of  the 
United  States,  he  could  not  be  in  attendance  on  the  day  fixed  for  trial,  but 
could  be  present  by  the  second  day  thereafter.  A  refusal  to  grant  a  continu- 
ance is,  under  section  280  of  our  Criminal  Code,  subject  to  exception.  If  it 
appears  that  the  defendant  is  entitled  to  it,  then  refusal  of  it  is  ground  for 
reversal  on  appeal.  If  it  were  not  so,  the  accused  would  be  deprived  of  a 
fair  trial.  If,  for  instance,  a  material  witness  for  him  be  absent,  and  due 
diligence  has  been  exercised  to  procure  his  attendance,  it  would  be  reversible 
error  to  compel  the  defendants  to  try  without  having  the  benefit  of  testi- 
mony. We  do  not  mean,  of  course,  that  the  trial  court  has  no  discretion  in 
the  matter  of  continuances.  It  is,  however,  a  legal  one,  and  if  it  be  so  exer- 
cised as  to  deprive  the  accused,  when  not  in  fault,  of  a  fair  trial,  justice  re- 
quires that  he  should  not  be  remediless.  *  *  *  One  accused  of  crime 
should  not  be  forced  to  trial  at  the  indictment  term,  in  the  absence  of  his 
counsel,  or  of  an  attorney  upon  whom  he  mainly  relies  in  good  faith  to  con- 
duct his  defense.  Here  the  accused  were  upwards  of  a  hundred  miles  from 
home.  They  appear  to  have  at  once  employed  a  lawyer  of  their  own  county, 
well  known  to  them,  and  in  whom  they  not  only  say,  but  it  may  be  pre- 
sumed from  their  acquaintance  with  him,  they  had  full  confidence.  So  far 
as  this  record  shows,  they  in  good  faith  relied  upon  him  to  conduct  their  de- 
fense. They  were  indicted  in  a  few  days  after  the  killing;  they  were  in  jail, 
and  in  twelve  days  after  they  were  indicted  they  were  tried  and  convicted,  al- 
though the  court  had  notice  from  their  affidavit  that  the  attorney  in  whom 
they  relied  would  be  present  in  two  days  thereafter.  The  case  should  either 
have  been  continued  until  the  next  term,  or  until  the  time  that  the  attorney 
had  telegraphed  he  would  be  present.  The  circumstances  made  it  one  of 
those  'extreme  cases'  where  continuances  should  be  granted,  lud  the  refusal 
of  it  was  such  an  abuse  of  legal  discretion  as  requires  the  interference  of 
this  court."  To  the  same  effect  is  Leslie  v.  Commonwealth,  19  Ky.  I^w 
Kop.,  l-'n3.  and  Brooks  v.  Commonwealth,  1(K)  Ky.,  194. 

In  thi*  J<]noyol()paHlia  of  Pleading  and  Practice,  page  833,  it  is  said:  "In 
criminal  ca.ses  tlie  accused  is  entitled  to  a  continuance  wliere  he  is  brought 
to  trial  s<^  speedily  after  his  arrt^^t  or  indictment  that  he  can  not  make  a 
projK'r  defense,  or  where  he  requires  further  time  by  rea.son  of  his  cnnfine- 
m(»nt  in  the  ])ris()n  since  his  arr^^st,  or  wh»»re  he  has  not  been  served  witli  a 
copy  of  the  indictment  reciuired  by  statute." 

It  is  manifest  that  in  the  case  at  bar  ai)[)ellant  was  not  afforded  an  oppt)r- 
tunity  connnensnrate  with  the  jzravity  of  the  charge  against  him  in  which 
to  prepare  his  defeijse;  shut  off  from  the  wt)rld,  unal)le  to  communicate  with 
his  relatives  or  friends,  with  no  knowledge  of   the  whereabouts  of   his  wit- 
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nesses,  overconie  by  the  awfulness  of  his  situation,  it  is  inoonoeiyable  that 
lie  could  have  been 'ready  for  trial  upon  the  calling  of  his  case. 

It  is  neither  necessary  nor  profitable  to  enter  the  field  of  speculation  as  to 
whether  or  not  he  could  have  produced  the  witnesses  for  affirmative  defense 
by  the  exercise  of  diligence,  had  he  been  given  an  opportunity.  Intelligent 
•cross-examination  of  opposing  witnesses  is  one  of  the  most  potent  agencies 
for  the  elucidation  of  truth;  and  we  know  that  without  an  opportunity  to 
inform  his  counsel  of  the  nature  of  his  case,  and  his  relations  with  the  wit- 
nesses for  the  Commonwealth,  this  was  impossible. 

It  seems  to  us  that  the  very  statement  of  the  facts  must  carry  conviction 
to  the  mind  that  the  denial  of  a  continuance  to  the  defendant  under  these 
•circumstances,  was  an  abuse  of  that  large  discretion  reposed  in  •  the  trial 
court  by  law,  and  constitutes  an  error  so  prejudicial  to  the  rights  of  the 
.accused  that  we  can  not  ignore  it. 

For  these  reasons  the  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


GOODRIDGE  v.  GOODRIDGE. 

(Filed  October  14,  1903— Not  to  be  reported. ) 

Divorce—Custody  of  children— The  judgment  of  the  trial  court  awarding 
-to  the  father  the  custody  of  infant  children,  after  divorce  from  the  wife, 
will  not  be  disturbed  where  it  appears  from  the  evidence  that  the  mother  is 
a  woman  of  bad  character  and  that  her  physical  surroundings  are  not  well 
adapted  to  the  rearing  of  children,  while,  on  the  other  hand,  the  father  is  a 
man  of  good  morals  and  amply  able  to  properly  care  for  and  educate  them. 

S.  W.  Tolin  and  John  S.  Gaunt  for  appellant. 

D.  E.  Castleman  and  Ira  Julian  for  appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  7th  day  of  June,  1901,  the  appellee,W.  H.  Goodridge,  instituted  this 
action  in  the  Boone  Circuit  Court  against  his  wife.  Veranda  Goodridge, 
charging  her  with  having  been  guilty  of  such  lewd  and  lascivlo\is  behavior 
as  proved  her  to  be  unchaste,  and  also  with  having  at  divers  times  commit- 
ted the  offense  of  adultery. 

Appellant,  by  answer,  denied  the  allegation  of  the  petition,  and  also 
pleaded  condonation  on  the  part  of  her  husbjind.  In  her  prayer  she  asked 
to  be  adjudged  the  care  and  custody  of  her  two  infant  children,  twins,  a 
boy  and  girl  about  eight  years. 

Upon  the  trial  the  chancellor  entered  judgment  divorcing:  appellee  from 
the  bonds  of  matrimony  with  the  appi»llant.  By  the  terms  of  this  judgment 
the  children  were  to  remain  in  the  care  and  custody  of  appellant  until  the 
further  order  of  the  court,  appellee,  in  the  meantime,  to  pay  her  $16  per 
month  for  their  support  and  maint+'nanco. 

Kach  party  was  permitted  to  take  proof  on  tlie  question  as  to  which  should 
have  the  future  custody  of  the  children,  and  the  cisti  wns  continued  for 
further,  and  necessary,  orders. 

Both  parties  did  subsequently  take  proof  on  the  question  loft  open  by  the 
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judgment,  and  the  court  afterwards,  on  the  21st  day  of  April,  1902,  rendered 
the  following  judgment:  *  This  case  being  submitted  for  judgment  on  the 
question  as  to  the  custody  of  the  infant  children,  and  the  court  having  con- 
sidered the  entire  record  in  this  case,  and  being  fully  advised,  awards  the 
plaintiff,  W.  H.  Goodridge,  the  care  and  custody  of  the  infant  children, 
Howard  L.  Goodridge  and  Helen  L.  Goodridge,  and  the  defendant,  Veranda 
Goodridge,  is  ordered  and  directed  to  surrender  said  children  to  the  sheriff  of 
this  county,  B.  B.  Alphin,  who  will  deliver  them  to  the  plaintiff.'* 

From  this  judgment  appellant  prosecutes  this  appeal.  An  examination  of 
the  whole  record  convinced  the  trial  judge  that  appellant  was  not  a  suitable 
person  to  have  the  care  and  custody  of  the  children,  whose  welfare  is  in- 
volved in  this  record.  The  question  was  one  eminently  suited  to  the  prov- 
ince of  the  chancellor.  In  his  judgment  he  recites  that  he  is  personally 
acquainted  with  all  of  the  witnet^ses  who  deposed  in  the  case,  except  four: 
and  he  is,  therefore,  in  a  far  better  position  to  weigh  the  evidence  properly 
than  this  court,  and,  therefore,  Wd  are  not  dispo.sed  to  interfere  with  his 
finding  of  the  facts. 

It  is  not  necessary  for  tis  to  pass  upon  the  question  of  the  competency  of 
the  evidence  adduced  by  the  appellw  to  show  that  the  general  reputation  of 
appellant  for  chastity  was  bad.  There  was  much  of  this  class  of  evidence,  to 
all  of  which  the  chancellor  sustained  exceptions.  Outside  of  this,  the  bad 
character  of  appellant  was  abundantly  shown.  Moreover,  the  evidence 
shows  that  appellant  lives  in  a  small  house  with  her  father's  very  large  fam- 
ily, and  we  are  of  the  opinicm  that  her  surroundings  are  poorly  adapted  to 
the  rearing  of  the  children,  either  morally  or  physically. 

AppiOlee  is  shown  by  a  preponderance  of  the  evidence  in  this  case  to  be  a 
thrifty,  substantial  and  moral  man,  amply  able  to  care  for  and  maintain 
his  children,  and  to  properly  educate  and  start  them  in  life.  *  Section  2123, 
of  the  Kentucky  Stfitutes  provides:  "Pending  an  application  for  divorce,  or 
on  final  judgment,  the  court  may  make  orders  for  the  care,  custody  and 
maintenance  of  the  minor  children  of  the  parties,  or  children  of  unsound 
mind,  or  any  of  them,  and  at  any  time  afterwards,  upon  the  petition  of 
either  parent,  revise  and  alter  the  same,  having  in  all  such  cases  of  care  and 
custody  the  interest  and  welfare  of  the  children  principally  in  view. "    ♦    ♦    * 

We  think  the  judgment  of  the  court,  in  awarding  the  care  and  custody  of 
the  children  to  the  father,  in  this  case  was  in  strict  compliance  of  the  stat- 
ute, to  keep  their  welfare  in  view.  This  judgment  may  be  altered,  or  re- 
vised, at  any  time  upon  the  petition  of  either  parent;  and  we  do  not  doubt 
that  upon  a  proper  showing  in  the  future  the  chancellor  will  make  such 
orders  as  may  be  necessary  to  afford  the  mother  sufficient  opportunity  to  see 
and  enjoy  the  company  of  her  children. 

For  the  reasons  herein  indicated  the  judgment  is  affirmed. 


MILLER.  &c.  V.  STAGNER. 

( Filed  October  14,  li)03— Not  to  be  reported. ) 

Life  estate  in  lands— Power  of  sale— Application  of  proceeds— A  devisee. 
who  takes  a  life  estate  in  lands  under  the  will  of  the  devisor,  and  is  given 
the  power  to  sell  and  convey  the  lands  upon  the  express  condition  that  the 
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proceeds  be  reinvested  in  other  good  property,  can  pass  a  good  title  to  tho^ 
property  without  .the  purchaser  btjing  bound  to  look  to  the  reinvestment  of 
the  proceeds  in  the  absence  of  an  express  requirement  to  that  effect  in  tha^ 
will.     (Section  4846,  Kentucky  Statutes. ) 

G.  H.  Breck  for  appellants. 

J.  A.  Sullivan  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

William  Malcom  Miller  died  a  resident  of  Madison  county  in  the  year  1889. 
By  his  will  he  made  the  following  provision  for  his  son,  Malcolm  M.  Miller: 
'*I  hereby  devise  to  my  son,  Malcolm  M.  Miller,  during  his  natural  life,  the 
following  portion  of  my  farm,  situated  in  Madison  county,  Kentucky,  uxK)n 
which  I  now  reside  (here  follows  description  of  land  devised),  containing 
300)^  acres  of  land.  This  devise  to  Malcolm  M.  Miller  is  made  subject  to  a 
charge  for  the  sum  of  1587.85  in  favor  of  John  C.  Miller,  said  sum  being  to 
equalize  said  John  C.  Miller  with  Malcolm  M.  Miller,  and  siime  shall  be  due 
and  payable  one  year  after  the  probfitioQ  of  this  will.  Although  I  have  only 
given  to  M.  M.  Miller  a  life  estate  in  this  property,  yet  I  give  him  the  right, 
and  power  to  sell  and  convey  same  upon  the  express  condition  that  the  pro- 
ceeds shall  be  invested  in  other  good  property,  to  be  held  under  the  same 
limitation  and  condition ;  and  I  also  empower  said  Malcolm  M.  Miller  to 
dispose  of  same  to  his  children  by  last  will  and  testament  in  unequal  por- 
tions if  he  shall  so  desire,  but  in  the  event  of  his  failure  to  do  so,  then  at 
his  death  said  property  shall  descend  and  belong  to  his  legal  heirs  in  equal 
portions." 

Thirty-five  acres  of  the  land  were  sold  under  the  judgment  of  the  Madison 
Circuit  Court  in  discharge  of  liens  upon  it,  leaving  265).^iicres.  At  the  time 
of  the  death  of  the  testator  the  devisee  had  three  children,  a  son  and  two. 
daughters.  They  are  now  over  twenty-one  years  of  age,  and  on  June  1,  1903, 
Malcolm  M.  Miller,  by  deed,  in  which  his  wife  and  two  daughters  joined, 
conveyed  to  his  son.  William  Malcolm  Miller,  in  consideration  of  $6, (KM),  110- 
acres  of  the  land.  William  Malcolm  Milller  then  made  a  trade  with  appel- 
lant, B.  M.  Stagner,  by  which  he  sold  Stagner  the  110  acres  of  land  for  17, 425, 
and  tendered  Stagner  a  deed  therefor,  in  which  his  father  and  mother  and 
both  sisters  joined.  Stagner  declined  to  accept  the  deed,  and  thereupon  thia. 
agreed  action  was  filed  to  test  the  sufficiency  of  the  title.  The  only  questioa 
to  be  determined  is  whether  Malcolm  M.  Miller,  under  the  terms  of  the  will, 
can  convey  a  perfect  title  to  the  land,  or  whether  the  purchaser  must  see  to. 
the  application  of  the  purchase  money.  The  circuit  court  held  the  title 
good,  and  Stagner  has  appealed. 

Section  4846,  Kentucky  Statutes,  is  as  follows:  "Where  lands  are  devised 
to  be  sold  on  special  or  general  trust,  or  are  conveyed  or  devised  to  trustees, 
or  executors  in  trust,  to  be  sold  generally  or  for  any  specific  purpose,  the. 
purchaser  shall  not  be  bound  to  look  to  the  application  of  the  purchase- 
money  unless  so  expressly  required  by  the  conveyance  or  devise.*' 

In  Grotenkemper  V.  Bryson,  79  Ky.,  858,  property  was  devised  to  threa 
sons,  and  they  were  directed  to  pay  the  remainder  of  the  testator's  debta 
after  exhausting  certain  other  property  out  of  their  reseotive  interests  ii^ 
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their  estate.  The  sons  sold  the  land,  but  did  not  pay  the  debts.  A  creditor 
-of  the  testator  then  undertook  to  subject  the  land  in  the  hands  of  the  pur- 
chaser to  the  payment  of  his  debts.  It  was  held  that  under  the  statute  above 
*^ noted  that  the  purchaser  was  not  bound  to  see  to  the  application  of  the  pur- 
xihase  money,  and  that  he  took  by  his  purchase  a  good  title  to  the  property. 

That  case  controls  here.  The  devisee,  Malcolm  M.  Miller,  although  given 
■only  a  life  estate  by  the  will,  is  authorized  by  it  to  sell  and  convey  the  prop- 
erty. In  selling  and  conveying  ht  acts  as  trustee  under  the  will  and  holds 
the  proceeds  received  for  the  property  also  as  trustee.  He  is  authorized  to 
Bell  and  convey  upon  the  express  condition  that  the  proceeds  shall  be  in- 
Vested  in  other  good  property,  to  be  held  under  the  same  limitation  and  con- 
dition. This  condition  is  imposed  upon  the  devisee  who  is  charged  with  the 
trust  of  reinvesting  the  proceeds.  The  land  is,  therefore,  devised  to  a  trus- 
tee in  trust,  to  be  sold  for  a  specific  purpose  according  to  the  terms  of  the 
statute,  and  the  purchaser  is  not  bound  to  look  to  the  application  of  the  pur- 
tihase  money,  there  being  nothing  in  the  devise  expressly  requiring  him  to 
^o  so. 

Wherefore,  we  are  of  the  opinion  that  under  the  will  the  purchaser's  title 
Is  good,  and  the  judgment  appealed  from  is  affirmed. 

Chief  Justice  Burnam  not  sitting. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  VINSON. 
(Filed  October  14,  1903— Not  to  be  reported. ) 

1.  Railroads— Duty  to  passenger— It  is  the  duty  of  a  railroad  company  in 
the  operation  of  a  mixed  train  to  use  the  highest  degree  of  care  that  is  prac- 
ticable in  the  operation  of  trains  of  that  character,  but  it  is  not  responsible 
for  jerks  or  bumpings  of  the  cars,  such  as  are  usually  incidental  to  such 
trains  when  operated  with  proper  care. 

2,  Same— Duty  of  passenger— In  traveling  on  a  mixed  tlrain  a  passenger 
assumes  the  risks  usually  incidental  to  such  a  train  properly  operated,  and 
It  is  incumbent  on  him  while  on  the  train  to  exercise  increased  care  for  his 
x)wn  safety  in  proportion  to  the  increased  danger  of  that  mode  of  travel. 

Original  ante,  88. 

Reed  <fe  Oliver,  W.  Mike  Oliver,  J.  M.  Dickenson  and  Pirtle  &  Trabue  for 
-appellant. 

Ilendrirk  &  Miller  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

JudK^'  Hohson  delivered  the  following  response  to  petition  for  rehearing: 

It  wns  the  duty  of  the  defeiulant  in  tlie  operation  of  its  train  to  use  the 
h\yrh^  <t<  (li'Ki'ee  of  cart^  that  was  pra(?tica])le  in  the  operation  of  mixed  trains 
of  that-  cliaraeter,  l)ut  it  was  not  responsible  for  jerks  or  bumpings  of  the 
rarj^,  such  as  are  usually  inc-ideutal  to  such  trains  when  operated  with 
proper  <'are. 

In  traveling  on  a  niixed  train  the  plaintiff  assumed  the  risks  usually  in- 
cidental to  such  a  train  properly  operated,  and  it  was  incumbent  on  him 
"While  on  the  train   to  exercise  increased  care  for  his  own  safety  in  projwr- 
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tion  to  the  iDcreased  danger  of  that  mode  of  travel.  If  the  defendant  failed 
to  exercise  proper  cate  in  the  operation  of  the  train  as  above  defined,  and  b^ 
reason  thereof  the  plaintiff  was  injured,  while  exercising  such  care  for  his. 
own  safety  as  may  be  ordinarily  exp<^cted  of  a  person  of  ordinary  prudence 
situated  as  he^was,  as  above  indicated,  the  defendant  is  liable.  But  if  th& 
plaintiff  failed  to  exercise  such  care,  and  but  for  this  the  injury  would  not 
have  occurred,  or  if  the  injury  was  the  result  of  one  of  the  risks  usually  in-*, 
cidental  to  travel  on  trains  of  that  character  operated  with  proper  care,  th^ 
defendant  is  not  liable.  In  lieu  of  instructions  3,  3,  4,  7  and  8,  on  another 
trial  the  court  should  instruct  the  jury  as  above  indicated. 
Petition  overruled. 


NEWTON  V.  JOHNSON  BROS.,  &c. 
(Filed  October  14,  1903— Not  to  be  reported.) 

1.  Apppals— Jurisdiction— This  court  has  no  jurisdiction  of  an  appeal 
from  a  judgment  involving  only  150. 

2.  Same—Where  the  trial  court  in  adjusting  the  claims  of  A.  against  B.. 
ascertained  that  in  a  previous  judgment,  over  which  it  then  had  no  control^ 
it  had  erred  in  entering  a  judgment  in  favor  of  C.  as  against  certain  funda 
belonging  to  B.,  on  which  A.  claimed  a  lien,  this  court  will  not  disturb  tho. 
judgment  as  between  A.  and  B.,  the  judgment  in  favor  of  C.  being  for  aix. 
amount  which  the  court  could  not  take  jurisdiction  of  on  appeal. 

W.  E.  Garth  and  John  M.  Galloway  for  appellant. 

W.  B.  Gaines  for  appellees,  Porter  &  Ellis. 

W.  E.  Garth  for  appellees,  Johnson  Bros. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Payuter. 

This  case,  in  so  far  as  it  affects  Porter  &  Ellis,  was  before  this  court  on  a 
previous  appeal  (23  Ky.  Law  Rep.,  138h).  The  appeal  was  dismissed  be^ 
cause  Porter  &  Ellis  were  given  a  judgment  for  150  against  Newton,  tho- 
conrt  holding  that  it  did  not  have  jurisdiction.  Since  that  judgment  was 
rendered  Porter  &  Ellis  have  neither  sought  nor  obtained  a  judgment  against 
the  appellant,  Newton.  It  is  said  that  in  eettling  the  issues  between  appel- 
lant Newton  and  Johnson  Bros,  it  was  demonstrated  that  the  court  erred  in 
the  previous  judgment  in  fixing  Newton's  liability  to  Porter  &  Ellis  at  $50. 
This  ascertainment  was  made  at  a  time  the  court  had  no  control  over  the 
judgment  which  it  had  rendered  in  favor  of  Porter  Sz  Ellis  against  Newton. 

Johnson  Bros,  are  made  appellees,  but  we  are  unable  to  discover  that  on 
the  final  judgment  on  the  issues  between  appellant  Newton  and  Johnsou^ 
Bros,  that  the  court  failed  to  give  him  judgment  for  all  to  which  he  was  en- 
titled. 

Johnson  Bros,  were  granted  a  cross  appeal,  and,  as  we  understand  the  argu- 
ment of  their  counsel,  who  also  represents  the  appellant  on  this  appeal,  that 
the  judgment  rendered  in  favor  of  Newton  against  them  is  erroneous,  be- 
cause the  court  erred  in  ascertaining  the  amount  which  Newton  should  pay 
Porter  &  Ellis  by  the  judgment  to  which  we  have  alluded.  At  the  time 
that  the  judgment  was  rendered  no  issue  had  been  formed  between  appellant 
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Newton  uDd  JohDson  Bros.  The  appellant  was  only  prejudiced  by  the  judg- 
ment in  favor  of  Porter  &  Ellis  to  the  extent  of  $50  and  cost,  because  he  ulti- 
mately recovered  against  Johnson  Bros,  all  his  claim.  Johnson  Bros,  were 
not  prejudiced  by  it  at  all.  Therefore,  the  error  which  the  court  committed 
in  the  judgment  in  favor  of  Porter  &;  Kills  did  not  affect  the  rights  of  New- 
ton or  Johnson  Bros,  in  the  adjudication  between  them,  but  it  only  preju- 
Tliced  Newton  to  the  extent  of  $50,  in  that  the  court  erroneously  adjudged 
that  he  should  pay  Porter  &  Ellis  that  sum. 

The  motion  of  Porter  &  Ellis  to  dismiss  the  appeal  is  sustained  and  the 
judgment  is  affirmed  on  the  original  and  cross  appeal  of  Johnson  Bros. 


REID,  &c.  v.  HARPER. 

(Filed  October  14,  1903— Not  to  be  reported.) 

Conveyance— Cancellation  of  deed— It  appearing  from  the  evidence  that 
the  contract  for  the  sale  of  a  tract  of  land  contemplate  the  sale  of  the  en- 
tire tract  and  not  merely  of  the  vendor's  interest  in  it,  it  was  proper  to  can- 
tsel  a  deed  therefor  cont>nining  only  special  warranty  covenants. 

Gus  Thomas  for  appellants. 

Shel bourne  &  Kane  for  appellt*e. 

Appertl  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Reid,  sold  appellee  a  tract  of  land  for  $700,  and  delivered 
him  a  deed  therefor  with  covenants  of  special  warranty.  A  day  or  so  after 
it  was  made,  it  not  being  recortled,  appellee,  as  he  claims,  discovered  it  was 
a  special  warranty  deed,  when  it  was  to  be  one  with  covenants  of  general 
warranty.  This  action  was  brought  to  cancel  it.  The  contract  price  was 
^00.  The  evidence  tends  to  show  that  the  land  Was  not  worth  more  than 
that  sum ;  much  of  the  evidence  tends  to  show  that  it  was  not  worth  more 
than  SfiOO.  The  title  to  the  land  is  defective,  and  there  is  no  doubt  from  the 
evidence  that  the  appelhmt  knew  it,  and  that  the  appellee  did  not  know  it. 
The  appellant  did  not  contract  to  sell  "his  interest"  in  the  land,  but  the 
entire  tmct.  This  conclusion  must  be  reached  from  the  testimony  of  both 
parties,  Ix'sides  the  deed  purports  to  convey  the  entire  tract,  and  the  appellee 
understood  he  was,  and  had,  the  right  to  conclude  he  was  buying  the  tract, 
not  an  interest  in  it.  It  is  exceedingly  strange  that  the  appellant  would 
have  offeretl,  as  he  says  he  did,  to  make  appellee  a  deed  with  general  war- 
ranty for  a  consideration  of  $1,000  for  the  land,  when  he  only  asked  him  $800 
for  it  when  the  negotiations  for  the  purchase  began.  It  is  wholly  improb- 
able that  the  apix^llee  would  agree  to  pay  as  much  or  more  for  the  land  than 
it  was  worth,  and  be  willing  to  take  a  deed  for  only  appellant's  Interest  in 
it.     We  agree  with  the  court  below  that  the  deed  should  be  canceled. 

The  judgment  is  affirmed. 
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GREER  V.  GREER. 

(Filed  October  16,  1903- Not  to  be  reported. ) 

Divorce— Setting  aside  decree— Upon  due  notice,  at  the  term  at  which  a 
decree  of  divorce  is  granted,  and  while  the  condition  of  the  parties  remains 
unchanged,  the  decree  may  be  set  aside  by  the  chancellor  on  motion  of  the 
party  against  whom  It  was  entered  filed  within  the  time  allowed  by  law  for 
filing  motions  for  new  trial. 

F.  Hagan  for  appellant. 

Bennett  H.  Young  and  Marion  W.  Ripy  for  appellee. 

Appeal  from  Jefiferson  Circuit  Court,  Chancery  division,  No.  9. 

Opinion  of  the  court  by  Judge  Settle. 

Three  judgments  of  divorce  were  rendered  in  this  case.  The  first  granted 
appellee  a  divorce  "a  mensa  et  thoro,"  and  weekly  alimony.  That  judg- 
ment was,  by  consent  of  parties,  set  aside.  The  second  decree  dismissed  ap- 
pellee's petition  and  granted  appellant  a  divorce  upon  his  answer  and 
counterclaim,  and  upon  motion  of  appellee  for  a  new  trial,  entered  on  the 
same  day  and  shortly  after  the  decree  in  appellant's  favor  was  granted,  the 
chancellor  set  the  same  aside,  and  thereaft-er  entered  the  third  and  last  de- 
cree, by  which  appellant's  counterclaim  was  dismissed,  and  appellee  \Cas 
given  a  divorce,  alimony  in  the  sum  of  f80(),  and  allowed  a  fee  of  8150  for 
her  attorneys,  and  also  given  the  custody  of  the  infant  child  In  controversy. 

From  the  order  granting  the  new  trial  and  setting  aside  the  second  decree 
which  granted  appellant  a  divorce  on  his  counterclaim,  and  from  the  final 
decree  granting  appellee  alimony,  the  appellant  has  apjx^aled,  and  from  so 
much  of  the  decree  last  named  as  limited  alimony  to  $800  appellee  prose- 
cutes a  cross  appeal. 

The  first  question  to  be  considered  is:  Had  the  chancellor  the  right  to  set 
aside  the  decree  granting  a  divorce  to  appellant?  As  already  observed,  the 
motion  for  a  new  trial  as  to  this  decree  was  made  on  the  same  day  it  was 
granted,  due  notice  of  which  was  given  the  appellant  before  action  was 
taken  upon  the  motion  by  the  court.  Tt  app<^ars  from  tlie  record  that  when 
the  motion  was  made  the  condition  of  the  parties  was  unchanged,  and  .such 
was  the  situation  when  the  motion  was  sustained  by  the  court,  and  also  at 
the  date  of  the  final  decree  in  appellee's  favor— neither  party  having  again 
married.  It  also  appears  that  the  answei  and  counterclaim  of  the  appellant 
upon  which  the  decree  in  his  favor  was  granted  did  not  contain  suflicient 
grounds  for  a  divorce,  as  It  relied  on  al)andonment  by  the  wife,  without 
alleging  that  it  had  continued  for  one  year,  and  alleged  lewd  and  lascivious 
conduct  on  her  part,  without  an  averment  that  such  conduct  proved  her  to 
be  unchaste. 

The  question  of  whether  or  not  a  trial  court  has  jurisdiction  to  set  aside 
its  judgment  in  a  divorce  aise  seems  to  hjive  been  flr^t  ptissed  on  in  this 
State  in  the  case  of  Meyer  v.  Meyer,  8  Met.,  301.  In  the  opinion,  per  Stites, 
Judge,  it  is  said:  "The  law  does  not  favor  divorces,  and  there  is  special 
reason  for  aflFording  to  courts  having  jurisdiction  in  such  case  every  possible 
means  of  preventing  frauds,  and  correcting  any  error  or  injustice  committed 
in  the  judgment  that  may  be  complained  of.  No  appeal  lies  from  a  judg- 
ment of  divorce,  and  unless  the  wrong  done  can  be  righted   by  the  court 
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committing  it  the  x>ai*ty  injured  is  without  redress.  In  our  judgment  th& 
section  supra  (426  Civil  Code),  was  designed  but  for  one  end,  and  that  wa» 
to  prescribe  a  form  of  proceeding  in  cases  where  both  parties  desired  the 
annulment  of  the  divorce,  so  as  to'prevent  any  fraud  or  imposition  on  the 
court  to  which  the  application  was  made." 

Later,  in  Ficener  v.  Fioener,  8  Ky.  Law  Rep.,  867,  the  court,  through 
Pryor,  Judge,  uses  this  language:  "The  grounds  for  setting  aside  ordinary 
judgments  in  law  or  in  equity  after  the  expiration  of  the  t«rm  do  not  apply 
to  judgments  for  divorce  which  became  final.  During  the  t-erm,  however, 
and  while  the  condition  of  both  parties  remains  unchanged,  the  judgment 
may  be  set  aside  at  the  instance  of  the  plaintiff,  but  not  without  notice  to 
the  defendant." 

The  same  rule  would,  of  course,  apply  to  the  defendant  if  wronged  by  the 
judgment  of  divorce. 

We  regard  the  rule  announced  in  these  two  decisions  of  this  court  to  be 
■ound  in  principle  and  consonant  with  justice.  Moreover,  it  has  recently 
been  reaifirmed  by  this  court  in  Hendrix  v.  Hendrix,  ante,  632,  and  is  cer- 
tainly not  in  conflict  with  the  section  of  the  Code  supra. 

The  motion  for  a  new  trial  in  the  case  at  bar  was  made  within  the  time 
fixed  by  law  for  the  entering  of  such  a  motion  in  the  court  which  rendered 
the  judgment,  and  as  the  appellant  had  due  notice  thereof,  and  the  action 
of  the  court  in  sustaining  the  motion  was  taken  during  the  term  at  which 
the  judgment  set  aside  was  rendered  (that  is,  within  the  sixty  days  iu  which 
courts  of  continuous  session  retain  control  of  their  judgments),  and  was 
authorized  by  the  state  of  the  pleadings,  we  are  unable,  in  view  of  the  un- 
changed condition  of  the  parties,  to  hold  that  any  error  was  thereby  com- 
mitted. 

We  are  not  authorized  to  pass'upon  the  correctness  or  incorrectness  of  the 
final  judgment  in  so  far  as  it  grants  the  wife  a  divorce,  but  may  consider 
the  grounds  of  divorce  relied  on  by  her,  and  the  evidence  in  the  entire 
record,  in  determining  the  propriety  of  the  judgment  for  alimony.  This  we 
have  done,  with  the  result  that  we  find  no  error  in  theljudgment,  either  in 
the  matter  of  allowing  alimony  nor  as  to  the  amount  thereof.  We  also  re- 
gard the  attorney's  fee  reasonable  and^proper. 

For  the  reasons  indicated  the  judgments  appealed  from  are  afUnned  both 
on  the  original  and  cross  appeal. 
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CREECH,  &c.  V.  JOHNSON.  &c. 

(Filed  Octoberl4,  1908.) 

Land  patents— Location  of  boundary— Where  the  running  of  a  survey  ot  * 
lands  according  to  the  courses  and  distances  called  for  in  the  x>atent  would 
include  within  the  boundary  lands  lying  in  two  adjoining  States  and  would 
locate  one  of  the  corners  thereof  in  an  adjoining  State,  and  to  locate  a  corner,, 
which  calls  for  a  point  "near"  a  mountain  gap,  in  the  middle  of  the  gap,, 
would  necessitate,  in  order  to  close  the  survey,  the  lengthening  of  the  sub- 
sequent calls  to  such  an  extent  that  more  than  twice  the  number  of  acres 
called  for  would  be  embraced  within  the  boundary,  including  therein  the 
courthouse  and  county  seat  of  the  county,  while  on  the  other  hand  the  re- 
versing of  the  calls  of  the  patent  and  the  location  of  the  questionable  corner 
about  five  miles  from  the  mountain  gap  called  for  would  close  the  survey 
and  embrace  only  a  small  quantity  of  land  in  excess  of  the  amount  called 
for,  the  court  will  adopt  the  latter  method  in  arriving  at  the  location. 

Cook  &  Jones  for  appellants. 

William  Low  and  W.  O.  Harris  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  on  August  81,  1902,  obtained  from  the  Commonwealth  a  patent, 
to  fifty  acres  of  land  in  Bell  county.  The  patent  was  issued  on  a  survey 
bearing  date  of  November  6,  1901.  They  filed  this  suit  against  appellants, 
charging  that  they  had  entered  upon  the  land  so  patented  and  out  from  it 
timber  of  the  value  of  1798.04.  They  prayed  judgment  for  the  specific  recov- 
ery of  the  timber  and  1400  in  damages.  The  defendants  pleaded  that  the 
patent  referred  to  was  void  for  the  reason  that  none  of  the  land  covered  by 
it  was  vacant  or  unappropriated  at  the  time  of  the  survey,  but  that  all  of  It . 
was  embraced  in  a  patent  for  86,000  acres  issued  to  .Ledford,  Skidmore  & 
Bmith  on  September  k5,  1846,  and  also  by  a  patent  granted  to  Boyd  Dick- 
inson many  years  ago.  The  proof  on  the  trial  showed  that  only  about  17  aovea 
of  land  was  vacant  when  the  patent  was  issued  if  the  patent  for  86,000  acrea. 
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"Xo  Ledford,  Skidmore  &  Smith  was  left  out  of  view,  and  that  the  defend- 
^antB  had  out  od  this  17  acres  tlmher  of  the  value  of  I95A.  The  court  held, 
hinder  the  evidence,  that  this  17  aroes  was  not  included  in  the  patent  to 
licdford,  Skidmore  &;  Smith,  and  was  vacant  when  appellees'  patent  issued. 
He,  therefore,  gave  judgment  against  appellants  for  the  value  of  the 
timber  cut,  and  they  have  appealed. 

The  iMitent  to  appellees  was  void  if  the  land  was  not  vacant.    There  was 

^o  attempt  to  show  that  the  land  was  covered  by  any  other  i>atent  than  that 

"^f  Ledford,  Skidmore  &  Smith,  and  whether  it  was  included  in  that  patent 

Is  the  only  question  to  be  determined  on  the  appeal.    The  calls  on  the  patent 

-  «re  as  follows:  "Beginning  at  Crank's  creek,  on  two  beeches  and  two  sugar 

trees,  beginning  corner  to  said  Smith  1,600  acre  survey;  thence  S.  70  W.  664 

V' poles  to  three  beeches,  beginning  comer  to  Smith's  600-acre  survey:  thence 

''^S.  28  W.  400  poles  to  a  stake  on  top  of  the  Cumberland  Mountains;  thenoe  S. 

tBO  W.  8,820  poles  to  a  stake  noar  Cumberland  Gap;  thence    N.  15  E.  8,900 

poles  to  a  stake;  thence  N.  65  E.  8,820  poles  to  a  stake;  chence  S.  5  W.  8,160 

poles  to  the  beginning,  with  its  appurtenances." 

?rhe  beginning  corner  of  the  patent  on  two  beeches  and  two  sugar  trees  on 
'Crank's  creek,  corner  to  Smith's  1, 600-acre  survey,  is  established  and  undis- 
■puted,  so  is  the  second  comer  at  three  beeches  corner  to  Smith's  600-acre 
survey,  and  there  is  no  difficulty  as  to  the  stake  on  the  top  of  the  Cumber- 
4and  Mountains  8.  28  W.  400  poles  from  the  second  comer,  although  the  dis- 
tances as  run  on  the  ground  are  longer  than  those  called  for  in  the  patent, 
4»nd  in  running  from  the  first  to  the  second  comer  there  is  some  variation 
in  the  course  called  for  to  reach  the  corner.  But  the  corners  being  estab- 
-lished  must  control  the  course  and  distance.  The  trouble  comes  with  the 
: next  call  of  the  patent,  "S.  60  W.  8,8S0  poles  to  a  stake  near  Cumberland 
*-Qap. "  If  this  line  is  run  on  the  course  called  for  it  strikes  out  through  the 
estates  of  Virginia  and  Tennessee  and  corners  in  Tennessee  three  and  three- 
ifourths  miles  south  of  Cumberland  Gap.  The  State  of  Kentucky,  it  can  not 
'»be  presumed,  undertook  to  patent  land  in  Virginia  and  Tennessee;  so  it 
^appears  from  an  exhibit  filed  in  the  record  the  United  States  Circuit  Court 
'held  in  two  cases  before  it  that  the  course  of  the  patent  should  be  disre- 
.garded  and  the  comer  set  in  Cumberland  Gap,  the  line  running  with  the 
estate  line  and  following  the  meanders  of  the  top  of  the  mountain  to  a  stake 
In  the  center  of  Cumberland  Gap.  If  this  point  be  taken  as  the  corner  and 
the  next  line  is  run  N.  15  E.  3,200  poles  to  a  stake,  in  order  to  make  the 
patent  close,  the  next  line,  which  calls  for  8,820  poles,  has  to  be  increased  to 
1>,878  poles  and  the  sixth  line  has  to  be  increased  from  8,150  poles  to  4,W0 
poles.  If  the  patent  is  thus  run  out  it  contains  in  Kentucky  182,184  acres, 
»nd  will  include  the  land  in  controversy.  But  if  Instead  of  thus  extending 
the  lines  as  indicated  we  begin  at  the  beginning  comer  and  reverse  the  calls 
-lot  the  patent,  stopping  when  we  get  to  the  StAte  line  and  then  following  the 
State  line  to  the  third  comer,  the  patent  will  contain  in  Kentucky  08.568 
nacres,  and  will  not  include  the  land  in  controversy.  The  situation  is  roughly 
shown  on  the  following  map,  on  which  the  lines  1,  2.  8,  7,  8,  9,  10,  6,  1,  indi- 
cate the  location  of  the  patent  on  the  supposition  that  the  fourth  corner  is 
In  the  center  of  the  Cumberland  Gap,  and  the  lines  1,  6,  5,  7,  8,  2,  1  the 
location  of  the  patent  if  its  calls  are  reversed  from  the  beginning  comer  and 
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4he  patent  is  closed  by  foUowlDg  the  Statelline^  from  the  point  where  It 
CMiohed  7^  the  established  oomer  at  8: 


G.  aap 


The  point  7  is  about  five  miles  from  Cumberland  Gap.  None  of  the  lines 
In  question  have  any  marks  on  them.  The  circuit  court  accordingly  adjudged 
Id  fayor  of  the  location  of  the  ixatent  by  reversing  its  calls  from  the  begin- 
ning corner,  thus  fixing  its  location  as  shown  by  the;  lines  1,  6,  6,  7,  8,  2,  1 
on  the  map.  The  defendants  appeal.  The  only  question  we  deem  it  neces- 
sary to  consider  is  whether  this  is  the  correct  location  of  the  i)atent,  or 
whether  the  fourth  comer  should  have  been  located  in  Cumberland  Gap  and 
the  other  lines  run  out  from  that  corner  as  indicated  by  the  lines  8,  9,  10,  1 
on  the  map. 

In  Asher  v.  Howard,  34  Ky.  Law  Hep.,  061,  2118,  this  court  declined  to  de- 
termine the  proper  location  of  the  patent  in  question  because  the  record  was 
not  BufQciently  prepared  to  furnish  the  court  the  necessary  data.  The  record 
before  us  has  been  prepared  with  a  view  to  present  the  question. 

In  Thombury  V.  Churchill,  20  Ky.,  29,  the  court  said:  *'The  order  in 
whloh  the  surveyor  gave  the  lines  and  comers  in  the  certificate  of  survey  is 
of  no  importance  to  find  the  position  of  the  survey ;  by  reversing  the  courses 
Is  as  lawful  and  persuasive  as  by  following  the  order  in  the  certificate  of 
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survey.  The  cases  adjudged  upon  that  point  are,  conformable  to  reason  aotf^ 
practical  utility  in  guarding  against  mistakes  and  destruction  of  comers  hf 
fraud,  accident  and  the  elements.'* 

Again,  in  Pearson  v.  Baker,  34  Ky.,  321.  the  court  said:  "The  beginning^ 
corner  in  the  plot  or  certificate  of  survey  is  of  no  higher  dignity  or  Import- 
ance than  any  other  corner  of  the  survey.  The  order  in  which  the  surveyor 
gives  the  lines  and  corners  in  his  certificate  of  survey  is  of  no  importanoe  to 
find  the  true  position  of  the  survey.  Reversing  the  courses  is  as  lawful  and 
persuasive  as  following  the  order  of  the  certificate.  That  construction  is  to 
prevail  which  is  most  against  the  party  claiming  under  an  uncertain  survey. 
It  is  his  duty  to  show  and  establish  his  corners." 

In  issuing  patents  the  government  acts  as  trustee  for  the  people.  The  sur- 
vey is  made  by  the  patentee  and  the  patent  is  issued  on  his  application.  Th» 
grant  is,  therefore,  strictly  construed  against  the  grantee  where  its  terms- 
are  uncertain  or  doubtful.     (4  Am.  &  Eng.  Ency.  of  Law,  801.) 

.*'The  calls  may  be  reversed  when  by  so  doing  the  quantity  of  land  em- 
braced will  more  nearly  harmonize  with  that  called  for  in  the  grant;  but  the 
courses  and  distances,  as  given  in  the  survey,  should  be  followed  when  x«- 
versing  the  calls  would  not  have  that  effect."  (4  Am.  &  Eng.  Ency.  of 
Law,  789. ) 

** Quantity  aids  in  ascertaining  the  premises  granted  when  they  are  not 
described  by  known  and  established  boundaries."    (lb.,  790.) 

It  will  be  observed  that  the  two  first  comers  of  the  tract  are  comers  of 
Smith's  survey,  and  that  all  the  other  comers  of  the  patent  are  located  at 
stakes.  The  fact  that  no  timber  is  called  for  at  any  of  these  oomers  and 
that  the  distances  from  the  first  corner  to  the  second  and  from  the  second  to 
the  third,  when  run  on  the  ground,  exceed  those  given  in  the  i>atent,  would 
seem  to  indicate  that  this  patent  was  perhaps  laid  out  by  protraction  and 
that  the  surveyor  did  not  in  fact  run  the  lines.  But  whether  this  is  true  or 
not,  there  is  not  enough  in  the  patent  to  fix  the  fourth  corner  in  the  center 
of  Cumberland  Gap.  The  call  of  the  patent  is  for  a  stake  near  Cumberland 
Gap*.  The  language  would  indicate  that  the  stake  was  not  in  Cumberland 
Gap,  but  near  it,  for  that  is  a  point  so  well  known  that  it  is  reasonable  the 
surveyor  would  have  called  for  a  stake  in  Cumberland  Gap  if  that  was  in  fact 
the  location  of  the  corner.  If  the  corner  is  located  here,  it  not  only  makefr 
the  patent  contain  more  than  183,000  acres  instead  of  86,000  as  called  for;  but 
it  takes  in  the  town  of  Harlan,  with  the  county  courthouse  and  other  publie 
grounds.  The  word  "near"  is  too  indefinite  to  justify  a  construction  of 
the  patent  to  sustain  such  a  result  under  the  rules  above  referred  to.  On 
the  other  hand,  if  we  reverse  the  calls  of  the  patent  it  includes  about  96,000 
acres  of  land,  which  is  more  than  the  quantity  called  for,  and  the  fourth 
corner  is  located  on  Cumberland  Mountain,  near  Cumberland  Grap.  Con* 
sidering  the  length  of  the  lines  of  the  patent,  and  the  notoriety  of  Cumber- 
land Gap,  we  are  of  opinion  that  the  location  of  the  comer  within  five  miles 
of  Cumberland  Gap  might  reasonably  be  spoken  of  in  the  survey  as  "near 
Cumberland  Gap. ' '  It  can  not  be  presumed  that  a  grant  of  86,000  acres  wbs 
intended  as  a  grant  of  182,000  acres.  Nor  can  it  be  presumed  that  the  flfttk 
and  sixth  lines  of  the  patent  were  Intended  to  be  extended  so  far  beyond  tli» 
{latent  calls  as  would  be  necessary  to  close  the  surrey  on  the  suppositloik 
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<hat  the  foTirth  corner  Xb  in  Cumberland  Gap.  The  i>atent  calls  for  the  land 
«txi  Harlan  county,  Kentucky.  It  can  not  be  presumed  that  it  was  intended 
4o  embrace  land  in  Tennessee  or  Virginia,  or  to  embrace  the  county  seat  of 
the  county  where  the  survey  was  recorded  or  the  town  about  it.  In  the  ab- 
4«ioe  of  marked  lines  or  corners,  or  other  eyidences  establishing;  the  proper 
location  of  the  grant,  the  circuit  court  construing  the  grant  against  the 
l^rmntee  where  the  descriptions  are  uncertain,  properly  adopted]  that  location 
of  the  patent  which  gave  about  the  quantity  called  for  and  preserved  the 
oonrses  and  distances  of  the  patent  calls  for  the  fifth  and  sixth  lines  of  the 
florvey  by  reversing  the  lines  from  the  beginning  corner.  (Harry  v.  Qra« 
luun,  27  Am.  Dec.,  S26. ) 
Judgment  affirmed. 


BURRIER  V.  RICE,  &o. 

(Filed  October  16,  1908— Not  to  be  reported.  ) 

Obstruction  of  public  passway— In  this  action  instituted  by  appellees  to 
^nforoe  the  removal  of  fences  and  obstructions  placed  across  an  alleged  pub- 
lic passway  by  the  api)ellant  there  is  sufficient  evidence  to  sustain  the  judg- 
ment of  the  chancellor  ordering  the  removal  of  the  obstructions. 

Breckinridge  Ss  Shelby  and  Geo.  Denny  for  appellant. 

H.  E.  Ross  and  J.  Embry  Allen  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn 

Appellee  described  in  her  petition  a  certain  road  or  passway  from  her  lands 
•aoross  South  Elkhorn  creek  and  thence  with  the  creek,  giving  the  courses 
•and  distances  on  the  lands  of  appellants,  which  appellee  claimed  had  been  a 
pablio  passway  and  used  as  sucb  as  a  matter  of  right,  and  by  and  with  the 
knowledge  and  approval  of  the  prior  owners  of  her  land,  for  as  long  as  sev- 
«nl7  or  eighty  years;  and  she  also  alleged  that  appellant,  without  right, 
wrongfully  and  against  her  consent  and  the  consent  of  the  public,  obstructed 
this  passway  by  erecting  wire  fencing  across  it  at  several  points,  and  she 
•asked  the  court  to  make  an  order  removing  same.  The  court  granted  the 
prayer  of  her  petition,  and  adjudged  that  it  was  a  public  passway,  and 
that  the  same  extends  to,  adjoins  and  is  appurtenant  to  appellee's  property, 
and  that  appellee  and  all  persons  claiming  by  or  through  her  are  entitled  to 
the  full,  free,  perpetual  and  uninterrupted  use  and  enjoyment  of  the  same 
as  a  passway,  and  directed  the  removal  of  the  obstruction. 

Many  witnesses  were  introduced  by  the  parties;  many  objections  taken  as 
^the  relevancy  and  competency  of  the  testimony;  some  of  it  was  incom- 
petent and  irrelevant,  but  there  was  an  abundance  of  competent  testimony 
to  eastain  the  judgment  of  the  chancellor. 

The  same  legal  principles  are  involved  in  this  case  as  in  the  case  of  Larkin 
T.  Byan,  ante,  618. 

Peroelving  no  error  prejudicial  to  the  substantial  rights  of  appellant  the 
judgment  of  the  lower  court  is  affirmed. , 
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STEPHENS  V.  WILSON,  &c. 

(Filed  October  16,  1908— Not  to  be  reported.) 

Preference  of  creditors— Where  an  insolvent  person,  whose  property  wa» 
under  attachment  of  the  Commonwealth,  settled  with  the  auditor  for  the  in- 
debtedness to  the  Commonwealth  by  borrowing  the  money  from  a  bank,  & 
deed  of  trust  executed  by  him  to  the  bank  for  the  property  to  secure  it  in  \iB 
loan  can  not  be  treated,  at  the  instance  of  a  general  creditor,  as  a  preferenoft 
under  the  act  of  1856. 

S.  D.  Shouse  and  H.  P.  Stephens  for  appellant. 

Hall  &  McLean  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Kear. 

The  Commonwealth  hod  instituted  a  suit  upon  the  bond  of  a  county  court 
olerk  to  recover  of  him  and  his  sureties  about  $80,000  alleged  to  be  due  the 
State  by  the  clerk  for  public  revenues  collected  by  him  and  not  paid  Into 
the  treasury.  Attachments  were  procured  against  his  property  as  well  as 
of  that  of  his  sureties.  These  attachments  were  levied  on  all  of  the  prin* 
oipaVs  property.  He  effected  a  settlement  with  the  auditor  for  some  $17,000. 
To  raise  this  sum  he  and  his  sureties  executed  their  note  to  the  Farmers  and 
Traders  National  Bank  of  Covington.  Simultaneously,  the  principal  exe- 
cuted a  deed  of  trust  conveying  to  the  president  of  the  bank  all  of  his  prop- 
erty. Thouf^h  not  stated  in  the  deed,  it  is  admitted  that  its  object  was  to 
secure  the  payment  of  the  $17,000.  This  suit  is  by  a  general  creditor  of  the 
principal,  seeking  to  have  that  transaction  declared  and  adjudged  an  invol- 
untary assignment  by  the  debtor  (who  is  conceded  to  have  been  then  insol- 
vent) for  the  benefit  of  all  his  creditors,  under  the  statute  (section  1010, 
Kentucky  Statutes),  commonly  called  the  statute  of  1866,  against  preferenoea 
by  insolvent  debtors.  Without  entering  upon  a  discussion  of  other  features 
of  the  transaction,  we  deem  it  enough  to  notice  that  at  the  time  of  the  exe- 
cution of  the  deed  all  the  property  covered  by  it  was  already  in  lien  to  the 
Commonwealth,  by  virtue  of  the  attachment  sued  out  by  the  auditor.  Even 
If  the  sureties  had  then  paid  it  off,  they  would  have  been  entitled  under  a 
familiar  principle  of  equity  to  be  subrogated  to  the  lien  of  the  Common- 
wealth. (McCann  v.  Hill,  86  Ky.,  647;  Dawson  v.  Lee,  88  Ky.,  49;  Baker  T» 
Fidelity,  &c.,  Co.,  84  Ky.  Law  Rep.,  2196.)  It  was  their  credit  with  the 
bank  that  got  the  money  to  pay  it.  It  was  the  same  as  if  they  had  paid  it» 
and  was  a  simultaneous  transaction  with  the  execution  of  the  deed  of  trust 

For  these  reasons  we  conclude  that  the  condition  of  the  sureties  was  not 
made  bettor  by  the  trust  deed.  The  status  was  not  changed  to  their  advant- 
age. (Meier  v.  Flinsback,  06  Ky.,  180.)  Hence  it  was  not  a  preferenoe 
within  the  terms  of  the  statute.  The  judgment  of  the  circuit  court  diamif-^ 
ling  the  bill  of  the  creditor  is  consequently  afSrmed. 
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Mccormick  habvesting;machine  co.  ▼.  arnold,  &o. 

(Filed  October  91,  1908. ) 

^  Sale  of  personal  property— Approval  by  purchaser— Offer  to  return- Where 
personal  property  is  sold  subject  to  the  approval  of  the  purchaser  and  on  the* 
condition  that  upon  its  failure  to  perform  the  work  which  it  is  guaranteecl 
to  do  the  purchaser  should  notify  the  vendor,  or  his  agent,  of  that  fact  and 
give  an  opiwrtunity  to  have  it  put  in  order,  and  upon  its  continued  failnrfr- 
to  do  the  guaranteed  quantity  of  work  that  the  purchaser  might  return  It 
and  demand  the  surrender  of  his  purchase-money  notes,  the  failure  of  the- 
ptirchaser  to  give  notice  of  the  failure  of  the  machine  to  do  the  work  or  t^ 
offer  to  return  it  within  a  reasonable  time  after  the  discovery  of  its  inca- 
pacity fixes  his  liability  on  the  note,  and  the  incapacity  of  the  machine  caur 
not  be  relied  upon  by  way  of  defense  to  an  action  for  recovery  thereon. 

J.  E.  Robinson  for  appellant. 

J.  M.  Rothwell  and  William  Herndon  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellees,  W.  A.  Arnold  and  J.  I.  Hamilton,  were  sued  by  the  appal— 
lant,  McCormick  Harvesting  Machine  Co. ,  upon  three  promissory  notes  of 
t76  each  of  date  November  11,  1901,  and  due  December  1,  1901,  June  1,  ISOS;. 
and  January  1,  1903,  respectively. 

The  luiyment  of  the  notes  was  resisted  by  appellees  in  the  court  below,  th»^ 
defense  Interposed  by  their  answer  being  that  they  were  executed  for  on» 
** McCormick  Husker  and  Shredder,"  which  they  received  of  appellant,  and' 
which  ite  agent  warranted  would  husk  and  shred  150  shocks  of  corn  and' 
fodder,  or  would  shred  200  shocks  of  fodder  per  day.  and  that  if  upon  a  fair- 
trial  it  failed  to  do  so,  apiiellant  would  return  to  appellees  their  notes  and( 
take  back  the  machine;  that  the  notes  were  executed  upon  that  condition' 
alone,  and  would  not  have  been  given  but  for  the  warranty  mentioned.  Th» 
answer  further  avers  that  the  machine  did  not  x>erform  its  work  as  war^ 
ranted,  though  given  a  fair  trial  by  the  appellee,  Arnold,  but  only  had  the- 
capaoity  to  husk  and  shred  100  shocks  of  corn,  and  shred  a  like  quantity  or 
fodder  per  day,  and  that  by  reason  of  the  breach  of  warranty  appellees  ar»* 
entitled  to  the  return  of  their  notes,  and  appellant  to  the  return  of  the  ma- 
ohlne,  and  a  tender  of  the  return  of  the  machine  to  appellant  was  made  ini 
the  answer. 

ThQ  action  was  upon  all  three  of  the  notes,  though  instituted  soon  aftor^ 
the  maturity  of  the  first  one,  as  it  was  stipulated  in  the  contract  between 
the  i^artiea  that  in  the  event  appellees  failed  to  pay  any  one  of  the  notes; 
within  thirty  days  after  its  maturity,  all  should  become  due  and  payable. 

In  avoidance  of  the  defense  relied  on  by  appellees  the  appellant,  by  reply^ 
denied  the  warranty  set  up  in  the  answer,  or  any  agreement  to  return  tha- 
notes  or  retake  the  machine  by  reason  of  its  breach,  and  alleged  that  \ 
only  contract  made  between  their  agent  and  appellees  in  reference  to  ' 
machine  is  contained  in  a  writing  signed  by  appellees  and  bearing  date  Oo^ 
tober  81,  1901,  wherein,  among  other  things,  it  is  stipulated  that  the  "Mo< 
Cormlok  Harvesting  Machine  Co.  warranto  this  machine  to  be  well  made^. 
of  good  material  and  durable,  with  proper  oare,  and  to  do  the  work  for 


^64    MC  OOBMIOE  HAB.  MACHINE  00.  V.  ARNOLD,  AC. 

whloh  It  is  Intended  when  properly  adjusted  and  operated  (condition  of  fod- 
der and  corn  being  considered);  if  upon  one  day's  trial  the  machine  should 
not  work  well,  the  purchaser  must  give  immediate  notice  to  J.  W.  Lindley, 
general  agent  for  the  McGormick  Harvesting  Machine  Co.,  at  Louisville, 
Ky.,  and  to  the  local  agent  from  whom  the  machine  was  purchased,  and 
allow  a  reasonable  time  to  send  a  person  to  put  it  in  order.  If  it  can  not  be 
made  to  work  well  the  purchaser  must  return  it  at  once  to  the  agent  from 
"Whom  he  received  it,  and  all  cash,  notes  and  securities  received  in  settle- 
ment will  be  refunded,  which  when  done  shall  constitute  a  settlement  in 
full  of  the  transaction.  Three  days'  use  of  the  machine,  or  continued  pos- 
session, without  notice  of  its  failure  to  work  properly,  shall  be  considered  an 
-aoceptance  of  the  same,  and  a  fulfillment  of  the  warranty."    *    *    ♦ 

The  reply  further  avers  that  the  foregoing  stipulation  contains  the  only 
warranty  made  in  the  sale  of  the  machine,  and  that  no  breach  of  same  has 
-arisen,  but  that  the  stipulation  providing  for  the  trial  of  the  machine  and 
notice  of  its  defects,  if  any,  was  violated  by  appellees,  who  gave  appellant 
no  notice  of  any  defect  therein,  or  of  its  failure  to  do  the  required  amount 
of  work,  but  continued  to  use  the  machine  without  complaint,  by  reason  of 
^hich  they  are  estopped  to  claim  the  return  of  the  notes. 

The  rejoinder  denies  that  the  writing  contains  the  contract  between  the 
parties,  and  avers  that  the  contract  as  set  forth  in  the  answer  was  in  parol 
-and  was  made  at  a  later  date,  to  wit,  at  the  time  of  the  execution  of  the 
-notes  sued  on. 

We  find  that  this  contention  of  appellees  is  apparently  sustained  by  the 
'evidence ;  besides,  the  writing  referred  to  shows  that  it  was  dated  at  a  time 
-anterior  to  the  execution  of  the  notes  sued  on,  and  it  recites  that  two  notes 
•were  given  by  appellees  for  the  machine,  one  for  $112,  due  December  1,  1901, 
and  the  other  for  8113,  due  December  1,  1902,  and  each  bearing  date  October 
81,  1901,  whereas,  the  notes  that  were  really  executed  for  the  machine  were 
4;hree  in  number,  for  $75  each,  and  all  bear  date  November  11,  1901. 

It  is  patent,  however,  that  the  writing  was  signed  by  appellees  as  an  order 
'^for  the  machine,  that  it  might  be  procured  for  inspection  or  trial,  though 
-the  real  contract  for  its  purchase  was  made  by  the  parties  when  the  notes 
were  executed,  and  before  any  trial  was  made  of  the  machine. 

We  are  of  opinion,  however,  that  neither  the  pleadings  nor  evidence  author- 
ized the  verdict  or  judgment  rendered  in  the  case,  as  according  to  the  con- 
tract relied  on  by  appellants  it  was  their  duty  to  have  returned,  or  offered  to 
return,  the  machine  in  a  reasonable  time  after  discovering  that  it  wou)d  not 
perform  the  work  as  guaranteed  by  the  agent  of  appellant. 

In  discussing  sales  "on  trial,"  or  "approval,'*  and  "sale  or  return,'*  Mr. 
Benjamin  in  his  admirable  work  on  Sales,  sections  595-6  (4th  edition), 
-says:  "In  the  former  class  of  oases  there  is  no  sale  until  approval  is  given, 
■either  expressly  or  by  implication,  resulting  from  keeping  the  goods  beyond 
^e  time  allowed  for  trial.  In  the  latter  case  (sale  or  return)  the  sam< 
becomes  absolute,  and  the  property  passes  only  after  a  reasonable  time  has 
-el^kpsed  without  the  return  of  the  goods.  In  sales  *on  trial'  the  mere  fail- 
UM  to  return  the  goods  within  the  time  specified  for  trial  makes  it  abBO- 
4ute."  ^  •  * 
'  In  the  case  at  bar  it  appears  that  appellees  not  only  had  ample  time  to  tiy 
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the  machine,  hut  they  used  it  for  some  time  after  disooveriug  that  it  was 
Incapable  of  doing  the  quantity  of  work  which  they  claim  appellant's 
-agent  warranted  it  to  do,  and  that,  too,  without  serious  complaint  to  the 
agent,  or  an  o£fer  to  return  the  machine.  Indeed  it  appears  from  the  record 
that  no  offer  was  ever  made  by  the  appellees  to  return  it  until  the  time  of 
the  filing  of  their  answer,  which  was  after  the  institution  of  the  suit,  and 
fully  three  months  after  the  delivery  of  the  machine  to  them.  Upon  such  a 
«tate  of  case  the  appellees  are,  it  seems  to  us,  estopped  to  deny  liability  on 
the  notes. 

Ordinarily,  in  the  sale  of  an  article  of  personal  property  where  there  is  a 
breach  of  warranty,  the  purchaser  may  return  the  property  and  recover  the 
purchase  price,  or  he  may  elect  to  retain  it  and  recover  damages  for  the 
breach  of  the  warranty,  in  which  case  the  measure  of  damages  would  be  the 
difference  in  the  value  of  the  property  in  its  condition  at  the  time  of  the 
sale,  and  what  it  would  have  been  worth  if  of  the  quality  warranted ;  but 
that  rule  does  not  apply  in  this  case,  for  here  the  contract  was  that  appellees 
were  to  test  or  try  the  machine,  and  if  it  turned  out  that  it  did  not  perform 
the  guaranteed  work  appellees  were  to  be  given  back  their  notes,  and  the 
machine  was  to  be  returned  to,  or  be  retaken  by,  the  appellant.  It  was  the 
duty,  therefore,  of  appellees  to  notify  appellant's  agent  of  the  failure  of  the 
machine  to  do  the  guaranteed  quantity  of  work  within  a  reasonable  time 
after  ascertaining  such  failure,  and  in  a  like  reasonable  time  to  offer  to  re- 
turn the  machine,  or,  at  any  rate,  to  notify  appellant's  agent  that  it  was 
subject  to  his  order  or  right  to  retake  it.  But  having  failed  to  give  such 
notice,  or  to  offer  to  return  the  machine  within  a  reasonable  time  after  their 
discovery  of  its  incapacity  to  perform  its  work  according  to  the  warranty^ 
the  sale  became  absolute  and  appellees'  liability  upon  the  notes  fixed. 

In  this  view  of  the  law  the  Instructions  given  by  the  lower  court  were  alto- 
gether erroneous,  for  which  reason  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  lower  court  to  grant  appellant  a  new  trial 
consistent  with  the  opinion  herein. 
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OF  DAYTON. 

(Filed  October  15,  1903 -Not  to  be  reported. ) 

Assessment  for  taxation— For  a  mere  mistake  in  judgment  of  the  assessing 
officers  in  fixing  the  assessed  value  of  property  the  courts  will  not  interfere. 

Thos.  P.  Carothers  for  appellant. 

C.  J.  Van  Fleet  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  owned  an  improved  lot  in  Dayton,  a  city  of  the  fourth  class.  It 
was  assessed  for  taxation  for  city  purposes,  being  valued  at  $14,250.  Appel- 
lant resisted  the  collection  of  the  tax  under  the  allegation  that  the  city  au- 
thorities bad  fraudulently  overvalued  the  lot  at  a  sum  greatly  in  excess  of 
the  real,  or  market,  or  cash  value.- 
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The  proof  showed  a  differenoe  in  the  estimates  of  the  value  as  fixed  by  the 
witnesses  for  appellant  and  those  for  appellee.  The  latter  fix  it  at  about  the 
figure  at  which  it  was  assessed.  The  former  at  about  810,000.  Even  if  the 
valuation  fixed  by  appellant's  witnesses  should  have  been  established  as  the 
true  one,  it  does  not  follow  that  the  assessment  can  be  attacked  for  the  mere 
mistake  of  the  assessing  officers.  Although  the  statutes  provide  no  mean» 
for  reviewing  the  judgment  and  actions  of  these  officials,  yet  there  is  pro- 
vided an  opportunity  for  the  taxpayer  to  be  heard  before  the  board  of  super- 
visors. From  their  acquaintances  with  local  values  and  conditions,  as  well 
as  because  of  their  exceptional  opportunities  for  arriving  at  a  correct  ap- 
praisal, we  can  not  say  that  the  matter  of  ultimate  judgment  may  not  as 
well  be  lodged  with  them  as  with  the  courts.  So,  for  mere  mistake  of  judg- 
ment' in  fixing  such  assessed  values,  the  courts  will  not,  and  ought  not,  to 
interfere.  When,  however,  the  assessing  officers  act  from  a  malevolent  pur- 
pose, and  with  the  design  to  exact  from  a  particular  taxpayer  an  unjust  sum 
as  taxes,  or  act  from  any  other  corrupt  motive,  the  courts  are  open  to  hear 
the  complaint,  and  if  established,  to  grant  proper  relief.  The  malicious 
motive  of  the  assessing  officer  need  not  necessarily  be  expressed.  It  is  enough 
if  it  can  be  established  by  relevant  evidence  as  in  other  cases.  And  it  may 
be  that  a  flagrantly  excessive  valuation  of  one  citizen's  property  over  the 
basis  adopted  by  the  same  officials  for  all  other  similar  properties  might  be 
enough  to  satisfy  the  court  that  the  motive  of  the  taxing  officers  was  a  dis- 
honest one,  as,  for  example,  when  the  citizen's  property  was  assessed  at 
four  times  its  actual  value,  while  in  every  other  instance  it  was  correctly 
valued.  (City  of  Covington  v.  Ludlow,  8  Ky.  Law  Rep.,  706.)  But  in  this 
case  there  is  no  showing  of  how  other  similiar  property  was  valued:  or  that 
appellant  was  in  anywise  discriminated  against;  or  that  if  there  was  error 
in  fixing  the  valuation  by  the  city  officials,  that  the  error  was  not  merely  an 
erroneous  opinion,  honestly  entertained,  and  one,  too,  that  was  applied  alike 
to  all  the  taxpayers.  Under  such  a  showing  there  is  no  warrant  for  inter- 
fering with  the  collection  of  the  tax  upon  the  valuation  as  assessed.  (Cooley 
Taxation,  784-785;  City  of  Covington  v.  Shinkle,  26  Ky.  Law  Rep.,  78.) 

Judgment  affirmed. 


LOUISVILLE  RAILWAY  CO.  v.  ANDERSON. 
(Filed  October  15,  1903— Not  to  be  reported. ) 

1.  Contributory  negligence— Instruction— In  an  action  for  damages  for 
personal  injuries  sustained  by  the  plaintiff,  as  alleged,  by  reason  of  the 
negligence  of  those  in  charge  of  a  street  car,  resulting  in  a  collision  of  the 
car  with  a  cart  in  which  the  plaintiff  was  riding  at  the  invitation  of  the 
driver,  the  court  properly  refused  to  give  an  instruction  as  to  contributory 
negligence  on  the  part  of  the  driver  of  the  cart  in  the  absence  of  any  proof 
showing  such  negligence. 

9.  Same— Fellow  servants— Although  the  driver  and  the  person  injured 
were  working  at  the  same  place,  and  at  the  time  of  the  accident  were  going 
to  their  work,  they  can  not  be  deemed  fellow  servants  so  as  to  allow  the 
negligence  of  the  driver,  if  any,  to  defeat  the  right  of  the  plaintiff  to  recover 
for  his  injuries. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 
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Clayton  B.  Blakey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  1. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  John  Anderson,  lived  on  Kentucky  street,  between  Sixth  andd 
Seventh,  in  Louisville,  Ky.,  in  July,  1901,  and  had  been  employed  for  several 
weeks  as  a  laborer  at  the  waterworks.  Fred  Hood  resided  in  the  same  neigh ^ 
borhood,  and  was  employed  as  a  teamster  by  Mrs.  Clark  to  drive  a  team  of 
two  mules  hitched  tandem  to  a  dump  cart,  and  was  engaged  in  hauling  dirt, 
from  the  waterworks.  For  several  days  before  the  injury  sued  for  in  thifr 
action,  Anderson  had  ridden  from  Hood's  home  in  the  city  to  the  water- 
works in  a  cart  driven  by  Hood,  at  his  invitation.  In  making  the  trip  they 
crossed  the  track  of  the  Louisville  Kail  way  Co. ,  at  the  intersection  of  Bogers. 
street  and  Baxter  avenue.  On  the  morning  of  July  1,  1901,  as  they  were 
crossing  the  track  at  a  trot,  one  of  appellant's  cars  coming  at  full  speed 
struck  the  hind  end  of  the  cart,  knocking  it  around  and  throwing  the  apjwl^ 
lee,  Anderson,  upon  his  head  on  the  ground.  The  accident  resulted  in  the- 
fracture  of  two  of  appellee's  ribs,  and  was  followed  by  * 'traumatic*'  pneu- 
monia, which  very  nearly  resulted  in  his  death.  He  brought  this  suit  for- 
damages,  alleging  that  appellant's  agents  and  servants  in  charge  of  the  car- 
which  inflicted  the  injury  did  not  use  proper  care  in  approaching  the  oross-^ 
ing,  or  give  the  usual  and  customary  signals  of  their  approach.  The  rail- 
way oomimny  in  its  answer  denied  negligence,  and  plead  contributory 
negligence  on  the  part  of  appellee.  The  trial  resulted  in  a  verdict  for  |800> 
for  api)ellee,  and  the  defendant  has  appealed. 

Substantially  the  only  ground  relied  on  for  reversal  is  the  refusal  of  the- 
trial  court  to  Instruct  the  jury  that  if  they  believe  from  the  evidence  that 
plaintiff's  injury  was  caused  or  contributed  to  by  the  negligence  of  Hood». 
who  was  driving  the  cart,  and  the  same  would  not  have  been  received  but. 
for  such  negligence,  they  should  find  for  the  defendant. 

This  instruction  was  asked  upon  the  theory  that  both  Hood  and  Anderson 
were  working  for  the  water  company,  one  shoveling  dirt  and  the  other  cart- 
ing it  away,  and  that  at  the  time  of  the  injury  they  were  going  together  to. 
their  place  of  labor,  and  were  fellow  servants  and  mutually  responsible  for- 
each  other's  acts  of  negligence.  We  think  this  instruction  was  properly  re- 
fused on  two  grounds:  First,  because  the  testimony  in  the  case  does  not 
bear  out  the  contention  that  Hood  and  Anderson  were  fellow  servants  en-^ 
gaged  in  a  joint  enterprise  at  the  time  the  accident  occurred.  On  the  con« 
trary,  we  think  it  clearly  shows  that  Anderson  was  riding  in  the  cart  simply- 
as  a  guest  at  the  invitation  of  Hood.  Second,  the  testimony  in  the  case  en- 
tirely fails  to  show  any  negligence  either  on  the  part  of  Hood  or  Andersoxk 
which  contributed  to  the  accident.  The  verdict  of  the  jury  barely  com^ 
I>en8ated  appellee  for  loss  of  wages  and  necessary  expenses  incurred  in  tho> 
treatment  of  his  injuries.  We  think  the  trial  court  properly  overruled  ap«. 
pellant'fl  motion  for  a  new  trial. 

Judgment  affirmed. 
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CLAY  CITY  LUMBER  AND  STAVE  CO.  v.  NOE. 

(Filed  October  15,  1908— Not  to  be  reported. ) 

Master  and  servant— When  a  master  employs  a  servant  to  work  for  him  he 
Impliedly  undertakes  that  the  machinery  and  tools  with  which  the  servant 
Is  to  work  are  in  a  reasonably  safe  condition,  and  to  keep  them  in  such  con- 
dition, and  it  is  the  duty  of  the  servant  to  use  ordinary  care  to  avoid  injury 
from  the  use  of  defective  tools,  if  such  defects  are  patent  or  known  to  him, 
but  no  duty  devolves  upon  him  to  make  a  critical  examination  of  such 
tools ;  and  for  Injuries  resulting  from  the  dangerous  and  unsafe  condition  of 
tools  and  machinery,  of  which  he  had  no  knowledge  and  could  not  have 
known  of  by  the  exercise  of  reasonable  diligence,  he  is  entitled  to  recover 
against  the  master. 

Qowdy  &  Roberts  for  appellant.  *  ^^ 

O.  H.  Pollard,  H.  H.  Harris  and  J.  F.  Sutton  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Tne  appellee,  Lafayette  Noe,  an  employe  of  the  appellant,  the  Clay  City 
XiUmber  and  Stave  Co. ,  was  injured  while  assisting  to  replace  a  car  upon 
*he  track  of  their  tramway  which  led  from  their  mill  to  their  lumber  yard, 
"which  he  alleges  was  due  to  the  defective  condition  of  the  track  and  car, 
-And  which  defect  in  the  car  was  known  to  appellant,  but  not  to  him.  It  ap- 
pears from  the  testimony  that  the  tramway  leading  from  the  mill  to  the 
lumber  yard  was  rotten  at  the  point  where  the  accident  occurred,  and  very 
■often  when  the  car  loaded  with  lumber  reached  this  point  the  rails  spread 
-and  let  the  oar  off  the  track.  This  had  occurred  so  often  that  appellant's 
foreman  had  given  a  general  order  that  when  it  occurred  all  the  men  who 
were  at  work  in  the  neighborhood  should  assist  to  put  the  trucks  back  on 
the  track.  The  tramway  at  this  point  was  about  twenty  feet  from  the 
{^und.  While  appellee  was  assisting  a  number  of  others  to  lift  the  car 
back  on  the  tracks  the  bolts  which  held  the  cross  beam  of  the  car  to  the 
•Azle  slipped  out,  for  the  reason  that  two  taps  which  held  them  in  place  on 
the  opposite  side  of  the  car  from  where  he  was  lifting  were  not  on  the  bolts, 
^hloh  resulted  in  tumbling  the  whole  load  of  lumber  on  plaintiif.  It  also 
appears  that  these  taps  had  been  off  the  bolts  for  some  time  previous  to  the 
•accident;  and  that  this  fact  was  well  known  to  Mr.  Rawl,  the  agent  of  the 
ilefendant  company,  whose  business  it  was  to  look  after  the  tools  and  ma- 
t)hinery  of  the  company.  Appellee  was  employed  as  an  offbearer  of  lumber 
In  the  mill,  and  his  duties  did  not  ordinarily  require  that  he  should  have 
•any  connection  with  the  tramway  or  cars;  and  he  testifies,  and  is  uncontra- 
■dioted  on  this  point,  that  he  did  not  know  of  the  defective  condition  of  the 
ipar  previous  to  his  injury.  His  leg  was  caught  between  the  T  rail  and  the 
4umber,  and  the  flesh  crushed  loose  from  the  bone  for  about  nine  inches 
•below  the  knee,  and  he  was  confined  as  a  result  of  his  injury  for  sever^ 
months  under  the  care  of  a  doctor.  A  jury  trial  resulted  in.  a  verdict  for 
plaintiff  for  $600,  and  defendant  has  appealed. 

The  chief  ground  for  reversal  is  that  the  trial  court  erred  in  its  instruction 
to  the  jury.  Only  one  was  given,  and  it  is  as  follows:  *'The  court  Instmota 
%he  jury  that  it  was  the  duty  of  the  defendant  to  keep  its  trucks  and  cars  on 
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which  Its  lumber  was  oAirled  from  the  mill  to  the  lumber  yard,  and  the- 
tracks  over  which  said  cars  ran,  in  reasonable  repair;  and  If  the  juiy  belleve- 
from  the  evidence  that  defendant  failed  to  keep  its  said  cars  and  track  in 
such  state  of  repair  that  they  were  reasonably  safe  for  the  employes  handlings 
the  cars  and  lumber,  and  the  plaintiff  while  working  for  the  defendant,  and 
without  the  knowledge  of  the  dangerous  or  unsafe  condition  of  said  track 
and  cars,  and  when  he  could  not.  with  reasonable  diligence  on  his  part,  have- 
known  of  the  danfcer,  was  injured;  and  that  the  injury  received  by  plain- 
tiff was  caused  by  the  defects  and  unsafe  condition  of  said  track  or  cars,  they- 
will  find  for  plaintiff  such  sum  as  they  believe  from  the  evidence  will  com- 
pensate him  for  the  loss  of  time,  pain  fiTiA  suffering  endured  and  the  neces- 
sary cost  and  expense  for  doctor  bills  «nd  nursing  caused  by  said  injury,  nott 
exceeding  in  all  the  sum  of  $5,000,  and  unless  they  so  believe  they  will  find: 
for  the  defendant. ' ' 

It  is  a  well-settled  rule  of  law  that  when  a  master  employs  a  servant  to- 
work  for  him  he  impliedly  undertakes  with  him  that  the  tools  and  ma- 
chinery with  which  he  is  to  work  are  in  a  reasonably  safe  condition,  and  ta 
keep  them  in  such  condition.  This  duty  on  the  part  of  the  master  is  pri- 
mary and  can  not  be  delegated  to  another  servant  so  as  to  exempt  the  mas- 
ter from  liability  for  injury  resulting  therefrom.  There  is  a  corresponding^ 
duty  on  the  part  of  the  servant  to  use  ordinary  care  to  avoid  injury  from  the 
use  of  defective  tools,  if  such  defects  are  patent  or  known  to  him,  but  ne 
duty  devolves  upon  him  to  make  a  critical  examination  of  tools  furnished 
for  his  use  by  the  master.  The  instructions  given  by  the  court  fully  cover- 
this  view  of  the  law,  and  we  perceive  no  ground  for  reversal. 

Judgment  affirmed. 


TRACY  V.  COMMONWEALTH. 
(Filed  October  16,  1903— Not  to  be  reported.) 

1.  County  school  superintendent— Settlement  of  accounts— Under  the  pro* 
visions  of  section  4409  of  the  Kentucky  Statutes,  requiring  a  county  schooh 
superintendent  to  make  a  settlement  of  his  accounts  as  such  officer  with  the- 
county  judge  annually  on  or  before  the  1st  day  of  August,  such  an  officer,, 
who  disregards  the  statute  and  refuses  to  make  a  settlement  until  after  that, 
date  for  the  reason,  as  alleged,  that  he  has  lost  two  receipts  for  money  paid 
out  and  is  waiting  to  obtain  duplicates,  is  guilty  of  willfully  falling  to 
settle,  and  is  liable  to  the  penalty  imposed  by  that  statute. 

2.  Same— Evidence- It  is  competent  on  the  trial  of  one  charged  with  will- 
fully failing  to  settle  his  accounts  as  county  school  superintendent  for  tho 
county  Judge  to  state  the  steps  which  he  has  taken  to  induce  a  settlement. 
and  the  statements  made  by  the  accused  with  reference  to  his  failure  to 
settle. 

8.  Same— The  fact  that  the  accused  had  failed  to  pay  two  of  his  teachera. 
uiitil  after  the  time  for  settlement  had  passed  was  competent  in  evidence. 

W.  D.  Jackson  and  C.  F.  Spencer  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee.. 

Appeal  from  Powell  Circuit  Couvt. 

Opinion  of  the  court  hx  Judge  Settle. 
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The  appellant  is  the  oounty  superinteDdent  of  oommon  schools  in  the 
■oounty  of  Powell.  He  was  indicted  in  the  cirouit  court  of  that  county  for 
willfully  faillnK  to  settle,  on  or  before  August  1, 1902,  with  the  county  judge, 
his^  accounts  as  such  superintendent,  for  the  previous  school  year. 

The  trial,  notwithstanding  his  plea  of  not  guilty,  resulted  in  his  convic- 
tion at  the  hands  of  the  jury  and  the  fixing  of  his  punishment  at  a  fine  of 
tl60.  He  now  in  this  court  complains  of  the  ruling  of  the  trial  court  in  re- 
fusing to  peremptorily  instruct  the  jury  to  acquit  him,  and  in  refusing  him 
«  new  trial. 

The  indictment  was  found  under  and  by  virtue  of  section  4400,  Kentucky 
Statutes,  which  directs  that  ''each  oounty  superintendent  shall,  on  or  before 
the  Ist  day  of  August,  annually  settle  his  accounts  for  the  previous  school 
^ear  with  the  county  judge  of  his  oounty,  and  forward  a  copy  of  said  settle- 
ment, certified  by  the  clerk  of  said  court  to  be  correct,  to  the  superintendent 
"of  public  instruction.  Said  settlement  shall  embrace  all  sums  received  since 
the  date  of  his  last  settlement  by  said  county  superintendent  for  the  benefit 
of  common  schools  taught  during  the  school  year;  a  full  statement  of  all 
«ums  paid  out  by  him,  for  what,  to  whom  and  when  paid.  For  his  willful 
failure  to  pay  out  to  those  entitled  thereto  any  money  in  his  hands  for  the 
«paoe  of  thirty  days  after  the  same  shall  be  received  by  him,  or  for  his  will- 
ful failure  to  make  the  aforesaid  settlement  by  the  time  required  by  law, 
the  county  superintendent  shall  be  guilty  of  a  misdemeanor,  and  being  in- 
dicted and  convicted  thereof,  he  shall  be  fined  in  a  sum  nut  less  than  8100, 
nor  more  than  1600,  as  well  as  remain  liable  on  his  oificial  bond,  and  may 
be  removed  from  office. ' ' 

It  will  be  observed  that  the  section  supra  requires  the  county  superin- 
tendent to  make  his  settlement  with  the  county  judge  on  or  before  the  1st  day 
of  August  annually.  This  provision  is  mandatory.  Yet  it  was  disregarded 
by  the  appellant,  who,  instead  of  making  his  settleiuent  with  the  county 
judge  on  or  before  August  1,  1902,  did  not  do  so  until  some  time  in  March, 
1908,  his  only  excuse  being  that  two  of  his  receipts  for  school  money  paid  to 
teachers  had  been  destroyed,  and  that  it  was  his  puriwse  to  make  the  settle- 
ment as  soon  as  he  could  get  from  the  proper  jxarties  other  duplicate  receipts. 

It  is  contended  for  the  appellant  that  the  evidence  did  not  show  that  his 
failure  to  settle  within  the  required  time  was  willful,  and,  therefore,  the  per- 
-emptory  instruction  asked  by  him  at  the  conclusion  of  the  Commonwealth's 
evidence  should  have  been  given  by  the  court.  We  are  unable  to  adopt  this 
view.  In  the  case  of  the  Louisville  and  Jeffersonville  Ferry  Co.  v.  Com- 
monwealth, 104  Ky.,  726,  the  defendant  was  indicted  and  convicted  for  will- 
fully failing  to  file  with  the  auditor  a  verified  statement  of  its  capital  stock, 
place  of  business,  etc.,  as  required  by  sections  4078  and  4087,  Kentucky 
Statutes,  in  construing  the  words  willful  used  in  the  statute  this  court,  in 
the  opinion  in  that  case,  said:  "The  term  willful,  as  used  in  the  statute, 
flimply  means  the  voluntary  act  of  a  party,  as  distinguished  from  coercion, 
or,  in  other  words,  that  he  was  f^e  to  report  or  not  to  report;  and  the  term 
^'willfully  faiV  can,  as  we  think,  have  no  other  rational  construction.  It 
may  be  that  a  party  in  fact  believed  that  the  report  had  been  forwarded  to 
the  proper  officer,  or  in  fact  it  might  have  been  sent  and  by  accident  failed 
to  reach  its  destination,  in  which  event  it  would  be  a  failure  to  report,  but 
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would  Dot  be  wlllfal,  or  intentional  for  the  reason  that  the  party  had,  In 
£Qod  faith,  attempted  to  comply  with  the  statute." 

We  are  of  the  opinion  that  the  appellant's  failure  to  comply  with  the  stat- 
ute was  willful  because  it  was  a  voluntary  omission  of  a  well-known  duty, 
the  performance  of  which  was  made  imperative  by  the  statute.  It  follows, 
therefore,  that  he  was  guilty  of  a  violation  of  the  provisions  of  the  statute, 
for  which  he  became  liable  to  indictment,  and  punishment  as  therein 
prescribed. 

We  find  no  error  In  the  admission  of  evidence.  It  was  competent  for  the 
county  judge  to  state  all  that  was  related  by  him  as  to  the  failure  of  appel- 
lant to  make  settlement,  and  the  steps  taken  by  the  Judge  in  the  effort  to 
procure  the  settlement. 

We  also  think  the  evidence  introduced  by  the  Commonwealth,  to  the  effect 
that  appellant  failed  to  pay  two  of  the  teachers  until  after  the  time  for  making 
the  settlement  had  passed  was  competent,  as  was  the  evidence  conducing  to 
show  confusion  in  his  accounts  as  superintendent,  for  while  not  obliged  to 
prove  a  motive  on  the  part  of  the  appellant  for  falling  to  make  settlement, 
it  was  oomi)etent  for  the  Commonwealth  to  do  so  in  aggravation  of  the 
offense.  The  conviction  of  appellant  being,  in  our  opinion,  proper,  the  judg- 
ment is  affirmed. 


WILMUTH'S  ADM'R  v.  ILLINOIS  CENTRAL  R.  R.  CO. 
(Filed  October  15,  1908— Not  to  be  reported. ) 

1.  Railroads— Peremptory  instruction— In  an  action  for  damages  against  a 
railroad  company  the  testimony  for  the  plaintiff  that  the  decedent  was  killed 
by  a  passenger  train  while  he  was  standing  on  one  track  awaiting  the  pass- 
ing of  a  freight  train  on  a  parallel  track  going  in  the  opposite  direction  to 
that  of  the  x>assenger  train  by  which  he  was  killed;  that  there  was  a  straight 
track  from  the  XK)int  at  which  he  was  killed  in  the  direction  from  which  the 
train  was  coming  for  nearly  five  hundred  yards;  that  no  signals  of  the  train's 
approach  were  given  until  decedent  was  struck,  taken  in  connection  with 
the  admission  of  the  engineer  of  the  train  that  he  had  seen  decedent  on  the 
track  when  the  train  was  about  two  hundred  feet  from  him,  presented  a 
state  of  facts  from  which  negligence  on  the  part  of  the  servants  of  the  com- 
pany might  be  inferred,  and  authorized  a  submission  of  the  case  to  the  jury. 

2.  Private  crossing— Trespasser— In  the  absence  of  proof  that  a  private 
crossing  existed  at  the  point  where  the  decedent  was  killed  he  was  a  tres- 
passer on  the  company's  property,  and  the  only  duty  which  it  owed  to  him 
was  to  exercise  ordinary  care  to  avoid  injuring  him  after  discovering  his 
peril,  by  giving  the  usual  signals  of  approach,  and,  if  necessary  and  prac- 
ticable, by  slackening  the  speed  of  the  train  or  stopping  it  altogether. 

8.  Same — Signals— The  permissive  use  of  a  place  for  crossing  a  railroad 
track  does  not  confer  any  authority  or  right  to  use  same,  nor  amount  to  its  es- 
tablishment as  a  private  crossing;  and  one  so  using  it  is  not  entitled  to  rely 
upon  signals  for  a  public  crossing  not  far  distant,  so  that  the  failure  to  give 
the  signals  for  the  public  crossing  would  amount  to  negligence  to  those  so 
using  such  private  crossing. 

R.  B.  Flatt  and  J.  C.  Dean  for  appellant. 

Pirtle  &  Trabue,  N.  P.  Moss  and  J.  M.  Dickinson  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Settle. 

The  api)ellant,  as  administrator  of  his  infant  son,  J:  W.  Wllmuth,  sued 
the  appellee,  Illinois  Central  K.  B.  Co.,  in  the  lower  court  to  recover 
damages  for  the  death  of  the  intestate,  caused  by  the  alleged  negligence  of 
Its  servants  in  running  a  passenger  train  of  which  they  were  in  charge 
against  or  over  him.  After  the  proof  of  both  appellant  and  appellee  had 
been  introduced,  the  jury,  in  obedience  to  a  peremptory  instruction  from  the 
court  to  that  effect,  returned  a  verdict  for  the  appellee,  and  the  petition  was 
thereupon  dismissed  at  appellant's  cost.  Of  that  judgment,  and  the  further 
judgment  of  the  lower  court  overruling  his  motion  for  a  new  trial,  appellant 
complains,  and  insists  that  a  reversal  should  be  granted  by  this  oourt. 

It  appears  from  the  record  that  the  intestate  was  eleven  years  of  age ;  that 
he  had  been  plowing  in  a  field  on  the  opposit-e  side  of  the  railroad  from  his 
father's  house,  and  that  in  returning  from  the  house,  whither  he  had  gone. 
prol>ably  for  water,  to  where  the  horse  and  plow  had  been  left  by  him  in  the 
field,  he  found,  upon  reaching  the  railroad,  which  contained  a  double  track, 
that  one  of  the  tracks  was  occupied  by  a  passing  freight  train.  While  on 
the  cross-ties  of  the  track  running  parallel  with  the  one  occupied  by  the 
moving  freight  train,  waiting  for  that  train  to  pass  out  of  the  way,  the  pas- 
senger train,  which  he  doubtless  did  not  see  or  hear,  owing  to  the  noise 
made  by  the  freight  train,  approached  at  great  speed  in  his  rear,  and  the 
pilot  beam  of  its  locomotive  striking  him  on  the  back  of  the  head,  produced 
sudden  death. 

The  appellant  introduced  ten  or  more  witnesses,  not  fewer  than  six  of 
whom,  among  them  J.  A.  Porter,  surveyor  of  Hickman  county,  testified 
that  from  the  point  of  the  injury  north,  the  direction  from  which  the  pas- 
senger train  approached,  the  track  was  straight  and  unobstructed  for  1,440 
feet  or  more,  1,440  being  the  measurement  of  the  county  sur^^eyor. 

Wes  Garter  testified  that  he  was  in  thirty  yards  of  the  railroad  track,  and 
at  a  point  midway  between  the  boy  and  the  public  crossing,  which  waa 
about  1,800  feet  from  the  latter;  that  he  was  watching  the  passenger  train 
by  which  the  boy  was  killed,  and  that  it  gave  no  alarm,  either  by  blowing 
its  whistle  or  ringing  its  bell,  as  it  approached  the  boy,  or  before  striking 
him,  and  that  he  saw  the  fireman  looking  out  ahead  in  the  direction  of  the 
boy  when  as  much  as  1,800  feet  (6C0  yards)  away  from  the  place  of  the  in- 
jury. Five  other  witnesses  besides  Carter  testified  that  the  train  gave  no 
alarm  at  any  time  in  approaching  the  boy,  and  Hardy  Beasley,  a  former 
locomotive  fireman,  of  experience,  testified  that  this  passenger  train  oould 
have  been  stopped  within  260  yards.  George  Musoovally  testified  that  he 
was  on  the  train  by  which  the  boy  was  killed,  and  that  after  the  train  had 
stopped  and  backed  up  to  where  the  body  of  the  boy  lay,  he  heard  the  en- 
gineer say  that  he  saw  the  boy  on  the  west  side  of  the  track  sitting  on  the 
end  of  the  cross-ties  looking  under  the  northbound  passing  flight  at  his 
horse  running  away  in  a  field  east  of  the  railroad.  Two  other  witnesses, 
Joe  Wilmuth  and  Sid  Willet.  testified  that  the  fireman  told  them  that  he 
saw  the  boy  as  soon  as  the  train  rounded  the  curve,  which  was  1,440  feet 
distant,  and  that  he  thought  him  a  man  until  they  backed  up  to  where  be 
was  killed. 

It  is  true  that  the  engineer  in  charge  of  the  passenger  train  testified  in 
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TObBtanoe  that  the  looomotiyd  whistle  was  blown  for  the  public  crossing, 
which  is  1,800  feet  north  of  where  the  boy  was  killed,  and  again  just  south 
of  the  crossing  where  is  located  a  station  board  marked  ** Thurmond,"  and 
In  addition  that  the  engine  bell  was  rung  at  the  crossing  and  station  board;, 
that  after  rounding  the  curve  south  of  the  crossing  he  saw  the  freight  train r 
of  thirty  cars  on  the  other  track  going  north,  and,  therefore,  meeting  him,  . 
and  that  when  he  got,  as  he  supposed,  in  200  feet  of  where  the  boy  was  killed 
he  saw,  to  use  his  language,  an  ''object  on  the  outside  of  the  rail,  crouched 
close  to  the  rail;  couldn't  tell  hardly  what  this  object  was,  because  I  noticed; 
as  he  raised  up  ho  had  his  back  to  me."    He  further  said  that  the  bell  was 
«till  ringing,  and  he  then  gave  the  stock  alarm  with  the  whistle,  and  as  the 
boy  raised  he  pulled  the  whistle  "wide  oiien"  to  attract  his  attention,  put 
on  the  air  brakes  and  used  every  effort  to  stop  the  train,  but  the  boy.  with- 
out moving  further,  except  to  raise  himself  in  a  half  stooping  position,  was 
struck  by  the  pilot. 

The  engineer  also  testified  that  after  leaving  the  curve  the  fireman  was 
engaged  in  replenishing  the  fire,  and  he  was  not,  therefore,  on  the  lookout 
ahead,  as  was  the  engineer,  at  the  time  of  striking  the  boy.  The  fireman, 
corroborated  the  engineer  in  the  matter  of  the  signals,  but  said  he  did  not 
see  the  boy  before  he  was  struck  by  the  train,  as  he  was  engaged  at  the  time- 
in  replenishing  the  locomotive  fire. 

The  engineer  was  likewise  corroborated,  in  the  main,  by  the  conductor, 
and  a  brakeman  as  to  the  giving  of  the  signals,  though  they  did  not  see  the 
boy  until  after  he  was  killed.  It  will  be  readily  seen  that  the  evidence  is: 
conflicting,  but  it  can  not  be  said  that  there  is  no  evidence  tending  to  show- 
negligence  upon  the  part  of  appellee's  servants  in  charge  of  the  train  by 
which  appellant's  intestate  was  killed.  Clearly  the  intestate  was  a  tres- 
passer upon  appellee's  track;  appellee's  servants,  the  engineer  and  fireman  • 
were  under  no  obligation  to  be  on  the  lookout  to  discover  his  presence  on  , 
the  track.  The  only  duty  they  owed  him  after  becoming  aware  of  his  pres- 
ence and  peril  was  to  exercise  ordinary  care  to  avoid  injuring  him,  by 
giving  the  customary  signals  to  warn  him  of  the  approach  of  the  train,  aad 
of  his  danger  therefrom,  and  if  practicable,  and  necessary  to  avoid  striking 
him,  to  slacken  the  speed  and  stop  the  train.  The  engineer  admits  that  he 
saw  the  intestate  on  the  track,  but  says  the  train  was  within  200  feet  of  hfan  ^ 
when  his  presence  was  discovered,  and  that  he  gave  the  alarm  signal  at  onee; 
the  appellant's  witnesses  testify,  however,  that  no  signal  was  given  at  all  until 
after  the  train  struck  the  intestate.  It  may  be  true  that  the  intestate  was 
not  seen  by  the  engineer  or  fireman  until  the  locomotive  was  in  200  feet  cf 
him,  yet  the  immediate  giving  of  the  alarm  signal  might  have  warned  him 
of  the  nearness  of  the  train,  and  afforded  him  the  opportunity  to  take  the 
one  step  necessary  to  remove  his  person  from  the  end  of  the  cross- tie  upoiv 
which  he  was  standing,  and  thereby  have  prevented  contact  with  the  tratn. 
If,  therefore,  under  these  circumstances,  no  signals  were  given  by  the  en- 
gineer, would  not  the  failure  to  do  so  constitute  negligence? 

Upon  the  other  hand,  if,  as  testified  by  appellant's  witnesses,  the  view  of 
the  track  from  the  engine  of  the  approaching  train  was  unobstructed  for  a 
distance  of  from  480  to  600  yards  to  where  the  Intestate  was  located,  would 
it  do  violence  to  the  evidence  to  indulge  the  inference  that  his  presence  and . 
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.-peril  were  In  fact  known  to  the  engineer  and  fireman  In  time  to  hare  pM- 
>ented  his  death  by  the  giving  of  the  proper  signals,  or  the  stopping  of  the 
•train? 

Undonbtedly  the  situation  was  one  of  peril  to  the  intestate.    If  he  was 
'Watching  the  horse  left  at  the  plow,  it  had  to  be  done  by  looking  under  the 
•moving  freight  train  as  it  passed  between  him  and  the  horse,  and  to  thus 
■look.  It  Was  doubtless  necessary  for  him  to  stoop  or  bend  his  body,  which  he 
'«eems  to  have  done,  with  his  back  towards  the  approaching  passenger  train; 
and  if  this  was  his  position  when  discovered  by  appellee's  engineer,  the  lat- 
ter must  have  known  that  the  noise  of  the  moving  freight  train  would  ren- 
tier it  difficult  for  the  intestate  to  hear  the  signals  of  alarm  from  the  passen- 
ger train,  customarily  made  by  the  blowing  of  the  whistle  and  the  ringing 
-of  the  bell,  and  it  was,  therefore,  incumbent  on  the  engineer  not  only  to 
-:  give  the  customary  alarm  signals,  but  if  practicable  and  necessary,  to  slacken 
'the  speed  of,  and  even  stop,  the  train,  provided  that  in  the  exercise  of  or- 
'  •  dinary  care  such  precautions  could  have  been  taken  by  him  after  the  dis- 
^*  oovery  of  the  intestate's  peril,  and  before  the  train  struck  him. 

-^  before  stated,  the  evidence  is  conflicting  as  to  the  appellee's  negligence, 
but  the  Well- settled  rule  in  this  State  is  that  where  the  evidence  conduces  in 
4»ny  degree  to  establish  the  right  of  recovery,  a  peremptory  instruction  will 
Ase  unauthorized,  as  it  is  the  province  of  the  juries  to  pass  upon  questions  of 
•Negligence  in  such  oases. 

We  are  of  opinion  that  the  evidence  of  appellant  presents  a  state  of  facts 
from  \^hich  negligence  on  the  part  of  appellee's  servants  may  be  inferred. 
Whether  these  facts  are  of  sufficient  weight  to  influence  a  verdict  in  his 
'^tiehalf  must  be  determined  by  a  jury.  Upon  the  other  hand,  if  they  are  out- 
'*we4ghed,  or  discredited,  by  the  evidence  furnished  by  the  witnesses  of  the 
c;appellee,  the  verdict  of  the  jury  must  so  declare. 

For  the  reasons  Indicated  we  are  constrained  to  hold  that  the  lower  court 
should  have  refused  the  peremptory  instruction.  We  are  unable  to  agree 
^^itb  appellant's  counsel  that  this  case  conies  within  the  rule  stated  inCahill 
V.  Cincinnati,  &c.,  lly.  Co.,  92  Ky.,  345,  which  holds  that  while  the  fail- 
ure of  those  in  charge  of  a  railroad  train  to  give  signals  of  its  approach 
to  a  private  crossing  is  not  generally  regarded  as  negligence,  yet  where  a 
signal  which  it  is  the  duty  of  the  company  to  give,  and  which  is  usually 
given,  at  a  public  crossing,  may  be  heard  at  a  private  crossing  by  those  en- 
titled to  use  the  private  crossing,  they  have  the  right  to  rely  upon  the  signals 
being  given,  and  the  failure  to  give  it  is  negligence  aslto  them  as  well  as  to 
persons  traveling  on  the  public  highway. 

The  proof  in  this  case  does  not  show  that  a  private  crossing  exists  on  the 
appellee's  track  at  the  point  claimed  by  appellant,  or  that  the  intestate  was 
killed  Just  at  that  point;  at  most  the  use  that  was  made  of  the  alleged  cross- 
'Jngby  appellant  and  his  landlord  was  merely  .permissive  so  far  as  appellee 
Is  Goncetned;  besides,  it  was  not  shown  in  evidence  that  appellant  or  otberi 
iiad  been  accustomed  to  rely  upon  any  signal  given  at  the  public  crossing. 

There  is  no  claim  setup  in  the  pleadings,  of  the  existence  of  a  private 

.  tsrossing,  or  of  the  right  of  the  intestate  to  its  use,  and  it  is  well  settled  that 

the  mere  acquiescence  on  the  part  of  a  railroad  company  in  the  use  of  the 

>  -track  by  the  public  does  not  confer  any  authority  or  right,  or  amount  to  a 
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lloenae  to  use  the  same.  (Brown's  Adm*r  v.  L.  &  N.  B.  R.  Co.,  17  Ky.  Law 
Sep.,  146;  Emlery  v.  L.  &  N.  B.  B.  Co..  18  Ky.  Law  Bep.,  484;  Dllas, 
Adm'p  V.  C.  &  O.  By.  Co.,  24  Ky.  Law  Bep.  (part  II),  1847.) 

We  think  the  facts  of  this  case  oome  within  the  rule  announced  In  I.  G, 
B.  B.  Co.  V.  Hooker,  21  Ky.  Law  Bep.,  1398;  L.  &  N.  B.  B.  Co.  v.  Tlnk- 
hom's  Adm'r,  19  Ky.  Law  Bep.,  1784;  Newport  News  &  M.  V.  Co.  v.  Denser, 
"97  Ky.,  90. 

For  the  error  of  the  lower  court  in  giving  the  peremptory  instruction  and 
refusing  a  new  trial  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial,  and  for  proceedings  consistent  with  the  opinion  herein. 


HONAKEB  V.  COMMONWEALTH. 
(Filed  October  15,  1903- Not  to  be  reported.) 

1.  Criminal  law— Malicious  striking  with  intent  to  kill— On  the  trial  of 
tku  indictment,  under  section  1166  of  the  Kentucky  Statutes,  charging  the 
accused  with  having  willfully  and  maliciously,  and  with  intent  to  kill, 
struck,  beat  and  wounded  his  wife,  it  was  error  to  give  an  instruction, 
under  section  1242  of  the  Kentucky  Statutes,  as  to  striking  in  sudden  afifray 
and  in  sudden  heat  and  passion,  as  the  last-mentioned  section  applies  only 
to  cases  of  shooting,  cutting,  thrusting  or  stabbing,  and  does  not  embrace  a 
wound  inflicted  by  a  wooden  stick  or  clah,  as  was  used  by  the  accu.sed,  and 
also  for  the  further  reason  that  there  was  no  evidence  to  show  that  the  case 
was  a  sudden  affray. 

9.  Deadly  weapon— Instruction—An  instruction  upon  the  question  of 
whether  the  club  or  stick  used  by  the  accused  was  a  deadly  weapon  was 
erroneous  in  that  it  only  required  the  jury  to  believe  that  death  could  have 
'been  produced  with  it  by  the  accused  without  regard  to  the  manner  of  its 
xiae;  the  jury  should  have  been  required  to  believe  that  it  was  reasonably 
oalculated  to  produce  defith  when  used  by  a  person  of  defendant's  physical 
strength  and  in  the  manner  in  which  it  was  used  on  the  occasion  mentioned 
in  the  indictment. 

Will  D.  Jessee  for  appellant. 

€.  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  May  30,  1902,  the  appellant  was  indicted  by  the  grand  jury  of  Wood- 
lord  county,  charging  that  the  appellant  did,  on  the  26th  of  May,  1902,  un- 
lawfully, willfully,  maliciously  and  feloniously,  and  with  intent  to  kill, 
-strike,  t)eat  and  wound  his  wife,  Josie  Honaker,  but  of  which  wounds  she 
did  not  die.  The  indictment  also  charged  that  the  appellant  had,  prior  to 
the  commission  of  this  offense,  been  twice  convicted  of  felonies  and  punished 
by  oonfinement  in  the  penitentiary  in  each  case,  the  indictment  being 
specific  as  to  each  previous  charge  and  conviction.  At  the  October  term  of 
that  court  he  was  tried  and  convicted  and  sentenced  to  the  penitentiary  for 
life,  and  he  has  appealed  from  that  sentence.  He  assigns  many  alleged 
sirtors  Committed  by  the  trial  <;ourt  as  reasons  for  a  reversal. 
'  The  evidence  proved  this  state  of  fact :  That  the  appellant  and  his  wife 
iiad  sotne  harsh  words,  and  he  left  the  house,  going  to  a  neighbors;  then  sha 


676  HONAEEK  V.  COMMONWEALTH. 

got  upoD  their  horse  and  went  to  Yersail-les  and  bought  a  railroad  ticketr- 
inteudlog  to  go  to  her  parents'  home  in  Bourbon  county.  Soon  aft«r  appel- 
lant left  the  house  he  was  Informed  that  his  wife  had  left  home,  and  he  theft 
saw  her  traveling  up  the  road  in  the  direction  of  Versailles.  He  imme- 
diately returned  to  his  house  and  found  their  child  fastened  up  in  the  house, 
crying;  he  took  it  to  a  neighbor's  and  left  it,  borrowed  a  horse  from  another 
neighbor,  and  started  on  after  his  wife.  When  he  arrived  at  the  suburbs  of 
Versailles  he  found  his  wife's  horse  hitched.  He  left  his  horse  at  the  same 
place,  went  into  the  town  and  took  two  or  three  drinks  of  liquor,  and  then 
out  to  the  depot  where  he  found  his  wife,  and  began  trying  to  persuade  her 
to  return,  she  refusing.  Then  he  told  her  that  their  child  had  choked  to 
death,  which  was  false.  She  then  consented  to  return.  She  had  her  ticket 
redeemed  by  the  agent,  and  they  started  for  their  horses.  He  then  prevailed 
ui)on  her  to  let  him  have  a  quarter.  w*hich  she  did,  and  he  went  into  town 
and  bought  whisky  with  it,  and  met  her  at  the  place  where  their  hor6e» 
were  hitched.  They  then  started  in  the  direction  o'f  their  home,  the  hus- 
band riding  by  her  side.  He  unbuckled  one  of  the  reins  of  her  bridle,  and 
began  hitting  her  with  one  end  of  the  bridle  rein  repeatedly  as  they  rode 
along,  and  once  or  twice  with  his  flst.  When  they  arrived  at  the  place  where 
he  borrowed  the  horse  he  left  it,  and  they  both  rode  her  horse  home,  she 
riding  behind.  Shortly  after  they  both  got  on  her  horse  he  broke  off  one 
end  of  a  fence  stake  and  would  hit  her  over  his  shoulder  as  they  rode  along. 
She  fell  off  twice,  once  In  a  pile  of  rocks,  and  when  they  arrived  home  he 
struck  her  twice  with  this  stick,  one  time  knocking  her  down.  He  then 
went  into  the  house  and  got  him  a  pillow,  went  out  into  the  yard  under  a 
tree  and  slept  all  night,  and  was  arrested  there  the  next  morning. 

The  court  gave  an  instruction  on  the  indictment  for  malicious  striking 
with  intent  to  kill,  and  also  gave  an  instruction  under  section  1242  of  the 
statutes  for  striking  in  sudden  heat  and  passion.  He  also  gav'e  the  projwr 
instruction  on  the  previous  convictions  of  appellant,  and  also  an  instruction 
leaving  it  to  the  jury  to  determine  whether  or  not  the  stick  used  by  the  ap- 
pellant in  the  striking  was  a  deadly  weapon,  and  a  proiwr  instruction  on 
reasonable  doubt. 

We  find  no  error  prejudicial  to  the  substantial  rights  of  appellant  exoept 
two.  One  was  in  giving  the  instruction  under  section  184i)  of  the  statutes, 
in  striking  in  sudden  affray  and  in  sudden  heat  and  passion.  The  other 
was  in  the  manner  in  which  the  court  submitted  to  the  jury  the  question  as 
to  whether  or  not  the  stick  was  a  deadly  weapon.  Many  cases  have  been 
decided  by  this  court  in  which  it  has  been  determined  that  section  124S  has 
no  application  to  a  case  like  this.  That  section  applies  only  to  cases  of 
shooting,  cutting,  thrusting  or  stabbing,  and  does  not  embraoe  a  wound  In- 
flicted by  striking  with  a  wooden  stick  or  club,  blacksmith  tongs,  sledge 
hammer,  or  other  like  weapons.  The  indictment  in  this  case  was  under  sec- 
tion 1106,  Kentucky  Statutes.  Under  this  section  it  is  an  offense  to  willfully 
and  maliciously  out,  strike  or  stab  another  with  a  knife,  sword  or  o(b«r 
deadly  weapon  with  intent  to  kill,  and  a  party  can  be  properly  convicted 
under  this  section  with  use  of  a  stick,  club,  or  any  deadly  weapon.  Bat 
under  section  )248  the  conviction  can  only  be  had  where  there  was  a  shoot- 
ing, cutting,  thrusting  or  stabbing.    The  word  strike  in  that  seotlon  doaft- 


HOHAESB  y.  OOMMOHWEALTH.  677 

T)ot  appear.     (11  Bush,  603;  17  Ky.    Law   Bep.,    1016;  £0  Ky,    Law  Bep., 
«68,  761.) 

In  a  oaee  like  the  one  at  bar,  where  the  striking  was  done  with  a  stick, 
olub,  hammer,  tongs,  or  other  like  weapons,  the  court  should  give  an  in- 
struction under  section  1166  of  the  statutes,  and  if  the  evidence  warrants 
it,  give  an  instruction  on  assault  and  battery  as  the  next  lower  degree  of 
such  an  offense.    This  court  has,  in  one  or  two  cases  where  the  lower  court 
has  failed  to  give  such  an  instruction,  refused  to  reverse  for  that  reason, 
stating  that  the  error  was  harmless  and  not  prejudicial  to  the  susbtantial 
rights  of  the  defendant;  but  they  were  cases  where  the  difiSculties  or  affrays 
arose  suddenly,  and  apparently  without  previous  thought  or  reflection,  and 
the  court  said  in  such  cases  that  an  instruction  on  sudden  affray,  or  in  sud- 
den heat  and  passion,  under  section  1242,  was  not  prejudicial  for  the  reason 
that  the  jury  might  have  found  the  defendant  guilty  under  such  an  instruc- 
tion.   But  such  is  not  the  case  before  us.    Here  tlie  appellant  left  his  home, 
went  to  town,  met  his  wife,  returned  home,  beat  his  wife  on  the  road,  and 
knocked  her  down  with  a  stick  after  they  arrived  at  home,  and  was  enraged 
or  mad  from  the  time  he  started  from  home  until  he  returned.     The  jury 
under  the  evidence  in  this  case  could  not  possibly  have  found  the  appellant 
^guilty  of  striking  in  sudden  affray  or  in  sudden  heat  and  passion.     It  was 
A  case  in  which  the  jury  was  compelled,  under  the  instructions  of  the  oourt, 
to  find  the  appellant  guilty  of  willful  and  malicious  striking  and  wounding 
with  intent  to  kill,  or  a  verdict  of  acquittal.    It  was  a  case,  under  the  evi- 
dence, of  either  willful  and  malicious  striking  with  intent  to  kill,  or  it  was 
a  willful  beating  and  bruising,  not  with  intent  to  kill,  and  it  was  error  in 
the  court  not  to  have  so  submitted  the  case  to  the  jnry.     As  to  the  error  of 
the  court  in  the  manner  of  submitting  to  the  jury  the  question  of  whether 
the  stick  used  was  a  deadly  weapon,  this  court  has  recently,  in  the  case  of 
•Cosby  V.  Commonwealth,  ^4  Ky.  Law  Kep.,  2050,  passed  upon  this  question. 
In  this  case  the  court  said:  *'We  are  of  the  opinion  that  the  lower  court 
«hoald  have  given  the  instruction  on  this  point  as  follows:  'If  the  juiy 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  club  or  rock, 
•or  either,  with  which  the  defendant  struck  and  wounded  Gilky,  if  he  did  so 
«trike  and  wound  him  with  a  club  and  rock,  or  either,  were  such  instru- 
inents  as  were  reasonably  calculated  to  produce  death,  when  used  by  a  per- 
son of  defendant's  physical  strength,  and  in  the  manner  in  which  they,  or 
•either  of  them,  were  used  by  him  on  the  occasion  mentioned  in  the  indict- 
ment, they  will,  in  that  event,  be  authorized  to  find  that  such  a  club  and 
xook,  or  either,  are  deadly  weapons  within  the  meaning  of  the  law. ' ' ' 

The  jury,  under  the  court's  instruction  in  this  case  were  only  required  to 
merely  believe  that  death  could  be  produced  with  the  club  or  stick  used  by 
appellant,  and  that  without  regard  to  the  manner  of  its  use. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re* 
jOEianded  for  further  proceedings  consistent  herewith. 
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STRULL  V.  LOUISVILLE  &  NASHVILLE  R,  R.  CO. 
(Filed  October  16,  1908--Not  to  be  reported. ) 

1.  Railroads— Wrongful  oollection  of  fare  from  passeii|?ep— Where  it  ap- 
peared  from  the  testimony  on  beha'if  of  the  plaintiff  in  an  action  for  dam- 
ages against  a  railroad  corox)any  that  the  conductor  of  the  train,  after  hav- 
ing been  told  by  a  passenger  that  he  had  paid  his  fare  and  had  surrendered 
his  ticket,  accused  the  passenger  with  attempting  to  cheat  and  defraud  the- 
oompany  and  threatened  to  put  him  off  the  train,  and  by  means  of  such 
threats  and  oppression  wrongfully  obtained  the  fare,  it  was  error  for  the- 
court  to  take  the  case  from  the  jury,  the  passenger  having  the  right  to  a 
recovery  of  damages  commensurate  with  the  injury  if  such  a  state  of  caae^ 
was  true. 

2.  Final  judgment— The  jury  having  returned  a  verdict  in  favor  of  the- 
plaintiff  for  the  amount  of  the  fare  wrongfully  obtained  from  him,  pursu- 
ant to  the  peremptory  instruction  of  the  court,  a  judgment  entered  by  the 
oourt  adjudging  to  plaintiff  his  costs  up  to  the  time  of  the  filing  of  defend- 
ant's answer  and  to  the  defendant  its  costs  accrued  after  the  filing  of  thfr 
answer  was  a  final  order  from  which  an  appeal  could  be  taken. 

Noggle  &  Graham  for  appellant. 

W.  C.  McChord  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  sued  the  appellee  for  damages  in  the  sum  of  $500,  alleging,, 
in  substance,  that  he  purchased  a  round  trip  ticket  which  entitled  him  to  a 
passage  from  Greensburg,  Ky. ,  to  Louisville,  Ky. ,  and  return ;  that  he  made 
the  trip  on  the  ticket  to  Louisville  and  returned  as  far  as  Lebanon  Junction, 
and  there  took  another  train  of  the  appellee  for  his  home  in  Greensburg,. 
and  on  that  train  the  conductor  took  up  his  ticket  which  entitled  him  p^B- 
sage  to  Greensburg,  and  after  passing  the  station  of  Cami>bellsville  the  ap- 
I>ellee,  by  its  agent  and  servant,  the  conductor,  willfully,  unlawfully  and 
wantonly  demanded  of  the  appellant  further  and  additional  fare  before  It 
would  carry  appellant  to  Greensburg,  Ky. ,  as  it  had  contracted  and  agreed 
to  do;  that  he  notified  the  conductor  that  he  had  once  paid  his  forehand, 
that  he  had  surrendered  his  ticket  to  him  after  leaving  Lebanon  Junction, 
and  refused  to  pay  any  further  or  additional  fare,  and  appellee's  conductor 
became  abusive  and  insulting,  accusing  appellant,  in  the  presence  and  hir- 
ing of  other  passengers  on  the  train,  of  trying  to  cheat  and  defraud  the  ap- 
pellee out  of  a  fare  from  Campbellsville  to  Greensburg,  and  threatened  to- 
stop  the  train  and  put  the  appellant  off;  that  in  order  to  prevent  being 
further  abused  and  insulted,  in  the  presence  and  hearing  of  other  passengers- 
on  the  train,  and  to  prevent  being  put  off  of  the  train,  he  did,  under  pro- 
test, pay  the  conductor  the  further  and  additional  fare  to  Greensburg,  Ky. ; 
that  he  was  greatly  insulted  and  humiliated  by  the  unlawful,  willful  and. 
wanton  conduct  of  appellee's  conductor  in  charging  him.  In  the  hearing  and 
presence  of  other  passengers,  with  trying  to  cheat  and  defraud  appellee  out 
of  a  fare. 

The  appellee  answered,  in  the  first  paragraph  alleging  that  appellant  WM 
not  a  resident  of  Green  county,  Kentucky,  and  that  he  resided  in  Jefferson 
«ouBty,  and  that  the  injuries  complained  of,  if  any,  were  received  in  Taylor 
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county,  and  asked  that  appellant's  action  be  dismissed.  By  the  second  pam<. 
graph  of  its  answer  it  denied  that  its  conductor  charged  the  appellant  with- 
any  intent  to  cheat  or  defraud  the  company  out  of  a  fare,  or  that  its  con^- 
duotor  abused  him  or  wronged  him  in  any  way,  but  alleged  that  Its  con- 
ductor had  made  a  mistake,  for  reasons  set  forth  in  its  answer,  and  improi>- 
erly  collected  the  fare  from  apx)ellant,  and  tendered  the  amount  to  the* 
appellant  in  its  answer. 

The  issues  were  completed,  the  trial  was  had,  and   the  evidence  heard; 
whereupon  the  appellee  moved  the  court  to  give  a  x)eremptory  Instruction  to^- 
find  for  appellant  86  cents,  the  amount  of  the  fare,  and  the  court  gave  th»- 
instruction,  and  the  Jury  returned  a  verdict  in  accordance  therewith.     The- 
court  thereupon  rendered  the  following  judgment:   *'It  appearing  to  the 
court  before  the  institution  of  this  action  defendant  attempted  to  tender 
plaintiff  86  cents  in  full  of  his  demands  herein,  and  the  court  is  of  the  opin- 
ion that  the  tender  was  not  directed  to  plaintiff  and,  therefore,  not  in  fact  a 
legal  tender,  but  with  the  filing  of  its  answer  herein  defendant  tendered  in 
court  86  cents  in  full  of  demand  sued  for,  which  plaintiff  refused  to  accept. 
It  is,  therefore,  adjudged  that  plaintiff  recover  of  defendant  his  cost  accrued^ 
up  to  the  filing  of  defendant's  answer,  and  it  is  adjudged  that  defendant 
recover  of  plaintiff  its  costs  herein  expended  after  the  filing  of  its  answer- 
herein." 

From  this  judgment  appellant  has  api)ealed.  As  appears  from  the  record 
the  evidence  of  appellant  conduced  to  prove  the  allegations  of  his  petition,, 
and  that  he  was  a  resident  of  Greensburg,  Ky.,  and  that  the  conductor,  in- 
the  presence  of  other  passengers  on  the  train,  accused  appellant  of  trying  to- 
cheat  the  appellee  out  of  a  fare  and  was  trying  to  beat  his  way,  and  threat^ 
ened  to  put  him  off;  that  appellant,  in  order  to  stop  the  abuse,  and  in  fear* 
that  he  would  be  put  off,  and  under  protest,  paid  the  fare;  that  he  was  very 
much  humiliated,  and  the  conductor  api)eared  to  be  mad.  The  appellee's 
evidence  contradicted  all  this,  except  the  collection  of  the  fare,  and  this  waA 
done  without  insult  or  oppression,  and  under  a  mistake. 

There  was  no  contradiction  in  the  evidence  concerning  appellant's  resi- 
dence in  Greensburg,  consequently  the  court  was  right  in  not  sustaining  the 
first  paragraph  of  appellee's  answer.  The  court  erred  in  giving  the  peremp* 
tory  instruction.  This  court  has  repeatedly  decided  that  where  there  is  any 
testimony  sustaining  a  cause  of  action,  a  peremptory  instruction  is  im«. 
proper. 

The  appellee  is  a  common  carrier  of  passengers,  and  its  agents  and  ser- 
vants whom  it  places  in  charge  of  its  trains  are  required  to  behave  towards, 
its  i>a8sengers  with  civility  and  propriety,  and  to  save  and  protect  them  fron^ 
insult,  oppression  and  injury  so  far  as  possible,  exercising  the  highest  degree 
of  care,  and  for  a  violation  of  these  duties  it  is  directly  responsible.  With-^ 
out  intending  to  express  any  opinion  as  to  the  truth  or  falsity  of  appellant's. 
evidence  as  appears  in  the  record,  if  the  conductor  did  approach  appellatoU 
and  demand  fare,  and  after  being  told  by  appellant  that  he  had  paid  jrti^. 
fare,  and  that  his  ticket  had  been  surrendered  to  him,  the  conductor  then»' 
in  the  presence  of  other  passengers,  charged  the  appellant  with  attempting' 
to  cheat  the  company  and  beat  it  out  of  a  fare,  and  threatened  to  put  him 
off  of  the  train,  and  in  this  way  put  him  in  fear,  oppressed  and  humiliated^^ 
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him,  and  wrongfully  obtained  the  fare,  the  appellant  was  entitled  to  dam- 
aOM  commensurate  with  the  injury.  (85  Ky.,  807,  653;  6Ky.  Law  Bep.,  660; 
8  Bush,  152;  21  Ky.  Law  Bep.,  1880,  and  other  cases  unnecessary  to  men- 
tion. ) 

Appellee  refers  to  the  case  of  L.  &  N.  R.  R.  Go.  y.  Champion,  24  Ky.  Law 
Bip. ,  87.  That  case  is  unlike  the  one  at  bar.  There  was  no  evidence  that 
the  passenger  was  insulted,  oppressed,  put  in  fear  or  humiliated.  And  also 
iiefers  to  18  Ky.  Law  Rep.,  416.  Instead  of  this  case  supporting  the  action 
ol  the  lower  court  it  supports  the  view  contended  for  by  appellant.  In  that 
case  the  court  said:  "There  was  not  anything  showing  that  he  (conductor) 
acted  arbitrarily  or  in  an  insulting  or  abusive  manner,  or  in  such  way  as  to 
iMirrass  or  humiliate  the  appellant,  upon  which  to  base  a  recovery  of  any 
more  than  actual  damages." 

Appellee  also  quotes  from  Sutherland  on  Damages,  section  891,  as  follows : 
**There  is  much  authority  for  allowing  damages  for  torts  beyond  compensa- 
tion. Whenever  a  case  shows  a  wanton  invasion  of  the  plaintiff's  rights,  or 
any  circumstances  of  outrage  or  insult,  or  whenever  there  has  been  oppres- 
sion or  vindictiveness  on  the  part  of  the  wrongdoer,  or  whenever  there  is  a 
willful,  malicious  or  reckless  tort  to  persons  or  property,  exemplary  or  puni- 
tive damages  should  be  allowed." 

If  appellant's  theory  of  the  case  as  appears  from  the  record  be  true  the 
appellee's  agent  made  this  demand  of  appellant  for  fare  under  circumstances 
which  made  his  manner  insulting,  oppressive  and  vindictive. 

Appellee  contends  that  the  judgment  of  the  lower  court  was  not  final,  and 
iihat,  therefore,  the  appellant  had  no  right  to  prosecute  this  appeal.  In  our 
t>pinion  it  was  final.  It  was  intended  by  the  court  rendering  it  as  a  final 
judgment  in  that  case;  it  terminated  the  action,  and  it  decided  the  matter 
litigated  by  the  parties.  A  final  order  is  one  that  either  terminated  the 
action  itself  or  decides  some  matter  litigated  by  the  parties,  or  operates  to 
divest  some  right  in  such  manner  as  to  put  it  out  of  the  power  of  the  court 
making  the  order,  after  the  expiration  of  the  term,  to  place  the  parties  in 
their  original  condition.     (109  Ky.,  370. ) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
o^oause  remanded  for  further  proceedings  consistent  with  this  opinion. 


CITY  OF  OWENSBORO  v.  KNOX'S  ADM'B. 

(Filed  October  15,  1908. ) 

1.  Electricity— Duty  of  owner  with  reference  to— A  municipality,  which 
••owns  an  electric  light  plant  for  the  purpose  of  furnishing  public  and  oom- 
mercial  lighting,  owes  to  the  public  the  duty  of  having  and  keeping  its 
poles  and  wires  used  for  conducting  the  electricity  safe  and  properly  con- 
structed, and  to  employ  such  skill  and  knowledge  In  the  operation  of  Its 
plant  and  in  the  construction  of  its  poles  and  wires  as  are  ordinazlly  pot- 
ae0M9d  and  exercised  by  those  experienced  in  the  nature  of  the  element  and 
title  piobable  consequences  of  its  application  for  the  purposes  for  whioh  \% 
wa^  used,  and  its  failure  to  perform  that  duty  renders  it  liable  ijor  injurie^ 
resulting  therefrom,  notwithstandiUjg  it  may  not  have  bad  notice  of  a  defeoli 
.»  sufllcient  length  of  time  to  remedy  it. 
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2.  Improper  statements  of  counsel— Error— Where  the  testimony  of  a  wit- 
ness could  not  have  aflfeoted  the  finding  of  the  jury  Improper  criticisms  of 
his  evidence  by  an  attorney  in  argument  to  the  jury  were  at  most  harmless 
error. 

Geo.  W.  Jolly  for  appellant. 

J.  D,  Atchison  and  C.  S.  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  city  of  Owensboro  owns  and  operates  its  own  electric  light  plant,  oon- 
^uoted  both  for  public  and  commercial  lighting.  Appellee's  Intestate,  a  child 
some  fourteen  years  of  age,  while  passing  along  one  of  appellant's  streets, 
Inadvertently  and  innocently  come  in  oontect  with  a  guy  wire,  running 
from  the  top  of  a  pole,  along  which  was  strung  the  wires  for  conducting  the 
electric  current,  to  a  short  post  set  near  the  sidewalk.  By  reason  either  of 
Imperfect  insulation,  or  otlier  improper  and  neglectful  failure  to  keep  the 
wires  from  coming  in  contact,  the  guy  wire  had  become  charged  with  a 
heavy  current  of  electricity.    The  child  was  severely  shocked  and  burned. 

In  this  suit  to  recover  damages  for  appellant's  negligence  in  suflFerlng  the 
^uy  wire  to  become  in  this  dangerous  condition  the  court  charged  the  Jury 
as  to  the  law  governing  this  case,  which  charge  is  the  principal  point  of  ob- 
jection on  this  appeal.  The  verdict  was  for  appellee's  intestate,  and  the  city 
apxieals.  The  instr action  most  complained  of,  and  the  only  one  of  enough 
novelty  presumably  to  have  engaged  the  serious  attention  of  learned  counsel, 
is  this:  *'The  court  instructs  the  jury  that  defendant  was  required  to  have 
and  keep  safe  and  properly  constructed  wires  and  poles  at  the  place  where 
plaintiff  was  injured ;  and  that  it  was  its  duty  in  using  electricity,  at  the 
place  and  manner  shown  in  the  evidence,  to  use  such  care  as  was  commen- 
surate with  the  danger,  and  to  employ  such  skill  and  knowledge  as  are  or- 
dinarily possessed  and  exercised  by  those  experienced  in  the  nature  of  the 
element  and  probable  consequences  of  its  application  for  the  purpose  it  was 
used,  and  that  if  they  believe  from  the  evidence  the  defendant  failed  to  have 
there  such  wires  and  poles,  or  to  employ  such  skill  and  knowledge,  in  con- 
sequence of  which  plaintiff  was  injured,  it  was  negligent,  and  they  should 
find  for  the  plaintiff.'' 

The  criticism  leveled  against  this  instruction  is  that  it  imposes  an  abso- 
lute duty  upon  the  city.  Whereas,  it  is  argued  that  the  law  requires 
merely,  as  to  keeping  the  city's  streets  in  a  safe  condition,  that  the  city  shall 
be  liable  only  if  it  had  notice  of  the  defect  a  sufficient  length  of  time  to 
remedy  it,  or  might  have  had  such  notice  by  the  exercise  of  reasonable  care 
on  the  part  of  its  governing  ofQcials.  This  action  is  not  to  charge  the  city 
for  neglecting  to  keep  Its  streets  in  safe  condition.  The  city,  as  a  body  cor- 
porate, has  become  the  owner  and  operator  of  a  plant  for  the  generation  and 
distribution  of  a  most  subtle  and  dangerous  agency.  The  degree  of  care,  pru- 
dence and  oversight  required  of  it  in  the  operation  of  the  plant  ought  to  be 
the  same  as  if  it  were  operated  by  an  Individual.  The  law  in  allowing  dam- 
Mfffi^  for  a  neglect  of  such  duties  is  not  primarily  to  punish  the  negligent 
operator,  but  to  protect  and  to  compensate  the  injured  person.  If  the  cor- 
poration, whether  municipal  or  private,  embarks  in  a  business  so  menacing 
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to  life  and  safety,  It  ought  to  use  that  degree  of  care  that  Is  commensurate 
with  the  danger  it  creates.  It  must  know  whether  its  appliances  are  reason- 
ably safe  and  in  order.  It  will  not  be  allowed  to  turn  loose  in  a  populous 
community  such  a  deadly  agency  without  first  taking  every  reasonable  pre- 
caution to  prevent  its  Injuring  those  unawares  among  whom  it  is  sent,  or 
else  it  must  bear  the  consequences  of  such  failure.  When  the  circumstances 
of  the  injury  show  that  a  "live  wire,"  one  charged  with  a  deadly  current  of 
electricity,  has  been  allowed  to  be  at  a  place  where  the  public  have  a  right 
to  be  and  are  without  reason  to  suspect  the  dangerous  condition  of  fhe  wire, 
a  prima  facie  case  of  negligence  will  have  been  established.  In  such  a  state 
of  case  the  risk  of  assuming  that  the  wires  and  other  appliances  are  in  a  safe 
condition  is  not  that  of  the  public,  but  of  the  operator  of  the  plant.  The 
Operator  has  the  becter  means  of  knowing.  It  is  his  duty  both  to  provide 
such  appliances  as  are  reasonably  safe,  and  by  proper  inspection 'and  over- 
sight to  keep  himself  informed  as  to  whether  they  are  safe.  Until  the  pub- 
lic has  knowledge  or  notice  to  the  contrary,  they  may  assume  that  the 
operator  has  properly  discharged  his  duties  in  these  respects.  It  is  not  con- 
tended that  the  trial  court's  instructions  placed  too  high  a  degree  of  care 
upon  appellant.  If  it  had  been  a  private  instead  of  a-  public  corporation. 
The  degree  of  care  required  is  in  conformity  to  this  court's  rulings  in  Mc- 
Laughlin v.  Louisville  Electric  Light  Co.,  100  Ky.,  189;  18  Ky.  Law  Rep., 
693,  and  Lexington  Ry.  Co.  v.  Faln's  Adm'r,  24  Ky.  Law  Rep.,  1448. 

Another  objection  urged  against  the  verdict  is  that  in  the  concluding 
argument  to  the  jury  counsel  for  plaintiff  indulged  in  improper  criticisms 
of  one  of  appellant's  witnesses,  going  so  far  as  to  detail  an  event  concerning 
the  witness  which  was  nowise  connected  with  the  record.  The  matter  as 
used  was  improper,  but  it  was  of  too  slight  significance  to  have  at  all  influ- 
enced the  jury,  in  any  probability.  Even  if  the  whole  effect  of  this  witness's 
testimony  be  eliminated  from  the  record,  it  could  not  have  affected  the  ver- 
dict. The  testimony  of  this  witness  went  solely  to  reduce  the  recovery  for  a 
certain  feature  of  suffering  after  the  shock.  It  tended  to  show  that  the 
suffering  complained  of  was  not  the  result  of  the  shock.  Be  that  so,  the 
verdict  of  the  jury  barely  compensated  for  what  had  gone  before.  We  con- 
cur in  the  trial  judge's  opinion  that  the  remark  of  counsel  complained  of 
was  at  most  but  a  harmless  error. 

Perceiving  no  error  prejudicial  to  appellant's  substantial  right  the  judg- 
ment must  be  aflflrmed,  with  damages. 


UNION  CENTRAL   LIFE   INS.  CO.  v.  JOHNSON'S  ADM»X. 

(Filed  October  16,  1903-Not  to  be  reported.) 

Notes— Validity  of  execution— Estoppel— Where  a  person,  whose  name  has 
been  signed  to  a  note  by  another  without  authority  in  writing  to  do  so,  sub- 
sequently by  writing  agrees  not  to  contest  the  validity  of  the  note  or  to  au- 
thorize any  other  person  to  do  so,  and  thereby  induces  the  payee  to  accept  the 
note,  he  is  estopped  to  deny*  that  he  signed  It. 

Gus  Thomas  for  appellant. 
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Shelboume  &  Kane,  J.  M.  Brummel  &  Son  and  Hazelrigg  &  Ghenault  for^ 
appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Bobert  Johnson  died  resident  of  Hickman  county,  and  this  suit  was  flle<^ 
by  his  administratrix  to  settle  his  estate.  The  case  being  referred  to  a  oom- 
missioner  to  report  the  debts,  appellant  filed  before  him,  properly  proyen 
up,  a  note  for  t2,4S6.47,  dated  October  16,  1898,  and  due  in  one  year,  which 
purported  to  be  signed  by  D.  Johnson  and  Robert  Johnson.  The  claim  waa- 
allowed  by  the  comn^issioner  and  thereupon  exceptions  were  filed  to  it  by 
the  administratrix,  to  the  effect  that  the  decedent  had  not  signed  the  note  or- 
authorized  any  one  to  sign  his  name  to  it.  In  amended  exceptions  It  was. 
pleaded  that  D.  Johnson  was  the  principal  in  the  note  and  Bobert  Johnson, 
his  surety,  and  that  Bobert  Johnson  did  not  authorize  any  one  in  writing  to. 
sign  his  name  to  it.  In  response  to  the  exceptions  appellant  pleaded  that 
after  the  note  had  been  delivered  to  it,  and  before  it  was  accepted,  appellant 
sent  its  agent  to  the  town  of  Clinton  to  see  Bobert  Johnson  concerning  the- 
note ;  that  the  agent  saw  Johnson  and  was  told  by  him  that  the  note  had 
been  executed  by  him ;  that  he  was  financially  good,  and  that  the  company 
need  not  hesitate  to  accept  the  note;  that  upon  receipt  of  this  information,. 
and  acting  upon  it,  it  accepted  the  note,  which  it  would  not  have  done  ex- 
cept for  the  representations  of  Johnson,  and  that  thereby  he  was  estopped  to 
plead  that  he  did  not  sign  the  note.  The  court  declined  to  allow  the  response- 
to  be  filed  as  it  would  seem  upon  the  idea  that  further  pleadings  were  un- 
necessary. The  case  was  by  the  court  submitted  to  a  jury.  The  court  asked 
the  jury  this  question:  ''Did  the  decedent,  Bobert  Johnson,  sign  his  name- 
to  the  note  in  controversy. "  The  jury  made  the  following  answer :  "We, 
nine  of  the  jury  say,  no,"  and  thereupon  the  court  entered  a  judgment  dish- 
allowing the  claim. 

The  proof  was  conflicting  as  to  whether  Bobert  Johnson  signed  the  note.. 
It  left  no  doubt  that  B.  Johnson,  who  was  his  son,  was  the  principal  in  the. 
note  and  Bobert  Johnson  the  surety.  The  proof  did  not  show  how  or  by 
whom  Bobert  Johnson's  name  was  placed  to  the  note,  if  he  did  not  sign  it; 
himself.  S.  Y.  Bodman,  the  agent  of  the  insurance  company,  among  otheiv 
things,  testified  as  follows:  "I  came  here  along  in  October  or  November, 
1898,  after  this  note  was  executed.  I  came  down  here  to  find  out  whether 
Mr.  Johnson  had  signed  this  note  or  not.  I  met  Mr.  Johnson  out  in  the> 
street  in  front  of  those  stores  out  there.  I  was  acquainted  with  him,  and 
had  been  for  two  years,  and  after  juissing  the  compliments  of  the  day,  he 
asked  roe  if  the  company  had  accepted  the  note  that  he  and  Dave  had  exe*. 
cuted  for  his  indebtedness,  and  I  told  him  that  I  didn't  know  whether  they^ 
had  taken  action  on  it  or  not,  and  he  said  he  thought  they  were  a  little^ 
long,  and  I  says  they  always  take  their  time  to  look  into  matters  of  that' 
kind,  and  I  presume  they  are  investigating  your  financial  ability.  Now  then- 
that  was  about  all  that  passed  between  him  and  me  about  it,  but  he  intro^' 
duoed  the  subject  himself,  and  saved  me  the  trouble  of  doing  mo,  and  I  had^ 
Intended  to  do  it  myself." 

He  also 'testlfled  that  at  the  time  of  this  conversation  the  company  had  nb^ 
Accepted  the  note,  and  made  this  statement:  ^'He  asked  me  if  the  com  pan  y 
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liAd  accepted  the  note  that  he  and  Dave  had  executed.    He  hadn't  heard 

from  the  company  as  to  whether  they  had  accepted  it  or  not,  and  he  asked 

m*  if  they  had,  and  why  they  were  so  long  about  it. "    The  witness  said  that 

It  was  customary  for  the  company  to  investigate  notes  for  such  an  amount 

<a8  this  before  accepting  them,  and  that  Johnson  made  to  him  during  the 

tsonversation  this  statement:  "It  is  i)erfectly  right  to  investigate  my  prop- 

'«rty;  you  will  find  that  the  titles  are. all  right,  and  I  have  no  objections  to 

your  investigating." 

The  defendant  also  showed  that  Johnson  afterwards  signed  and  sent  to  it 

the  following  writing : 

"Clinton,  Ky.,  November  23,  IflCO. 
^*E.  P.  Marshall,  Secretary, 

"Cincinnati,  O. : 

*'Dear  sir— Regarding  the  note  of  D.  Johnson  for  If, 486. 47,  dated  October 
16,  1898,  and  payable  to  the  Union  Central  Life  Insurance  Co.,  per  agree- 
ment, and  signed  D.  Johnson  and  Bobt.  Johnson. 

"I  hereby  certify  to  the  said  company  that  no  other  person  has,  or  will 

^ave,  any  authority  to  contest  the  payment  or  collection  of  the  said  note 

without  my  consent;  and  that  I  have  not,  and  will  not,  contest  its  validity, 

^or  authorize  any  person  to  do  so  for  me. 

"ROBT.  JOHNSON, 
"Witness:  WILLIAM  BAYSSEE." 

It  appears  from  the  evidence  that  about  the  time  that  this  pai)er  was 
-ifotten  up  the  company  was  pressing  D.  Johnson  for  money  on  the  note,  and 
he  was  begging  time.  He  seems  to  have  gotten  up  this  x>aper,  or  had  it 
gotten  up.  His  two  sisters  made  some  question  about  the  genuineness  of 
the  father's  signature  to  the  note,  and  there  was  some  discussion  about  it  in 
the  family.  Apiiellant  proved  by  several  witnesses  that  Robert  Johnson 
isald  he  signed  the  note.  Appellees  proved  by  a  number  of  witnesses  that 
the  signature  was  not,  in  their  judgment,  in  bis  handwriting,  and  by  the 
two  daughters  that  he  said  that  he  had  not  signed  it,  this  evidence  not  being 
objected  to. 

It  is  insisted  for  appellant  that  Robert  Johnson  induced  it  to  accept  the 
note  by  his  assurance  that  he  had  signed  it,  and  made  the  note  all  right, 
and  that,  therefore,  he  is  estopped  to  say  that  he  had  not  signed  the  note. 
Moreover,  it  is  urged  that  he,  by  the  writing  above  quoted,  ratified  the  sig- 
nature to  the  note,  thus  in  writing  acknowledging  it  as  his  note,  and  thereby 
took  the  case  out  of  the  operation  of  the  statute. 

By  section  470,  Kentucky  Statutes,  no  action  shall  be  brought  against  one 
npon  a  promise  to  answer  for  the  debt  of  another,  unless  the  promise  is  in 
Writing  signed  by  him.  By  section  482  no  person  shall  be  bound  as  the 
surety  of  another  by  the  act  of  an  agent  unless  the  authority  of  the  agent  is 
tn  writing,  signed  by  the  principal.  Under  these  statutes  it  has  been  held 
that  the  surety  is  not  bound,  although  his  name  is  signed  to  the  paper  by 
smother  in  his  presence  and  by  his  direction.  (Billington  v.  Commonwealth, 
79  Ky.,  400;  Wilson  v.  Lindell,  96  Ky.,  60. )  It  has  also  been  held  that  a  sub- 
sequent parol  ratification  by  the  principal  of  the  act  of  hla  agent  tn  thus 
signing  his  name  can  not  make  the  original  signing  effective  on  the  ground 
that  the  subsequent  admission  not  in  writing  is  as  much  within  the  mUh 
^dOef  of  the  statute  as  the  parol  authority  given  when  -the  note  wm  sl^ed. 
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(Bagan  v.  GhenauH,  78  Ky.,  546.)  But  in  Biggin  y.  Grain,  86  Ky.,  240^ 
Tvhere  the  surety's  name  has  been  signed  in  this  way  to  an  injunction  bond, 
the  surety  executed  a  writing  ratifying  and  confirming  the  signing  of  hia 
name  to  the  paper  and  acknowledging  himself  as  firmly  bound  by  it  as  if  he 
had  signed  it  in  person.  He  was  held  bound  on  the  bond,  although  no  new 
consideration  was  given.  The  court  said :  "If  the  surety  induces  one  to  loan 
his  money  to  another  upon  a  verbal  authority  to  a  third  person  to  sign  his. 
name  as  surety,  and  the  money  is  thus  loaned,  and  the  surety  afterwards, 
ratifies  the  act  in  writing,  or  signs  his  name,  it  seems  to  us  the  original 
consideration  becomes  a  part  of  the  subsequent  ratification  or  act  of  the- 
surety,  and  it  is  as  much  binding  on  him  as  if  he  had  signed  the  paper  in 
the  first  place. ' ' 

But  for  section  482,  Kentucky  Statutes,  the  authority  of  the  agent  to  sign- 
the  surety's  name  might  be  conferred  by  parol,  and  though  the  agent  had- 
no  authority  when  he  signed  the  paper,  it  would  be  valid  if  subsequently 
acknowledged  by  the  surety.  (Brant  on  Sureties,  section  flO;  Stearn  on 
Sureties,  sections  30,  140.)  It  was  so  held  by  this  court  before  the  statute 
was  enacted.  (Forsythe  v.  Bonta,  5  Bush,  547.)  And  since  its  enactment  it. 
had  been  held  that  the  surety  who  acknowledges  the  instrument,  and  thereby 
leads  the  obligee  to  his  prejudice  to  take  action  he  otherwise  would  not  have 
taken,  or  omit  action  he  otherwise  would  have  taken,  will  be  estopped  to 
rely  on  the  invalidity  of  the  paper,  although  the  surety  was  innocent  of  in- 
tention to  mislead.     (Rudd  v.  Mathews,  79  Ky.,  479.) 

Under  these  principles  the  special  verdict  of  the  jury  did  not  warrant  the- 
judgment  disallowing  the  claim.  There  was  no  conflict  of  proof  as  to  the 
facts  making  out  the  estoppel.  To  allow  a  surety  who  induces  the  obliges 
to  accept  a  note  by  assuring  him  that  it  is  all  right,  to  defeat  a  recovery 
when  sued  on  the  note  by  showing  he  did  not  sign  it,  would  be  to  violate^ 
the  well-settled  principles  of  estoppel.  Thus  it  has  been  often  held  that  an 
obligee  inducing  the  assignee  to  purchase  a  note  by  assurance  that  it  was. 
valid  would  not  be  allowed  to  plead  its  invalidity.  The  reasons  upon  which 
this  rule  is  based  apply  equally  to  the  surety  or  principal  who  makes  the- 
assurance,  and  thus  induce  the  purchase ;  and  in  reason  the  same  principle- 
must  be  applied  where  the  surety  in  the  note  by  this  means  induces  the  ob- 
ligee to  accept  it.  After  he  has  done  this  he  can  not  be  heard  to  say  he  did 
not  sign  the  note.  Under  the  evidence  the  court  should  have  overruled  the 
exceptions  and  allowed  the  claim. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent, 
herewith. 


PEAL,    &c.  V.    CITIZENS   BUILDING    AND    LOAN    ASSOCIATION'S 

ASS'EE. 

(Filed  October  16,  1908— Not  to  be  reported. ) 

building  and  loan  association— A  borrowing  member  of  an  insolvent  builds 
ing  and  loan  association  is  not  entitled  ^  have  the  payments  made  by  hlnx 
as  dues  on  stooK  deducted  from  his  Indebtedness  to  t^e  association  ajttf&r  it 
lias  gone  Into  th«  hanc^s  of  an  assignee  for  the  purpose  of  winding  t^  its. 
ftffjm^,  t>ut  ^iikt,  after  deducting  jiliym^ts  of  premiums  and  interest,  dfb* 
oharge  the  balance  remaining  on  his  indebtedness. 
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Hendrick  &  Miller  for  appellants. 
Bloomfield  &  Orice  for  appellee. 
Appeal  from  MoGraoken  Giruuit  Goart. 
Opinion  of  the  court  by  Ghief  Justice  Barnam. 

This  action  was  brought  by  the  appellee,  T.  J.  Flourney,  as  assignee  of 
lihe  Gitizens  Building  and  Loan  Association,  of  Paduoah,  Ky.,  an  alleged 
Insolvent  corporation,  against  W.  H.  Peal  and  Lucy  Peal,  the  parents  and 
-only  heirs  at  law  of  J.  G.  Peal,  deceased,  to  enforce  a  mortgage  lien  for  a 
balance  of  $487.88,  with  interest  therpon  at  6  per  cent,  from  October  17,  1900, 
Xintil  paid,  upon  a  house  and  lot  in  Paducah,  Ky.,  which  was  executed  to 
them  by  J.  E.  Peal  during  his  lifetime.  Floumoj  alleges  that  J.  E.  Peal, 
t>n  the  first  day  of  March,  1890,  subscribed  for  five  shares  of  the  capital  stock 
x>f  the  building  association  at  the  par  value  of  1200  per  share,  on  which  he 
-agreed  to  pay  $1  per  share  each  month  until  it  matured  to  its  par  value; 
that  on  the  29th  of  August,  1890,  he  borrowed  from  the  association  $1,000,  for 
which  he  executed  his  note,  and  to  secure  its  payment  executed  a  mortgage 
-on  the  house  and  lot  sought  to  be  subjected,  and  delivered  to  the  association 
his  certificate  for  five  shares  of  stock  as  additional  security;  that  he  agreed 
to  i)ay  6  per  cent,  interest  on  the  loan  of  $1,000,  $6  per  month  dues,  and  also 
$3.50  per  month  premium;  making  in  the  aggregate  $18.60  per  month;  and 
that  he  ptiid  this  amount  from  the  time  of  the  loan  on  the  2»th  of  August, 
1890,  until  the  16th  day  of  March,  1897.  at  which  time  he  made  a  written  ap- 
plication to  the  association,  requesting  that  he  be  allowed  to  surrender  his 
five  shares  of  stock  at  its  surrender  value,  and  that  it  should  be  credited  on 
his  note;  and  that  the  association  should  issue  to  him  in  lieu  thereof  three 
shares  of  stock ;  that  pursuant  to  this  request  it  was  ascertained  and  agreed 
by  him  and  the  association  that  the  surrender  value  of  his  five  shares  of 
«tock,  on  that  date,  amounted  to  $669.90,  which  was  made  up  of  payments 
by  him  for  dues  on  stock  and  premiums  on  loans,  the  interest  in  the  mean- 
time having  been  kept  up;  that  the  certificate  for  five  shares  was  surren- 
dered, and  Peal  subscribed  for  three  other  shares  of  stock,  which  were  issued 
•and  delivered  to  him,  and  for  which  he  promised  and  agreed  to  pay  $1  each 
per  month  until  it  matured,  and  he  also  paid  on  the  balance  due  on  his  note, 
•after  it  had  been  credited  with  $669.90,  $4  per  month  as  premium  and  inter- 
est until  December,  1898,  leaving  due  on  the  17th  of  October,  after  crediting 
him  with  all  payments  made  by  him,  a  balance  upon  his  obligation  to  the 
•company  of  $485. 

The  defendant  answered,  denying  the  insolveucy'of  the  association,  ad- 
mitting the  execution  of  the  note  and  mortgage,  and  the  various  payments 
recited  in  plaintiffs'  petition ;  and  alleges  that  J.  E.  Peal  had  made  certain 
^yments  to  T.  J.  Flournoy  prior  to  the  time  when  he  borrowed  the  $1,000 
from  the  association  upon  the  house  and  lot  mortgaged  to  the  company  as  • 
purchase  money  thereon,  which  should  be  credited  upon  the  debt  They 
tjontrovert  the  allegation  that  J.  E.  Peal  agreed  with  the  association  on  the 
27th  of  March,  1897,  that  the  surrender  value  of  his  stock  in  the  association 
■amounted  to  $669.90,  and  left  un^id  at  that  time  $436,  and  allege  that  the 
paym  ents  made  by  J.  E.  Peal  to  the  company  on  the  note,  whether  paid  as 
interost,  premiums  or  dues,-  should  be  credited  at  the  date  of  their  payment. 
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and  Interest  calculated  at  6  per  cent,  and  that  this  would  leave  nothing 
due  upon  the  debt  sued  on.    The  pleadings  were  made  up  by  r^ply. 

Flournoy,  the  secretary  of  the  association  while  it  was  a  ffoing  concern, 
and  who  represented  it  in  this  transaction  with  J.  £.  Peal  from  the  begin- 
ning, proves  the  transaction  as  claimed  by  the  association  in  every  particu- 
lar, and  his  testimony  is  not  successfully  contradicted  in  any  particular. 
Nor  is  there  any  evidence  in  the  record  conducing  to  show  that  Peal  did  not 
fully  understand  the  situation  at  the  time  he  agreed  that  $560.90  was  the 
full  surrender  value  of  his  stock  in  the  association,  less  his  pro  rata  uf  the 
expenses  and  losses  which  had  been  incurred  by  the  association.  It  appears 
from  the  testimony  that  the  only  source  of  income  of  the  association  was 
dues  on  stock,  and  interest  and  premiums  paid  by  its  members,  and  that  it 
necessarily  incurred  ezi)enses  for  rent,  salaries,  taxes,  etc.,  and  incurred, 
besides,  losses;  and  that  after  the  decision  by  this  court,  that  the  collection 
of  dues  in  addition  to  interest  was  usurious,  that  the  borrowing  members  of 
the  association  refused  to  continue  their  payments,  and  the  investing  mem- 
bers immediately  demanded  their  principal  and  interest;  and  that  as  a  result 
of  the  situation  the  company  at  once  became  unable  to  meet  its  obligations, 
and  on  the  17th  of  October,  1900,  made  a  general  deed  of  assignment  for  the 
benefit  of  its  creditors  equally,  and  that  the  affairs  of  the  company  were 
then  in  process  of  liquidation. 

J.  E.  Peal  continued  to  fulfill  the  conditions  of  his  contract  with  the  asso- 
ciation until  his  death  on  the  29th  day  of  January,  1899;  nothing  was  paid 
after  his  death  until  the  institution  of  this  suit.  There  is  testimony  in  the 
record  to  the  effect  that  appellant,  W.  R.  Peal,  notified  the  secretary  of  the 
association  that  he  wanted  to  surrender  his  stock,  and  inquired  the  balance 
due  to  the  association ;  and  that  upon  being  informed  of  the  amount,  that 
he  refused  to  pay,  and  claimed  that  it  was  entirely  made  up  of  usury.  In 
numerous  decisions  this  court  has  held  that  a  borrowing  member  in  a  build- 
ing and  loan  association  which  was  a  gojng  concern  was  only  chargeable 
with  his  loan  and  legal  interest,  and  was  entitled  to  be  credited  with  all 
payments,  whether  as  dues,  premiums  or  interest,  upon  the  theory  that  the 
profits  of  the  concern  were  suflficient  to  pay  its  losses  and  expenses.  But  a 
wholly  different  rule  prevails  In  winding  up  an  insolvent  association.  In 
this  class  of  cases  this  court  has  uniformly  held  that  borrowing  members 
were  not  entitled  to  have  deducted  from  their  indebtedness  to  the  association 
Xiayments  made  by  them  as  dues  on  stock,  but  must,  after  deducting  pay- 
ments of  premiums  and  interest,  discharge  any  balance  remaining  upon 
their  indebtedness.  (Rogers,  Receiver  v.  Raines,  18  Ey.  Law  Rep.,  768; 
Columbia  Finance  and  Trust  Co. ,  Assignee  v.  Swartz,  28  Ky.  Law  Rep. , 
1097;  U.  S.  B.  &  L.  Ass'n's  Ass'ee  v.  Green,  28  Ky.  Law  Rep.,  1189;  U.  S. 
B.  &  L.  Ass'n's  Ass'ee  v.  Brunner,  28  Ky.  Law  Rep.,  1258;  Catlett  v.  U.  S. 
B.  &  ii.  Ass'n's  Ass'ee,  24  Ky.  Law  Rep.,  200;  U.  S.  B.  &  L.  Ass'n's  Ass'ee 
V.  Fitzpatrlck,  34  Ky.  Law  Rep.,  220;  Wills  v.  Padueah  B.  &  L.  Ass'n's 
Ass'ee,  24  Ky.  Law  Rep.,  21;  Steele,  &c.  v.  Newport  City  B.  &  L.  Ass'n's 
Ass'ee,  24  Ky.  Law  Rep.,  2808.)  And  it  was  held  in  U.  S.  B.  &  L.  Ass'n's 
Ass'ee  v.  Reed's  Ass'ee,  23  Ky.  Law  Rep.,  342,  that  aftor  the  association  had 
xnaddan  assignment  for  the  benefit  of  its  creditors,  that  it  was  too  late  for 
the  borrowing  stockholder  tO_have  payments  made  by  him  on  his  stock  sub- 
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Bcrlption  applied  as  a  credit.  In  the  Globe  B.  &  L.  Ass'n's  Ass'ee  ▼.  Splll- 
xnan,  33  Ky.  Law  Rep.,  23,  it  was  held  that  a  mere  offer  on  the  part  of  the 
borrower  to  pay  his  indebtedness  to  the  association  while  it  was  a  going 
concern  does  not  amount  to  a  tender  of  payment,  and  that  after  it  had  gone 
into  the  hands  of  a  receiver  it  was  too  late  to  do  so.  The  principle  an- 
nounced in  these  cases  was  followed  in  the  National  B.  &  L.  Ass'n  v.  Frisby, 
126  Ey.  Law  Rep.,  449.  As  the  ground  upon  which  these  various  decisions 
rest  are  so  fully  set  out  In  the  opinions  referred  to,  it  would  be  an  unneces- 
sary task  for  us  to  again  discuss  them. 

There  is  nothing  in  this  case  to  distinguish  the  settlement  made  by  tlie 
association  with  Peal  from  those  decided  in  these  various  cases,  and  as  the 
opinion  of  the  circuit  judge  is  in  strict  conformity  with  the  law  as  laid  down  ' 
by  this  court  in  cases  like  this,  the  judgment  appealed  from  is  affirmed. 


CARTER  V.  COMMONWEALTH. 

(Filed  October  16,  1903— Not  to  be  reported.) 

Criminal  law— Former  jeopardy— Where  an  indictment  for  hog  stealing 
contained  no  description  of  the  hogs  stolen,  except  to  allege  that  they  were 
the  property  of  a  certain  person,  and  upon  the  trial  it  developed  that  they 
were  not  his  property,  but  of  another,  and  the  court  gave  a  peremptory  in- 
struction to  find  for  the  defendant,  the  acquittal  under  such  instruction 
could  not  be  plead  as  a  bar  to  a  subsequent  indictment  which  charged  the 
offense  of  stealing  the  same  hogs,  but  alleging  them  to  be  the  property  of 
the  real  owner. 

J.  B.  Wlckliffe  and  B.  S.  Bailey  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  William  Carter,  was  indicted  by  the  grand  jury  of  Ballard 
oounty,  charged  with  the  offense  of  stealing  eight  hogs,  the  property  of  Perry 
Newman.  To  this  indictment  a  plea  of  not  guilty  was  entered  by  the  ac- 
cused, and,  pending  the  trial,  it  developed  that  the  hogs,  which  the  accused 
was  charged  with  stealing,  were  the  property  of  Marion  Buchanan ;  where- 
upon the  court  gave  a  peremptory  instruction  to  the  jury  to  find  the  defend- 
ant not  guilty,  which  was  done,  and  the  prisoner  discharged.  On  motion 
of  the  attorney  for  the  Commonwealth,  however,  it  was  ordered  that  be  be 
held  to  await  a  resubmission  of  the  facts  to  the  grand  jury,  which  was  then 
in  session,  which  was  also  done. 

Afterwards  the  grand  jury  returned  another  Indictment  against  appellant, 
charging  him  with  stealing  eight  hogs,  the  property  of  Marion  Buchanan. 
To  this  the  accused  entered  a  plea  of  not  guilty,  and  also  pleaded  the 
former  acquittal  in  bar  of  the  second  prosecution. 

A  demurrer  by  the  Commonwealth  to  the  plea  of  former  acquittal  was 
snitained  by  the  court,  and  a  trial  being  had  on  the  plea  of  not  guUty,  the 
appellant  was  convicted  of  the  crime  with  which  he  stood  charged,  and  hi* 
punishment  fixed  at  confinement  in  the  penitentiary  for  the  term  of  flte 
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years.    His  motion  for  a  new  trial  having  been  overruled,  be  Is  here  on  ad- 
peal  from  tbe  judgment  against  him. 

Appellant  urges,  as  a  ground  for  reversal,  only  the  error  of  the  trial  court  • 
in  sustaining  the  demurrer  to  his  plea  of  former  acquittal.     There  was  bo 
deeeription  in  the  first  indictment  of  the  hogs  which  appellant  was  charged  ; 
with  stealing,  beyond  the  fact  that  they  were  the  property  of  Perry  New-  - 
man,  and  as  the  evidence  on  the  first  trial  clearly  showed  that  they  were  ' 
not  the  property  of  Perry  Ne\smin,  the  court  gave  a  peremptory  instruction. 
to  the  jury  to  find  the  accused  not  guilty:  but  it  is  evident  that  this  was 
no  trial  of  the  crime  of  stealing  the  hogs  of  Marion  Buchanan,  and,  there- 
fore, the  court  correctly,  as  we  deem  it,  sustained  the  Commonwealth's  de-^ 
murrer  to  tbe  plea. 

This  precise  question  was  decided  by  this  court  in   the  case  of  Biffe  v. 
Commonwealth,  31   Ky.  Law  Bep.,  ISSl).     In   that  case  the  accused  was  in- 
dicted, first,  for  stealing  cattle,  the  property  of  George  W.  Calvin.    Pending 
the  trial  on   this  indictment  it  developed  that   the  cattle  did  not  belong  to   - 
George  W.  Calvin,  whereupon   the  indictment  was  dismissed,  and  the  jufy  y 
discharged,  without  appellant's  consent,  and  against  his  will.    Subsequently  - 
he  was  indicted  for  stealing  the  same  cattle,  the  second  indictment  alleging 
the  ownership  to  be  in  George  A.  Baker  and  Fleming  Wireman.    The  de- 
fendant's plea  of  former  acquittal  was  overruled,  and   he  was  convicted. 
Upon  appeal  to  this  court  it  was  said:  "It  will  be  noticed  that  the  differ- 
ence in  the  two  indictments  are  in  the  alleged  ownership  of  the  cattle,  and 
that  the  last  describes  them,  the  first  stating  that  they  were  three  head.    Mr. 
Cooley,  in  Constitutional  Limitations,  page  401,  lays  down  this  rule:  'If  the 
first  indictment  or  information  were  such  that  the  accused  might  have  beei^ 
convicted  under  it  on  pioof  of  the  facts  by  which  the  second  is  sought  to  be  . 
sustained,  then  the  jeopardy  which  attached  on  the  first  must  constitute  a 
protection  against  a  trial  on  the  second.'    This  was  approved  in  the  case  of 
Williams  V,  Commonwealth,  78  Ky.,  93.     In  the  case  of  Hensley  v.  Common- 
wealth, 1  Budh,  11,   this  court  held  that   on    an   indictment   for   stealing 
Stephen  Daniel's  hog,  a  defendant  could  not  be  convicted  for  stealing  PhiUp. 
Daniel's  hog,  even  though  the  same  hog  and  the  same  offense.    In  the  lfo-< 
Bride  case,  IS  Bush,  837,  it  was  held  that  on  an  indictment  for  stealing  ihe 
horse  of  W.  F.  Watson,  proof  that  the  horse  belonged  to  Cassam  Watson  waa^ 
not  admissible  'unless  there  is  some  such  description  of  the  property  in  the 
Indictment  as  would  enable  the  court  to  know,  upon  a  plea  of  former  con- 
viction or  acquittal,  that  the  party  had  been  once  in  jeopardy  for  the  same 
offense.    A  conviction  for  stealing  the  horse  of  W.  F.  Watson  would  not  bar 
a  prosecution  for  stealing  the  horse  of  Cassam  Watson. '    In  the  case  at  bar, , 
by  the  plea  the  first  indictment  charged  that  the  three  cattle  were  the  prop- 
erty of  Geo.  W.  Calvin,  without  any  description  of  the  cattle.    Under  this- 
first  Indictment  a  conviction  could  not  have  been  had  on  proof  of  the  th«ft 
of  three  cattle,  two  being  those  of  George  A.  Baker,  and  the  other  that  of 
Fleming  Wireman.    *    *    *    There  was,  therefore,  no  error  in  sustaining  the 
demurrer  to  the  plea,  nor  In  refusing  to  permit  testimony  to  support  same." 

Upon  the  authority  of  the  case  cited  we  hold  that  the  trial  oourt  did  not  ■ 
err  in  sustaining  the  Commonwealth's  demurrer  to  the  plea  of  former  ac-p. 
quittal  in  this  case. 

Kor  the  reason  indicated  the  judgment  is  aflSrmed. 

vol.  25—44 
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CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  BY.  CO.  v. 

MALEY'S  ADM'B. 

(Filed  October  16,  1903— Not  to  be  reported.) 

1.  Bailroad— Negligence— Where  the  conductor  of  a  freight  train  uncoupled 
the  two  engines  therefrom  for  the  purpose  of  replenishing  their  water  supply 
and  in  the  meantime  left  the  remainder  of  the  train,  which  was  heavily 
loaded  on  a  down  grade  with  the  air  brakes  set,  the  company  is  liable  in 
damages  for  the  death  of  a  fireman  resulting  from  the  train  rushing  down 
the  grade  onto  the  engines  as  they  were  standing  at  the  water  tanks,  the  act 
of  the  engineer  in  leaving  the  train  on  the  grade  with  only  the  air  brakes 
Bet  being  an  act  of  negligence.  And  its  liability  exists  regardless  of  the  acte 
of  the  brakeman  who  was  left  in  charge  of  that  i)art  of  the  train. 

2.  Evidence— It  being  alleged  that  the  brakes  were  insufficient  to  hold  the 
train,  it  was  competent  to  introduce  proof  to  show  that  air  brakes  will  not 
hold  a  train  for  any  lengthjof  time  when  disconnected  from  the  engine. 

-4J.  Same— Evidence  with  reference  to  an  order  of  the  comimny  against  leav- 
ing a  train  on  the  particular  grade  on  which  the  accident  occurred  was  im- 
material in  view  of  the  fact  that  it  was  negligence  to  leave  it  there  insecurely 
braked. 

4.  Master  and  servant— The  fact  that  the  deceased  knew  of  the  custom  to 
separate  the  engine  from  the  train  for  the  purpose  of  taking  water  does  not 
affect  the  right  of  recovery,  as  he  had  the  right  to  presume  that  the  train 
would  1x3  secured  in  its  place. 

;   Gaither  &  Yanarsdall  and  John  Galvin  for  appellants. 

Robert  Harding,  Shay  &  Cogan  and  E.  M.  Hardin  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  April  26,  1901,  a  freight  train  left  Somerset,  Ky.,  going  north.  It  had 
thirty-live  or  forty  loaded  cars,  and  was  drawn  by  two  engines.  There  were 
three  loaded  cars  between  the  two  engines.  The  train  reached  Burgin  about 
10  o'clock  at  night.  It  was  desired  by  the  conductor  to  go  on  to  High 
Bridge,  the  next  station,  before  a  passenger  train  came.  He  had  to  take 
water  at  Burgin.  There  were  two  water  tanks  there,  but  both  the  engines 
'  could  not  l3e  watered  at  the  same  time  if  attached  to  the  train.  He  did  not 
wish  to  pull  in  on  the  side  track,  and  thus  lose  time,  so  when  the  train  was 
something  over  a  quarter  of  a  mile  from  the  station,  and  on  a  down  grade, 
he  stopped  it  and  cut  loose  the  two  engines  with  the  three  oars  between  them 
from  the  hinder  part  of  the  train,  and  leaving  it  standing  there  on  the  track, 
went  on  up  to  the  station,  stopping  the  rear  engine  at  the  first  tank  to  take 
water,  and  placing  the  other  engine,  with  the  three  loaded  cars  attached  to 
it,  at  the  further  tank.  While  the  engines  were  taking  water  in  this  way 
the  dead  part  of  the  train,  which  the  conductor  had  left  standing  on  the 
grades  with  insufficient  brakes  to  hold  it  there,  began  silently  moving  down 
the  grade,  and  gathering  momentum  as  it  came,  crushed  into  the  rear  en- 
gine, and  jammed  it  against  the  loaded  cars  in  frost,  thus  wreoklng  It  and 
killing  the  engineer  and  fireman.  This  action  was  brought  to  recover  for 
the  death  of  the  fireman.  On  the  first  trial  the  jury  found  a  verdict  for  the 
plaintiff  in  the  sum  of  $6,000,  and  that  being  set  aside  on  motion  for  a  new 
trial,  a  verdict  for  a  like  amount  was  rendered  on  the  soeond  trial,  on  which 
he  court  entered  judgment. 
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The  crew  of  the  train  consisted  of  the  engineers  and  fireman  on  the  two 
engines,  a  conductor,  who  was  in  charge  of  it,  a  head  brakeman  and  a  rear 
brakeman.  The  conductor  was  not  riding  in  the  caboose,  but  at  the  station 
below  had  gotten  on  the  front  engine,  evidently  with  the  view  of  losing  no 
time  at  Burgin  in  going  to  the  station  for  orders.  The  head  brakeman, 
when  the  train  was  stopped  on  the  grade,  cut  off  the  rear  engine  from  the 
hinder  part  of  the  train,  and  then  went  on  up  to  the  station  with  this  part 
<of  the  train,  with  the  conductor,  for  the  purpose,  as  he  says,  of  uncoupling 
the  hinder  engine  so  that  it  could  take  water.  The  train  was  stopped  on 
the  grade  by  the  application  of  the  air  brakes.  No  hand  brakes  were  set, 
4ind  the  reason  the  train  moved  was  that  the  air  escaped  from  the  pii>es.  After 
the  engines  were  moved  the  brakes  were  insufflcient  to  hold  the  wheels. 
Vhen  they  got  up  to  the  water  tank  the  conductor  went  to  get  his  orders, 
■and  the  head  brakeman  uncoupled  the  rear  engine  from  the  cars  in  front. 
Where  the  rear  brakeman  was,  or  what  he  was  doing,  is  not  shown  by  the 
evidence,  but  while  the  intestate,  the  fireman  on  the  rear  engine,  was  at  his 
post  in  the  discharge  of  his  duty,  he  was  killed  without  fault  on  his  part  by 
the  sudden  collision  of  the  dead  part  of  the  train  running  down  in  the  dark 
against  his  engine,  by  reason  of  the  fact  that  it  had  been  left  standing 
upon  the  grade  with  insufficient  brakes  to  hold  it  there. 

It  is  urged  for  the  defendants  that  the  negligence  of  the  brakeman  was  the 
cause  of  the  accident.  This  we  can  not  see.  The  conductor  had  charge  of 
the  train.  He  stopped  it  on  a  grade  for  the  purpose  of  taking  the  engines 
down  to  the  tanks  in  front,  and  taking  water.  He  knew  that  the  dead  part 
•of  the  train  would  run  down  the  grade  on  the  engines  if  the  brakes  were  in- 
sufficient to  hold  it,  and  it  was  Incumbent  on  him  before  leaving  this  dead 
part  of  the  train  on  the  track  to  exercise  proper  care  to  make  it  secure.  It 
was  his  duty  to  see  this  done,  and  his  failure  to  do  it  was  the  cause  of  the 
•catas|nx)phe.  The  proof  for  the  plaintiff  showed  that  air  brakes  can  not  be 
relied  on  to  hold  a  train  on  a  grade  for  any  length  of  time;  that  they  will 
stop  a  train,  but  will  not  hold  it  beyond  about  five  minutes.  The  air  was 
applied  from  the  front  engine,  where  the  conductor  was.  The  conductor 
knew  how  the  train  had  been  stopped,  and  knowing  what  was  holding  It 
on  the  grade,  went  off  and  left  it  there,  when  under  the  evidence  he  should 
reasonably  have  anticipated  what  ensued. 

Begardless  of  what  the  brakeman  did  or  didn't  do,  the  conductor  was 
negligent  in  leaving  the  dead  i)art  of  his  train  on  the  grade  improi>erly 
secured,  when  from  the  circumstances  he  knew,  or  ought  to  have  known,  the 
danger.  The  charge  in  the  petition  that  the  brakes  on  the  dead  part  of  the 
train  were  insufficient  to  hold  It,  or  defective,  seems  to  us  to  present  the 
plaintiff's  cause  of  action,  for  if  the  brakes  had  been  sufficient  the  dead  part 
of  the  train  could  not  have  moved.  The  moving  of  the  train  was  due  to 
the  Insufficiency  of  the  brakes.  The  defendant  was  not  prejudiced  by  the 
form  of  the  averment,  and  under  the  Code  matters  not  affecting  the  sub- 
stantial rights  of  the  parties  are  not  grounds  for  reversal. 

The  evidence  that  the  conductor  was  not  in  his  proi>er  place  went  to  show 
how  the  collision  occurred,  and  the  negligence  on  his  part  in  bringing  it 
about.  The  allegation  that  the  brakes  were  insufficient  was  equivalent  to 
an  allegation  that  the  train  was  not  properly  secured  on  the  grade,  and, 
therefore,  the  evidence  was  properly  admitted  as  to  the  air  brakes  not  hold- 
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Ing  a  train.    The  evidence  of  Oldham  as  to  the  order  against  leaving  a  ttaliof 
on  this  grade  was  immaterial,  for  whether  there  was  such  an  order  or  not, 
it  was  negligence  to  leave  it  there  insufficiently  braked,  and  that  was  the 
gist  of  the  case.  2  Besides,  the  sub.sequent  evidence  clearly  showed  that  there 
had  been  no  such  order  at  the  time  of  the  accident.    We  see  no  error  in  the" 
giving  or  refusing  of  instructions.    Although  the  deceased  knew  it  was  a 
custom  to  stop  trains  in  this  way  and  separate  the  engines  from  the  train  to- 
take  water,  his  right  to  .recover  would  not  be  affected,  for  it  would  hardly 
be  urged  that  there  was  a  custom  to  leave  trains  on  the  grade  unsecured  to 
run  down  on  the  engines  in  front.    Although  Malley  knew  of  such  a  cus- 
tom, he  had  a  right  to  presume  that  proper  care  was  used,  and  would  be  used, 
in  securing  the  dead  part  of  the  train.    The  verdict  is  not  excessive,  ancl  on. 
the  whole  case  we  see  no  grounds  for  a  new  trial. 
Judgment  affirmed. 


LEONARD  V.  WELCH,  &c. 
(Filed  October  16,  1903— Not  to  be  reported. ) 

1.  Conveyance— Credits  on  purchase  price— The  actiOB  of  the  chancellor  izir 
fixing  the  amount  by  which  the  vendee  of  lands  was  entitled  to  be  credited 
on  his  purchase-money  notc^s  by  reason  of  the  loss  to  him  of  a  part  of  the 
boundary  on  account  of  title  in  a  third  person  sui)erior  to  that  of  the  vendor 
will  not  be  disturbed  where  the  allowance  was  at  a  greater  rate  per  acre- 
than  the  whole  tract  had  sold  for,  although  the  character  of  the  lands  was 
practically  the  same.  Neither  will  the  court's  refusal  to  allow  vendee  any- 
thing in  the  way  of  damages  to  his  tract  be  disturbed  where  it  appears  that 
no  damage  could  have  arisen  by  the  slight  change  in  boundary. 

3.  Enforcement  of  liens— Pai«ties  to  action— The  plaintiff  in  an  action  to 
enforce  a  purchase-money  lien  on  lands  having  made  a  mortgagee  of  the 
vendee  a  party  to  the  suit  by  amended  petition,  the  trial  court  erred  in  en- 
tering a  judgment  of  sale  before  the  mortgagee  was  brought  before  the  oourt- 
by  summons. 

T.  J.  Watkins  for  appellant. 

Wilson  &  James  for  appellees. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bnrnam. 

The  appellee,  Mrs.  Weloh,  sold  to  the  appellant,  S.  N.  Leonard,  on  Jone- 
80,  1898,  a  tract  of  nine  hundred  and  twenty-five  acres  of  land,  lying  on  tii» 
waters  of  the  Cumberland  river,  in  Lyon  county,  for  the  oonsldeFatlon  of 
18,000,  14,000  of  which  was  paid  in  cash,  and  for  the  balanoa  the  vendee  ( 
cuted  his  two  promissory  notes  for  $9,000  each,  due  respectively  in  twelve  i 
eighteen  months  from  the  date  of  sale,  and  for  the  payment  of  which  a  Hen 
was  reserved  in  the  deed  made  to  Leonard.  He  paid  the  note  due  in  twel^a 
months,  but  failed  to  pay  the  note  which  fell  due  in  eighteen  montha.  On 
the  first  day  of  August,  IflOl,  Mm.  Welch,  her  husband  uniting,  farouffbt  thl» 
suit,  in  which  she  asked  a  personal  Judgment  against  Leonard  for  the  btd- 
anoe  of  the  purchase  money,  and  for  a  sale  of  a  safltolent  qnaati^  of  llM 
land  conveyed  to  pay  the  balanoe  alleged  to  be  due.  Before  answer  Hbmf 
filed  an  amended  petition,  in  whieli  they  allege  that  sinoe  the  laaMlatleii  of 
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tbejr  812 it  they  had  learned  that  the  defendant,  Leonard,  had  on  the  third 
ilay  of  May,  1900,  mortgaged  the  tract  of  land  sold  him  to  the  Fidelity  Trust 
and  Safety  Vault  Co.  of  Louisville  to  secure  the  luiyment  of  18,000,  which 
wtftild  be  due  and  imyable  in  two  years  from  that  date;  and  that  the  trust 
company  was  a  necessary  party  to  the  proceeding,  and  asked  that  summons 
Issue  against  the  company,  and  that  it  be  required  to  answer  and  set  out  the 
amount  of  its  debt  in  detail.  The  defendant,  Leonard,  filed  an  answer  and 
cross  petition,  In  which  he  alleged  that  twelve  acres  of  the  nine  hundred 
and  twenty-five  purchased  by  him  from  the  plaintiff  had  been  recovered 
from  him  by  R.  H.  Jones  and  others,  in  consequence  of  a  superior  title  in 
them;  that  these  twelve  acres  were  reasonably  worth  $600;  and  that  the  loss 
of  this  land  in  addition  to  its  intrinsic  value  damaged  the  residue  of  his 
tract  1500,  for  which  he  asked  credit.  Plaintiffs  replied,  admitting  the  loss 
of  the  twelve  acres  of  land,  but  alleged  that  it  was  not  worth  exceeding 
^166.26,  and  denied  that  any  injury  resulted  to  the  residue  of  the  tract. 
XJx>on  the  issues  raised  by  the  pleadings  a  great  deal  of  proof  was  taken,  pro 
and  con,  and  the  case  was  finally  submitted  by  agreement  to  the  chancellor, 
who  adjudged  defendant  entitled  to  a  credit  of  $206.60  as  compensation  for 
the  loss  of  the  twelve  acres  of  land,  and  $50  claimed  by  him  in  an  amended 
answer.  From  this  judgment  of  the  chancellor  the  defendant  appeals,  and 
asked  a  reversal  on  three  grounds :  First,  because  the  valuation  fixed  upon 
the  twelve  acres  is  too  small ;  second,  because  of  the  refusal  of  the  chancellor 
to  allow  anything  by  way  of  damages  to  the  residue  of  the  tract;  third, 
because  the  plaintiff  failed  to  have  summons  issue  upon  their  amended  i>eti- 
tlon  bringing  the  Fidelity  Trust  and  Safety  Vault  Co.  before  the  court,  aa 
required  by  subsection  8  of  section  604  of  the  Civil  Code. 

After  a  careful  reading  of  the  evidence  we  have  reached  the  conclusion 
that  we  would  not  be  warranted  in  disturbing  the  judgment  of  the  chancel- 
lor, either  as  to  the  valuation  placed  by  him  upon  the  twelve  acres  of  land 
which  was  lost  to  appellant,  or  the  alleged  injury  to  the  residue  of  the  tract 
of  land  in  consequence  thereof.  The  land  was  sold  to  appellant  at  the 
average  price  of  $8.66  per  acre;  the  allowance  for  the  twelve  acres  lost 
is  at  the  rate  of  $17.50  per  acre.  While  it  is  shown  that  four  and  one- 
half  acres  of  this  tract,  which  is  river  bottom,  is  quite  valuable,  it  is 
also  clearly  shown  that  the  remaining  seven  and  one-half  acres  does  not  ex- 
ceed in  value  the  average  of  the  entire  tract.  It  also  appears  from  the  map 
filed  in  the  case  that  the  twelve  acres  recovered  by  Jones  is  a  narrow  strip, 
nine  poles  in  width,  at  the  mouth  of  Poplar  creek,  and  extends  back  in  tht 
liills  a  distance  of  three  hundred  and  sixty  poles.  It  seems  wholly  improb- 
able that  this  slight  change  in  the  boundary  line  could  materially  affect  the 
-salable  value  of  so  large  a  tract  after  it  had  been  cut  off.  Nor  does  the  proof 
Justify  such  a  conclusion.  To  the  extent  that  the  judgment  appealed  from 
detennined  the  rights  of  the  parties  upon  these  Issues  it  is  affirmed. 

But  appellant's  last  contention  presents  a  more  serious  question.  Subseo- 
tion  8  of  section  694  of  the  Civil  Code  provides:  "The  plaintiff  in  an  action 
te  enforce  a  lien  on  real  property  shall  state  in  his  petition  the  liens,  if  any, 
which  are  held  thereon  by  others,  and  make  the  holders  defendants;  and  no 
«ale  of  the  property  shall  be  ordered  by  the  court  prejudicial  to  iihe  rights  of 
Ae  holders  of  any  of  the  liens. " 
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This  provision  of  the  Code  was  Intended  as  a  protection  to  the  debtor,  to 
prevent  a  multlplioity  of  suits,  and  the  sacrifice  of  his  property;  and  as  a 
general  rule  judicial  sales  ought,  when  practicable,  to  be  made  so  as  to  pass 
to  the  purchaser  a  complete  unencumbered  title,  as  this  mode  is  best  calcu- 
lated to  Insure  fairness  in  the  sale  and  Invite  competition  in  bidding,  and 
prevent  a  sacrifice  of  the  property,  and  consequent  injury  often  to  both  the 
debtor  and  creditor.  In  Burton  v.  McKlney,  6  Bush,  428,  it  was  held  error 
to  decree  a  sale  of  land  for  the  lutyment  of  notes  not  due,  although  plaintiff 
alleged  that  the  sale  of  the  entire  tract  was  necessary  to  prevent  loss  to  him. 
In  Emison  v.  Risk,  72  Ey. ,  24,  it  was  adjudged  erroneous,  in  a  suit  to  fore- 
close a  vendor's  lien  securing  two  notes,  both  owned  by  the  plaintiff,  one  of 
which  was  not  due,  to  decree  a  sale  subject  to  a  lien  for  the  second  nets. 
And  in  Faugh t  v.  Henry,  76  Ky.,  471,  and  In  Leopold  v.  Fubor,  84  Ky.,  914» 
it  was  held  erroneous  to  order  the  sale  of  land,  which  could  not  be  advan- 
tageously divided,  or  so  much  thereof  as  may  be  necessary  to  pay  notes  which 
are  due  at  a  time  when  part  of  them  were  not  due.  We  are,  therefore,  of  the 
opinion  that  the  trial  court  erred  in  entering  so  much  of  the  judgment  ap- 
pealed from  as  directed  a  sale  of  the  real  estate  without  bringing  the  trust 
company  before  the  court. 

For  this  reason  alone  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


COVINGTON    SAWMILL   AND   MANUFACTURING    CO.    v.    CLARK. 
(Filed  October  16,  1908. ) 

1.  Fellow  servants — Negligence— An  inspector  of  saw  logs,  whose  duty  it 
is  to  examine  saw  logs  preparatory  to  their  being  sawed  into  lumber  for  the^ 
purpose  of  ascertaining  the  location  of  and  removing  Iron  spikes  placed 
therein  in  rafting,  is  not  a  fellow  servant  with  an  employe  of  the  owner  ef 
the  logs  engaged  in  the  oi)eration  of  sawing  the  logs  into  lumber  at  the  em- 
ployer's mill  so  as  to  preclude  the  latter  from  recovering  damages  against 
the  common  employer  for  personal  injuries  resulting  from  the  negligence  of 
the  former  in  failing  to  remove  a  spike. 

2.  Pleading  in  alternative— In  an  action  for  damages  for  personal  lnjurle» 
sustained  in  a  sawmill  it  was  not  improper  for  the  plaintiff  to  allege  in  the 
alternative  the  several  causes  which  might  have  resulted  in  the  injoiy, 
alleging  that  one  of  said  causes  was  true,  but  which  one  he  was  unable  to 
state. 

3.  Defective  pleading  cured  by  verdict— Defects  and  imperfections  in  ft 
pleading  are  cured  by  the  verdict  where  the  issue  raised  requires  on  the  trial 
proof  of  the  facts  defectively  or  imperfectly  pleaded,  and  without  which  It  1» 
not  reasonable  to  presume  that  the  jury  would  have  given  a  verdict  for  the 
party. 

4.  Instruetlon— In  instructing  the  jury  the  court  correctly  held  the  em- 
ployer liable  in  the  event  its  Inspector  failed  to  exercise  '*such  can  as  U 
ordinarily  exercised  by  ordinarily  careful  and  prudent  persons,  under  the* 
■ame  or  similar  circumstances." 

Robertson  &  Buckwalter,  J.  W.  Bryan  and  S.  D.  Route  for  appellantu 

i  H.  D.  Gregory  and  B.  F.  Grazianl  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Albert  B.  Clark,  recoyered  a  Judgment  in  the  Kenton  Cir- 
cuit Court  against  the  appellant,  the  Covington  Sawmill  and  Manufactur- 
ing Co.,  for  the  sum  of  16,000,  as  damages  for  the  loss  of  a  leg,  caused  by  the 
breaking  of  a  saw  in  api>ellant*8  mill. 

Appellee  was  in  the  employ  of  appellant,  occupying  the  position  of  *'dog 
setter,"  whose  duties  consisted  in  adjusting  the  **dogs,*'  which  were  iron 
hooks,  or  braces,  fastened  in  the  log  after  it  had  been  put  upon  the  saw- 
oarriage,  for  the  purpose  of  holding  it  firmly  in  position  as  the  carriage  con- 
veyed it  to  the  saw.  There  is  little  or  no  contrariety  in  the  evidence  as  to 
how  the  accident  occurred.  At  the  time  of  the  injury  a  log  had  been  placed 
upon  the  carriage,  '*the  dogs"  had  been  set  by  appellee,  and  while  it  was  in 
process  of  being  run  through  the  mill,  the  band-saw  struck  a  piece  of  iron, 
which  was  concealed  In  the  log,  with  such  force  as  to  break  the  saw,  which, 
being  rapidly  whirled  around  by  the  moving  machinery,  struck  appellee, 
who  was  standing  near  by,  upon  the  leg,  completely  severing  that  member. 

It  seems  that  the  logs,  which  were  being  sawed  by  appellee,  had  been  rafted 
down  the  Big  Sandy  and  Ohio  rivers.  LogR  in  raft  are  held  together  by  mea&s 
of  ropes  and  chains  fastened  to  iron  spikes  or  staples  driven  into  them. 
When  the  raft  is  broken  up  for  the  purpose  of  manufacturing  lumber  it  is 
necessary,  for  the  safety  of  those  engaged  in  sawing,  as  well  as  for  the  pro- 
tection of  the  machinery,  that  a  careful  search  be  made  by  an  inspector,  who 
is  called  an  '4ron  hunter."  in  order  to  locate  and  remove  any  iron  spikes 
left  in  the  logs.  For  this  purpose  "the  iron  hunter"  goes  over  the  logs  with 
a  pick,  in  appearance  and  size  resembling  an  ordinary  ice  pick.  Wherever 
there  is  a  bruise,  or  scar,  or  a  spike  hole  visible,  the  inspector  feels  with  his 
pick  for  iron,  and  if  he  finds  any,  Immediately  cuts  it  out,  before  the  log  is 
turned  over  to  the  saw  crew. 

It  sometimes  happens  that  after  a  spike  has  been  broken  off  in  the  log 
the  hole  closes  over  it,  under  the  influence  of  the  water,  making  its  discov- 
ery difBcult.  Should  the  inspector  fail  to  discover  a  concealed  spike,  and 
the  log  is  put  upon  the  carriage  to  be  sawed,  there  is  always  danger  of 
breakage  to  the  saw,  and  to  the  lives  of  those  in  charge.  At  the  time  of  the 
accident  to  appellee  the  saw  struck  a  piece  of  iron  spike,  which  the  inspector 
had  failed  to  discover,  with  the  result,  as  said  before,  of  the  loss  of  his  leg. 

Upon  the  first  trial  of  this  case  the  court  gave  a  peremptory  instruction 
to  the  jury  to  find  for  the  defendant.  Afterwards,  upon  motion  of  appellee, 
a  new  trial  was  awarded,  and  on  the  second  trial  the  jury  rendered  a  ver- 
dict in  favor  of  appellee,  awarding  him  damages  in  the  sum  of  $6,000,  of 
which  the  appellant  now  complains.  The  peremptory  Instruction  given  by 
the  trial  judge  was  evidently  based  upon  the  theory  that  the  "iron  hunter" 
and  the  "dog  setter"  were  fellow  servants.  Upon  a  reconsideration  of  this 
proposition,  however,  he  seems  to  have  changed  his  opinion,  and  oonee- 
quently  awarded  appellee  a  new  trial.  The  iron  hunter,  or  inspector,  wns 
not  a  fellow  servant  with  appellee  in  the  sense  that  precludes  the  latteis 
recovering  damages  from  their  common  employer  for  the  negligence  of  the 
former. 

Shearman  &  Redfield,  in  their  work  on  the  Law  of  Negligence,  6th  edition, 
wotloo   194,  say:  "The  master  personally  owes  to  his  servants  the  duty  of 
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MtAng  ordinary  care  and  diligence  to  provide  for  their  use  reasonably  safe 
tDttramentalities  of  service.  Among  these  are  a  reasonably  safe  place  in 
fi4iloh  tado  their  work  or  to  stay  while  waiting  orders;  reasonably  safe  ways 
of  entrance  and  departure;  an  adequate  supply  of  sound  and  safe  materials, 
implements  and  accommodations,  with  such  other  appliances  as  may  reason- 
ably be  required  to  insure  their  safety  while  at  their  work,  or  passing  over 
hii  premises  to  or  from  their  work.  These  things  must,  moreover,  be  adapted 
to  th9  work  in  hand.  It  is  not  enough  that  they  should  be  good,  under  or- 
dinary conditions.  They  must  be  suitable  to  the  work  to  which  they  are 
applied  by  the  master,  and  properly  adjusted  to  each  other.  If,  therefore, 
tlw  master  knows,  or  could  have  known   if  he  had  used  ordinary  care  to 

'  aaoertaln  the  facts,  that  the  buildings,  ways,  machinery,  tools  or  materials 
wbioh  he  provides  for  the  use  of  his  servants  are  unsafe,  and  a  servant  with- 
out contributory  fault  suffers  injury  thereby,  the  master  is  liable  therefor, 
although  he  is  not  thus  liable  in  the  absence  of  actual  or  constructive  notice. 
Ttbe  master  is  not  entitled  to  time  to  discover  defects  in  things  which  are 
defective  when  put  in  use.  He  can  not  evade  his  responsibility  in  these  re- 
spects by  simply  giving  general  orders  that  servants  shall  examine  for  them- 
aelves  before  using  the  place,  materials,  etc.,  furnished  by  him."    *    *    * 

**Section  194a.  The  master  is  also  personally  bound,  from  time  to  time, 
to  inspect  and  examine  all  instrumentalities  furnished  by  him,  and  to  use 
ordinary  care,  diligence  and  skill  to  keep  them  in  good  and  safe  condition. 

'^She  duty  of  inspection  is  affirmative  and  must  be  continuously  fulfilled  and 
poflitively  i)erformed.  Such  duty  is  not  discharged  by  giving  directions  for 
Its  performance,  or  by  promulgating  rules  requiring  it  to  be  performed,  or 
•by  employing  competent  and  careful  persons  for  that  purpose.     *    *    * 

*' Section  204.  None  of  the  duties  which  have  been  previously  stated  as  de- 
volving upon  the  master  personally  can  be  by  him  delegated  to  any  agent  so 
aa  to  relieve  him  from  personal  resiransibility.  He  may,  and  often  must, 
delegate  the  performance  of  such  duties  to  subordinates;  but  he  remains  re- 
sponsible to  all  his  servants  for  the  acts  of  these  subordinates,  in  that  par- 
ticular capacity,  to  the  same  extent  as  if  those  acts  were  literally  his  own. 

'  This  has  been  repeatedly  adjudged  as  to  his  duty  in  the  selection  and  dis- 
missal of  servants,  in   providing,  inspecting  and  repairing  materials  and 

-appliances,  in  warning  servants  of  special  dangers,  and  in  framing  rules." 

The  same  doctrine  is  held  in  an  admirably  reasoned  opinion  in  the  caae  of 

Neveu  V.  Sears,  166  Mass..  SOS.     In  that  case  the  plaintiff  was  engaged  in 

building  for  the  defendant  a  wall,,  using  large  blocks  of  granite  furnished 

by  the  latter,  and  which  had  been  quarried  by  the  use  of  dynamite.     On  the 

-occasion  of  the  plaintiff's  injury  a  dynamite  cartridge,  by  oversight,  had 
been  left  burled  in  a  block  of  the  granite,  and  the  plaintiff  in  preparing  it 
for  use  in  the  wall  struck  it  with  a  hammer,  whereby  the  cartridge  was  ex- 
ploded, seriously  injuring  him.    The  court  said:  **We  see  no  error  in  the  in- 

■  structions  given  to  the  jury,  and  they  sufficiently  cover  the  requests  asked 
hy  the  defendant,  so  far  as  those  requests  were  correct  in  principle.  All  the 
things  which  it  was  necessary  for  the  plaintiff  to  establish  were  stated,  and 

-the  rules  which  define  the  defendant's  duty  to  the  plaintiff  were  ooirsotiy 

^Ten.    The  defendant  ma«t  be  ohai^ged  with  knovpled^e  of  those  faots  at  ^ 

4ihe  use  of  dynamite  in  bis  quarry  wbiofa  ^e  either  knew  or  .ooglit  to  J 
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Icnown.  (Gilmaii  V.  Eastern  Railroad  Co.,  18  Allen,  438,  440;  French  ▼. 
ITlning,  102  Mass.,  188,  187;  Commonwealth  v.  Pleroe,  188  Mass.,  166,  179, 
180.)  His  employment  of  competentiqnarrymen,  and  his  furnishing  them 
with  proper  means  of  preventing  any  dangers  consequent  upon  the  use  of 
dynamite,  would  not  justify  him  In  relying  upon  an  actual  want  of  knowl- 
edge that  there  had  been  carelessness  at  the  quarry  as  an  excuse  for  furnish- 
InR  dangerous  stone  for  the  plaintiff's  use,  if,  knowing  all  that  had  happened 
at  the  quarry,  he  would  then  have  had  reason  to  believe  that  unezploded 
•cartridges  might  remain  in  the  blocks  removed  to  the  storage  ground,  and 
In  the  stones  split  from  them." 

In  the  case  of  Louisville  &  Nashville  B.  B.  Co.  v.  Semones,  21  Ey.  Law 
Bep.,  444,  which  was  an  action  for  personal  injury  by  a  servant  against  his 
•employer,  the  following  instruction  given  by  the  court  below  was  approved 
by  this  court:  "The  court  Instructs  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  furnish  the  plaintiff  and  his  oolaboreis,  who  were  then  and  there 
engaged  with  him  in  putting  the  timber  in  the  trestle  at  washout  No.  1, 
with  timber  suitable  to  he  handled  by  its  employes,  and  to  use  reasonable 
care  to  see  that  it  was  free  from  such  defects  as  would  make  the  handling 
of  the  same,  with  ordinary  care,  free  from  danger;  and  if  they  believe  from 
the  evidence  that  the  defendant,  its  agents  and  servants,  then  in  charge  of 
said  work,  knew,  or  by  the  exercise  of  ordinary  care  could  have  known,  that 
the  timber  which  was  piit  in  said  trestle  was  in  such  a  defective  and  danger- 
ous condition  as  to  make  its  handling  by  the  plaintiff  hazardous  and  dan- 
gerous, and  that  the  injury  to  the  plaintiff  was  caused  by  the  failure  of  the 
defendant  to  furnish  timber  reasonably  free  from  such  defects  as  would 
make  the  handling  of  same  reasonaby  safe,  considering  the  circumstances 
under  which  it  was  being  handled,  the  law  is  for  the  plaintiff."    *    *    * 

In  the  case  at  bar  the  employer  knew  that  the  logs  furnished  by  it  to  its 
employes  were  liable  to  have  concealed  in  them  iron  spikes,  the  existence  of 
which  made  their  handling  during  the  process  of  being  sawed  extremely 
hazardous,  and  recognizing  this  danger,  it  employed  an  inspector,  whose 
duty  it  was  to  examine  the  logs  carefully,  so  as  to  discover  and  remove  these 
elements  of  danger.  This  inspector  was  not  a  fellow  servant,  within  the 
technical  rule  of  the  sawyers;  he  was  a  vice- principal,  discharging  for  the 
master  the  high  duty  of  furnishing  to  the  other  servants  safe  material  upon 
which  to  work. 

The  master  could  not  evade  its  responsibility  by  delegating  the  discharge 
of  this  duty  to  a  competent  servant;  it  was  the  duty  of  the  employer  to  use 
ordinary  diligence  to  make  the  logs  reasonably  safe  for  the  use  of  the  saw- 
yers. When  It  delegated  this  duty  to  an  inspector,  it  was  his  duty  to  exer- 
cise reasonable  diligence  to  discover  and  remove  any  iron  spikes  which 
might  be  concealed  in  the  logs.  This  proposition  is  clearly  within  the  pale 
of  the  authorities  we  have  cited  to  sustain  it,  and  we  feel  that  it  is  consist- 
ent with  both  reason  and  justice. 

Appellant  further  claims  that  the  petition  Is  defective,  and  will  not  sup- 
pcwt  the  verdlot.  The  petition,  after  setting  out  in  detail  the  facts  of  appel- 
lee's employment  and  duties,  says  that  "while  in  the  discharge  of  his  duty, 
on  or  abont  tUe  Slat  of  May,  1900,  the  defendant,  with  gross  negligenee, 
l.Mdd  flaw  either  to  run  too  rapidly  In  tmid  log  or  timber,  or  baoaiMe 
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of  some  iron  being  Id  said  log  or  timber,  or  because  of  some  defect  Id  said 
saw,  one  of  these  said  causes  being  true,  but  which  cue  the  plalntiif  is 
UDable  to  state,  said  saw  suddenly  twisted,  bent  and  broke,  and  ran  through 
said  log  in  a  direction  opposite  to  where  it  was  Intended,  striking  the  plain- 
tiff in  the  leg  and  cutting  the  same  off.  The  plaintiff  charges  the  defendant 
with  gross  negligence  in  not  properly  remedying  the  defect  either  in  said 
saw  or  in  the  timber,  or  in  the  manner  in  which  said  sawing  was  done;  that 
all  of  said  defects  were  unknown  to  the  plaintiff,  but  were  known,  or  could 
have  been  known  by  the  use  of  ordinary  care,  by  the  defendant." 

Appellee  had  the  right  to  allege  the  causes  of  his  injury  in  the  altematiyer 
as  he  did.  Upon  the  trial  it  developed  that  the  cause  of  his  injury  was  the 
existence  of  iron  in  the  log  he  was  sawing,  so  that,  for  the  purposes  of  the 
trial,  the  petition  should  be  read  leaving  out  the  other  altematiye  allega- 
tions; when  so  read,  undoubtedly  the  allegations  of  the  cause  of  the  injury 
are  exceedingly  brief,  if  not  scant  and  meagre.  While  the  pleading  is  cer- 
tainly very  inartistically  drawn,  we  think  that  its  defects  were  cured  by  the 
Terdiot.  Newman  in  his  work  on  Pleading  and  Practice,  i>age  787,  thus  de- 
clares the  rule  on  this  subject:  "This  verdict  will  not  only  aid  a  defective 
allegation,  but  it  extends  sometimes  even  to  cure  an  omission  altogether,  to 
make  a  necessary  allegation.  Where  there  are  defects  or  imperfections  in 
the  pleading,  yet  the  issue  raised  is  such  as  necessarily  requires  on  the  trial 
the  proof  of  the  facts  defectively  or  imperfectly  stated,  or  even  omitted,  and 
without  which  it  is  not  reasonable  to  presume  that  the  jury  would  have 
given  a  verdict  for  the  party,  such  deficiency  is  cured  by  the  verdict." 

The  evidence  in  this  case,  under  principles  which  we  deem  sound,  was 
sufficient  to  warrant  the  submission  of  the  question  of  negligence  to  the 
jury,  whether  or  not  the  inspector  could,  by  the  exercise  of  ordinary  dili- 
gence, have  discovered  the  iron,  which  caused  the  injury,  was  eminently 
within  the  province  of  the  jury  to  determine:  and  as  they  determined  It  ad- 
Tersely  to  appellant,  it  only  remains  to  ascertain  whether  or  not  the  law  was 
properly  given  by  the  court. 

Instruction  No.  1,  which  is  the  only  one  complained  of,  is  as  follows:  ''If 
the  jury  believe  from  all  the  evidence  that  the  log  upon  the  carriage  at  the 
time  of  the  injury  to  plaintiff,  and  mentioned  in  the  proof,  was.  imme- 
diately before  it  was  placed  upon  said  carriage,  insi)ected  or  examined  by  an 
employe  of  defendant  company,  known  as  an  Inspector  or  'iron  hunter,*  and 
If  the  jury  believe  that  In  making  paid  inspection  or  examination  the  in- 
spector or  'iron  hunter'  failed  to  exercise  such  care  as  is  ordinarily  exercised 
by  ordinarily  careful  and  prudent  persons,  under  the  same  or  similar  cir- 
cumstances, and  in  the  same  or  similar  business,  and  that  the  Injury  to 
plaintiff  resulted  solely  from  said  failure  of  said  inspector  or  *iron  hunter,* 
attd  that  the  plaintiff,  at  the  time  and  place  of  the  said  injury,  and  in  the 
discharge  of  his  duties,  exercised  such  care  as  is  ordinarily  exercised  by  or- 
dinarily careful  and  prudent  persons  under  the  same  or  similar  circum- 
stances, and  in  the  same  or  similar  business,  then  the  juiy  should  find  a 
verdict  for  the  plaintiff ;  otherwise,  the  jury  should  find  a  verdict  for  tb» 
defendant." 

This  is  in  harmony  with  the  authorities  we  have  cited,  and  seems  to  us  to> 
fully  state  the  law  governing  this  case.    It  does  not  make  the  employer  in- 


ROABK  V.  BAOH,  M.  69& 

sore  the  safety  of  the  employe,  but  only  holds  it  to  the  exeroise  of  ordinaiy^ 
dlligenoe  Id  supplying  reasonably  safe  material  for  the  use  of  the  latter,, 
whioh,  as  said  before,  is  consonant  with  both  reason  and  justice. 
The  judgment  is  a£9rmed. 


ROARK  V.  BACH,  &c. 

(Filed  October  16,  1908— Not  to  be  reported.) 

Z  Homestead— Right  of  conveyance  by  owner— An  illegitimate  son  of  a  deoe*^ 
dent  who  has  been  allotted  by  the  widow  and  heirs  of  the  decedent  a  parcel 
of  land  out  of  the  estate  which  he  claims  and  occupies  as  a  homestead  with 
his  family  is  entitled  to  hold  it  against  the  claims  of  a  creditor  whose  debt, 
bad  been  incurred  prior  to  the  allotment  of  homestead ;  he  furthermore  has. 
the  right  to  exchange  it,  or  a  part  of  it,  for  other  property  and  to  have  the- 
deed  to  the  latter  made  to  his  wife,  who  may  hold  it  as  against  his  oreditor^B. 
claim. 

B.  P.  Wootton  and  Jesse  Morgan  for  appellant. 

John  E.  Patrick  and  Kelly  Kash  for  appellees. 

Appeal  from  Perry  Circuit  Court, 

Opinion  of  the  court  by  Judge  Paynter. 

L.  C.  Roark,  husband  of  appellant,  Lydia  Roark,  was  an  illegitimate  son- 
of  J.  B.  Roark,  and  upon  the  death  of  the  latter,  and  In  an  action  to  settle- 
the  estate  or  partition  the  land,  he  claimed  that  he  had  been,  by  proiwr- 
orders  of  court,  adopted  as  an  heir  at  law  of  his  putative  father.  This  wa& 
denied,  and  the  evidence  tends  to  show  that  the  claim  had  no  foundation  in 
fact.  However,  the  widow  and  children  agreed  to  and  did  allot  him  out  of 
the  home  farm  a  luircel  of  land  of  less  value  than  $1,000,  upon  which  he 
lived  with  his  family,  and  claimed  as  his  homestead.  Before  he  acquired 
the  land  he  became  indebted  to  one  Williams,  whose  personal  representative 
reduced  the  claim  to  judgment,  and  to  pay  which  the  lot  in  Hazard,  Perry 
county,  was  sold  under  execution,  and  by  virtue  of  which  sale  apx)ellees  daina 
it.  It  was  sold  as  the  property  of  L.  C.  Roark.  While  he  was  living  on  his. 
homestead  with  his  family  he  sold  or  traded  part  of  it  to  one  Hurst,  and  aa 
part  consideration  received  the  lot  in  controversy.  In  the  exchange  of  deeda 
the  lot  was  conveyed  to  his  wife,  the  appellant,  but  she  did  not  have  her 
deed  recorded  before  the  sale  under  the  execution. 

The  question  before  us  Is,  did  the  wife  acquire  title  to  the  lotP  Under  the 
statutes  regulating  homestead  rights  the  homestead  of  L.  C.  Roark  would 
have  been  subject  to  the  payment  of  the  debt  if  he  had  purchased  it  after- 
the  debt  was  created.  This  court,  by  numerous  decisions,  has  so  interpretecl 
the  statute.  The  evident  intention  of  the  general  assembly  was  to  prevent, 
the  debtor  from  converting  money  or  property  which  could  have  been  sub- 
jected to  the  payment  of  a  debt  into  a  homestead  exempt  therefrom.  It  htuk 
been  held  that  when  a  debtor  has  acquired  by  descent  or  devise  property^ 
after  the  creation  of  a  debt,  he  is  entitled  to  a  homestead  in  it  as  against  the- 
debt.  (Meader  v.  Header,  88  Ky.,  817;  Jewell  v.  Clark,  78  Ky.,  889;  Pen* 
dergrast  v.  Heekin,  94  Ky. ,  884. )  To  so  hold  is  not  violative  of  the  letter  or^ 
spirit  of  the  statute.    In  such  case  the  creditor  has  not  been  prejudioed». 
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because  the  debtor  has  not  oonverted  any  debt  paying  part  of  his  estate  Into 
exempt  property.  In  this  case  the  debtor  did  not  purchase  the  land.  It  was 
^lyen  to  him  by  the  widow  and  children  of  the  deceased  in  consideration 
that  he  was  the  latter's  Illegitimate  son.  It  was  not  purchased  in  the  mean- 
ing of  the  homestead  law ;  no  part  of  the  debtor's  estate  was  converted  into 
It;  the  creditor  was  not  prejudiced  because  it  was  given  to  him.  It  would 
be  an  exceedingly  narrow  view  to  hold  that  the  debtor  acquired  the  land  by 
purchase  in  contemplation  of  the  statute.  Homestead  laws  should  be  lib- 
erally construed,  so  as  to  carry  out  the  purpose  of  their  enactment.  We  oon- 
tslude  that  the  debtor  was  entitled  to  the  land  as  a  homestead  when  he  sold 
t)r  traded  part  of  it  to  Hurst.  This  being  true,  did  he  have  the  right  to  give 
It  or  its  proceeds  to  his  wife?  We  are  of  the  opinion  that  he  had  that  right. 
TThe  creditor  could  not  seize  and  sell  it  to  pay  his  debt.  He  could  not  re- 
Btrain  or  interfere  with  the  alienation  or  sale  of  it.  He  had  the  right  to  sell 
It  with  or  without  considerations,  regardless  of  the  claim  of  creditors.  (Tong, 
1&0.  V.  Eifert,  &c. ,  80  Ky. ,  153. )  This  court  has  held  that  the'  owner  of  a 
homestead  can  dispose  of  it  by  will.  It  necessarily  follows  that  the  husband 
bad  the  right  to  give  the  homestead  to  his  wife.  If  he  could  give  her  that, 
then  he  could  likewise  allow  her  to  receive  the  proceeds.  Such  act  was  not 
prejudicial  to  the  rights  of  his  creditors. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


MESSER  V.  COMMONWEALTH. 

(Filed  October  16,  ioaS— Not  to  be  reported.) 

Homicide— Accidental  killing— Where  the  only  testimony  presented  by  the 
Commonwealth  to  prove  the  guilt  of  one  charged  with  murder  was  the  state- 
ments made  by  the  accused  some  time  before  the  killing,  and  after  he  had 
been  ordered  away  from  her  house  by  the  deceased,  that  it  was  not  all  over 
yet,  and  his  own  admission  on  the  witness  stand  that  he  had  shot  her  acci- 
dentally, together  with  certain  testimony  showing  that  he  had  purchased  a 
pistol  and  some  cartridges  shortly  before  the  killing,  while  the  defendant 
blmself  admitted  the  killing,  but  stated  that  it  was  accidental,  and  it  was 
shown  by  his  witnesses  that  he  and  deceased  were  on  friendly  tenns  the 
evening  before  the  killing,  the  court  erred  in  failing  to  instruct  the  juiy 
%ipon  the  subject  of  involuntary  manslaughter. 

F.  D.  Sampson  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

TThls  Is  a  remarkable  case  in  some  of  Its  aspects.  Mrs.  Elizabeth  Games 
>^as  a  divorced  woman  living  with  her  children  in  Knox  county,  Kentucky. 
Hie  defendant  sustained  unlawful  relations  with  her,  and  was  a  freqaens 
Yiflitor  at  her  house.  A  neighbor  living  near  her  heard  some  screaming  at 
mm  early  hour  in  the  morning,  and  when  he  arrived  at  the  houae  found  bar 
lying  speechless  on  the  porch  floor.  The  accused  was  indioled,  obarged  with 
4he  offense  of  having  murdered  her.    The  Common  wealth  introduced  tefti- 
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iDony  to  establlfih  his  guilt,  which  was  to  the  effect  that  about  two  weeks, 
before  her  death  she  and  the  defendant  «had  some  trouble  at  her  house,  when 
she  ordered  him  away.  One  witness  ^titled  that  afterwards  he  had  a  oon^ 
▼ersation  with  the  defendant,  in  which  he  said  **he  was  going  back  to  have> 
it  over  again. "  Another  witness  testified  that  the  deceased  was  drinking  at 
the  time  of  the  difficulty  with  the  defendant,  and  had  a  Colt's  revolver. 
Another  witness  testified  that  some  days  before  she  was  killed  the  defendant 
spoke  of  the  fact  that  she  had  not  treated  him  right,  and  said  that  **it  is  not 
all  over  with  yet."  The  same  witness  testified  that  on  the  night  of  the  day 
on  which  she  ordered  him  away  defendant  stayed  with  her.  Mr.  Hopper,  a 
merchant,  testified  that  the  defendant  bought  some  cartridges  from  him  the 
evening  before  the  killing  took  ]»lace:  that  the  next  morning  the  defendant 
told  him  that  the  pistol  went  off  accidentally  and  killed  Mrs.  Carnes.  John 
Dozier  testified  that  he  sold  him  a  Smith  &  Wesson  revolver  some  days  before 
the  killing  took  place. 

This  is  substantially  the  testimony  offered  by  the  Commonwealth.  No 
testimony  was  offered  to  show  that  defendant  was  even  at  the  house  of  the 
deceased  at  the  time  she  was  killed,  or  that  he  fired  the  shot,  except  his  ad^ 
mission  that  he  had  shot  her  accident-ally.  The  case  of  the  Commonwealth 
was  the  very  weakest  kind  of  a  one  to  be  permitted  to  go  to  the  Jury  at  all. 

The  defendant  waa  introduced  as  a  witness  in  his  own  behalf,  and  testified 
to  a  state  of  facts  which,  if  true,  show  that  he  killed  the  deceased  acci- 
dentally and  unintentionally.  He  testified  that  they  were  perfectly  friendly; 
that  he  stayed  with  her  the  night  preceding  her  death;  that  they  took  their 
breakfast  together  while  she  was  sitting  on  his  lap;  that  after  breakfast  the^ 
went  out  on  the  porch;  that  she  asked  him  to  unload  her  revolver,  which  he 
did;  that  she  unloaded  his  pistol  and  handed  him  what  he  supposed  to  be  all 
the  cartridges  which  it  contained ;  and  that  he  supposed  the  pistol  was  empty » 
and  in  handling  it  was  discharged,  infiicting  the  fatal  injui7;  that  after  it 
was  inflicted  he  went  for  a  doctor;  and  then  went  to  the  county  seat  and 
surrendered  himself  to  the  officers  of  the  law  and  told  them  that  he  had  acci- 
dentally killed  her.  A  witness  who  was  a  merchant  testified  that  the  evening^ 
before  the  homicide  the  deceased  and  the  defendant  were  in  his  store,  and 
that  the  defendant  was  buying  such  things  as  she  seemed  to  want,  and  kindly 
asked  her  if  there  was  anything  else  she  wanted.  He^admitted  in  his  testi* 
jnony  that  he  married  the  stepdaughter  of  the  deceased  to  keep  her  from 
being  a  witness  against  him.  Either  of  two  motives  might  be  ascribed  for^ 
this  act;  one  that  she  knew  and  would  testify  to  incriminating  facts,  and 
the  other  that  she  did  not  know  such  facts,  but  might  be  induced  to  testify^ 
thereto. 

If  his  statements  be  true,  the  pistol  was  not  carelessly  and  recklessljr* 
handled,  etc.  The  Jury  found  the  defendant  guilty  of  manslaughter  under- 
the  instruction  submitting  the  question  as  to  whether  Mrs.  Carnes  waa 
killed  by  the  careless  and  reckless,  etc. ,  use  of  the  pistol.  The  court  did 
not,  as  it  should  have  done,  give  an  instruction  on  the  subject  of  involun- 
tary manslaughter.  (Wood  v.  Commonwealth,  9  Ky.  Law  Rep.,  872;  Bmbip^ 
T.  Commonwealth,  11  Ky.  Law  Rep.,  515;  Smith  v.  Commonwealth,  98  Ky.,. 
818.) 

The  judgment  is  reveroed  for  proceedings  consistent  with  this  opinion. 
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PLANTERS  BANK  AND  TRUST  CO.  v.  MAJOR. 

(Filed  October  16,  1908— Not  to  be  reported.) 

Husband  and  wife— Wife  as  surety  for  husband— It  appearing  from  the  evi- 
dence that  at  the  time  the  husband  and  wife  executed  a  note  to  the  bank  the 
husband's  account  with  the  bank  was  considerably  overdrawn  and  that  he 
5>wed  the  bank  an  overdue  note,  and  that  the  proceeds  of  the  note  were  placed 
^  his  credit  in  bank  and  checked  out  by  him  in  payment  of  his  overdue  note 
and  for  other  purposes,  the  finding  of  fact  by  the  court  that  the  note  was 
'signed  by  the  wife  as  surety  for  the  husband,  notwithstanding  her  name  ap- 
|>eared  first  on  it,  will  not  be  disturbed. 

Downer  &  Russell  for  appellant. 

J.  W.  Hopkins  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  brought  this  suit  against  Kittie  H.  Major  and  Matt  S.  Major, 
lier  husband,  to  recover  on  two  not4>s,  the  first  dated  April  1,  1889,  and  due 
Your  months  after  date,  on  which  credits  were  endorsed  aggregating  more 
than  $1,000,  the  other  dated  June  26,  1899,  for  $1,600,  due  in  sixty  days  and 
"Credited  with  something  over  $1,800.  The  wife's  name  was  signed  to  both 
the  notes.  Judgment  was  entered  by  default  against  the  husband,  but  the 
wife  pleaded  that  she  was  the  surety  of  her  husband  on  the  notes,  and  relied 
t>n  her  coverture  in  bar  of  a  recovery  thereon  under  section  2127,  Kentucky 
statutes.  The  case  was  tried  before  the  court  on  the  law  and  facts,  and  he 
^ave  judgment  in  favor  of  the  defendant. 

The  rule  is  that  where  a  common  law  action  is  tried  on  the  law  and  facts 
before  the  judge,  his  findings  will  be  treated  as  the  verdict  of  a  properly  in- 
structed jury.  It  has  also  been  held  that  although  the  wife's  name  may 
appear  first  on  the  note,  the  court  will  look  to  the  substance,  and  if  in  fact 
the  contract  of  the  wife  is  an  attempted  assumption  by  her  of  the  debt  of 
another  she  will  not  be  held  liable  unless  she  binds  herself  in  the  statutory 
tnode.  (Crumbaugh  v.  Postell,  20  ;Ky.  Law  Rep.,  1866;  28  Ky.  Law  Rep.* 
S193,  and  cases  cited. )  The  case  before  us  can  not  be  distinguished  from 
those  above  referred  to.  When  the  $1,500  note  was  negotiated  to  the  bank 
the  husband's  account  was  overdrawn  with  the  bank  above  $800,  and  he  had 
an  overdue  note  there  which,  as  we  think,  was  only  his  debt  amounting  to 
nearly  $1,000.  The  entire  proceeds  of  the  note  was  used  to  pay  off  the  old 
note  or  placed  to  his  credit  in  the  bank  and  checked  out  by  him.  The  wife 
was  not  at  the  bank  and  had  nothing  to  do  with  the  transaction,  it  being  all 
.^one  by  the  husband.  When  the  other  note  was  made  the  husband's  account 
with  the  bank  was  overdrawn  more  than  $500.  The  entire  inroceeds  of  the 
note  was  placed  to  his  credit  and  speedily  thereafter  checked  out  by  him,  the 
vrife  being  at  home,  ten  miles  in  the  country,  and  having  nothing  to  do 
with  the  transaction  except  to  sign  her  name  to  the  note.  She  paid  $1,800 
•on  the  debt,  and  under  the  evidence  we  think  the  court  properly  dismissed 
^be  petition  as  against  her.  It  is  perfectly  evident  that  her  name  was  placed 
Urst  on  the  notes  simply  to  evade^the  operation  of  the  statute  which  made 
the  notes  void  as  to  her  if  she  signed  as  surety.    If  such  evasions  of  the  stat" 
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nto  were  tolerated  its  purpose  of  protecting  married  women  from  this  olaaa 
of  contraots  wonld  be  entirely  defeated. 

There  was  no  snbstantlal  error  in  the  admission  of  evidenoe  or  in  refusing 
to  grant  a  new  trial.  If  the  evidence  offered  to  be  given  by  the.  bank  oflSoers 
when  reintroduced  had  been  admitted  and  also  the  newly-discovered  evidenoe 
referred  to  in  the  motion  for  a  new  trial,  this  could  not  have  affected  the 
result,  for  the  facts  of  the  case,  as  shown  by  the  pass  book  and  notes  given  in 
evidence  leave  no  doubt  that  the  judgment  is  correct. 

Judgment  affirmed. 


LIMESTONE  MINING  AND  MANUFACTURING  CO.  v,  LEHMAN,  &c. 

(Filed  October  20,  1903— Not  to  be  reported. ) 

Agency— Authority  of  agent— The  matter  in  controversy  being  whether 
appellant,  who  had  purchased  certain  timber  from  the  owner  thereof,  was 
entitled  to  it  as  against  the  claim  of  appellee,  who  had  previously  purchased 
it  from  one  who  represented  himself  to  be  the  agent  of  the  owner,  a  telegram 
received  from  the  owner  by  the  agent  authorizing  him  to  sell  the  timber  at 
■a  stated  price,  taken  in  connection  with  the  testimony  of  the  agent,  is  suffi- 
cient to  establish  the  agency  and  the  finding  that  the  timber  belonged  to 
appellee. 

Theobald  &  Theobald  and  Proctor  K.  Malin  for  appellant. 

E.  B.  Wilhoit  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  involves  a  controversy  between  the  parties  litigant  as  to  the  title 
of'  the  standing  timber  on  a  boundary  of  land  in  Carter  county,  Kentucky, 
belonging  to  J.  McLean  Staughton.  Staughton  sold  the  timber  to  appellant 
for  $875;  prior  thereto  his  agent,  R.  H.  Paynter,  undertook  to  sell  it  to  ap- 
pellee, Carl  Lehman,  -for  $300.  The  merit  of  the  controversy  turns  upon  the 
question  of  the  agency  of  Paynter  to  make  the  sale.  If  he  hnd  sufficient  au- 
thority, the  right  of  the  case  is  with  appellee;  if  not,  it  is  with  appellant. 

For  appellant,  the  vendor,  Staughton,  deposed  that  Paynter  had  no  au- 
thority to  make  the  sale,  and  that  he  had  repudiated  the  contract  so  made; 
that  he  had  sold  the  timber  to  appellant,  and  the  title  thereto  rightly  vested 
in  it.  On  the  contrary,  the  agent,  Paynter,  testified  that  he  was  fully  au- 
thorized by  his  principal  to  make  the  sale,  and  that  under  and  by  virtue  of 
this  authority  he  had  made  it;  and  in  corroboration  of  his  testimony  on  this 
point  he  exhibited  a  telegram  from  Staughton,  admitted  to  be  genuine, 

which  is  as  follows : 

"9-14-1899,  Cincinnati,  O. 
**R.  H.  Paynter,  Olive  Hill,  Ky.  : 

"You  may  sell  timber  for  |260. 

*'J.  McL.  STAUGHTON." 

The  testimony  of  Staughton  and  Paynter  constitutes  the  evidence  on  the 

question  of  authority  in  Paynter  to  make  a  sale  of  the  timber.    Upon  trial 

of  the  case  the  circuit  judge  rendered  a  judgment  in  favor  of  appellee,  from 

which  this  appeal  has  been  pmyed.    The  question  submitted  was  one  wholly 

of  fact.    We  think  the  telegram  corroborates  Paynter,  and  to  that  extent 
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the  evidence  preponderates  in  faror  of  appellee.  However,  if  we  were  lew 
sure  of  this,  we  would  not  feel  at  liberty  to  disturb  the  oonclnsion  of  th» 
ohanoellor  on  the  facts,  where  the  evidence  is  so  nearly  equiponderant  Ap- 
pellant further  claims  that  the  sale  of  the  agent  was  void,  because  he  had, 
in  collusion  with  appellee,  received  from  the  latter  a  secret  commission. 
The  existence  of  this  fraud  is  denied  and  the  evldenee  In  regard  to  it  is  ii» 
the  same  condition  with  that  on  the  Issue  of  authority. 
Perceiving  no  error  in  the  reoord  the  judgment  is  affirmed. 


HAWKINS  V.  NICHOLAS  COUNTY. 
(Filed  October  80,  1908— Not  to  be  reported.) 

1.  Mandate  of  Court  of  Appeals— Obedience  to— Where  this  court  reversed 
the  judgment  of  a  trial  court  quieting  the  title  of  one  who  claimed  certain 
lands  used  by  a  county  for  turnpike  purposes  as  against  the  county,  on  the 
ground  that  the  county  had  shown  possessory  title  and  that  the  petition 
should  have  been  dismissed,  the  lower  court  upon  the  return  of  the  case 
properly  dismissed  the  petition  upon  the  failure  of  the  plaintiff  to  amend 
bis  pleadings  or  to  take  additional  testimony. 

9l  Judgment  in  bar— There  being  no  allegation  or  proof  in  the  case,  a» 
prepared,  of  the  alDandonment  of  the  land  in  dispute  by  the  county  or  the 
company  from  which  it  acquired  the  turnpike,  the  dismissal  of  the  plain- 
tiff's petition  does  not  preclude  an  action  to  recover  the  property  based  upon 
its  reversion  to  him  because  of  an  abandonment  or  diversion  to  improper 
purposes  of  the  land  hereafter. 

Winfleld  Buckler  for  appellant. 

John  I.  Williamson  and  John  F.  Morgan  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellant,  M.  C.  Hawkins,  in  the  Nich- 
olas Circuit  Court,  for  the  purpose  of  recovering  from  the  appellee  twelve 
hundred  square  feet  of  land  on  the  margin  of  the  Maysville  and  Lexington 
turnpike  road  in  Nicholas  county,  Kentucky.  There  is  a  small  building  on 
the  land,  which  was  formerly  used  as  a  toll  house  by  the  turnpike  company. 
The  property  was  acquired  by  appellee  from  the  turnpike  company,  under 
the  provisions  of  the  Kentucky  Statutes,  which  authorize  counties  to  estab- 
lish free  turnpikes.    This  is  the  second  appeal  of  this  case. 

Upon  the  first  trial  appellant  obtained  a  decree  quieting  his  title  to  the 
land  as  against  appellee,  from  which  the  latter  (then  appellant)  appealed  u> 
this  court,  which  reversed  the  judgment  in  an  opinion  to  be  found  In 
22  Ky.  Law  Bep.,  1337.  This  opinion  sets  forth,  fully,  all  of  the  fkota 
of  the  case,  which  makes  their  reiteration  here  unnecessary.  Upon  re- 
turn of  the  case  to  the  lower  court,  without  any  further  steps  being  taken, 
either  to  amend  the  pleadings  or  to  take  additional  testimony,  the  petition 
of  appellant  (plaintiff)  was  dismissed,  whereupon  he  prayed  thia  appeel. 

The  trial  judge  was  entirely  right  in  dismissingithe  petition.  Under  the 
opinion  of  the  court  there  wae  nothing  else  to  be  done.  Appellant  bad  not 
altered  the  status  of  the  reoord  in  any  way  whatever,  and  theze  was  i 
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axiethod  by  which  to  carry  the  opinion  to  a  legal  sequence  except  the  jud|;- 
ment  rendered.'  The  conclusion  reached  by  this  court,  in  reversing  the 
case,  was  that  the  circuit  judge  should  have  dismissed  the  petition  upon  the 
original  trials  because  the  turnpike  company  had  acquired  a  possessory  title,^ 
either  of  the  fee  or  an  easement  in  the  fee;  and  that  it  was  unnecessary,, 
for  the  purpose  of  the  case,  as  then  prepared,  to  decide  which,  no  abandon- 
ment of  the  land,  either  by  the  turnpike  company,  or  its  successor,  the  ap- 
pellee, being  alleged  or  proved.  This  conclusion  does  not  preclude  appellant 
from  an  action  to  recover  the  property,  based  upon  its  reversion  to  him. 
because  of  abandonment  hereafter  of  the  land  by  the  county,  or  its  diversion 
to  purposes  inconsistent  with  those  for  which  it  was  acquired,  provided,  of 
course,  the  title  is  one  to  which  the  doctrine  of  reverter  is  applicable. 
For  the  reasons  above  indicated  the  judgment  is  affirmed. 


CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v. 
BAUGHMAN. 

(Filed  October  20,  1903— Not  to  be  reported. ) 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

J.  W.  Alcorn  and  John  Qalvin  for  appellant. 

H.  Helm  for  appellee. 

The  questions  involved  in  this  case  are  the  same  as  those  decided  in  the 
opinion  handed  down  in  case  No.  1,  and  it  is  unnecessary  that  they  should 
be  again  recited. 

For  the  reasons  indicated  in  that  opinion  the  judgment  in  this  case  la 
affirmed. 


CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v. 
BAUGHMAN. 

(Filed  October  20,  1903.) 

1.  Obstruction  of  public  road --Jurisdiction  of  courts— The  provisions  of 
section  4335  of.  the  Kentucky  Statutes,  imposing  a  fine  not  exceeding  960  for 
the  offense  of  obstructing  public  roads,  "to  be  recovered  in  like  manner  as 
fines  against  contractors,"  do  not  confer  exclusive  jurisdiction  upon  the 
quarterly  court  for  the  punishment  of  the  offense,  although  that  court  has 
exclusive  jurisdiction  of  prosecutions  against  contractors  appointed  by  the 
county  judge;  the  provision  has  reference  to  the  method  of  procedure,  and 
any  magistrate  having  jurisdiction  over  the  district  within  which  the  offense 
was  committed  has  jurisdiction  of  the  offense  under  the  provisions  of  seo- 
tions  1008  and  1141  of  the  Kentucky  Statutes.  These  sections  are  not  re- 
pealed by  section  4335. 

8.  Same— Where  an  Incorporated  town  had  for  seventeen  years  failed  to 
exercise  the  governmental  functions  granted  by  its  charter  a  justice  of  the 
peace  whose  district  includes  the  town  site  has  jurisdiction  to  try  m' 
meanors  committed  within  its  limits. 


vol.  25—^5 
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J.  W.  Alcorn  and  John  Galvin  for  appellant. 

H.  Helm  and  P.  M.  McRoberts  for  appellee. 

'^Appeal  from  Lincoln  G  iron  it  Court. 

l)pinlon  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Ry.  Co.,  sued 
the  appellee,  M.  S.  Baughman,  to  recover  the  possession  of  a  car  which  it 
claimed  to  be  the  owner  of,  and  entitled  to  the  possession.  The  appellee  for 
answer  admitted  that  he  had  the  car  in  his  possession,  as  sheriff  of  Lincoln 

'  *o«uuty,  by  virtue  of  the  levy  thereon  of  eight  executions  issued  by  J.  A. 
Singleton,  a  justice  of  the  peace  of  Lincoln  county,  in  favor  of  the  Common- 
wealth of  Kentucky  and  against  appellant  for  $50  each.  For  reply  the  appel- 
lant plead  that  the  executions  under  which  the  appellee  took  and  held  poaaes- 

•    slon  of  the  car  were  void  because  a  justice  of  the  peace  had  no  jurisdiction  of 

^  4;h«viffense  socharged ;  and  that  the  judgments  rendered  by  him  were  void ;  and 
chat  t)i«  executions  being  issued  on  void  judgments,  afforded  appellee  no  jus- 
tification as  sheriff  for  his  act  in  seizing  the  car  sued  for;  and  that  the  acts 
for  which  the  warrants  were  issued,  and  upon  which  the  judgments  were 
Tendered,  were  committed  in  the  corporate  limits  of  Tunnel  City,  a  town 
'Incorporated  by  a  special  act  of  the  general  assembly,  approved  March  20, 
1878;  and  that  for  this  additional  reason  the  justice  of  the  peace,  who  tried 
the  case,  had  no  jurisdiction  of  the  offi»nse.  The  appellee  rejoined,  admit- 
ting the  passage  of  the  act  of  March  20,  1878,  incorporating  Tunnel  City, 
and  that  the  offense  charged  in  the  warrants,  and  upon  which  the  judg- 
-niMita  were  rendered,  were  committed  within  the  territorial  limits  desig- 
Tititod  by  the  act,  and  plead  that  for  a  period  of  more  than  seventeen  years 
'•^none  of  the  rights  and  powers  granted  by  the  act  had  been  exercised,  and 
"Were  forfeited  by  nonuser.  They  further*  plead  that  the  obstructed  road  was 
^established,  worked  and  maintained  within  the  so-called  city  as  one  of  the 
public  roads  of  the  county  under  an  overseer  appointed  by  the  county  court. 
The  circuit  judge  dismissed  appellant's  petition,  and  it  has  appealed. 

The  main  ground  relied  on  for  reversal  is  that  section  4835  of  the  Kentucky 
Statutes,  which  is  a  section  of  the  act  of  March  10,  1894,  rei)eals  by  implica- 
tion so  much  of  section  1098  and  1141  of  the  Kentucky  Statutes  as  confers 
jurisdiction  upon  justices  of  the  peace  to  try  the  offense  of  willfully  obstruct- 
ing a  public  road.  Section  4835  reads  as  follows:  *' Any  person  who  shall 
willfully  obstruct,  injure  or  destroy  any  of  said  public  roads  ♦  *  *  shall  be 
fined  for  each  offense  not  less  than  five  nor  more  than  150,  to  be  recovered  in 
like  manner  as  fines  against  contractors,  and  shall  also  be  liable  in  a  civil 
sfiction  for  double  damages  to  the  county  or  person  aggrieved  or  injured,  to 
•be  recovered  in  any  court  in  the  county  having  jurisdiction  of  the  amount 
claimed.  It  shall  be  the  duty  of  the  supervisor  or  overseer  and  his  assist- 
ants, and  of  all  constables,  town  marshals  and  sheriffs,  to  report  promptly 
*o  the  county  judge  or  some  justice  of  the  peace  all  violations  of  this  act." 

The  words  "to  be  recovered  in  like  manner  as  fines  against  contractors" 
are  relied  on  as  conferring  exclusive  jurisdiction  for  the  punishment  of  the 

'•offense  upon  the  quarterly  court,  for  the  reason  that  section  4816  confers 
xipon  the  quarterly  court  exclusive  jurisdiction  of  all  breaches  of  contractors' 
l>onds,  and  as  section  4385  provides  that  the  offense  of  obstructing  a  public 
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voad  is  to  be  reoovered  In  like  manner  as  fines  against  the  oontraotors,  it  is 
argued  tbat  the  quarterly  oourt  alone  has  jurisdiction  of  prosecutions  for  the 
i^eooyery  of  such  fines.  Neither  section  4816  nor  section  4886  contain  any  ez« 
press  repeal  of  the  jurisdiction  theretofore  enjoyed  by  justices  of  the  peace  to 
try  misdemeanors  of  this  character,  and  courts  are  always  slow  to  favor  re« 
peals  by  implication. 

It  is  provided  in  section  4816  that  "upon  the  filing  of  the  report  of  the  su- 
pervisor or  overseer  that  any  contractor  has  failed  ito  comply  with  his  con- 
tract, or  upon  Information  or  oath  of  any  person  or  on  his  own  knowledge 
that  any  road  or  bridge  embraced  in  said  contract  is  out  of  repair,  the  judge 
of  the  quarterly  oourt  of  said  county  shall  forthwith  issue  from  and  make 
returnable  to  his  court  a  warrant  in  the  name  of  the  Commonwealth  against 
the  delinquent  contractor,  and  when  executed,  proceed  forthwith  to  try  the 
«ame  as  other  Commonwealth  warrants  are  tried." 

In  our  opinion  the  words  '*to  be  recovered  in  like  manner  as  offenses 
against  contractors"  simply  refer  to  the  method  of  procedure;  that  it  must 
be  by  warrant  in  the  name  of  the  Commonwealth,  and  by  trial  by  jury.  If 
the  general  assembly  had  Intended  to  confer  exclusive  jurisdiction  upon  the 
quarterly  court  to  try  the  offense  of  willfully  obstructing  a  public  road, 
there  is  no  reason  why  they  should  not  have  done  so  in  express  words.  Nor 
Is  the  necessity  of  such  jurisdiction  apparent  as  in  the  case  of  a  violation 
of  the  provisions  of  the  contractor's  bond,  or  failure  of  duty  by  an  overseer 
or  supervisor.  The  law  confers  upon  the  county  judge  the  duty  of  appoint- 
ing these  officers  and  taking  these  bonds,  and  it  is  apparent  why  public  con- 
venience would  best  be  promoted  by  conferring  upon  the  quarterly  court 
orignal  jurisdiction  for  a  breach  of  any  of  the  duties  imposed  by  the  statute, 
but  no  such  reasons  apply  to  the  offense  of  obstructing  a  public  road.  On 
the  contrary,  public  convenience  requires  that  offenders  of  this  sort  should 
be  speedily  brought  to  tiial. 

We  are  of  the  opinion  that  it  is  conclusively  shown  that  Tunnel  City  had 
for  more  than  seventeen  years  failed  to  exercise  any  of  the  governmental 
functions  granted  to  it  by  the  act  of  1878,  and  that  the  magistrate  in  whose 
district  the  offense  was  committed  had  jurisdiction  to  try  the  offender. 

Judgment  afSrmed. 


DEUSCH,  &c.  V.  QUESTA,  &c. 

.    (Filed  October  20,  lt08,) 

Husband  and  wife— Validity  of  judgment  against  married  woman— A 
Judgment  rendered  against  a  married  woman  subsequent  to  the  passage  of 
the  act  of  March  16,  1694,  empowering  her  to  sue  and  be  sued  as  a  single 
woman,  In  an  action  to  which  her  husband  was  not  a  party,  is  not  void 
either  as  to  such  jxart  of  it  as  adjudged  her  personally  liable  for  the  debt 
flaed  on,  or  as  to  that  part  which  directs  the  sale  of  her  real  estate  to  satisfy 
a  mortgage  which  she  had  executed  thereon  prior  to  the  passage  of  the  ac^ 
of  1804  without  her  husband  uniting  in  the  deed,  so  far  as  it  affects  the  ques- 
tion of  title  as  between  the  purchaser  at  judicial  sale  and  her  heirs  at  law 
after  the  death  of  both  herself  and  husband. 

Hall  &  McLean  for  appellants. 

Bmst,  Cassatt  &  McDougall  for  apiiellees. 
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Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

'  Christina  Deusch,  in  the  year  1890,  executed  a  mortgage  to  Georgia  D, 
Bright  on  certain  land  in  Covington  to  secure  a  debt  of  S4.500,  her  husband 
not  joining  in  the  mortgage.  On  July  15,  3895,  Bright  filed  suit  against 
'her,  and  on  November  20,  1898,  recovered  a  personal  judgment  for  the  debt; 
also  an  order  for  the  sale  of  the  property  to  pay  the  debt.  The  sale  was 
made  under  the  judgment.  The  land  was  purchased  by  the  plaintiff,  the 
sale  was  confirmed,  and  the  land  vfas  conveytd  to  her.  Thereafter  she  sold 
and  conveyed  the  property  to  appellee,  Adelaide  Questa,*  who  has  since  held 
it.  Mrs.  Deusch 's  husband  was  not  a  party  to  the  suit.  Some  time  after 
this  she  died,  and  also  her  husband.  This  action  was  begun  on  Februaiy  4, 
1901,  by  her  heirs  at  law  to  recover  the  property  from  Mrs.  Questa  on  the 
ground  that  the  mortgage,  judgment,  sale,  and  all  proceedings  thereunder 
were  void. 

As  the  husband  of  Mrs.  Deusch  did  not  join  in  the  mortgage  it  was  void, 
and  if  no  judgment  had  been  rendered  upon  it  it  could  notice  enforced.  The 
question  to  be  determined  is  wht^ther  the  same  rule  applies  to  the  judgment 
rendered  against  her  since  the  act  of  March  15,  1894,  which  is  now  embraced 
in  sections  2127-2148,  Kentucky  Statutes,  because  the  husband  was  not  a 
party  to  the  proceedings.  By  this  act  it  is  provided:  "A  married  woman 
may  take,  acquire  and  hold  proiierty,  real  and  personal,  by  gift,  devise  or  de- 
scent, or  by  purchase,  and  she  may  in  her  own  name,  as  if  she  were  unmar- 
ried, sell  and  dispose  of  her  personal  property.  She  may  make  contracts  and 
sue  and  be  sued  as  a  single  woman,  except  that  she  may  not  make  any  ex- 
ecutory contract  to  sell  or  convey  or  mortgage  her  real,  estate  unless  her 
husband  join  in  such  contract."    (Section  2128.) 

"Husband  and  wife  may  sell  and  convey  her  land  and  chattels  real,  but 
the  conveyance  must  be  acknowledged  and  recorded  in  the  manner  required 
in  the  chapter  on  conveyances. ' '    ( Section  2129. ) 

Since  this  statute  was  passed  it  has.  been  held  by  this  court  that  a  married 
woman,  having  power  to  sue  and  be  sued  as  though  she  were  single,  is 
bound  by  judgments  against  her  as  other  litigants.  (Turner  v.  Gill,  10& 
Ky.,  414:  Wren  v.  Ficklin,  109  Ky.,  473;  Howard  v.  Gibson,  22  Ky.  Law 
Rep.,  1294;  Shanklln  v.  Moody,  23  Ky.  Law  Rep.,  2068.)  It  is  insisted, 
however,  for  appellants  that  by  the  statute  the  wife  can  not  sell  or  convey 
or  mortgage  her  land  unless  her  husband  joins  with  her,  and  that  to  permit 
her  to  be  bound  by  a  judgment  in  a  case  to  which  he  is  not  a  party  is  to 
allow  her  to  accomplish  by  indirection  what  she  can  not  do  directly,  and  in 
support  of  this  we  are  referred  to  a  number  of  authorities  to  the  effect  that 
a  married  woman  can  not  do  by  estoppel  what  she  can  not  do  by  direct  con- 
tract. 

There  is  some  conflict  in  the  authorities  as  to  how  far  a  married  woman 
may  be  estopped  by  her  conduct  (15  Am.  &  Eng.  Ency.  of  Law,  799-800),  but 
we  do  not  think  it  necessary  here  to  consider  this  question.  In  24  Am.  ft 
Eng.  Ency.  of  Law,  746,  it  is  said:  "As  a  general  rule,  at  common  law  a. 
married  woman  can  neither  sue  nor  be  sued  alone,  but  she  must  sue  or  be 
sued  in  connection  with  her  husband,  and,  therefore,  to  render  a  judgment 
conclusive  upon  her,  it  is  necessary  that  her  husband  should  have 
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JoiDed  in  the  suit.  By  statute,  however,  in  most  jurisdictions  the  common 
law  rule  has  been  much  modified,  and  in  some  jurisdictions  the  disability 
•of  married  women  in  this  respect  has  been  removed.  Where  her  disability 
has  thus  been  removed,  she  will  be  concluded  by  a  judgment  In  a  suit  in 
"Which  she  sued  or  was  sued  without  the  joinder  of  her  husband." 

It  is  the  purpose  of  our  statute  to  enlarge  the  rights  of  married  women, 
-and  among  the  rights  conferred  upon  her  is  the  right  to  sue  and  be  sued  as 
a  single  woman.  The  right  to  sue  and  be  sued  as  a  single  woman  necessarily 
-carries  with  it  the  right  to  sue  or  be  sued  alone,  and  without  the  joinder  o 
her  husband.  The  exception  in  the  act  that  she  may  not  make  any  executory 
•contract  to  sell  or  convey  or  mortgage  her  renl  estate  is  not  a  limitation 
upon  her  right  to  sue  and  be  sued  as  a  single  woman,  but  upon  her  power 
to  contract.  By  section  2132,  Kentucky  Statutes,  after  the  death  of  either 
husband  or  wife  the  survivor  shall  have  an  estate  for  life  in  one-third  of  the 
real  estate  of  which  the  deceased  spouse  was  seized  in  fee  during  coverture, 
unless  the  right  thereto  has  been  barred  or  relinquished.  Where  the  husband 
is  not  a  party  to  the  suit  his  rights  under  this  section  are  not  affected  by  the 
judgment,  but  as  she  has  the  power  to  sue  and  be  sued  as  a  single  woman, 
she  is  bound  as  other  litigants  by  a  judgment  against  her.  And  appellants 
who  are  the  children  of  the  wife  take  only  such  rights  as  she  had,  as  they 
claim  under  her.  To  hold  otherwise  would  be  to  deny  the  statute  its  nat- 
ural effect,  and  to  make  it  mean  that  she  may  sue  and  be  sued  as  a  single 
woman  only  in  a  certain  class  of  actions.  This  is  not  the  iijeaning  of  the 
legislature.  It  has  conferred  upon  married  women  the  right  in  all  actions 
to  sue  and  be  sued  as  single  women.  The  purpose  is  to  relieve  them  from 
the  disability  of  coverture  in  so  far  as  they  could  not  sue  or  be  sued  alone. 
In  conferring  upon  married  women  the  power  to  employ  counsel  and  control 
their  own  law  suits  the  legislature  had  in  mind  relieving  them  from  the 
power  of  their  husbands  in  this  particular,  and  this  being  the  case  the  es- 
toppel of  the  judgment  operates  upon  them  in  all  cases  as  though  they  were 
unmarried. 

Judgment  afSrmed. 


ILLINOIS  CENTKAL  K.  R.  CO.  v.  BOM. 
(Filed  October  20,  1903— Not  to  be  reported.) 

1.  Questions  for  court  and  jury—The  rule  that  where  the  plaintiff's  evl- 
•dence  leaves  the  mind  in  doubt  as  to  whether  his  injury  was  due  to  the  de- 
fendant's act,  or  to  some  other  cause,  there  can  be  no  recovery,  does  not 
Apply  where  such  doubt  arises  upon  the  proof  introduced  by  the  defendant; 
.fiuoh  a  case  is  one  for  the  decision  of  the  jury. 

2.  Judgment  sustained  by  evidence — In  this  action,  instituted  by  one  whose 
ands  had  been  damaged  by  floods  by  re^ison,  as  alleged,  of  the  erection  of 

An  embankment  by  the  appellant  which  deflected  the  water  from  its  usual 
4X>ur8e  and  increased  the  velocity  with  which  it  flowed  over  plaintiff's  lands, 
the  evidence  is  sufficient  to  support  the  finding  of  the  jury  in  favor  of  the 
plaintiff. 

Pirtle  &  Trabue.  J.  M.  Dickinson  and  Lockett  &  Lockett  for  appellant^ 

A.  O.  Stanley  for  appellee. 
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Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

The  Illinois  Central  B.  B.  crosses  the  Ohio  river  by  means  of  a  ferry  abou^ 
a  mile  and  a  quarter  above  the  lands  of  appellee.  Prior  to  the  year  1899  th» 
track  approaching  this  ferry  on  either  side  of  the  river  ran  on  a  fill,  which 
was  below  high  water  mark.  In  that  year  the  railroad  company  raised  lt» 
track  to  get  it  above  high  water.  After  this  was  done  there  was  a  rise  in 
the  Ohio  river,  which  washed  appellee's  land,  and  he  filed  this  suit  to  re- 
cover damages  of  the  railroad  company  therefor,  alleging  that  by  reason  of 
its  embankment  it  had  changed  the  course  of  the  water  and  obstructed  it» 
flow,  causing  it  to  run  over  his  land  with  increased  velocity,  and  in  a  differ- 
ent way  than  it  did  by  nature.  The  allegations  of  the  petition  were  denied, 
and  on  the  trial  of  the  case  the  proof  was  contradictory.  The  jury  und^ 
Instruction,  which  submitted  the  issue  to  them  with  admirable  clearness^ 
found  for  the  plaintiff  in  the  sum  of  1766.66.  The  court  refused  to  grant  a- 
new  trial,  and  entered  judgment.    The  defendant  appeals. 

We  deem  it  unnecessary  to  set  out  the  evidence  in  detail.  The  evldenoe- 
for  the  plaintiff  showed  that  his  land  was  badly  washed,  and  that  his  tract 
of  130  acres  was  damaged  something  like  115  an  acre,  or  that  It  was  worth 
146  an  acre  before  its  injury,  and  was  worth  only  $80  thereafter.  As  to 
whether  the  washing  of  the  land  was  due  to  the  raising  of  the  railroad  em- 
bankment the  proof  is  not  so  satisfactory,  but  we  conclude  that  there  was 
some  evidence  to  show  this,  and  that  the  case  was  properly  left  to  the  jury. 
The  rule  that  has  been  laid  down  in  several  cases,  that  where  the  plaintiff '• 
evidence  leaves  the  mind  in  doubt  as  to  whether  his  injury  was  due'to  the 
defendant's  act,  or  to  some  other  cause,  there  can  be  no  recovery,  can  not  be 
Applied  where  this  doubt  arises  upon  the  proof  introduced  by  the  defendant,, 
for  the  credibility  of  the  witnesses  is  for  the  jury,  and  they  may  believe  the- 
plaintiff 's  evidence,  and  have  no  doubt  as  to  the  cause  of  the  injury.  The 
court,  therefore,  properly  instructed  the  jury  as  to  this  rule  of  law,  and  left 
them  to  decide  the  case  on  all  the  evidence,  telling  them  that  if  the  in  juzy  tx^ 
the  plaintiff's  land  was  as  likely  produced  from  other  causes  as  from  the 
raising  of  the  defendant's  roadbed,  they  should  find  for  the  defendant. 

It  is  insisted  for  the  appellant  that  the  proof  shows  that  no  two  flooda 
affect  land  in  the  same  way,  and  that  the  flood  in  question  came  from  the 
headwaters  of  the  Ohio  when  the  Mississippi  was  low,  also  the  Wabash,  and 
other  streams  in  that  vicinity,  and,  therefore,  the  water  had  greater  velocity 
than  usual,  it  being  shown  that  the  injury  to  land  from  water  is  greatly  in- 
creased by  its  velocity.  It  is  also  shown  for  appellant  that  the  greatest  In- 
jury from  water  is  when  it  is  shallow,  and  that  the  water  would  be  qalt» 
deep  on  plaintiff's  land  before  it  would  reach  the  top  of  the  old  embank 
ment,  on  account  of  which  no  recovery  could  be  had.  On  the  other  hand^ 
we  think  the  proof  fairly  shows  that  land  in  the  vicinity  above  the  embank- 
ment was  not  washed  by  this  flood,  while  that  below  was,  and  if  the  velocity 
of  the  water  coming  from  above,  and  not  the  embankment,  was  the  cause  of 
the  injury,  it  is  hard  to  see  why  land  above  did  not  suffer  as  the  land  below. 
From  the  hills  on  one  side  of  the  Ohio  river  to  the  hills  on  the  other  side  Is 
'between  four  and  five  miles  at  this  point.  When  the  river  was  at  flood  It 
spread  itself  out  by  nature  over  the  entire  bottom,  and  so  followed  Its  oourtsu 
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But  when  the  embankment  was  built  by  defendant  above  high-water  mark 
the  volume  of  water  which  flowed  on  the  north  side  around  Tow  Head  Island 
and  in  oertain  sloughs  was  caughr.  by  the  embankment,  there  not  being  space- 
eft  enough  for  it  to  pass  through  the  opening,  and  it  then  ran  southward 
nto  the  main  channel  of  the  river,  and  not  westward  as  it  went  by  nature. 
The  water  was  dammed  up  something  like  two  feet  higher  on  the  upper  side 
of  the  embankment  than  it  stood  on  the  lower  side,  and  we  can  well  under-- 
stand  how  this  would  give  it  greater  velocity  below  the  embankment  than^ 
above,  for  the  proof  shows  dead  water  above  the  embankment.  Whether  the- 
water  flowing  back  into  the  river  from  the  north  was  sufScient  to  deflect  the- 
current  across  plaintiff's  land  on  the  south  side  of  the  river  below  the  em- 
bankment was,  under  these  facts,  a  question  for  the  jury.  It  is  evident  that 
water  which  would  have  gone  north  of  Tow  Head  Island  was  by  the  em^ 
bankment  brought  back  into  the  main  channel,  and  so  the  water  in  the  mala 
channel  was  raised  and  made  to  run  with  greater  velocity.  A  jury  of  prac- 
tical men  from  the  different  walks  of  life,  putting  together  their  eommon 
experiences,  seeing  the  witnesses  and  having  more  or  less  personal  knowl- 
edge of  the  river  and  vicinity,  are  better  qualified  to  pass  on  such  queitlons 
of  fact  than  a  court  of  last  resort,  whose  members,  from  the  natui«  of  their- 
calling,  can  not  have  as  much  practical  acquaintance  with  such  matteps. 
Besides,  the  jury  heard  and  saw  the  witnesses,  and  much  of  their  testimony 
is  hard  for  us  to  understand  from  the  fact  that  the  witnesses  used  maps 
before  the  jury,  pointing  here  and  there  to  indicate  their  statements,  and 
the  stenographic  report  of  their  evidence  does  not  show  where  they  pe4Mtid« 

The  rulings  of  the  court  on  the  admission  of  evidence  were  made  with 
rare  judgment  and  consistency.  All  opinion  evidence  was  excluded.  The 
bare  facts  were  proven  to  the  jury,  and  they  were  left  to  draw  their  own  in- 
ferences from  the  facts.  No  conclusions  of  the  witnesses  were  allowed  to  be 
given  on  any  important  matter  in  the  case.  The  conclusions  that  were 
allowed  to  be  given  were  on  minor  matters,  as  to  the  effect  of  floods,  and  the 
like,  from  witnesses  specially  acquainted  with  the  subject,  and,  therefore,  it . 
was  admissible.     But  there  was  very  little  of  this. 

The  petition  sufficiently  states  the  cause  of  action,  and  while  the  evidenoe- 
8  very  conflicting,  and  the  jury  might  well  have  found  a  verdict  for  the  de- 
fendant, we  can   not  say  that  it  is  so  palpably  against  the  evidence  as  ta 
warrant  us  in  disturbing  it. 

Judgment  affirmed. 


HYATT  V.  ANDERSON'S  TRUSTEE,  &c. 
(Filed  October  20,  1903— Not  to  be  reported.) 
Original  opinion  ante  183. 

Augustus  B.  Willson  and  James  B.  W.  Smith  for  appellant. 
Simrall  &  Dolan  for  appellees. 
W.  L.  Doolan  for  appellee  Beocius. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  division,  No.  3. 
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Judge  Barker  delivered  the  following  response  to  petition  for  rehearing: 

Upon  a  re-ezaiui nation  of  the  transcript  we  conclude  that  appellant's  ob- 
jection to  the  claims  of  appellee  were  properly  presented  by  appellant's  ex- 
■ceptions  to  the  commissioner's  report  in  view  of  the  condition  of  the  record 
and  the  way  the  case  was  conducted  in  the  circuit  court.  But  upon  a  re- 
examination of  the  exhibits  filed  with  the  commissioner's  report  we  do  not 
see  that  he  made  any  error  to  the  prejudice  of  appellant.  The  accounts  show 
that  the  debts  created  before  the  10th  of  August.  1898,  and  the  execution  of 
notes  therefor  after  that  time  did  not  affect  appellant's  liability. 

Petition  overruled. 


MASTIN  V.  COCHRAN'S  EX'OR. 

(Filed  October  20,  1903— Not  to  be  reported.) 

Note— Interest— Where  a  note,  executed  at  a  time  when  the  8  per  cent,  in- 
terest law  was  in  force,  provided  for  the  semiannual  payment  of  interest 
*'at  the  rate  of  8  per  cent,  per  annum  from  this  date  until  paid,"  no  time 
being  fixed  for  the  payment  of  the  principal,  the  note  fixed  the  rate  of  inter- 
est and  the  date  from  which  it  shovild  run,  and  the  contention  of  the  obligor 
that  it  bore  interest  only  from  the  date  of  demand  of  payment  is  not  tenable; 
the  semiannual  installments  of  interest  bore  interest  from  the  dates  ther 
were  respectively  due. 

M.  C.  Hutchins  for  appellant. 

W.  D.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

•This  action  was  instituted  to  recover  usurious  interest,  which  it  is  claimed 
^as  paid  on  a  note  which  reads  as  follows : 

"For  value  received  we  promise  to  pay  Harriet  F.  Cochran,  or  order,  $2,000, 
with  interest  at  the  rate  of  8  per  cent,  per  annum  from  this  date  until  paid, 
the  interest  to  be  due  and  payable  semiannually.  In  witness  whereof  we 
have  hereunto  set  our  hands  this  2d  day  of  July,  1877. 

♦♦S.  E.  MASTIN, 
"ALLEN  PTJMPELLY." 

At  the  time  the  note  was  execute'd  the  8  per  cent,  interest  law  was  in  force. 
The  right  to  recover  it  depends  on  the  legal  effect  of  the  language  employed. 
TThe  note  did  not  fix  any  time  for  the  payment  of  the  debt,  but  provides  th»« 
the  interest  is  to  be  paid  semiannually  until  the  debt  is  paid.  Counsel  for 
appellant  claims  that  it  is  a  demand  note,  as  no  time  is  fixed  for  its  pay- 
ment, and  that  at  the  end  of  the  first  six  months  a  demand  was  made  be- 
cause the  first  installment  of  Interest  then  matured,  and  that  as  the  note 
then  matured  it  only  drew  6  per  cent,  interest  from  that  date.  Again,  he 
-claims  if  it  did  not  then  mature,  it  did  when  the  holder  in  1898  sought  to 
enforce  its  collection,  hence  the  note  did  not  draw  any  interest  until  that 
time,  and  at  the  rate  of  6  per  cent.  If  either  proposition  is  correct,  then 
usurious  Interest  was  imid  by  the  appellant,  and  the  action  oould  be  main- 
tained. We  will  consider  both  proimsitlons  together.  The  collection  of  the 
note  oould  have  been  enforced  at  any  time,  and,  therefore,  It  was  in  the  na- 
ture of  a  note  payable  on  demand.    There  is  a  provision  In  the  note  which 
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oouDsel  for  appellant  seems  to  overlook,  and  whioh  fixes  the  rights  of  the 
jMrties.  It  Is  that  provision  of  the  note  by  which  the  appellant  agreed  to 
pay  8  per  cent,  interest  until  the  note  was  paid.  The  demand  of  payment  of 
the  principal  could  not  relieve  the  appellant  of  his  promise  to  pay  interest 
M  8  per  cent,  per  annum  until  the  debt  was  paid.  While  the  terms  of  the 
note  allowed  the  payee  to  enforce  its  collection,  still  the  payor  agreed  to 
pay  that  rate  of  Interest  until  the  debt  was  paid.  When  the  payor  agrees  to 
pay  the  conventional  rate  of  interest  until  the  debt  is  paid  the  courts  require 
him  to  do  so.  (Crosthwait,  &o.  v.  Misener,  18  Bush,  543;  McNeal  v.  Wat- 
kins,  15  Ky.  Law  Bep.,  780.)  There  are  other  cases  which  enunciate  the 
flame  doctrine.  The  semiannual  interest  installments  drew  Interest  from 
the  date  they  were  due.  (Hall  v.  Scott's  Adm'r,  90  Ky.,  840. )  To  compute 
the  Interest  on  the  note  under  the  rule  stated,  it  does  not  appear  that  appel- 
lant paid  interest  at  a  usurious  rate. 
The  judgment  is  affirmed. 


KING  V.  COMMONWEALTH. 

(Filed  October  20,  1903— Not  to  be  reported. ) 

Criminal  law— Exceptions— An  alleged  improper  remark  made  by  the 
Commonwealth's  attorney  in  the  witness  room  which  was  not  excepted  to 
at  the  time  and  was  first  passed  on  by  the  court  on  the  motion  for  a  new 
trial  can  not  be  considered  by  this  court  as  grounds  for  reversing  the  judg- 
ment in  a  criminal  prosecution. 

Edwards  &  Ogden  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Paynter. 

Th«  appellant  was  indicted  and  convicted  of  the  crime  of  robbery.  The 
prosecuting  witness  said:  "I  was  walking  down  Green  street  from  4th;  I 
got  to  Centre.  I  noticed  this  party  standing  there.  As  I  got  right  by  her, 
1  heard  her  say,  *Comehere. '  I  looked  around,  said  'Not  for  me,'  and 
turned  my  head  and  taken  about  a  step  or  two,  when  I  felt  her  hit  my 
pocket;  when  she  put  her  hand  in  my  pocket  she  pulled  me  around  and 
nearly  pulled  me  off  pf  ray  feet  and  she  pulled  her  hand  out,  she  had  my 
pocketbook  which  contained  14." 

Bobbery  is  the  felonious  and  forcible  taking  from  the  person  of  another  of 
goods  or  money  to  any  value  by  violence  or  putting  in  fear.  In  this  case 
the  violence  accompanied  the  taking  of  the  money.  The  court  properly  sub- 
mitted to  the  jury  the  question  as  to  whether  it  was  taken  by  violence  or  by 
putting  the  prosecutor  in  fear.  For  the  first  time  upon  the  motion  for  a 
new  trial  the  appellant  complained  that  the  Commonwealth's  attorney  was 
guilty  of  improi>er  conduct  on  account  of  some  remark  in  the  witness  room. 
Ho  exception  was  taken  during  the  progress  of  the  trial  to  it.  The  court 
first  passed  upon  the  question  on  the  motion  for  a  new  trial,  and  under  sec- 
tion 281,  Criminal  Code  of  Practice,  decisions  of  the  court  upon  motions  for 
new  trials  are  not  subject  to  exceptions.  This  court  has  frequently  so  inter- 
preted the  section. 

The  judgment  is  affirmed. 
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HURST  V.  HURST,  &c. 

(Filed  October  31,  1903— Not  to  be  reported. ) 

Conflicting  claims  on  real  estate— A  recorded  mortgage  on  lands  held  hj 
the  mortgagor  by  an  unrecorded  title  bond  only  is  entitled  to  preference 
OTer  the  unrecorded  antecedent  equity  of  one  who  claimed  a  lien  by  virtue 
of  debts  contracted  with  the  equitable  owner  in  the  erection  of  improTe- 
ments  on  the  lot. 

Z.  T.  Hurst  for  appellant. 

Pollard  &  Redwlne  for  Appellee,  Floyd  Day. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

S.  H.  Hurst  was  the  owner  of  the  legal  title  to  a  lot  In  the  town  of  Jack- 
son, and  sold  it  by  an  executory  contract  to  Mann.  In  the  bond  for  title  the 
Tender  retained  a  lien  to  secure  the  unpaid  purchase  money.  Mann  assigned 
the  bond  to  his  wife,  and  they  subsequently  assigned  it  to  Bailey.  Bailey 
assumed,  as  part  of  the  consideration,  the  payment  of  S.  H.  Hurst's  pur- 
chase-money note,  the  payment  of  a  $160  note  to  Judge  Hedwine  (secured  by 
recorded  mortgage  on  the  lot)  and  the  payment  of  a  debt  of  1286.10  to  Day 
Bros.  &  Co.,  contracted  by  Mann  in  erecting  improvements  on  the  lot. 

The  original  title  bond  from  S.  H.  Hurst  to  Mann  was  endorsed  by  Mann 
Ml  follows : 

•'For  value  received  I  hereby  assign  and  transfer  the  benefit  of  this  bond 
to  M.  J.  Mann,  and  ask  that  the  deed  be  made  to  her.     September  28,  1901. 

"S.  H.  MANN.» 

Also:  ''We  hereby  assign  this  bond  to  John  A.  Bailey  and  direct  the  obli- 
gors in  same  to  make  deed  to  said  Bailey  according  to  the  terms  of  this  bond. 

"This  December  21,  1901. 

"M.  J.  MANN, 

*'S.  H.  MANN." 
When  the  above  assignment  of  the  bond  to  Bailey  by  Mann  and  wife  was 
executed  Bailey  and  the  Manns  entered  Into  a  written  contract  respecting 
the  terms  of  the  assignment,  in  which  Bailey  agreed  to  pay,  as  part  consid- 
eration, the  debts  above  named.  Neither  of  these  papers  was  recorded  or 
lodged  in  the  county  clerk's  oQJoe.  Subsequently  appellant  loaned  to  Bailey 
1967.60,  and  took  a  mortgage  on  the  lot  to  secure  its  payment.  This  mort- 
gage was  duly  recorded  in  the  proper  office.  This  suit  is  a  contest  between 
Day  Bros.  &  Co.  and  api)ellant,  R.  A.  Hurst,  as  to  which  has  the  superior 
lien.     The  circuit  court  adjudged  the  matter  in  favor  of  Day  Bros.  &  Co. 

It  is  not  to  be  doubted  but  that  a  vendor  can  retain  a  lien  on  the  land  he 
is  selling  for  the  benefit  of  a  third  person,  and  that  it  will  be  enforoible  by 
such  third  person,  as  between  him  and  the  vendee.  (Mize  v.  Barnes,  78  Ky.t 
606. )  It  would  likewise  be  enforoible,  of  course,  as  against  any  other  person 
with  notice.  The  argument  of  appellee  Is  that  this  is  merely  a  contest  be- 
tween equal  equities,  and  that  the  first  in  order  of  time  must  prevail,  (^n- 
oerning  this  ancient  maxim  of  equity,  the  author  of  Pomeroy's  Eq.  Jar. 
(section  416  >  thus  states  the  rule,  according  to  its  most  general  modem 
application:  **When  several  successive  and  oonflioting  claims  upon  or  Intsr- 
ests  in  the  same  subject-matter  are  wholly  equitable,  and  neither  Is  aooom- 
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paoied  by  the  legal  estate,  which  is  held  by  some  third  person,  and  neither 
possesses  any  special  feature  or  incident  whloh  would,  according  to  the 
settled  doctrine  of  equity,  give  it  a  precedence  over  the  other  wholly  irre- 
spective of  the  order  of  time,  under  these  circumstances  the  principle  ap- 
plies, and  priority  of  claim  is  determined  by  priority  of  time.  * ' 

One  who  claims  the  protection  and  aid  of  a  court  of  equity  must  have  beeik 
reasonably  diligent  in  protecting  himself  as  authorized  by  law,  so  that  hla 
failure  may  not  have  misled  others  to  their  prejudice.  The  law  of  registra- 
tion of  deeds  and  contracts  affecting  title  to  refd  estate,  and  liens  thereon,  la 
so  simple  and  adequate  to  protect  those  who  have  equities  in  the  premises, 
but  are  not  in  possession  of  the  legal  title  or  of  the  land,  that  a  failure  to 
avail  themselves  of  the  statutory  method  should  be  deemed  such  culpable 
negligence  as  should  postpone  the  claimant  of  -such  equity  where  another 
who  is  innocent  has  been  misled  to  part  with  his  money  or  property  on  the^ 
faith  of  the  apparent  state  of  the  title. 

Section  2858,  Kentucky  Statutes,  provides:  ''When  any  real  estate  shall  be- 
conveyed,  and  the  consideration,  or  any  part  thereof,  remains  unpaid,  the- 
grantor  shall  not  have  a  lien  for  the  same  against  bona  fide  creditors  anci 
purchasers,  unless  it  is  stated  in  the  deed  what  part  of  the  consideration  re- 
mains unpaid." 

Section  500,  Kentucky  Statutes,  is  as  follows:  "Any  contract  for  the  sale- 
of  land,  or  any  interest  therein,  when  acknowledged  or  proven  as  deeds  are^ 
required  to  be,  may  be  recorded  in  the  county  in  which  such  lands  are  sit-^ 
ixated,  in  the  same  offices  and  books  in  which  deeds  are  recorded,  and  the- 
record  of  all  such  contracts  recorded  shall,  from  the  time  of  lodging  the- 
same  for  record,  be  notice  of  such  contracts  to  all  persons." 

The  purpose  of  the  enactment  of  the  last  section  must  have  been  to  afford 
notice  to  purchasers  and  creditors  of  the  terms  of  these  incomplete  convey- 
ances which  vested  only  the  equitable  title  in  the  vendees,  so  that  such  pur- 
chasers and  creditors  might,  with  full  knowledge  of  the  facts,  protect  them^ 
selves  by  their  contracts.  When  appellant  came  to  deal  with  Bailey,  whom 
he  found  in  possession  of  the  lot,  but  without  the  legal  title,  all  that  could 
reasonably  or  lawfully  be  required  of  him  was  to  inspect  those  records  where- 
conveyances  affecting  that  title  should  have  been  recorded.  By  doing  so.  he 
would  have  found  simply  that  the  legal  title  was  yet  in  S.  H.  Hurst.  He 
must,  therefore,  take  notice  that  before  Hurst  would  be  required  to  convey 
it,  his  equities  must  be  first  satisfied.  He  would  be  charged  with  notice  of 
S.  H.  Hurst's  contract  with  his  vendee.  But  of  the  rights  of  Mann,  Day 
and  the  other  intermediate  holders,  he  had  no  notice. 

In  Taylor  V.  Ford,  1  Bush,  45,  following  Anderson's  Adm'r  v.  Wells,  0  B^ 
Mon.,  640,  and  Ligon  v.  Alexander,  7  J.  J.  Mar.,  289,  this  court  held  that  & 
lien  for  purchase  money  upon  land  conveyed  by  title  bond  only  could  be- 
allowed  only  by  applying  the  analogy  of  the  statutory  lien  provided  for  aa 
to  executed  contracts.  Therefore,  as  the  statute  provided  that  no  lien  could 
exist  ex<»pt  it  was  expressly  stated  in  the  deed  what  part  of  the  purchase 
money  was  unpaid,  where  the  sale  was  by  executory  contract,  the  Hen  would 
not  be  decreed,  as  against  innocent  purchasers  or  creditors,  unless  the  amount 
of  the  unpaid  purchase  money  was  stated  In  the  bond.  This  same  prin^ 
oiple  was  applied  in  the  last  reported  case  on  this  subject,  of  Brown  v.  Blazi'*^ 
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kenshlp,  108  Ky.,  464,  22  Ky.  I^aw  Bep.,  148,  hence  we  must  bold  that  appel* 
lant'8  equity  was  superior  to  that  of  appellee  Day's. 

Judgment  reversed  and  remanded  for  modlfloatlon  to  the  extent  herelo 
Indicated. 


PERKINS  V.  MAHAN. 

(Filed  October  21,  1903— Not  to  be  reported.) 

Incomplete  transcript — Affirmance  of  judgment — Where  the  transcript  of 
the  record  in  the  trial  court  is  so  incomplete  that  it  is  impossible  for  this 
tsourt  to  arrive  at  the  equities  between  the  parties  the  judgment  below  will 
Hot  be  disturbed. 

W.  B.  Moody  for  appellant. 

Turner  &  Turner  and  W.  O.  Jackson  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  partial  and  imperfect  record  in  this  case  discloses  something  like  the 
following  state  of  facts :  That  one  William  Kelly  owned  158  acres  of  land  and 
executed  a  mortgage  on  it  to  the  Mutual  Life  Insurance  Co.  of  Kentucky 
for  the  sum  of  tl,500,  all  of  which  had  been  paid  except  about  |l,O0O;  that 
William  Kelly  sold  105  acres  of  this  land,  16  acres  of  it  to  George  Mahan,  the 
Appellee,  and  90  acres  of  it  to  his  brother,  George  W.  Kelly;  that  appellee 
had  paid  him  in  full  for  his  part,  and  that  George  W.  Kelly  paid  part  cash 
and  executed  to  William  Kelly  his  four  notes  for  $626  each  for  the  balance; 
that  WMlliam  Kelly  transferred  and  assigned  one  of  these  notes  to  appellant, 
Sarah  Perkins,  as  collateral  security  for  a  sum  which  he  borrowed  of  her, 
and  transferred  and  assigned  two  of  these  notes  to  one  Heldman,  Heldnian 
&  Co.,  of  Cincinnati,  and  Louis  Wald  &  Co.  as  collateral  security  to  secure 
them  in  sums  of  $680  to  the  one  and  $61.28  to  the  other.  It  is  not  disclosed 
as  to  what  became  of  the  fourth  note.  Some  time  after  this  it  appears  that 
Geo.  W.  Kelly  sold  this  90  acres  of  land  to  api)el]ee.  George  Mahan,  for  the 
sum  of  $2},400,  recited  in  the  deed  as  $1,000  cash  and  the  balance  in  thr^ 
equal  installments  of  $466. 66>^  each,  for  which  Mahan  executed  his  three 
notes.  Appellant  sued  appellee  on  one  of  these  notes  which  had  been  trans- 
ferred to  her  by  George  W^  Kelly,  which  she  says  she  took  at  the  instance  of 
Kelly  and  appellee  Mahan  in  lieu  of  the  note  which  had  been  transferred  to 
her  by  William  Kelly.  Appellee  answered  and  claimed  that  under  his  con- 
tract with  (xeorge  W.  Kelly,  at  the  time  he  purchased  the  90  acres  of  land 
from  him,  that  Kelly  agreed  that  all  prior  liens  and  incumbrances  were  to 
be  settled  and  removed  before  appellee  would  be  required  to  pay  anything 
further  on  his  purchase,  and  that  the  insurance  company's  mortgage  and 
the  two  notes  held  by  Heldman,  Heldman  &  Co.  and  Louis  Wald  were  then 
t)utstanding  and  unsettled,  and  for  these  reasons  he  should  not  be  requii«d 
to  pay  his  note  to  appellant.  And  upon  the  reply  of  appellant  admitting 
these  allegations,  and  by  agreement,  her  case  was  transferred  to  the  eqaitf 
<dooket  and  consolidated  with  the  action  of  Heldman,  Heldman  &  Co.,  Louis 
Wald  &  Co.  and  the  Mutual  Life  Ins.  Co.,  which  had  been  brought  to  en- 
force their  lien.    In  the  consolidated  actions  in  the  year  18U9  the  court  ren- 
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dered  a  judgment  adjudging  that  the  insurance  company  bad  a  prior  lien  OD^ 
the  whole  153  acres  of  land,  and  that  Heldman,  Heldman  &  Go.  and  Louift. 
Wald  &  Go.  held  Hens  subsequent  to  the  insurance  company,  but  prior  llena 
t3  any  other  person  on  the  00  acres  of  land  heretofore  mentioned,  and  directed  . 
a  sale  of  the  90  acres  only.  The  commissioner  sold  this  land  as  directed  by 
the  court,  and  appellee  became  the  purchaser  at  the  price  of  SI, 600.  As  to 
what  became  of  48  acres,  the  balance  of  the  168  acres,  or  as  to  how  the  in- 
8 arance  company's  mortgage  debt  was  settled,  or  as  to  how  the  tl,600  pur- 
chase price  for  the  fiO  acres  purchased  by  app<*llee  was  distributed,  this  record 
does  not  discloEe. 

•  These  actions  remained  upon  the  docket  until  April,  1902,  when,  for  the 
first  time,  the  appellant,  by  an  amended  reply,  alleged  and  claimed  that  sho 
w.*s  induced  to  part  with  the  $625  note  on  George  W.  Kelly,  which  had  been 
aligned  to  her  by  William  Kelly  as  collatornl,  and  to  accept  one  of  the  notea 
0!i  appellee  for  Hfifi.WK  In  lieu  of  it,  by  the  inducements  and  misrepresenta- 
tions of  George  W.  Kelly  and  this  appellee,  George  Mahan.  These  allega- 
tions were  denied,  proof  taken,  and  upon  n  trial  the  lower  court  adjudged 
that  appellee  pay  to  appellant  tln2. 10,  that  T)eing  the  amount,  as  the  court- 
s:»ted,  of  the  difference  between  what  appellee  agreed  to  pay  for  the  land 
and  the  amount  he  had  been  forced  to  pay  in  removing  prior  liens  on  the- 
lind. 

From  the  record  in  this  case  it  appearfs  that  there  are  some  grounds  for  the 
contention  of  appellant,  but  from  the  partial  and  incomplete  record  befort» 
us  it  is  impossible  for  this  court  to  arrive  at  the  equities  between  appellant. 
and  appellee,  and  to  determine  that  the  lower  court  erred  in  its  judgment. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


HELFRECH    LUMBER  AND    MANUFACTURING    CO.  v.  HONAKER. 
(Filed  October  21,  1903 -Not  to  be  reported.) 

1.  Principal  and  agent— Notice  to  agent— Where  one  who  represented 
another  in  the  taking  up  of  saw  logs,  whether  as  special  or  general  agent,  had 
knowledge  of  the  fact  that  the  original  owner  and  vendor  had  retained  a  lien 
on  them  to  secure  the  payment  of  pui-ohase  money  and  certain  advancementa. 
which  he  had  made  to  his  vendee,  from  whom  the  agent  was  purchasing. 
such  knowledge  is  sufficient  notice  to  the  principal  of  the  vendor's  lien  to 
render  it  liable  for  the  purchase  money  and  advancements  after  it  had  con- 
verted the  logs  to  its  own  use. 

8.  Contracts  in  writing— A  contract  entered  into  after  the  execution  of  a. 
written  contract  for  the  sale  of  standing  timber,  and  befbre  the  timber  has 
been  out  and  while  it  is  still  in  the  possession  of  the  vendor,  that  the  vendor 
shall  have  a  lien  on  the  logs  after  they  are  cut  for  the  purchase  money  and. 
for  advancements  which  he  agrees  to  make  to  the  vendee  to  enable  him  ta 
carry  out  his  contract  is  not  required  to  be  In  writing,  and  is  binding  aa. 
between  vendor  and  vendee  as  well  as  upon  purchasers  with  notice. 

8.  Purchasers  with  notice — One  who  took  the  logs  after  they  had  been  out 
and  rafted  and  disposed  of  them  after  the  existence  of  the  vendor's  liens  for 
pitroliate  money  and  advancements  to  the  vendee  had  been  disclosed  to  him^ 
and  under  an  agreement  with  the  vendor  to  hold  the  proceeds  subject  to.  sui^h. 
olnlma,  had  suffioient  notice,  and  is  liable  to  the  vendor. 
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J.  S.  Lay  for  appellant: 
Wright  8c  Logan  for  appellee. 
Appeal  from  Edmonson  Girouit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  sold  to  one  A.  J.  Johnson  a  quantity  of  standing  timber,  to  be 
t3ut  into  saw  logs,  and  delivered  at  certain  points  at  agreed  prices.  The  con- 
tract  was  in  writing  and  signed  by  the  i>arties.  Johnson  contracted  to  sell 
the  timber  to  appellant,  and  received  advances  on  his  contract  before  the 
timber  was  cut.  Finding  himself  unable  to  feed  his  teams  and  pay  his 
workmen,  Johnson  further  agreed  wi^h  appellee  that  for  such  sums  as  ap- ' 
pellee  might  furnish  toward  paying  the  workmen,  and  such  feed  as  he  might 
lurnish  for  Johnson's  teams  in  doing  the  work,  as  well  as  for  the  purchase 
price  of  the  timber,  appellee  should  have  a  lien  upon  the  timber,  or,  to  pu^ 
it  as  they  agreed,  "appellee  was  to  hold  the  title  to  the  logs  until  he  was 
paid  for  them  as  well  as  repaid  the  sums  advanced."  One  Porter  repre. 
sented  appellant  in  the  making  of  the  contract  with  Johnson.  He  was  pres- 
ent while  appellee  continued  to  hold  the  possession  of  the  timber  under  his 
agreement  with  Johnson,  and  was  then  told  of  the  conditions  of  the  agree- 
ment. Johnson  was  unable  to  pay,  and  did  not  pay  appellee  anything  on 
the  timber.  Appellant  refused  to  pay  Johnson's  indebtedness  to  appellee. 
Thereupon  appellee,  who  then  had  the  possession  of  the  timber,  put  it  in 
tsharge  of  an  ageut,  and  sent  It  to  the  mouth  of  Green  river  for  sale.  The 
agent  was  called  home  to  the  death  of  his  wife,  and  abandoned  the  raft-s  of 
logs.  Appellant  thereupon  took  charge  of  the  logs  under  its  contract  with 
Johnson,  but  before  appellant  took  charge  of  them  appellee  sent  another 
«gent  to  appellant,  and  informed  it  of  the  nature  and  extent  of  his  liens, 
«nd  appellant  then  agreed  to  take  the  timber  subject  to  appellee's  rights. 
Instead,  appellant  converted  the  timber,  settled  with  Johnson,  and  paid 
him  for  it.  This  suit  was  by  appellee  to  recover  the  amount  of  Johnson's 
Indebtedness  under  the  contracts.  The  judgment  of  the  circuit  court  gave 
to  appellee  the  sums  claimed. 

It  is  complained  by  appellant  that  the  petition  failed  to  disclose  whether 
Porter  was  a  general  or  special  agent  for  appellant,  and  failed  to  show  the 
extent  of  his  authority,  or  whether  his  act  was  within  the  scope  of  his  au- 
thority. It  is  also  denied  that  Porter  was  the  agent  of  appellant  at  all  at  the 
time  that  he  received  the  infonnation  from  appellee  touching  his  liens  upon 
the  logs.  We  are  of  opinion  that  it  was  not  material  whether  Porter  was  a 
general  or  special  agent  in  the  matter  because  whichever  he  was,  his  action 
was  not  only  within  the  scope  of  his  actual  authority,  but  it  was  subae- 
quently  ratified  by  his  principal.  He  was  the  only  one  representing  appel- 
lant at  that  time  in  the  matter  of  taking  up  these  logs.  If  he  was  sent 
there  for  the  purpose  of  representing  appellant,  to  that  extent  appellant  can 
not  escape  the  effect  of  a  notice  to  such  an  agent  touching  liens  upon  the 
property  as  affecting  its  title  before  the  delivery  of  it  will  be  allowed. 

Again,  whether  Porter  was  or  was  not  the  agent  of  appellant,  it  is  shown 
suflSoiently  in  the  record  that  the  notice  of  appellee's  lien,  as  well  as  the 
fact  of  his  continued  possession  of  the  property  under  his  contract  with  John- 
son, were  brought  to  the  knowledge  of  appellant's  manager  at  Evansville 
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Appellant's  subsequently  settling  with  Johnson,  notwithstanding  such  no- 
tioe,  was  at  its  peril.  It  is  further  contended  that  although  it  is  claimed 
that  the  wi^^tten  contract,  1^  mistake  or  by  the  fraud  of  Johnson,  failed  to 
•embrace  the  stipulations  concerning  the  liens  as  well  as  the  advancements 
and  feed  bill,  yet  there  is  no  proof  to  sustain  the  allegations  of  mistake  or 
fraud.  It  is  sufSciently  stated,  however,  and  clearly  shown,  that  it  was 
agreed  between  the  parties  subsequent  to  the  written  contract,  and  before 
the  timber  was  cut,  and  while  it  was  of  course  yet  in  the  possession  of  ap- 
XMllee,  that  he  was  to  have  the  lien.  The  consideration  for  this  new  contract 
would  be  the  agreement  of  appellee  to  furnish,  and  his  furnishing,  money 
and  feed  to  Johnson  to  enable  him  to  perform  his  contract.  This  contract 
creating  the  lien  was  not  required  to  be  in  writing.  It  was  binding  be- 
tween the  parties  as  well  as  upon  purchasers  with  notice?  The  question 
then  comes,  whether  appellant  was  a  purchaser  with  notice.  Appellant  made 
certain  advancements  to  Johnson  upon  his  contract.  They  were  made  at  a 
time,  however,  so  far  as  the  record  shows,  when  appellee  was  in  the  posses- 
sion of  the  timber.  Appellee  would  not  have  been  required,  even  under  his 
written  contract,  to  surrender  the  possession  of  the  timber  until  the  consid- 
eration was  paid,  it  being  a  cash  transaction.  If  Johnson  could  not  so  com- 
pel him,  neither  could  any  one  else  standing  in  Johnson's  place.  Api>ellee 
continued  to  hold  the  possession  of  the  logs  notwithstanding  the  rafts  were 
tied  up  at  the  bank  and  left  in  the  river  by  his  servant.  And  when  appel- 
lant agreed  with  appellee's  agent  to  take  the  logs  and  measure  them,  and 
Account  for  them  at  Johnson's  contract  price,  and  to  hold  the  proceeds  sub- 
ject to  api>ellee's  claim  for  purchase  money  and  advancements,  which  were 
fully  disclosed  to  him.  the  notice  thereby  given  of  appellee's  equity  was  as 
complete  as  is  possible  for  it  to  have  been. 

The  equity  seems  to  us  to  be  clearly  with  appellee  and  the  judgment  of  the 
circuit  court  is  affirmed,  with  damages. 

Judge  Settle  not  sitting. 


BOND  V.  MARTIN'S  ADM'RS. 
(Filed  October  31,  1908— Not  to  be  reported.) 

1.  Construction  of  will—Where  a  testatrix  devised  to  a  particular  devisee 
A  certain  house  and  lot,  "with  all  it  contains— furniture,  bedding,  silver — 
everything  in  or  about  the  premises,  all  personal  property  wherever  it  may 
l>e,"  without  enumerating  her  bank  stocks  and  choses  in  action,  which  con- 
stituted about  one- half  of  her  estate,  the  clause  "all  personal  property 
Tvherever  it  may  be"  will  be  construed  as  referring  only  to  that  character  of 
personal  property  which  was  similar  in  kind  to  that  mentioned  in  the  be- 
quest, and  not  to  cover  the  bank  stock  and  choses  in  action. 

2.  Same — Evidence — Letter  of  testatrix— A  letter  written  by  the  testatrix 
And  left  with  her  effects  for  the  chief  devisee,  and  particularly  referred  to  in 
the  will,  and  which  expressly  disavowed  any  intention  to  include  bank 
etooks,  bonds  and  notes  in  the  bequest  by  the  clause  in  question,  was  com- 
petent to  disprove  the  contention  that  that  clause,  in  its  legal  acceptation, 
covered  every  species  of  personal  property  owned  by  the  testatrix,  including 
the  bank  stocks. 

W.  M.  Fenley  lor  appellant. 
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M.  L.  Harbeson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  will  of  Irene  W.  Martin,  a  ^idow,  was  probated  in  thd  Kenton  County 
Court  on  the  26th  of  November,^  1901.  The  appellant,  J.  B.  Bond,  and  the 
appellee,  Augusta  B.  Miller,  are  the  principal  beneficiaries  thereunder,  and 
having  disagreed  as  to  the  proper  construction  of  the  bequest  to  Augusta  B. 
Miller  contained  in  the  second  clause  of  the  will,  appellant  instituted  this 
suit  for  the  construction  thereof,  and  for  a  settlement  of  the  accounts  of  her 
administrator,  and  for  a  sale  of  the  real  estate.     The  will  is  as  follows: 

"At  my  death  I  desire  first  my  debts  paid,  if  there  be  any,  also  my  funeral 
expenses  paid  and  a  footstone  placed  at  my  grave  on  the  lot  at  Highland 
Cemetery,  Covington,  Ky.,  where  my  family  are  buried. 

"I  then  bequeath  to  Augusta  B.  Miller,  the  eldest  daughter  of  my  niece' 
Matilda  O.  Miller  (deceased),  my  residence  property,  situated  at  1014  Madison 
Ave.,  Covington,  Ky.,  with  all  it  •contains— furniture,  bedding,  silver— 
everything  in  or  about  the  premises,  all  personal  property  wherever  it  may 
be;'  also  a  three-story  brick  house,  used  as  a  storehouse,  situated  at  708  Mad- 
ison Ave.,  Covington,  Ky.,  this  bequest  to  \ye  allowed  her  without  delay. 
In  my  box  at  First  National  Bank,  Covington,  Ky.,  will  be  found  letter 
addressed  to  and  intended  for  Qussie  B.  Miller.  I  give  to  my  nephew,  J. 
Brewster  Bond,  |2,000,  and  to  his  son.  Benjamin  B.  Bond,  $500. 

"I  give  to  Anna  Belle  Smith,  Mary  I.  Miller,  Laura  C.  Miller  and  DoUie 
M.  Bond  9500  each. 

"I  give  to  my  husband's  two  nieces,  Libbie  L.  Bouse  and  Mattie  M.  Kel- 
ley,  a  present  of  1200  each ;  also  a  present  of  1100  to  Mrs.  M.  A.  Hughey.  I 
give  to  J.  Bruwster  Miller,  to  Henry  H.  Miller,  to  William  E.  Miller,  Jr., 
and  to  Dr.  Jim  K.  Miller,  $500  each. 

•'I  give  to  Mrs.  Charles  A.  Berwin.  Xo.  15  Perry  street,  New  York  City 
N.  Y. ,  a  present  of  $800;  if  she  should  not  be  alive  at  my  death  to  be  given  to 
her  two  daughters,  Jennie  Evelyn  and  Allle  Berwin.  The  residue  of  my 
estate  to  be  divided  equally  between  my  nephew,  J.  Brewster  Bond,  and 
Augusta  B.  Miller,  eldest  daughter  of  my  niece,  Matilda  O.  Miller  (deceased). 
The  bequest  to  be  over  to  the  heirs  as  fast  as  practicable  after  my  death,  ex- 
cept in  the  case  of  t!ie  boys,  their  shares  to  he  held  in  trust  for  them  until  of 
age,  W.  Ed.  Miller  acting  as  guardian  of  his  four  boys,  and  Mr.  B.  Stevens, 
grandfather  of  Benjamin  B.  Bond,  acting  guardian  for  him. 

"This  is  my  last  request. 

"MRS.  IRENE  W.  MARTIN. 

"Covington,  Kenton  Co.,  Kentucky. 
'  •  November  28,  1900.  *  * 

The  estate  of  decedent  disposed  of  by  her  will  consisted  of  five  separate 

pieces  of  real  estate  in  the  city  of  Covington,  and  the  most  valuable  were 

devised  to  the  appellee,  Augusta  B.  Miller,  and   the  balance  passed  by  the 

residuary  clause  to  her  and  the  appellant.     A  personal  estate  amounting  to 

about  $10,000,  which  was  invested  in  bank  stocks,  and  a  considerable  amount 

of  personal  property,  consisting  of  household  furniture,  jewelry,  and  the 

usual  furnishings  of  a  well-appointed  residence.    It  is  the  contention  of  thd 

appellant  that  the  words   "all  personal  property  wherever  it  may  be,"  con- 
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tttined  in  the  second  clause  of  the  will  of  decedent,  are  descriptive  of,  and  ^ 
were  only  intended  to  apply  to,  the  household  furniture,   silverware  and  * 
jewelry',  and  other  like  personal  property  belonging  to  the  decedent    The  - 
appellees,  Augusta  B.  Miller,  and  the  administrator,  who  is  her  father,  on> 
the  other  hand,  insist  that  all  the  bank  stock,  bonds,  choses  in  action,  and  . 
personal  property  of  every  kind  and  description  owned  by  decedent  passed  ' 
under  the  second  clause  of  the  will  to  appellee,  and  that  the  special  bequests « 
should  be  paid  from  a  sale  of  the  real  estate  not  specifically  devised  in  the 
will.     The  plaintiflfs  in  thir  reply  to  this  contention,  after  denying  that  the^  . 
clause  in  controversy  is  susceptible  of  the  construction  contended  for  by  the  >i 
defendant,  say  that  such  was  not  her  intention,  and  that  the  language  at    i 
best  is  ambiguous;  and  that  thu  letter  referred  to  as  in  her  box  at  the  First  / 
National  Bank  of  Covington,  addressed  to  and  intended  for  Gussle  B.  Miller, . 
is  competent  evidence  to  show  what  were  her  real  intentions  as  to  the  dis- 
position of  her  personal  estate,  and  they  make  the  letter  an  exhibit  with  ^ 
their  reply.    It  is,  viz. : 
"ToGussieB.  Miller: 

**Dear  Gussle— I  have  given  you  in  my  will  everything  in  my  house  (resi-  - 
denoe),  which   includes  furniture,  pictures,  dishes,  bedding,  silver,  jewelry, 
everything  in  or  about  the  house,  or  premises;  also  my  jewelry  that  may  be   • 
in  my  box  at  the  bank  where  my  papers  are,  of  course  I  do  not  refer  to  any 
of  tbe  papers,  such  as  bank  stocks,  bonds,  notes,  or  anything  but  jewelry  or   • 
trinkets  of  that  kind;  there  might  not  be  any  there  at  that  time;  I  might    . 
dispose  of  them  myself—of  course  I  can  not  tell  what  might  happen  before   . 
that  timo.    I  might  lose  what  little  I  have  now.    In  my  will  I  have  given  , 
you  my  residence  house  (1U14  Mad.  Ave.),  and  the  three-story  brick  used  as 
a  storehoue  (708  Mad.  Ave. );  also  a  share  in  tbe  residue  of  my  estate  as  your  • 
brothers  ami  sisters,  after  the  other  gifts  have  been  disposed  of.    Of  oourstt 
the  fi^irls,  and  possibly  the  boys,  might  like  to  have  some  things  that  are  in  • 
tbe  house,  though  there  is  not  much  that  is  fine  or  new  style;  some  will  do  ^ 
for  keepsakes.    I  will  mention  a  few  as  I  think  of  them :    My  diamond 
earings  are  for  you,  my. diamond  ring  Is  for  Liaura's  baby,  give  her  also  my 
hexioon  silk  quilL    The  crazy  silk  quilt  is  for  you  (Anne  Luythan  did  most  . 
of  the  stitching  in  it).     Give  the  silk  fan  quilt  to  Dollle  Bond.    Give  Anna  . 
Belle  and  May  each  a  silk  comfort.     Give  May  the  chenille  table  cover,  your 
father  gave  it  to  me.    Give  to  Laura's  baby  the  olive  spoon.    Give  to  May 
one  set  of  bed  pillows  and  bed  clothes,  if  she  wants  to  take  care  of  thtm:. 
until  she  needs  them.    Give  the  parlor  mirror  to  Anna  Bell.     Remember  the  • 
portraits  of  pa  and  ma  belong  to  Ben  Eastou.    You  will  find  my  things  . 
marked  for  diflTerent  ones.    Give  them  to  the  ones  they  are  marked  for  unless  . 
I  give  yon  directions  to  dispose  of  them  in  some  other  way. 

**I  have  taken  this  plan  to  dispose  of  my  things,  thinking  it  the  best  way. 
Allow  the  family  (girls  especially)  to  read  this  letter,  so  there  will  be  eo  . 
misunderstanding,  and  give  the  things  over  to  each  one  as  soon  as  you  can. 
Give  my  watch  to  Laura's  baby.  I  give  to  Carrie  Irene  Smith  |2o,  you  will 
find  in  this  letter  in  gold,  give  it  to  her.  If  you  fail  to  find  it  in  this  letter, 
never  mind,  I  may  take  it  out. " 

Tbe  defendant  moved  to  strike  this  letter  from  the  reply,  upon  the  ground 
that  the  will  of  testotfix  does  not  refer  to  it  as  explanatory  of  her  intentioo^^ 

vol.  25—48 
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as  expressed  in  her  will,  or  as  a  part  thereof;  and  that  it  was  never  prohat«d 

-OT  offered  for  probate.     The  trial  court  sustained  this  motion,  and  adjudged 

that  the  bank  stock,  notes,  choses  in  action,  etc.,  owned  by  testatrix  at  Iier 

-'  death  passed  to  the  appellee,  Augusta  B.  Miller,  and  plaintiff  has  appealed. 

It  is  a  cannon  of  testamentary  construction  that  the  intention  of  the  testa- 
tor as  gathered  from  his  entire  will  must  prevail  if  not  opposed  to  some  posi- 
tive provision  of  the  law,  or  to  some  general  principle  of  public  policy. 
(Schoeler  on  Wills,  section  4B3-468,  inclusive.)  And  it  is  the  duty  of  the 
chancellor,  for  the  purpose  of  arriving  at  the  t<?sta tor's  int-ention,  to  as  far  as 
possilile  put  himself  in  the  testator's  place  at  the  time  of  the  execution  of 
the  paper.  (Price  v.  Hutchlngs,  88  Ky.,  656. )  Apply  this  rule  of  construc- 
-tion  to  the  case  at  bar,  and  remembering  that  the  will  was  written  by  a  lady 
who  was  perhnps  unfamiliar  with  the  technical  legal  meaning  of  the  words 
''personal  pn^perty, "  or  what  they  embraced,  it  is  easy  for  us  to  reach  the 
conclusion  thst  she  meant  the  tangible  personal  property  by  which  she  was 
surrounded,  and  with  which  she  dally  came  in  contact,  rather  than  that 
olass  of  property  represented  by  stock,  notes,  etc. ,  which  to  some  degree  at 
least  partakes  of  the  nature  of  intangible  property.  The  devise  is  to  appel- 
lee of  the  residence  pi-operty  of  testiitrix,  situated  at  1014  Madison  avenue 
with  all  it  contains.  Tiiis  devise  is  followed  by  the  descriptive  words,  fur: 
niture,  bedding,  silver,  everything  in  or  about  the  premises.  The  personal 
property  which  testatrix  enumerat-es  in  the  clause  is  of  comparatively  small 
value,  and  constitutes  a  part  of  the  home  which  she  occupied,  and  which  she 
gave  to  appellee.  Considering  the  particularity  with  which  this  pn)periy  is 
described,  it  is  wholly  improbable  that  she  would  have  failed  to  mention  her 
bank  stock  and  choses  in  action,  which  constituted  nearly,  if  not  quite,  h^lf 
-of  her  entire  estate,  if  she  had  intended  that  this  property  should  pass  to  the 
Tipi^ellee.  The  words  "all  personal  property  wherevtr  it  may  be"  were 
plainly  intended  by  testatrix  to  refer  to  property  similar  in  kind  to  that 
which  she  had  enumerated.  This  construction  is  fortified  by  the  other 
•clauses  of  the  will.  For  insttmco,  in  the  first  clause  she  wiys:  '*I  desire  i»id 
•at  my  death,  first,  my  debts  and  funeral  expenses  paid,"  and  in  the  succned- 
ing  clauses  of  the  will  she  makes  special  Ix^quests  amounting  to  17,200, 
which  she  directs  shall  be  paid  over  to  the  devisees  as  fast  as  practicable 
lifter  her  death.  The  will  appoints  no  executor,  and  no  provision  is  made 
therein  for  a  sale  of  the  real  estat-e.  Testatrix  owned  no  personal  estate  at 
the  tinje  of  her  death  which  she  had  not  specifically  devised  to  appellee  out 
of  which  these  special  bequests  could  have  been  jwiid  except  the  bank  stock 
in  controversy,  and  the  value  of  this  bank  stock  approximated  in  value  the 
probable  amount  of  her  debts,  cost  of  administration  and  the  specific  devi.ses. 
We  are,  therefore,  of  the  opinion  that  the  words  "all  personal  property 
wherever  it  may  be"  only  refer  to  that  character  of  tangible  personal  prop- 
erty which  was  similar  in  kind  to  that  named  in  the  bequest,  and  did  not 
cover  the  bank  stock  or  choses  in  action  owned  by  testatrix  at  the  time  of 
her  death. 

In  view  of  the  conclusion  which  we  have  reached  as  to  the  proper  construc- 
tion of  the  clauses  of  the  will  in  question,  we  deem  it  unntcessaiT  to  con- 
49ider  the  relevancy  of  the  letter  referred  to   in   her  will,  addressed  to  the 
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appellee,  as  explanatory  thereof.  But  if  the  contention  of  appellee  that  the 
^ordi  ''all  po-sonal  property  wherever  it  may  he,"  in  their  legal  acceptation , 
<»Ter  every  species  of  property  owned  by  testatrix,  including  the  bank  stocks 
in  controversy,  in  that  event  we  think  it  would  have  been  competent  for 
appellants  to  have  introduced  the  letter  referred  to  in  the  will  addressed  to 
appellee  to  show  the  character  of  personal  property  which  testatrix  intended 
to  devise,  and  the  letter  certainly  leaves  no  room  for  controversy  on  this 
point. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
iurther  proceedings  consistent  with  this  opinion. 


BOARD  OF  EDUCATION  OF  CITY  OF  WINCHESTER  v.  FOSTER,  &o. 

(Filed  October  91,  1903. ) 

Public  schools— Payment  of  tuition— Under  the  provisions  of  section  3688 
of  the  Kentucky  Statutes,  which  pmvides  for  the  establishment  of  a  system 
of  public  schools  in  cities  of  the  second  class  for  the  benefit  of  the  "children 
residing  in  the  city  between  the  ages  of  six  and  twenty  years,"  to  be  main- 
tained by  the  levy  of  a  tax  upon  the  taxpayers  of  the  city,  and  the  provision 
of  section  3eS05,  that  *'no  child  of  persons  residing  beyond  the  city  limits  shall 
be  admitted  as  a  pupil  in  any  such  schools  except  on  payment  of  such  tuition 
fees  as  the  board  may  require,"  a  child  of  persons  residing  in  another  State, 
who  resides  with  a  relative  within  a  city  of  the  sfcond  class,  is  not  entitled 
to  attend  the  public  schools  therein  without  the  payment  of  tuition  fees 
fixed  by  the  school  board  where  no  legal  obligation  rests  on  such  relative  to 
perform  the  terms]  of  his  agreement  to  clothe,  support  and  educate  her  ns 
one  of  his  own  children  so  long  as  she  remains  in  the  family  or  until  she  is 
twenty-one  years  of  age,  nor  upon  her  to  remain  in  his  family  for  any  length 
of  time. 

Beokner  &  Jouett  for  appellant. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  N.  K.  Foster,  a  resident  and  taxpayer  of  the  city  of  Winches- 
ter, broaght  this  suit,  praying  that  a  writ  of  mandamus  issue  requiring  the 
defendant,  the  Board  of  Education  of  the  city  of  Winchester,  toadnnt  his  co- 
plaintiff,  Gertrude  N.  Price,  into  the  public  schools  of  the  city  as  a  pupil 
without  the  payment  of  tuition  fees,  which  had  been  demanded  of  her  by  the 
defendant.  In  the  original  i)t»tition  Gertrude  N.  Price  united  as  a  coplain- 
tiff,  and  it  Is  alleged  in  substance  that  she  is  a  niece  of  N.  K,  Foster,  and 
has  for  three  years  continuously  resided  with  him  as  a  memebr  of  his  family; 
that  the  uncle,  N.  K.  Foster,  agreed  with  her  part^nts,  who  resided  in  Vir- 
ginia, to  board,  clothe,  eduaite  and  treat  her  as  one  of  his  own  children  so 
long  as  she  continued  a  memlxr  of  his  family.  In  an  amended  petition  it 
was  alleged  that  the  uncle  had  agreed  with  the  niece  that  h\}  would  clothe, 
support  and  maintiiin  her  as  a  member  of  his  family  until  she  was  twenty- 
one  years  of  age,  and  as  much  longer  as  she  desired;  "and  the  hfece  had 
agreed,  with  the  consent  of  her  parents,  to  reside  with  liim'as  a  member  of 


724  BD.  ED.  CITY  WIKGHESTEB  V.  FOSTER,  &0. 

bis  family  until  she  arriyed  at  the  age  of  tweDty-one  years;  and  that  Bh» 
now  intended  to  do  so,  or  so  long  as  the  uncle  continued  to  reside  In  the* 
city.  The  defendant  filed  a  general  demurrer  to  the  petition  as  amended  otf- 
the  ground  that  it  did  not  state  facts  suflScient  to  support  a  cause  of  action. 
The  demurrer  was  overruled,  and  declining  to  plead  further  judgment  was: 
entered  requiring  the  defendant  to  admit  plaintiff,  Gertrude  N.  Price,  into* 
the  public  schools  of  the  city  ot  Winchester  as  a  pupil  at  the  public  ezpenae^ 
without  requiring-  the  payment  of  tuition  foeF,  and  the  defendant  has  ap- 
pealed. 

A  detenuiunlinn  of  the  questions  raised  by  the  appeal  inyolves  the  o«n- 
itniction  of  section  8588  and  3<V>5  of  the  Kentuclcy  Statutes,  provisions  In  the- 
charter  of  cities  of  the  fourth  class  to  which  appellant  belongs.  By  seotioi^ 
8688  appellants  are  authorized  to  establish  a  system  of  public  schools  for  the- 
benefit  of  the  children  residing  in  the  city  between  the  ages  of  six  and 
twenty  years  and  to  maintain  them  by  a  tax  levied  upon  the  taxpayers  of 
the  city.  This  section  plainly  restricts  the  l)eneflt  of  such  schools  to  childreD 
who  are  in  good  faith  residents  of  the  city;  that  such  was  the  purpose  of  the- 
BtAtute  is  also  shown  by  section  t3<^5  of  the  statute,  which  authorizes  the^ 
board  of  education  to  admit  to  the  schools  pupils  from  beyond  the  limits  of 
the  city  upon  the  payment  by  them  of  reasonable  tuition  fees-  for  the  benefit 
of  the  schools  of  the  city  The  last  clause  of  this  section  provides  **that  no^ 
child  of  persons  residing  beyond  the  city  limits  shall  be  admitted  as  a  pupil 
in  any  such  schools  except  on  payment  of  such  tuition  fees  as  the  board  may 
require.*'  The  powers  of  the  board  of  education  in  the  malntenanoe  and 
regulation  of  public  schools  are  limited  by  the  terms  of  the  statute,  and 
there  would  have  been  no  just  ground  of  complaint  if  the  legislature  had 
failed  to  provide  for  the  admission  of  children  residing  outside  of  the  city  at 
all,  as  these  schools  are  maintained  by  special  local  taxation  for  the  benefit- 
of  the  children  of  persons  who  are  subject  to  be  taxed  for  their  maintenance. 
And  section  3212  of  the  Kentucky  Statutes,  which  is  a  provision  of  charters- 
of  cities  of  the  second  class  relating  to  the  maintenance  of  public  schools,, 
contains  no  provision  for  the  admission  of  children  who  are  not  bona  fide 
residents  of  the  city  to  public  schools.  In  our  opinion  the  averments  of 
neither  the  original  nor  amended  petition  state  a  good  cause  of  action. 

It  appears  by  express  allegation  that  the  parents  of  Gertrude  Price  reside- 
in  Virginia.  There  is  no  averment  that  the  uncle  is  her  guardian,  ourator- 
or  committee;  or  that  she  has  been  apprenticed  to  him,  or  that  he  has  any 
control  over  her;  and  his  assumed  responsiblHties  in  connection  with  her 
are  only  to  continue  so  long  as  she  resides  in  his  family,  or  until  she  arriTea 
at  the  age  of  twenty-one  years.  But  there  Is  no  legal  obligation  upon  elther- 
to  perform  this  alleged  agreement.  In  Rogers  v.  Trustees,  &c.,  11  Ky.  Law 
Rep.,  U86,  this  court  said:  ''The  fact  that  children  outside  of  the  distrlots- 
are  allowed  to  attend  school  Is  not  objectionable  because  they  are  not  re- 
quired to  pay  their  tuition,  and  are  not  allowed  to  enjoy  the  benefits  resalt* 
ing  alone  from  the  imposition  of  the  tax.  They  are  made  to  pay,  and  must' 
be  compelled  to  pay,  as  the  act  provides." 

In  Haverhill  v.  Gale,  lOS  Mass.,  104,  under  a  statute  similar  to  ours,  but- 
which  did  not  authorize  the  admission  to  the  public  sobools  of  childreiv 
Vrhose  parents  resided  beyond  the  city,  it  was  held  that  the  city  was  not  an- 
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^horixed  to  open  Its  sohools  to  ohlldren  whose  pareots  or  iiruardiaiis  reside  in 
•another  State,  and  if  they  did  so,  no  promise  of  the  parents  or  guardians  to 
pay  for  tuition  could  be  enforced.  In  Binde  v.  Cllnge,  90  App.  Mo. ,  386, 
Tinder  a  similar  statute,  it  was  held  that  a  minor,  who  was  neither  an  orphan 
nor  apprentice,  and  whose  parents  reside  without  the  school  district,  was  not 
<«ntitled  to  attend  the  school,  although  he  had  a  home,  more  or  less  perma- 
nent, within  the  district.  In  School  District  No.  1  v.  Bragdon,  23  N.  H., 
•607,  it  was  held  that  children  who  were  sent  into  a  district  by  their  father  to 
jreside  with  an  aunt,  under  indentures  of  apprenticeship,  but  which  were 
.anade  only  for  the  purpose  of  sending  the  children  to  school,  was  liable  to 
•action  by  the  district.  In  Wheeler  v.  Borough,  18  Ind. ,  14,  it  was  held  that 
parents  residing  in  another  State,  by  sending  their  children  to  Indiana  for 
4he  purpose  of  procuring  an  education,  did  not  obtain  for  them  the  right  of 
admission  in  the  common  schools  of  the  State.  In  Gardner  v.  Board  of 
Iiducation,  5  Dakota,  260,  it  was  held  that  where  one  owned  a  farm  which 
liad  been  his  domicil,  took  his  family  to  a'  city  for  the  purpose  of  taking 
advantage  of  its  schools,  that  his  children  did  not  acquire  a  residence  to  en- 
^title  them  to  the  privileges  of  the  city  schools. 

In  our  opinion  the  averments  of  neither  the  original  nor  amended  petition, 
«how  that  appellee,  Gertrude  Price,  is  a  bona  fide,  residence  of  the  city  of 
Winchester,  and  it  is  expressly  alleged  that  her  parents  reside  in  Virginia. 
IBier  admission  free  to  the  public  schools  would  violate  not  only  the  express 
letter,  but  also  the  spirit,  of  the  statute,  as  it  was  plainly  the  purpose  of  the 
^neral  assembly  in  the  enactment  of  the  statute  that  the  benefit  accruing 
from  the  maintenance  of  such  schools  should  be  limited  to  bona  fide  residents 
of  the  city,  on  whom  the  burden  for  their  maintenance  is  cast.  The  circuit 
judge  erred  in  his  construction  of  the  statute,  and  the  judgment  is  reversed 
and  cause  rt^manded  for  proceedings  consistent  wiih  this  opinion. 

Whole  court  sitting. 


PERRY,  &c.  V.  TRIMBLE,  &c. 
(Filed  October  21,  1903— Not  to  be  reported.) 

1.  Lands— Gonfiicting  titles — A.  purchased  by  title  bond  B. 's  undivided 
Interest  in  a  tract  of  land  and  took  possession,  which  he  thereafter  held  ad- 
Tersely  and  continuously;  subsequently  he  instituted  suit  for  partition, 
which  was  ordered  by  the  court,  and  his  interest  was  allotted  to  him  by  the 
•oourt^s  commissioner  by  deed  duly  executed,  acknowledged  and  recorded; 
subsequent  to  A.  's  taking  possession  C.  instituted  action  against  B.  to  sub- 
ject his  interest  in  certain  property  to  the  payment  of  a  debt,  and  later  still, 
4ind  after  the  deed  of  partition  to  A.,  he  sought  by  amended  i)etition  to  sub- 
ject the  lands  allotted  to  A.  by  the  deed  to  the  payment  of  B.  *8  debt  without 
making  A.  a  party  to  the  suit;  the  lauds  having  been  ordered  sold  in  satis- 
faction of  that  debt  G.  became  the  purchaser  and  received  a  commissioner's 
4leed.  Held — That  G.  had  notice  of  A.  's  deed  to  the  property,  the  same  being 
•duly  recorded,  and  that  A. 's  title  is  supej'ior. 

8.  Same— Notwithstanding  C*  may  have  sought  in  his  original  petition  to 
4rabject  the  lands,  which  A.  had  purchased,  to  B.  's  indebtedness,  that  fact 
<loes  not  avail  to  defeat  A.  's  title  as  G.  had  notice  of  his  deed  prior  to  hia 
own  purchase  of  the  land  at  commissioner's  sale. 
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Robert  H.  Winn  and  J.  H.  Williams  for  ap{)ellants. 
B.  F.  Day  &  Sons  for  appellees. 
Appeal  from  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

This  is  an  action  to  quiet  appellants'  title  to  ninety-throe  acres  of  land 
which  they  claim  to  own  under  and  by  virtue  of  a  commissioner's  deed  made 
in  an  a'ction  for  the  partition  of  certain  lands  in  Menifee  county,  formerly 
owned-  by  them  jointly  with  one  Bettman  and  others.  Appellants  also 
claim  to  have  had  the  actual,  adverse  possession  of  the  land  described  in  the- 
petition  by  virtue  of  the  deed  of  partition  mentioned,  and  a  title  bond  pre- 
viously executed  by  their  vendor,  ever  since  June  1,  1883. 

The  petition  alleges  interference  with  their  possession  of  the  land,  and  the 
beclouding  of  their  title,  by  certain  acts  of  trespass  forcibly  committed  by 
the  appellees,  Trimble  and  Parmer,  particularly  the  latter,  and  by  the  claim 
of  the  former  to  the  ownership  of  the  land,  which  claim  is  alleged  to  be  un- 
founded and  based  ui>on  a  void  decretal  sale  and  commissioner's  deed,  which 
the  court  was  asliod  to  declare  void,  and  in  addition  judgment  was  asked 
against  appellees  for  1200  damages  for  the  acts  of  trespass  complained  of. 

The  answer  denies  appellants'  title  and  possession ;  also  the  acts  of  trespass 
charged,  and  avers  that  the  appellee,  Trimble,  is  the  legal  owner  of  the  land 
in  controversy  under  the  decretal  sale  and  commissioner's  deed  attacked  by 
the  petition,  and  that  he  is  legally  in  possession  of  the  land;  and  further^ 
that  the  title  bond  and  deed  relied  on  by  the  appellants  conferred  upon  them 
no  title  to  the  land.  The  averments  of  the  answer  were  denied  by  reply,  and 
after  the  taking  of  depositions  by  the  parties  the  case  was  submitted  for  triaL 
with  the  result  that  judgment  went  for  the  appellees,  and  appellants'  peti- 
tion was  dismissed,  with  costs.  Of  that  judgment  appellants  complain,  and 
the  case  is  now  before  this  court  for  final  adjudication. 

The  record  presents  the  following  stote  of  facts:  On  June  1,  1833,  the  ap- 
pellants. T.  N.  Perry  and  F.  N.  Carter,  bought  of  Daniel  Morrison  his  un- 
divided interest  of  one-eighth  in  a  large  tract  of  land  in  Menifee  county. 
A  title  bond  of  the  above  dace  evidencing  the  isale  was  executed  by  Morrison 
to  the  appellants.  There  is  some  question  as  to  the  date  of  the  execution  of 
this  title  bond,  but  we  incline  to  the  opinion  that  it  was  executed  and  de- 
livered at  a  time  subsequent  to  the  date  it  bears;  however,  it  is  reasonably 
manifest  from  the  evidence  that  it  was  given  the  date  June  1,  188  <,  when  de- 
livered to  appellants,  because  that  was  the  true  date  on  which  they  pur- 
chased the  interest  of  Morrison  in  the  land  in  question,  and  it  is  shown  by 
the  evidence  that  appellants  by  their  agent.  Day,  took  possession  of  the  land 
on  or  very  soon  after  June  1,  1883,  which  possession  was  actual,  adverse  to 
all  others,  and  continuous  through  Day  or  other  agents  of  appellants,  down 
to  the  time  of  the  entry  thereon  of  appellees'  agent,  Parnier,  which  wa» 
shortly  before  the  institution  of  this  action  in  the  lower  court. 

On  June  13,  1887,  an  action  was  commenced  in  the  Menifee  Circuit  Court 
between  appellants  and  Bettman  and  others,  joint  owners  of  the  entire  tract 
of  which  the  ninety-three  acres  in  controversy  was  a  part,  which  resulted  in 
a  partition  of  the  lands,  and  by  the  commissioner's  report  the  ninety-threo 
acres  mentioned  was  allotted  to  appellants  as  the  share  to  which  they  wer» 
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entitled  under  the  bond  from  their  vendor,  Morrison,  who  was  made  a  party 
defendant  in  the  action,  and  filed  answer  admitting  the  sale  and  execution- 
of  the  title  bond  to  appellants  and  his  willingness  to  have  a  deed  made  them 
for  the  land.  The  commissioner's  report  was  oonQrmed  by  the  court,  and 
the  ninety-three  acres  conveyed  the  appellants  by  deed  from  the  master  com- 
missioner, which  was  acknowledged  by  the  commissioner,  and  approved  by 
the  court  November  29,  1888,  and  duly  recorded  in  the  office  of  the  county 
clerk  of  Menifee  county  D.^cember  1,  1889. 

On  October  19,  1885,  the  appellee.  N.  H.  Trimble,  instituted  an  action  in. 
the  Menifee  Circuit  Court  for  the  satisfaction  of  a  judgment  which  he  held 
against  Daniel  Morrison,  appelUiuts'  vendor,  in  which  an  attachment  was. 
issued  and  levied  on  certain  lands  and  other  pi*operty  owned  by  Morrison, 
but  was  not  levied  upon  the  intervist  in  the  land  described  in  the  titlo  bond 
to  appellants.  By  judgment  of  the  court  in  that  action  the  properties  at- 
tached were  sold,  but  no  effort  was  made  to  subject  the  ninety  three  acre 
tract  to  the  payment  of  appellees'  debt  until  November,  lH8t),  at  which  time 
an  amended  pvJtition  was  filed  by  appellee  in  which  the  ninety-three  acres 
was  specifically  described,  and  its  sale  asked  to  pay  his  debt,  and  by  judg- 
ment of  the  court  it  was  declared  subject  to  the  debt,  and  oi-dered  to  be>sold 
by  the  master  commissioner,  and  was  sold  by  him  July  8,  1890,  at  which  sale 
appellee  became  the  purchaser.  The  sale  was  confirmed,  and  a  deed  for  the 
ninety-three  acres  made  to  appellee,  which  was  acknowledged  by  the  com- 
missioner and  approved  by  the  court  Septeml)er  12,  1800,  and  recorded  on  the 
2Uth  of  September,  1890. 

Appellants  were  not  made  parties  to  the  action  brought  by  appellee  against 
Daniel  Morrison,  nor  was  the  appellee  a  party  to  the  action  of  partition  be- 
twoeti  appellants  and  Bettman  and  others.  It  will  be  observed  that  the 
action  of  the  appellee,  Trimble,  against  Morrison  was  filed  more  than  two 
years  after  the  date  set  forth  in  the  title  bond  from  the  latter  to  the  appel- 
lants, and  as  the  contention  of  appellants  as  to  the  time  of  their  taking  pos- 
session of  the  land  in  contix)versy  is,  in  our  opinion,  sustained  by  the  record, 
it  is  manifest  that  they  were  in  the  actual  possession  of  the  land  at  the  date 
of  the  institution  of  appellees'  suit,  and  had  held  such  possession  continu- 
ously for  more  than  two  years  previous  thereto.  It  will  also  l^e  observed 
that  the  commissioner's  deed  conveying  to  appellants  the  land  in  controversy 
was  acknowledged  by  that  officer,  approved  by  the  court,  and  put  to  record 
in  the  proper  office  about  one  year  before  the  filing  of  appellees'  amended 
petition,  fully  eighteen  months  before  his  purchase  of  the  land  at  the  decretal 
sale,  and  about  one  year  and  eight  mouths  before  he  received  his  deed  from 
the  commissioner.  The  question  presented  for  decision  is,  therefore,  one  of 
priority  of  title. 

It  is  manifpst  that  the  appellee,  Trimble,  before  the  filing  of  the  amended 
petition  in  his  suit  against  Morrison,  whereby  the  ninety-three  acres  was. 
attempted  to  be  subjected  to  his  judgment  debt,  had  notice  of  appellants' 
claim  of  title,  and  of  the  existence  of  their  deed,  for,  in  the  amended  peti- 
tion, the  ninety-three-acre  tract  is -specifically  described,  which  description 
could  have  been  obtained  nowhere  else  than  from  the  commissioner's  report 
of  division  in  the  suit  between  appellants  and  Bettman,  nor  from  the  deed  of 
the  master  commissioner  conveying  to  the  appellants  the  land  allotted  them 
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b7  the  report  of  division  in  that  case,  and,  as  already  stated,  the  deed  had 
^been  put  to  record  nearly  a  year  ^lefore  the  filing  of  the  appellees*  amended 
petition.  If  the  papers  of  the  suit  between  the  appellants  and  Bettuian  fur- 
nished the  appellee,  Trimble,  a  description  of  the  hind,  they  also  apprised 
him  of  the  existence  of  the  title  bond  as  the  source  of  appellants'  title,  and 
of  the  further  fact  that  the  deed  made  by  judgment  of  the  court  through  its 
-oommissioner  had  invested  them  with  the  full  legal  title  to  the  land  pursu- 
ant to  the  terms  of  the  bond. 

Section  496,  Kentucky  Statutes,  provides  that  "no  deed  or  deed  of  trust  or 
'mortgage  conveying  a  legal  or  equitable  title  to  real  or  person'al  estate  shall 
be  valid  against  a  purchaser  for  a  valuable  consideration,  without  notice 
thereof,  or  against  creditors,  until  such  deeds  shall  be  acknowledged  or 
proved  according  to  law,  and  lodged  for  record." 

Section  494,  applying  alone  to  deeds  and  leases  of  lands,  mineral  and  other 
rights  therein  for  a  longer  period  than  five  years,  is  to  the  same  effect.  It 
follows,  therefore,  by  necessary  implication  from  the  language  of  the  two 
^sections  referred  to,  that  such  instruments  of  writing  as  are  therein  men- 
tioned, though  unrecorded,  are  not  void,  but  valid  against  purchasers  at  sale 
under  execution  or  otherwise  when  notice  has  been  given,  and  likewise 
against  creditors,  as  by  the  uniform  ruling  of  this  court  for  many  years 
-creditors  and  purchasers  have  in  that  respect  been  placed  on  the  same  foot- 
ing. Indeed  "notice  to  the  creditor,  at  any  time  before  he  may  purchase, 
affects  his  conscience,  and  he  may  be  compelled  in  obedience  to  the  equity 
evidenced  by  the  bond  or  unrecorde<l  deed  to  transfer  the  legal  title  to  the 
party  against  whom  he  ought  not  in  good  conscience  to  hold  it.*'  (Baldwin 
'  &  Co.  V.  Crow,  86  Ky..  679;  Low  &  Whitney  v.  filincoe,  10  Bush,  331;  Mor- 
ton V.  Roberts,  4  Dana,  258. ) 

In  the  case  of  Lane  v.  Martin,  23  Ky.  I^aw  Rep.,  438,  this  court  extended 
the  rule  announced  in  the  cases  supra  by  holding  that  **if  notice  of  the  out- 
standing equity  against  the  land  is  acquired  by  the  purchaser  before  he  has 
<x)mpleted  payment  of  his  purchase,  he  will  be  charged  with  the  equity  at 
Jeast  to  the  extent  of  the  unpaid  purchase  money." 

So  if  appellants  had  never  put  to  record  the  deed  received  by  them  through 
the  commissioner,  they  would  nevertheless,  under  the  rule  mentioned,  be 
•entitled  to  hold  the  land  in  controversy  against  the  appellee,  Trimble,  as  it 
*is  conclu.sively  shown  that  he  had  notice  of  the  equitable  title  conveyed  them 
by  the  ])ond  from  Morrison  before  and  at  the  time  of  his  purchase  of  the 
land.     He  is  not,  therefore,  an  innocent  creditor  or  purchaser. 

But  if  it  could  be  doubted  that  the  appellee  knew  of  the  title  bond  before 
his  purchase  of  the  land,  there  can  be  no  doubt  of  his  knowledge  of  the 
-existence  of  appellants'  deed  before  his  purchase,  as  the  recording  of  tliat  in- 
strument in  the  proper  ofHce  gave  him  constructive,  and  at  the  same  time 
effectual,  notice  of  that  fact.  He  will  not  be  allowed  in  the  face  of  the  record 
to  deny  that  he  had  such  knowledge,  or  to  shield  himself  behind  the  deed  re- 
ceived by  him  from  the  commissioner,  which  is  invalid  and  must  yield  to 
the  superior  title  conferred  upon  appellants  by  the  deed  from  the  commis- 
sioner to  them. 

It  is  contended,  however,  by  counsel  for  appellees  that  the  original  peti- 
tion in  the  action  of  Trimble  v.  Morrison  mentioned  the  letter's  interest  in 
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the  Bettman  land  for  the  purpoBe  of  subjecting  It,  with  the  other  property 
therein  described,  to  the  satisfaction  of  his  judgment,  by  reason  of  which 
and  the  service  of  summons  on  Morrison,  appellee  Trimble  secured  a  lien  on 
the  land.  As  a  part  of  the  original  petition  has  been  lost,  or  at  least,  is  not 
to  be  found  in  the  record  before  us,  we  are  unable  to  verify  this  statement ; 
but  if  it  be  true  we  can  not  see  how  it  would  benefit  the  appellee  in  this 
•case,  as  It  could  not  alter  the  fact  that  he  received  notice  of  the  existence  of 
appellants'  title  bond  and  deed  before  the  purchase  of  the  land  in  contro- 
Tersy. 

If  the  appellee  attempted  to  acquire  such  a  lien  by  the  filing  of  the  orig- 
inal iietiyon  and  service  of  summons  upon  Morrison,  it  Is  strange  indeed 
that  no  steps  were  taken  by  him  to  enforce  it  between  October  1,  18S5,  the 
date  of  the  filing  of  the  original  petition,  and  the  November  term,  1889,  of 
the  Menifee  Circuit  Court,  at  which  the  amended  petition  was  filed,  seeking 
to  subject  the  land  to  appellants'  debt. 

There  is  no  evidence  conducing  to  show  that  the  appellants  had  any 
knowledge  of  the  pendency  of  the  action  of  Trimble  v.  Morrison,  or  of  the 
4sale  at  which  he  became  the  purchaser;  nor  is  there  any  evidence  tending  to 
support  the  averment  of  appellees*  answer,  to  theefifect  that  the  appellants 
Agreed  with  Morrison  to  cancel  the  title  bond  which  he  had  executed  to 
them. 

As  to  the  appellants'  claim  for  damages  caused  by  the  acts  of  trespass  on 
the  part  of.  the  appellee,  Parmer,  the  evidence  is  vague  and  unsatisfactory; 
but  if  upon  the  return  of  the  case  to  the  lower  court  a  judgment  for  dam- 
ages is  insisted  upon,  further  proof  should  be  ordered  taken  on  that  point. 

For  the  reasons  given  the  judgment  of  the  lower  court  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  the  opinion  herein. 

Judge  O'KeAr  not  sitting. 


SMALL  V.  REEVES,  &c. 
(Filed  October  20,  1903— Not  to  he  reported.) 

1.  Res  judicata — Sufficiency  of  denial— Where  the  defendants  to  an  action 
to  set  aside  a  judicial  sale  of  lands  on  the  ground  that  th^  owner  thereof  was 
an  Imtiecile  alleged,  by  way  of  answer,  specific  facts  showing  that  in  another 
suit  involving  the  same  parties  and  subject-matter  the  same  issues  had  been 
adjudged  adversely  to  plaintiff's  contention,  a  denial  in  general  terms  that 
either  the  issues  or  the  parties  were  identical  with  those  in  the  former  suit 
did  not  put  in  issue  the  plea  of  res  ad  judicata. 

S.  Same— The  judgment  of  the  court  adversely  to  th^  contention  of  the 
plaintiff  who  seeks  to  set  aside  a  judicial  sale  of  lands  on  the  ground  of  the 
imbecility  of  the  owner  thereof  Is  a  bar  to  a  subsequent  action  by  the  same 
person  against  the  same  defendants  and  two  additional  ones  to  recover  other 
lands  sold  under  the  same  order  of  sale  on  the  ground  of  the  imbecility  of 
the  same  owner. 

8.  Pleading— Curing  defect— The  allegation  of  a  reply  that  o  judgment 
against  the  pleader  had  been  appealed  by  him  and  was  pending  in  the  Court 
of  Appeals  cured  the  defect,  if  ony,  in  the  answer,  which  relied  on  the  judg- 
ment referred  to  as  a  bar  to  that  action,  on  account  of  its  failure  to  allege 
that  the  judgment  was  unreversed  and  unmodified. 
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4.  Judgment  in  bar  pending  appeal— Tho  judgment  appealed  from  not 
having  been  superseded,  it  remained  in  full  force  and  effect  and  constituted 
a  bar  to  a  second  suit  between  the  same  parties  involving  the  same  issues, 
notwithstanding  the  appeal  was  pending  and  undetermined. 

B.  F.  Proctor  and  Proctor  &  Herdraan  for  appellant. 

Edward  W.  Hines  W.  S.  Pryor  and  W.  P.  Sandidge  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Joseph  Small  died,  InteRtate,  in  Todd  county,  Kentucky,  leaving  two  sons, 
^he  appellant,  William  Small,  and  John  S.  Small,  who  were  his  only  heirs 
at  law.  The  esUite  Inherited  by  the  sons  consisted  of  a  large  body  of  land. 
The  father  owed,  at  his  death,  debts  amounting  to  $,1836.  In  order  to  pay  off 
this  indebtedness,  for  which  they  were  liable  to  the  extent  of  the  estate  in- 
herited, they  borrowed  the  $1,836  from  John  Muir,  to  whom  they  executed  and 
delivered  their  joint  notes  to  secure  which  Ihey  mortgaged  their  inheritance. 
Tnis  note  was  afterwards  assigned  l>y  Muir  to  the  Bank  of  Klkton,  and  not 
having  been  paid  at  maturity,  legal  proceedings  were  instituted  to  recover 
the  debt,  and  to  enforce  the  mortgage  lien. 

-  It  having  been  ascertained  between  the  brothers  that  William  Small's  part 
of  the  indebtediiHss  to  the  bank  amounted  to  1769.  a  judgment  was  permit- 
ted to  go,  ordering  the  sale  of  seventy  acres  of  his  land  to  pay  it  off.  At  the 
commissioner's  sale  had  John  S.  Small  became  the  purchaser  of  the  land 
for  the  amount  of  the  indebtedness,  and  the  sale  being  confirmed,  he  became 
the  owner. 

On  the  21st  day  of  March,  18i*5,  John  S.  Small  borrowed  of  B.  D.  Johnson 
$1,087.60,  and  to  secure  its  payment  gave  him  a  mortgage  on  a  tract  of 
eighty  and  one-half  acres  of  land,  and  upon  another  tract  of  seventy  acres, 
this  latter  being  the  property  theretofore  owned  by  William,  and  sold  at  the 
judicial  sale  before  mentioned.  On  the  same  day  William  Small  and  John 
S.  Small  executed  a  mortgage  to  appellee,  Willis  L.  Reeves,  to  secure  a  joint 
note  given  by  them  to  him  for  12,556,  on  the  same  land  mortgaged  to  John- 
son, and  also  146  acres  of  land  belonging  to  William  Small.  By  this  arrange- 
ment lieeves  acquired  a  second  lien  on  John  S.  Small's  property,  and  a  first 
lien  on  that  of  William  Small. 

A  large  part  of  the  money  borrowed  of  Johnson  and  Reeves  was  used  in 
paying  off  the  indebtedness  due  the  Bank  of  Elkton,  evidenced  by  the  note 
assigned  to  it  by  John  Muir. 

In  18b7,  his  debt  not  having  bt»en  paid,  Johnson  instituted  an  action  in 
the  Todd  Circuit  Court  for  judgment  and  an  enforcement  of  his  lien. 
Reeves  was  ^nade  a  ptirty  defendant,  and  filed  an  answer,  which  was  made  a 
cross  petition  against  the  Smalls,  asking  for  a  judgment  for  his  debt  and 
an  enforcement  of  his  lien.  No  defense  was  made  to  this  action,  and  a  judg- 
ment was  rendered  for  the  indebtedness,  establishing  the  respective  priorities 
of  the  plaintiff  and  cross  plaintiff  for  an  enforcement  of  their  liens,  and 
the  Nile  of  the  mortgaged  land  in  separate  tracts.  As  this  land  had  formerly 
constituted  one  farm,  the  Smalls  deeming  It  to  their  advantage  that  it 
should  he  sold  as  a  whole,  made  a  written  request  t<o  the  commissioner  to  so 
sell  it,  ogreeing,  if  this  was  done,  to  convey  it  themselves  to  the  purchaser. 
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At  the  sale  had  in  pursuance  of  this  judgment  appellee,  Thad.  Coleman ». 
became  the  purchaser  of  all  the  mortgaged  land  for  the  sura  of  $4,602. 88 ^ 
which  sum  discharged  the  indebtedness  to  Johnson  and  Reeves,  leaving  a 
small  balance  due  to  the  Smalls,  which  was  x)ald  over  to  them  In  pursu- 
ance of  their  agreement  they  conveyed  the  land  to  the  purchaser,  who  sub- 
seqaently  conveyed  it  to  B.  F.  Gill. 

Some  six  years  afterwards  William  Small,  by  his  next  friend,  T.  F.  Small» 
instituted  an  action  in  the  Todd  Circuit  Court,  setting  out  all  of  the- 
foregoing  facts,  as  to  the  creation  of  the  indebtedness  to  Coleman  and 
Reeves,  and  the  judicial  proceedings  had  in  relation  thereto,  alleging  that 
at  the  time  of  the  creation  of  the  indebtedness,  the  execution  of  the  instru- 
ments of  writing  referred  to,  and  the  judgment  of  the  court,  he  was  an 
idiot,  incapable  of  understanding,  or  mailing  a  contract;  that  this  imbecility 
of  mind  was  well  known  to  all  the  parties  in  inteivst,  and  praying  that  the- 
judgment  be  set  aside ;  that!  his  note  and  mortgage  to  Reeves  be  canceled  > 
and  that  he  recover  the  tract  of  14(5  acres  of  land  which  had  been  lost  to  him 
by  the  judicial  sale. 

To  this  action  Johnson,  Reeves,  Coleman  and  his  subst  quent  vendee,  B. 
F.  Gill,  were  made  parties  defendant.  Appc^llee,  ^Yi^is  L.  Reeves,  being  th^ 
judge  of  the  Todd  Circuit  Court,  a  special  judge  was  elected  to  try  the  case. 
Although  the  term  for  which  he  had  been  electe<l  expired  before  the  action, 
was  tried,  he,  at  a  subsequent  term,  decided  the  action,  dismissing  the  peti- 
tion. Upon  appeal  to  this  court  the  judgment  was  reversed  on  the  ground 
that  the  special  judge  had  no  jurisdiction  after  the  expiration  of  the  term 
for  which  he  was  elected  to  try  the  case  the  court  also  holding  that  appel' 
lant  was  entitled,  when  the  case  returned  to  the  circuit  court,  to  an  issue- 
out  of  chancery,  that  the  question  of  his  mental  capacity  might  be  tried  by 
a  jury.  On  this  last  issue  the  jury  returned  a  verdict  that  he  was  of  sound 
mind;  whereupon  the  whole  case,  together  with  the  verdict  of  the  jury,  was 
again  submitted  to  the  court,  and  a  judgment  rendered,  dismissing  the  peti- 
tion. This  case  was  appealed  to  this  court  and  the  judgment  affirmed.  (22 
Ky.  Law  Rep.,  1051.) 

Pending  the  hearing  of  his  motion  for  a  new  trial  in  the  before-mentioned 
case  appellant  instituted  thib  action  in  the  Todd  Circuit  Court,  making 
parties  defendant  all  of  the  defendants  in  the  first  action,  and  in  addition 
thereto  John  Muir  and  the  Bank  of  Klkton.  He  alleges  in  his  petition  all 
of  the  transactions  between  him  and  John  S.  Small  and  John  Muir,  together 
with  the  institution  of  the  action  by  the  Bank  of  Elkton,  the  sale  of  his  tract 
if  seventy  acres  of  land,  its  purchase  by  John  S.  Small,  and  then  again  sets, 
forth  all  of  the  allegations  in  his  petition  in  his  case  to  recover  the  146  aci*e- 
tract,  and  prays  that  the  judgments  in  both  cases,  and  the  sales  then>under, 
be  set  aside  and  held  for  naught,  and  that  all  of  the  instruments  of  writing 
constituting  the  basis  of  these  actions  be  canceled,  and  that  he  recover  the 
seventy  acres,  which  had  been  originally  lost  to  him  by  the  judicial  sale  had 
in  the  action  of  the  Bank  of  Klkton  against  him  and  his  brother,  and  which 
was  subsequently  mortgaged  to  Johnson  and  Reeves,  and  which,  together 
with  all  of  the  other  mortgaged  land,  passed  to  the  purchaser,  Coleman,  at. 
the  judicial  sale  had  in  the  Johnson  case. 
He   again  alleges  his  idiocy  as  a  basis  for  the  relief  for  which  he  prays^ 
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-^nd  asks  a  trial  by  jury  of  this  issQe.  To  this  petition  the  appellees  filed 
^answers,  setting  ;up  various  matters  of  defense,  among  which  is  the  plea  of 
^es  ad  judicata.  As  a  basis  of  this  plea  the  answers  set  forth  with  minute 
particularity  all  of  the  facts  contained  in  plaintiff's  petition  in  bis  first  case, 
the  issues  joined  thereon,  and  the  judgment  of  the  circuit  court  dismissing 
the  petition,  alleging  also,  in  general  terms,  that  the  issues  and  parties  to 
^he  first  action  and  to  the  second  action  were  identical.  To  these  pleas  the 
■Appellant  fileil  replies,  denying,  in  general  terms,  that  either  the  Issues  or 
the  parties  in  the  second  action  were  identical  with  those  of  the  former  case, 
-And  also  stating  that  he  had  appealed  to  this  court  from  the  judgment  dis- 
missing his  former  petition,  and  that  he  was  actively  prosecuting  the  appeal 
iby  preparing  the  record  for  transmission  to  this  court.  General  demurrers 
"were  filed  by  the  appellees  to  the  replies,  which  were  sustained  by  the  court, 
■^nd  appellant  declining  to  plead  further,  his  petition  was  dismissed;  from 
Which  judgment  he  has  brought  the  case  here  for  review. 

The  general  denial  of  appellant,  that  the  issues  and  the  parties  In  the  pre?- 
'Bnt  case  are  identical  with  those  in  the  former  case,  does  not  put  in  issue 
the  plea  of  res  ad  judicata,  for  it  leaves  undenied  all  of  the  allegations  of 
facts  set  forth  in  the  answers,  upon  which  the  plea  is  Isased.  These  undenied 
Allegations  fully  establish  the  identity  of  the  issues  and  the  parties  in  the 
t)ases  except  thi\t  appellant  has  undertaken  to  add  an  issue  and  two  parties, 
Muir  and  the  Bank  of  Elkton.  In  order  to  obtain  the  relief  prayed  in  ibis 
xase  the  judgment  in  the  former  case  must  be  set  aside  for  precisely  the 
same  reason  alleged  in  the  former  and  in  the  present  case.  The  tract  of  146 
-Acres  of  land  involved  in  the  former  case,  and  the  tract  of  seventy  acres 
nought  to  be  recovered  in  this  case,  were  sold  under  the  same  judgment. 
And  appellant  can  not  try  the  validity  of  that  judgment  in  two  separate 
x)ases.  He  sought  in  the  former  case  to  vacate  the  judgment'  against  hina 
because  of  his  imbecility;  he  seeks  in  this  case  to  vacate  that  same  judg- 
ment because  of  his  imbecility.  This  issue  was  tried  out  in  the  former  cmse, 
And  decided  adverse  to  him;  that  judgment  was  appealed  to  this  court  and 
-Affirmed.  Appellant  can  not  separate  his  causes  of  action  in  this  manner, 
in  order  to  have  two  trials  of  the  same  issue.  This  doctrine  is  elementary, 
-And  has  been  decided  so  often  by  this  court  as  to  make  special  citation  un- 
■taeoessary. 

There  must  be  an  end  to  judicial  investigation  at  some  time,  both  for  (he 
t>urpose.<if  relieving  the  parties  from  vexatious  litigation,  and  also  to  gcive 
-repose  to  the  title  of  property  Involved  therein.  The  wisdom  of  this  rule  Is 
based  upon  the  experience  of  ages.  But  it  is  contended  by  appellant  thas 
the  plea  of  res  adjudicata  is  technically  defective,  because  of  its  failure  to 
allege  that  the  judgment  pleaded  was  unreversed  and  unmodified,  or  that  it 
had  become  final.  Conceding  the  validity  of  the  first  part  of  this  objeotion. 
We  are  of  opinion  that  appellant's  replies,  in  which  he  sets  forth,  specifically, 
that  the  judgment  against  him  has  been  appealed  by  him,  and  is  pending  In 
the  Court  of  Appeals,  shows  that  the  judgment  is  unvacated  and  unmodi- 
fied, and  cures  the  defect,  if  any,  in  the  plea.  There  is  much  authority  for 
the  position  that  a  judgment  can  not  he  pleaded  In  bar  of  another  action  In- 
volving the  same  issue,  and  between  the  same  parties,  which  has  been  ap- 
pealed, until  it  becomes  final  by  a  judgment  of  the  appellate  court,  and  there 
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\b  also  high  anthoritj  to  the  coDtrnry.  We  think,  ^however,  this  question  Isl 
settled  adveisely  to  appellant  by  section  747  of  the  Code,  which  provides  that. 
*'an  appeal  shall  not  stay  proceeding  on  the  judgment  unless  superedeas  b» 
Issued. ' ' 

The  .record  shows  that  no  supersedeas  was  issued  in  the  former  case,  and 
this  left  the  judgment  in  full  force  and  effect,  constituting  a  bar  to  the  in- 
stitution of  the  second  suit  between  the  same  parties  upon  the  same  Issues. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 


ROBINSON  V.  PENCE,  &c. 

(Filed  October  21,  l«i)a-Not  to  be  reported. ) 

Construction  of  will— Power  of  devisee  to  sell— One  who  takes  under  a  de- 
vise in  trust  for  his  children,  with  "power  to  sell  the  real  estate  held  in  trust 
and  reinvest  the  same  in  .other  real  estate  subject  to  the  same  trusts  and 
conditions,"  may  pass  title  to  the  real  estate  by  his  deed  without  obligatloi^ 
on  the  purchaser  to  look  to  the  reinvestment  of  the  proceeds. 

Yictcr  F.  Bradley  for  appellant. 

Montgomery  &  Lee  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

This  action  involves  the  construction  of  certain  provisions  of  the  will  of- 
Mary  J.  Pence,  deceased,  as  follows: 

"Sd.  I  devise  to  my  son,  Daniel  B.  Pence,  one-fourth  of  my  estate  at  my 
death,  to  be  ascertained  in  the  same  way  that  the  amount  of  the  devise  of- 
my  daughter,  Emma  F.  Duncan,  is  to  be  ascertained;  and  the  devise  to  said 
Dani**l  B.  Pence  is  to  be  held  in  trust  fcr  his  children  by  my  said  son  durinff- 
his  life;  and  he  is  not  to  be  required  to  execute  any  bond  as  their  trustee^ 
nor  account  to  his  children  for  the  proceeds  of  their  estate,  but  the  Fame  ia^ 
to  be  invested  in  real  estate  as  a  home  for  said  Daniel  B.  Pence  and  his  chiK 
dren  during  his  life." 

And  the  following  part  of  the  6th  clause: 

•*6th.  *  ♦  •  I  desire  the  aforesaid  trustee  to  have  the  power  to  sell  the. 
real  estate  held  in  trust  and  reinvest  the  same  in  other  real  estate,  subject, 
to  the  same  trusts  and  conditions. " 

The  question  for  decision  is,  can  Daniel  B.  Pence,  by  his  deed  to  a  part  o^ 
the  land  embraced  by  and  held  under  the  dd  clause  of  the  will,  convey  a.. 
good  title  to  a  purchaser f  Daniel  B.  Pence  admits  that  he  holds  the  land  in 
tmat  for  his  children,  and  it  is  alleged  and  shown  that  the  sale  is  an  ad^. 
▼antageous  one,  and  for  the  purpose  of  reinvestment  as  stated.  The  pur-, 
chaser  has  questioned  the  i>ower  of  the  trustee  to  make  the  sale  and  convey •«. 
ance. 

We  are  satisfied  that  the  deed  of  the  trustee  passes  the  title  devised  by  tha. 
will,  and  the  purchaser  is  not  required  to  see  to  the  reinvestment  of  the  proi 
oeeds  of  the  sale.    (Section  4846,  Kenti^cfey^  Statutes. ) 

The  judgment  of  the  circuit  court  decreeing  that  the  purchaser  specifically- 
perform  his  contract  for  the  purchase  of  a  part  of  the  land  is  affirmed. 


734  SHAWHAN  V.  HARRISON  COUNTY,  KENTUGKT. 

SHAWHAN  V.  HARRISON  COUNTY.  KENTUCKY. 

(Filed  October  21,  1908.) 

1.  Collection  of  taxes— Contract  with  flscal  courtr-One  who  is  employed 
by  the  fiscal  court  of  a  county  to  collect  "suck  taxes  as  to  which  the  sheriff 
has  been  exonerated,  and  such  taxes  as  are  due  the  county  separately  from 
the  State,"  is  not  authorized  to  collect  from  distillery  warehousemen  taxes 
tlue  the  county  on  distilled  spirits  from  the  collection  of  which  the  sheriff 
bas  not  been  exonerated,  nor  to  receive  pay  for  such  collection. 

a.  Official  acts— De  facto  officer— The  right  of  the  county  to  recover  from 
Its  agent  amounts  wrongfully  collected  by  him  can  not  be  defeateci  on  the 
ground  that  there  had  been  no  legal  payment  of  the  taxes  by  reason  of  his 
alleged  lack  of  authority  to  collect,  as  his  acts,  so  far  as  the  taxpayer  was 
-concerned,  were  those  of  a  de  facto  officer  acting  under  claim  and  color  of 

I  authority,  and  were  binding  ujion  himself  as  well  as  upon  the  county  upon 

its  ratiflcatlon  of  them. 
8.  Party  to  action— A  suit  to  recover  taxes  wrongfully  collected  was  prop- 

!  «rly  brought  in  the  name  of  the  county  rather  than  in  that  of  the  fiscal  court 

t)f  the  county. 

J.  I.  Blanton,  W.  S.  Pryor  and  D.  Bradley  Shawhan  for  appellant. 

Berry  &  Webster  for  appellee. 

•  Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  auditor's  agent  for  Harrison  county.  He  was  also  appointed 
by  the  fiscal  court  of  Harrison  county  in  October,  1900,  to  collect  certain 
back  tiixcs  owing  the  county.  The  order  of  appointment  contains  the  con- 
tract, defining  appellant's  authority,  as  well  as  fixing  his  pay.  As  to  his 
authority  and  compensation  it  stated  :  "That  this  orcier  be  construed  to  in- 
I  x)lude  the  collection  only  of  such  taxes  as  to  which  the  sheriff  had  been  exon- 

f  crated,  and  such  taxes  as  are  due  the  county  separately  from  the  State,  and 

f  «8  to  which  taxes  he  can  not  recover  or  collect  as  said  auditor's  agent,  and 

}  for  his  services  in  the  collection  of  said  taxes  he  is  to  have  an  amount  equal 

I  to  one-fourth  of  all  sums  so  collected." 

I  It  is  the  duty  of  auditor's  agents  to  cause  omitted  property  to  be  assessed 

for  taxation,  and  to  collect  the  taxes  due  thereon.  They  are  primarily  asses- 
«ing  oflicers.  They  have  no  authority  to  collect  any  taxes  except  from  such 
property  as  may  have  Ihh^u  omitted  from  assessment.  Inasmuch  as  the  same 
^issessment  op.^rates  for  both  Srate  and  county  purpoiies,  the  act  of  theau- 
tiitor's  agents  in  procuring  the  assessment  of  omitted  properties  inures  to 
the  benefit  of  the  counties.  In  the  contract  involved  here  the  parties  have 
carefully  excluded  from  it  any  act  of  appellant  as  auditor's  agent.  What  he 
was  employed  by  this  order  to  do  was  entirely  outside  of  the  range  of  his 
t)llicial  duties. 

Actijig  under  the  authority  of  this  appointment,  as  appellant  claims,  he 
collected  from  certain  distillery  warehousemen,  from  Octolwr  14,  1890,  to 
April  0,  \H92,  sums  aggregating  $017.96,  as  taxes  due  Harrison  county  on  dis- 
tilled spirits  contjiined  in  bonded  warehouses.  Sections  4105-4114,  inclusive, 
of  Kentucky  StJitutes,  govern  the  assessihent  and  collection  of  taxes  on  d\s- 
^illed  spirits.     In  short,  the  person  or  corporation  having  the  custody  of  dis- 
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tilled  gpiritfi  od  September  15  of  each  year  is  made  liable  primarily  for  the 
taxes  thereon.  Such  custpdian  pays  the  taxes,  but  is  given  a  lien  on  the 
spirits  for  the  sum  so  paid  and  interest  as  against  the  actual  owner.  As  the 
spirits  are  or  may  be  in  bond  to  the  United  States  government  for  the  taxes 
due  it,  it  is  provided  (sections  4100-4111)  that  the  warehouseman  shall  report 
to  the  auditor  of  public  accounts  the  quantity  of  liquors  so  held  by  him,  and 
when  United  States  government  tax  will  be  due;  and  such  as  will  not  be 
due  before  the  1st  day  of  M-irch  after  the  assessment  the  Skate  tax  shall  be 
due  on  the  2d  day  of  January,  May  and  September  next,  or  whenever  the 
spirits  are  removed  from  the  warehouse.  If  the  tax  is  not  pnid  within  fl^e 
days  after  it  is  due  it  is  declared  to  be  deliaquent.  This  tax  is  required  by 
section  4111  to  be  paid  "to  the  officer  entitled  to  receive  the  same."  By  sec- 
tion 4I2'*>,  Kentucky  Statutes,  the  sheriff  is  by  virtue  of  his  office  the  collector 
of  taxes  of  the  county  if  he  execut<»s  the  bonds  required  by  law.  In  default 
thereof  the  fiscal  court  may  appoint  a  tax  collector.  The  taxes  on  the  spirits 
which  were  paid  to  app.^llMnt  were  presumably  collectible  by  the  sheriff  of 
Harrison  county,  nothin;^  appearing  that  he  had  failed  to  execute  the  pi'oper 
bonds.  It  is  neither  alleged  nor  shown  that  the  sheriff  had  ever  t)een  exon- 
erated from  their  collection.  By  statute  he  was  allowed  4  per  cent,  for 
ooUecting  these  taxes.  We  very  much  doubt  whether  it  was  ever  really  con- 
templated by  both  parties  that  these  and  similar  taxes  were  to  be  embraced 
by  the  order,  although  its  terms  are  brcMid  enough  to  include  them.  But, 
however  that  may  be,  under  the  circumstances  as  shown  appellant  was  not 
even  technically  entitled  to  receive  them.  Harrison  county  sued  him  to  re- 
cover the  sums  collected,  with  interest  from  the  dates  of  collection.  His 
Answer  claimeil  a  cretlit  for  one-fourth  of  the  sum  collected,  and  In  addition, 
by  way  of  counterclaim  and  set-off,  he  claimed  that  appellee  had  wrongfully 
refused  to  permit  him  to  collect  some  11,500  of  other  and  similar  taxes,  and 
had  collecteii  them  itself,  and  that  he  was  entitled  to  25  per  cent,  of  that 
sum  also.     The  court  sustained  a  demurrer  to  these  pleas. 

We  are  of  the  opinion  that  the  pleas  are  not  good.  The  t.nxes  collected 
were  not  of  the  character  covered  by  the  terms  of  the  contract,  as  the  sheriff 
had  not  been  exonerated  from  their  collecticm.  Consequently  appellant  was 
neither  authorized  to  collect  them  nor  to  receive  pay  for  their  collection.  It 
is  suggested  that  appellee  can  not  maintain  this  action  unless  it  admits  ap- 
pellant's authority  to  collect  the  txixes  under  the  contract;  for,  it  is  wiid.  If 
appellant  was  not  so  authorized,  their  payment  by  the  tiixpayers  was  volun- 
tary, and  did  not  operate  as  a  discharge  of  their  obligations.  It  is  claimed 
that  until  the  taxes  were  paid  to  one  authorized  to  collect  them  they  were 
not  paid  at  all  in  point  of  law,  and  are  yet  owing  by  the  taxpayers  to  the 
county.  Appellant  was,  as  to  the  taxpayers,  at  least  a  de  facto  official,  act- 
ing under  claim  and  color  of  official  authority.  His  acts  are  binding  on 
himself,  at  least,  as  well  as  upon  the  county  when  ratified  by  it.  He  will  be 
required  to  deliver  to  the  rightful  claimant  the  money  he  has  collected 
wrongfully  in  its  name,  while  acting  ostensibly  within,  yet  actually  beyond, 
his  authority.  The  action  was  properly  brought  in  the  name  of  Harrison 
county,  as  the  money  was  owing  to  the  county  in  its  corporate  capacity,  and 
not  to  the  fiscal  court,  who  are  but  directors  of  the  county's  fiscal  affairs. 

The  Judgment  is  afiSrmed,  with  damages. 
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JENKINS  V.  CHISM. 

(Flied  October  21,  1908— Not  to  be  reported. ) 

1.  Pleading— Suffi^Doy  of  petition— Alienation  of  husband's  affections-* 
In  an  action  instituted  by  a  married  woman  to  recover  against  another  for 
the  alienation  of  her  husband's  affections  the  petition  need  not  state  the^ 
particular  words  of  flatteij  and  misrepresentation  and  the  particular  ma- 
licious, wrongful  and  persuasive  advice  and  inducements  used  to  poison  the 
husband's  mind  which  she  relies  upon  as  supporting  her  cause  of  action. 

3.  Same— Where  the  petition  alleged  that  the  defendant  by  his  words  and 
conduct  produced  a  separation  between  husband  and  wife,  and  that  his  pur- 
I>ose  was  to  do  so  when  he  used  the  words  and  committed  the  acts  com- 
plained of,  it  was  not  necessary  to  allege  that  he  intended  by  what  he  said 
to  alienate  the  husband's  affections  and  to  deprive  the  wife  of  his  affections, 
comfort,  society  and  support. 

8.  Same— Sufficiency  of  answer— The  court  did  not  err  in  sustaining  a  de. 
ZDurrer  to  a  paragi'aph  of  the  answer  which  alleged  that  the  separation  be- 
tween husband  and  wife  was  caused  by  the  fault  of  the  wife,  as  proof  as  to 
the  fault  of  the  wife  could  have  been  admitted  under  the  general  denial  in 
another  jiaragraph  of  the  answer. 

4.  Evidence— Evidence  that  the  wife  frequently  went  to  town  and  left  her 
husband  all  day  was  not  competent  in  the  absence  of  proof  to  show  that  it 
was  without  his  oonsent  or  approval,  or  that  it  lessened  his  love  and  esteem 
for  her  to  any  extent. 

6.  Settlement  with  husband— Bar  to  action— Articles  of  separation  entered 
into  between  the  husband  and  wife  whereby  the  wife  was  given  the  person- 
alty, which  she  took  to  her  husband's  home,  and  which  she  mnde  while  there, 
and  a  sum  of  money  for  her  inchoate  right  of  dower  in  her  husband's  land, 
did  not  bar  her  right  of  action  against  a  third. party  for  the  alienation  of 
her  husband's  affections. 

6.  Error  not  excepted  to— Objectionable  statements  and  improper  language 
of  counsel  in  argument  to  jury  not  excepted  to  at  the  time  can  nut  be  con- 
sidered as  grounds  for  reversal. 

George  T.  Duff  and  W.  L.  Porter  for  appellant 

Williams  Ss  Underwood  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

On  the  19th  of  February,  1G()2,  the  appellee  filed  her  petition  in  the  Barren 
Circuit  Court  against  appellant,  stating  that  she  and  T.  T.  Chisin  were 
legally  married  on  the  20th  of  December,  1896,  and  that  they  lived  together 
as  husband  and  wife  from  that  time  until  September,  1901,  and  that  while 
they  lived  together  their  domestic  happiness  was  complete;  that  each  per- 
formed their  rcHpective  duties  as  husband  and  wife.  The  petition  continues 
as  follows:  "That  on  or  about  the  —  day  of  September,  1901,  whilst  she  and 
her  husband  were  living  in  the  aforesaid  county  and  State,  the  defendant,  J. 
C.  Jenkins,  made  frequent  visits  to  the  home  of  herself  and  husband  for  the 
purpose  of  misrepresenting  her  to  her  said  husband,  to  poison  his  mlod 
against  her.  alienate  his  affections  from  her  and  induoe  him  to  mistreat  and 
abandon  her;  that  said  defendant  did  by  his  flattery  and  misrcprasBBtatloD* 
of  plaintiff  and  by  his  malicious,  wrongful  and  persuasive  adsLoa  and  other 
inducements,  poison  her  said  husband's  mind  against  her,  alienate  his  afbio- 
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tions  and  cause  him  to  mistreat  and  abandon  her,  thereby  separating  them 
as  husband  and  wife ;  that  defendant  had  destroyed  her  happiness  and  home 
forever;  that  the  loss  of  her  said  husband,  his  comfort  and  assistance  and 
his  affections  and  companionship  has  caused  her  suffering  mentally,  etc.** 

There  was  a  demurrer  filed  to  this  petition  which  was  overruled.  It  is 
argued  by  appellant's  counsel  that  the  courts  erred  in  thia,  that  the  petition 
failed  to  allege  the  particular  words  and  acts  of  flattery,  misrepresentation 
and  his  malicious,  wrongful  and  persuasive  advice  and  other  inducements^ 
to  poison  her  husband's  mind.  As  an  original  proposition  there  would  seemv 
to  be  much  force  in  this  contention.  But  in  view  of  the  fact  that  this  court 
has  held  that  a  plea  to  a  not3  that  was  obtained  by  fraud,  covin  and  mis- 
representation, without  setting  forth  the  particular  facts  which  constituted 
the  fraud,  covin  and  misrepresentation,  was  good,  and  that  this  court  has  re- 
peatedly decided  that  a  petition  stating  that  an  injury  sustained  by  reason- 
of  the  negligence  of  the  defendant  in  the  management  and  operation  of  the- 
machine  or  thing  under  defeiidant's  control  without  setting  forth  the  par- 
ticular acts  of  negligence,  and,  likewise,  that  the  plea  of  contributory  negli- 
gence of  the  plaintiff  produced  the  injury  without  setting  forth  the  particular 
acts  of  negligence  relied  on,  was  sufficient  and  a  good  plea,  we  are  of  the 
opinion  that  the  court  did  not  err  in  overruling  the  demurrer  to  the  petition 
on  that  ground.  Appnilant  further  contends  thnt  the  petition  is  insufficient- 
in  failing  to  allege  that  appellant  intended  by  what  he  said  to  appellee's- 
husband  to  thereby  deprive  her  o^  his  affections,  comfort,  society  and  sup- 
port; that  it  should  have  been  alleged  that  appellant  knowingly  and  inten- 
tionally poisoned  the  mind  of  appellee's  husband -against  her.  We  are  of  the- 
opinion  that  this  criticism  of  the  i)etition  can  not  avail,  for  it  is  stated  in 
the  petition  that  appellant,  by  his  words  and  conduct,  did  produce  the  sep- 
aration, and  that  such  was  his  purpose  when  he  used  the  words  and  com- 
mitted the  wrongs  alleged. 

In   our  opinion  the  petition  was  sufficient.     (Beitzraan  v.  Millin,  9d  Ky. 
Law  Rep.,  298.) 

Appellant  complains  that  the  court  erred  in  sustaining  a  demurrer  to  the 
second  paragraph  of  his  answer,  in  which  he  allege  that  the  separation  of 
appellee  from  her  husband  was  caused  by  the  fault  of  appellee,  and  that  ap- 
pellee and  her  husband  had  entered  into  a  written  contract  of  separation  by 
which  he  accepted  $860  in  satisfaction  of  her  claim  upon  her  husband  by  rea- 
son of  which  she  surrendered  her  right  to  maintain  this  action.  The  court 
did  not  err  in  this.  The  first  matter  referred  to  in  the  second  paragraph  of 
the  answer,  to  wit,  that  it  was  by  her  fault  the  separation  was  brought  about, 
If  competent,  could  have  been  introduced  as  evidence  under  the  general 
denial  in  the  first  paragraph  of  the  answer.  The  issue  to  be  tried  was 
whether  or  not  the  appellant,  by  his  wrongful  conduct,  caused  the  separa- 
tion. On  the  trial  appellant  did  introduce  proof  which  was  withdrawn  from 
the  jury  by  the  court,  over  the  objection  of  the  appellant,  to  the  effect  that 
appellee  frequently,  during  the  last  year  before  the  separation,  left  home 
early  in  the  morning  and  drove  to  town  with  her  daughter,  by  her  first  hus- 
bond,  remaining  away  all  day,  leading  her  husband  alone.  The  court  did  not 
err  in  this  for  the  reason  that  the  appellant  did  not  prove,  or  offer  to  prove, 
that  this  absence  of  the  wife  was  without  his  approval  or  consent,  nor  that 
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it  at  all  affected  him  or  lessened  his  love  and  esteem  for  his  wife  in  any  re- 
spect. 

The  written  articles  of  separation  referred  to  in  the  second  paragraph  of 
appellant's  answer  was  by  appellant  introduced  as  evidence  over  the  objec- 
tion of  appellee.  This  contract,  as  we  construe  it,  is  not  a  bar  to  her  cause 
of  action  against  appellant  because  under  it  she  did  not  receive  anything  for 
her  support. 

She  only  received  the  personal  property  which  she  took  there,  and  which 
she  made  while  there,  and  fS50  for  her  inchoate  right  of  dower  and  home- 
stead in  the  lands  of  her  husband,  which  interest  in  the  lands  she  was  in- 
yested  with  by  the  statutes  at  the  instant  of  her  marriage,  or  at  the  moment 
of  purchase  thereof  by  her  husband.  Even  if  she  had  received,  under  the 
firticles  of  seiiaration  from  her  husband,  anything  for  her  support,  it  is  an 
'undetermined  question  in  this  State  whether  this  would  bar  her  right  of 
■action  against  a  third  party,  and  for  the  reasons  stated  it  is  unnecessary  for 
the  court  to  pass  upon  this  question  in  this  case. 

As  to  the  ground  of  improper  language  used  by  Underwood,  appellee's 
counsel,  in  his  closing  argument  to  the  jury,  it  is  sufficient  to  say  that  it 
does  not  appear  that  his  statements  were  objected  to  or  excepted  to  at  the 
time,  hence  we  can  not  inquire  into  the  propriety  or  impropriety  of  the 
statements  alleged  to  have  been  made.  In  Saylor  v.  Commonwealth,  22  Ky. 
Law  Kep.,  473|  the  court  said:  "The  objectionable  argument  of  the  prose- 
cuting attorney  does  not  appear  in  the  bill  of  exceptions,  and  we,  therefore, 
can  not  consider  it.  It  appears  only  in  the  motion  for  a  new  trial."  (21 
Ky.  Law  Rep.,  221.) 

.  The  api)ellant's  objection  to  the  instructions  are  not  well  taken.  They 
contain  the  law  of  the  case.  The  evidence  introduced  on  the  trial  was  cod- 
flicting,  and  while  not  very  stiti.sfactory,  yet  the  verdict  of  the  jury  was  not 
BO  flagrantly  against  the  evidence  that  we  feel  authorized  to  disturb  it. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
the  judgment  of  the  lower  court  is  affirmed. 


CITY  OF  LEXINGTON  v.  GENTRY. 
(Filed  October  22,  1908.) 

1.  Jailer's  fees— Liability  of  city  for— The  county  jailer  has  no  right  to  re- 
fuse to  receive  prisoners  committed  to  his  custody  by  the  judgment  of  the 
police  court  of  a  city  on  the  ground  that  the  court  has  not  complied  with 
the  provision  of  section  3151  of  the  Kentucky  Statutes,  requiring  all  pris- 
oners for  whose  keep  the  city  is  liable  to  be  confined  in  the  city  workhouse, 
and  the  city  la,  under  the  provisions  of  section  1730  of  the  Kentucky  Stat- 
utes, liable  to  the  jailer  for  the  keep  of  prisoners  committed  to  the  jail  In 
oases  where  the  city  gels  the  benefit  of  fines,  notwithstanding  the  police 
court  may  have  failed  to  comply  with  section  3151. 

2.  Same— In  cases  in  which  no  fines  are  imposed  by  statute  the  city  is  not 
liable  for  the  keep  of  prisoners  confined  in  the  county  jail. 

W.  S.  Bronston  for  appellant. 

(George  C.  Webb  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barlcer. 

The  appellee,  J.  Morgan  Gentry,  instituted  this  action  in  the  Fayette  Cir- 
cuit Court  to  recover  of  the  city  of  Lexington  (a  city  of  the  second  class) 
the  sum  of  t436.60,  the  aggregate  amount  of  fees  claimed  to  be  due  him  as 
jailer  of  Fayette  county,  for  the  keep  of  certain  classes  of  prisoners  commit- 
ted to  his  custody  by  the  police  court  of  Lexington. 

The  validity  of  this  claim  depends  upon  the  construction  of  the  following 
sections  of  the  Kentucky  Statutes: 

"Section  1730.  The  fees  of  the  jailer  ^shall  be  as  followsi  ♦  *  *  For  keep- 
ing and  dieting  prisoners  in  jail  when  confined  for  an  offense  other  than  a 
ielony  or  contempt  of  court,  60  cents  per  day.  to  be  paid  out  of  the  county 
levy,  unless  confined  for  a  breach  of  the  by-laws  or  ordinances  of  a  city  or 
town,  or  for  the  violation  of  a  statute,  where  the  city  or  town  gets  the  ben- 
"eflt  of  the  fine:  in  that  case  to  be  paid  by  such  city  or  town.  For  imprison- 
ing and  releasing  a  prisoner  charged  with  a  misdemeanor,  60  cents,  to  be 
paid  out  of  the  county  levy,  unless  confined  for  a  breach  of  the  by-laws  or 
ordinances  of  a  city  or  town,  or  for  a  violation  of  statute,  where  the  city  or 
town  gets  the  benefit  of  the  fine;  in  that  case  to  be  paid  by  such  city  or 
town.    •    *    * 

"Section  3147.  Said  court  (police  court  of  cities  of  the  second  class)  shall 
have  exclusive  original  jurisdiction  in  all  prosecutions  for  the  violation  of 
the  ordinances  of  the  city,  and  jurisdiction  concurrent  with  the  circuit  court 
•and  justices  of  the  peace  of  all  pleas  of  the  Commonwealth  arising  within 
the  limits  of  the  city,  except  cases  of  felony;  and  said  court  shall  have 
power  and  authority  to  take  recognizances  from  persons  charged  with 
■offenses  recognizable  before  said  court,  to  appear  and  answer  the  same  aa 
the  circuit  courts  have,  and  a  like  power  to  enforce  compliance  with  the 
«ame,  and  as  to  committing  criminal  offenders  and  sendiog  them  on  for 
trial.  Said  court  shall  have  all  power  given  by  the  general  law  to  examin- 
ing courts. 

"Section  3151.  That  all  persons  committed  by  said  court  for  default  of 
mirety  for  good  behavior  or  to  keep  the  peace,  and  all  others  whom  the  city 
is  bound  to  maintain  when  committed  to  jail,  shall  be  confined  in  the  city 
workhouse  or  prison,  and  they  may  be  compelled  to  labor  as  many  days,  at 
such  sum  per  day  as  may  be  necessary  to  defray  the  reasonable  cost  of  their 
board,  to  be,  from  time  to  time,  determined  by  the  mayor  and  general  ooun- 
«11. 

*' Section  3156.  All  fines  and  penalties  and  costs  collected  in  the  police 
•court  shall  be  for  the  use  and  benefit  of  the  city,  and  the  oflScer  collecting 
such  fines  and  penalties  shall  make  daily  reports  of  such  collections  to  the 
treasurer,  taking  duplicate  receipts  therefor,  one  of  which  shall  be  delivered 
to  the  auditor." 

Appellee,  in  his  petition,  sets  out  an  itemized  account  of  his  claim,  show- 
ing the  names  of  the  prisoners,  the  offenses  with  which  they  were  charged, 
and  of  which  they  were  convicted,  and  the  number  of  days  they  were  kept 
in  jail.  For  appellant  it  is  contended  that  section  3151  forbids  prisoners,  for 
whose  maintenance  and  keep  the  city  would  be  liable  under  section  1700, 
from  being  confined,  except  In  the  city  workhouse  or  prison,  and,  therefore, 
it  is  not  responsible  for  the  maintenance  of  any  prisoners  confined  in  the 


740  OITY  OF  LEXINGTON  V.  GENTRY. 

county  jail.  Appellee  contends  that,  as  jailer  of  Fayntte  conntyi  it  was  hiir 
duty  to  receive  and  keep  any  prisoners  committed  to  his  custody  by  order  of 
the  police  court,  and  that  he  could  not  look  behind  the  order  of  commit- 
ment; that  having  kept  the  prisoners  in  question,  and  been  put  to  the  ex- 
pense of  their  maintenance,  he  is  entitled  to  a  judgment  for  the  whole  claim 
sued  for. 

Section  1780  fixes  the  liability  of  the  city  for  the  keep  of  prisoners  confined 
for  a  breach  of  the  by-laws  or  ordinances  of  a  city  or  town,  or  for  the  viola- 
tion of  a  statute,  where  the  city  or  town  gets  the  benefit  of  the  fine,  and  sec- 
tion 3166  provides  that  "all  fines  and  penalties  and  costs  collected  in  the- 
I>olioe  court  shall  be  for  the  use  and  benefit  of  the  city."    It  is,  therefore, 
clear  that  the  city  is  liable  for  the  keep  of  all  prisoners  convicted  in  the- 
police  court,  where  there  is  a  fine  imposed,  unless  section  8151  protects  it- 
from  such  liability. 

Section  28d6  of  the  Kentucky  Statutes  provides  that  "the  jailer  of  each 
county -shall  receive  and  keep  all  persons  in  the  jail  who  shall  be  lawfully 
committed  thereto  until  they  are  lawfully  discharged.  He  shall  treat  them 
with  humanity,  and  furnish  them  with  proper  food  and  lodging  durtncp 
their  confinement. "    *    *    ♦ 

Where  the  court  has  jurisdiction  of  the  subject-matter  and  of  the  peraon 
the  judgment  can  not  be  questioned  collaterally,  and,  therefore,  the  jailer- 
oould  not  refuse  to  receive  prisoners  committed  to  his  custody  by  a  judgment 
of  the  police  court,  where  the  court  had  jurisdiction  to  try  the  olTense  and 
of  the  i>er8on  charged  therewith ;  he  could  not  go  behind  the  judgment  and 
determine  that  the  court  should  have  sentenced  the  prisoner  to  confinement 
in  the  city  workhouse.  While  we  are  of  opinion  that  section  8151  clearly  re- 
quires the  court  to  sentence  all  prisoners  for  whose  keep  the  city  is  liable  to 
the  city  workhouse,  still  this  was  a  matter  wholly  beyond  the  control  or 
appellee,  and  as  these  prisoners  were  sentenced  to  confinement  in  the  city 
jail,  and  were  kept  by  him,  as  it  was  his  duty  to  do,  the  provision  of  sectioiii 
1760  fixes  the  liability  of  appellant  to  appellee. 

But  there  are  a  large  number  of  prisoners  for  whose  keep  appellant  was- 
made  liable  by  the  judgment  for  which  it  was  not  responsible.  An  exam- 
ination of  the  itemized  account  of  appellee's  claim  shows  that  many  of  the 
prisoners  were  charged  with,  and  convicted  of,  off«nsf«  which  are  not  pan- 
ishable  in  whole,  or  in  part,  by  fine.  Section  1780  makes  the  city  liable  for 
the  keep  of  prisoners  QU^ly  ifk  cases  where  it  gets  the  benefit  of  the  fines,  i% 
being,  doubtless,  assumed  by  the  legislature  that,  in  the  aggregate,  the  lines 
collected  would  remunerate  the  city  for  the  cost  of  the  keep  of  the  prisoners; 
but  it  was  not  intended  that  the  city  should  be  liable  for  the  keep  of  any 
prisoners  where,  ivom  the  nature  of  the  case,  it  could  not,  in  any  way,  be  re- 
munerated. 

Appellee's  account  shows  that  many  of  the  prisoners  were  charged  with 
petit  larceny,  an  offense  for  the  punishment  of  which  a  fine  constitutes  no- 
part;  and,  therefore,  the  city,  under  the  provisions  of  section  1790,  is  no^ 
liable  for  their  keep  by  the  county  jailer  when  in  his  custody,  either  for 
appearance  or  under  sentence.  The  same  conclusion  applies  to  vagrancy, 
fugitives  from  justice,  and  to  all  statutory  misdemeanors,  for  the  punish- 
ment of  which  no  fine  was,  or  could  be,  Imposed.  The  trial  judge  should, 
have  disallowed  the  claim  of  appellee  to  the  extent  herein  indicated. 
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IHierefore,  the  jadgment  Is  reversed  for  proceediDgs  consisteDt  with  thia 
opinion. 


VANCE,  &o.  T.  VANCE'S  ADM'R,  Ac. 

(Filed  October  29,  190B. ) 

Decedents'  estates— Bents  on  real  estate— The  heirs  of  a  decedent  are  en- 
titled to  t^  rents  from  lands  belonging  to  the  decedent's  estate,  notwith- 
-ctanding  the  lands  were  rented  out  by  the  administrator  on  the  order  of 
•«onrt  after  the  institution  of  a  suit  to  settle  the  estate  and  to  sell  the  lands 
ito  satisfy  the  decedent's  debts. 

Clay  &  Clay  for  appellants. 

Teaman  &  Teaman  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

S.  B.  Vance  died  July  16,  1901,  and  on  August  16  this  suit  was  filed  by 
liis  administrator  to  settle  his  estate.  It  was  alleged  in  the  petition  that  the 
^decedexit  owned  at  his  death  several  tracts  of  land;  that  the  personalty  was 
Insufficient  for  the  payment  of  his  debts,  and  that  a  sale  of  the  real  estate 
would  be  necessary.  A  settlepient  of  the  estate  was  prayed,  and  a  sale  of  so 
inuch  of  the  real  estate  as  might  be  necessary  to  pay  the  debts.  In  this  con- 
•^ition  of  the  record  on  September  14,  on  motion  of  plaintiff,  the  administra- 
tor, it  was  ordered  that  the  plaintiff  rent  out  the  real  estate  of  the  decedent 
•on  Wabash  Island  for  the  ensuing  year  on  the  best  terms  obtainable,  taking 
"bond  subject  to  the  further  orders  of  the  court.  The  land  was  rented  by  the 
administrator  under  the  order  for  the  year  1002  for  the  sum  of  $1,084.15. 
Thereafter  the  heirs  at  law  of  the  decedent  filed  in  the  action  their  petition, 
olaiming  the  rent,  and  the  court,  having  adjudged  against  them  and  dis- 
missed their  petition,  they  have  appealed. 

It  was  agreed  on  the  hearing  that  the  assets  of  the  estate,  including  the 
Tent  in  question,  will  not  be  sufficient  to  satisfy  the  debts  of  the  decedent. 
It  is  insisted  for  the  appellees  that  the  land  was  under  the  control  of  the 
'Oourt,  and  that  for  good  reasons  it  was  ordered  to  be  rented  out  instead  of 
l)eing  sold,  and  that  the  proceeds  of  the  rent  stand  as  much  for  the  payment 
-of  the  debts  of  the  ancestor  as  would  the  proceeds  of  the  sale.  This  seems  to 
have  been  the  view 'of  the  circuit  court. 

In  Collins  v.  Richart,  77  Ky.,  621,  it  was  held  that  a  vendor  of  land,  who 
bad  retained  a  lien  on  it  for  the  purchase  money,  but  not  on  the  rents,  la 
not  entitled  to  have  the  lands  put  in  the  hands  of  a  receiver  and  thus  secure 
4t  lien  on  the  rents.  The  same  rule  was  applied  to  a  mortgage.  '  (Newport  Sb 
Cincinnati  Bridge  Co.  v.  Douglas,  75  Ky.,  705;  Douglas  v.  Cline,  75  Ky., 
^l.)  In  Taliaferro  v.  Gay,  78  Ky.,  496,  these  cases  were  approved,  and  it 
was  held  that  the  rents  accruing  before  the  confirmation  of  the  sale  belonged 
to  the  owner  of  the  land,  and  were  subject  to  attachment  by  his  general  cred- 
itors. In  Ball  V.  First  National  Bank,  80  Ky.,  501,  the  testator  died  Insol- 
"▼ent,  and  the  suit  was  filed  to  settle  his  estate.  The  real  estate  had  been 
Tented  by  the  testator  to  tenants  who  paid  the  rents  monthly,  and  the  con* 
^roversy  arose  between  the  heirs  and  the  creditors  of  the  testator  as  to  tha 
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title  to  the  rents.  It  was  held  that  rents  accruing  before  the  death  of  th» 
testator  vested  in  the  executor  as  assets,  but  that  the  rents  accruing  after 
the  death  of  the  testator  and  before  the  confirmation  of  the  sale  belonged  to 
the  heirs.  The  court  said:  "If  the  property  descended  is  being  wasted  or 
about  to  be  sold,  so  as  to  defeat  or  delay  the  creditor  of  the  ancestor,  there- 
is  ample  remedy  to  prevent  either,  and  preserve  the  property  for  the  satisfac- 
tion of  his  debts,  and  the  remedy  afforded  by  law  on  this  alternative  state 
of  facts  is  an  additional  reason  for  allowing  the.  heirs  to  take  the  rents  80> 
long  as  he  holds  the  title,  and  is  entitled  to  the  possession.  It  is  insisted  by 
counsel  for  the  creditors  that  as  the  chancellor  has  jurisdiction  for  the  settle- 
ment of  the  estate  he  should  maintain  it  for  all  purposes,  and,  therefore, 
subject  the  rents  accruing  after  the  death  of  the  ancestor  to  prevent  a  multi- 
plicity of  suits  against  the^heirs  for  their  aliquot  parts.  This  argument  1ft 
founded  on  a  premise  which  does  not  exist,  but  is  erroneously  assumed,  as 
no  action  could  be  maintained  for  rents  thus  accruing,  and  the  chancellor 
has  no  incidental  jurisdiction  over  the  rents  because  they  are  neither  legal 
nor  equitable  assets  of  the  estate. " 

In  Elliott's  Adm'r  v.  Bush,  3  Ky.'Law  Rep.,  466,  which  was  also  a  suit  to 
settle  an  insolvent  estate,  during  the  progress  of  the  suit  the  administrator^ 
who  was  likewise  guardian  for  the  infant  children,  rented  out  the  land  and 
collected  the  rents.  It  was  held  that  the  heirs  were  entitled  to  tlie  rents  up  to 
the  confirmation  of  the  sale;  and  in  Mnyfield  v.  Wright,  107  Ky.,  430,  which 
was  a  similar  suit,  the  court  placed  the  land  in  the  hands  of  a  receiver,  and 
it  was  rented  out.     The  widow  and  children  were  held  entitled  to  the  rents. 

These  cases  are  conclusive  of  the  one  before  us.  The  land  at  the  death  of 
the  decedent  descended  to  his  heirs.  Being  the  owners  of  it,  they  were  en- 
titled to  the  rents  until  their  title  was  divested.  The  creditors  of  the  dece- 
dent, as  held  in  the  cases  cited,  may  subject  the  land  to  their  debts,  but  they 
have  no  lien  on  the  rents,  and  the  right  of  the  heir  to  the  rents  of  the  prop- 
erty descended  as  long  as  he  remains  the  owner  is  recognized  by  the  statu- 
tory provisions.     The  i*ents  are  neither  legal  nor  equitable  assets  of  the  estate. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  conformity 
herewith. 


SWINEBKOAD  v.  BRIGHT,  &c. 
(Filed  October  23,  1903. ) 

1.  Transactions  with  dead  person— Competency  of  witness— In  an  action 
by  a  devisee  under  a  will  to  compel  the  payment  of  a  legacy  the  executor 
and  his  surety  are  competent  witnesses  to  prove  a  verbal  declaration  made 
by  the  testator  with  reference  to  the  legacy. 

2.  Residuary  legatee— Competency  to  testify— A  residuary  legatee  under 
the  will  is  not  competent  to  testify  ns  to  a  verbal  statement  made  by  the 
testator  in  regard  to  one  of  the  bequests  in  the  will. 

8.  Same— Neither  the  legatee,  who  claims  the  legacy  in .  controversy,  nor 
her  husband,  is  competent  to  testify  to  anything  which  took  place  between 
her  and  the  testator  with  reference  to  the  legacy ;  nor  does  the  fact  that  one 
Id  whose  presence  a  tran.saction  between  the  testator  and  the  husband  took 
place  was  made  a  witness  by  the  adverse  party  render  the  husband  competent 

4.  Same— Statements  of    testator— The  statements  of  the  testator  xnad* 
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about  the  time  he  placed  certain  not<?s  in  the  bands  of  an  attorney  for  the 
benefit  of  one  of  the  deviseeB  in  his  will  were  competent  to  show  whether  or 
not  he  intended  the  notes  to  be  in  satisfaction  of  the  bequest  to  that  devisee. 

G.  B.  Swinebroad,  R.  H.  TJomlinson  and  R.  P.  Jacobs  for  appellant. 

W.  G.  Welch  and  Hill  &  McRoberts  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant's  father  devised  to  her  $1,000.  Appellee  as  his  executor  refused  to 
pay  her  the  amount  on  the  ground  that  the  legacy  had  been  adeemed.  She 
thereupon  sued  to  recover  it.  The  case  is  here  for  the  second  time.  The 
facts  of  the  case  are  stated  in  the  former  opinion.  (Swinebroad  v.  Bright, 
93  Ky.  Law  Rep.,  55.)  On  that  appeal  thi-re  had  been  a  judgment  for  de- 
fendant, which  was  reversed  on  the  ground  that  under  the  statute  the  bur- 
den of  proof  was  on  the  executor  to  show  that  the  81,000  paid  appellant  after 
the  date  of  the  will  was  intended  by  the  testator  in  satisfaction  of  the  be- 
quest to  her.  On  the  return  of  the  case  the  defendants  amended  their  an- 
swer in  conformity  to  the  opinion,  and  the  case  being  tried  before  a  jury,  a 
verdict  was  returned  in  favor  of  the  defendant,  on  which  judgment  was 
again  entered,  and  the  plaintiff  appeals. 

The  only  ground  of  complaint  necessary  to  be  noticed  relates  to  the  admis- 
sion of  evidence,  as  no  objection  is  taken  to  the  instructions  of  the  court, 
and  the  amended  answer  was  sufScient;  for  the  allegation  that  the  payment 
-was  intended  by  the  testator  in  satisfaction  of  the  legacy  is  necessarily  an 
allegation  that  it  was  so  intended  by  him  at  the  time  the  gift  was  made; 
and  the  court  in  its  instruction  thus  submitted  the  issue  to  the  jury.  The 
verdict  of  the  jury,  therefore,  supplied  this  averment  in  the  answer  and 
cured  the  omission,  if  material.  The  executor  himself  and  his  surety  in  his 
bond  were  Introduced  as  witnesses  to  prove  the  declarations  of  the  testator 
afl  to  the  purpose  of  the  gift  of  $1,000.  It  is  insisted  for  the  defendant  that 
being  defendants  in  the  action,  they  were  testifying  for  themselves  as  to  a 
verbal  statement  of  the  decedent,  and  that  their  testimony  was  incompetent 
under  section  ftOO  of  the  Civil  Code.  We  do  not  so  understand  the  rule. 
The  question  before  the  court  was  whether  the  estate  of  the  testator  owed 
the  plaintiff  $1,000.  The  testimony  of  the  executor  and  his  surety  was  to  the 
effect  that  the  estate  did  not  owe  the  money.  It  was  the  duty  of  the  execu- 
tor to  protect  the  estate,  and  wo  know  of  no  rule  of  law  making  him  an  in- 
competent witness  for  the  estate  as  to  a  transaction  of  his  own  decedent  with 
hlra.  If  the  $1,0C0  was  not  going  to  the  plaintiff  it  belonged  to  the  residuary 
devisee.  The  executor  had  no  Intercast  in  the  fund.  The  judgment  in  the 
case  did  not  affect  his  liability  in  any  way,  as  in  either  case  he  had  to  pay 
the  money  over  to  somebody.  He  was  not,  therefore,  interested  in  the  result 
at  all,  and  was  not  testifying  for  himself.  Neither  was  the  surety,  J.  B. 
Owsley.  The  Code  of  Practice  was  aimed  to  widen,  not  narrow,  the  admis- 
sibility of  witnesses,  and  one  of  the  purposes  of  the  section  was  to  protect 
the  estate  of  decedents.  To  hold  tho  executor  incompetent  in  a  case  like  this 
would  be  to  defeat  the  purpose  of  the  statute,  for  this  is  really  a  contro- 
Terey  between  the  devisees  under  the  will  as  to  which  of  them  is  entitled  to 
the  part  of  the  estate   In  question,  and  the  executor  Is  only  in  effect  the 


744  SWINEBBOAD  y.  BBIQHT,  AO. 

stakeholder  between  them.  The  oost  of  the  action  if  decided  against  the 
executor  would  be  paid  out  of  the  estate,  and  he  has  no  interest  in  the  con- 
troversy except  to  procure  the  direction  of  the  court  in  the  execution  of  bis 
trust. 

The  court  also  allowed  George  Bright,  one  of  the  residuary  deylsees,  to 
testify  as  to  a  verbal  statement  of  the  testator  to  him.  This  testimony  is 
objected  to  on  the  ground  that,  being  one  of  the  residuary  devisees,  and, 
therefore,  entitled  to  the  fund  in  contest,  or  a  part  of  it,  if  not  recovered  by 
the  plaintiff,  he  was  testifying  for  himself,  and  that  the  evidence  should  not 
have  been  admitted  under  section  600  of  the  Code.  It  has  been  held  that  in 
a  contest  over  a  will  all  the  devisees  are  competent  witnesses  as  to  transac- 
tions with  the  deceased.  (Flood  v.  Pragoff,  79  Ky.,  607;  Williams  v.  Wil- 
liams, 90  Ey. ,  28. )  Our  first  impression  was  that  the  same  principle  should 
be  applied  between  devisees  as  to  transactions  with  their  testator;  but  on 
reconsideration  we  conclude  that  the  statute  does  not  permit  this.  It  forbids 
one  testifying  for  himself  as  to  a  verbal  transaction  with  one  who  is  dead. 
The  residuary  devisee  was  testifying  here  for  himself,  for  if  appellant's 
claim  was  defeated,  the  fund  would  go  to  him  and  the  other  residuary  devi- 
sees. (Hopkins  V.  Faber,  86  Ey.,  S28. )  Under  the  express  mandate  of  the 
Code  he  can  not  testify  as  to  the  transactions  with  the  decedent.  (Turner 
V.  Mitchell,  22  Ey.  Law  Rep.,  1787;  Townsend  v.  Wilson,  24  Ey.  Law  Rep., 
1276. ) 

For  the  same  reason  appellant,  Mrs.  Swinebroad,  can  not  testify  to  any- 
thing which  took  place  between  her  and  the  testator.  !Her  husband  may 
testify  to  any  matter  which  she  might  testify  to,  as  either  one  of  them,  but 
not  both,  may  testify.  (Bright  v.  Swinebroad,  21  Ey,  Law  Rep.,  869.)  The 
husband,  under  the  rule  laid  down  in  that  case,  can  not,  therefore,  testify 
to  any  transaction  between  him  and  the  testator.  The  court  allowed  him  to 
testify  as  to  the  transaction  proven  by  the  witness,  John  Bright,  but  as  John 
Bright  was  not  interested  in  any  way  in  the  estate  it  was  improper  to  allow 
appellant's  husband  to  testify  as  to  a  transaction  between  him  and  the  tes- 
tator in  John  Bright's  presence,  and  the  introduction  of  John  Bright  as  a 
witness  for  appellee  did  not  change  the  rule. 

We,  therefore,  conclude  that  the  testimony  of  George  Bright  and  appel- 
lant's husband,  so  far  as  they  testified  to  transactions  with  the  testator, 
should  have  been  excluded.  The  declarations  of  the  testator,  whether  made 
before  or  after  the  notes  were  placed  in  the  hands  of  the  attorney,  were  prop- 
erly admitted,  as  they  were  all  made  before  the  money  was  collected  and  the 
transaction  closed  up.  They  were  so  interwoven  and  so  closely  connected 
that  they  were  competent  to  show  the  intention  of  the  testator  in  the  trans- 
action which  he  then  bad  in  hand. 

We  have  had  some  difficulty  in  determining  whether  there  should  be  a  new 
trial  on  account  uf  the  admission  of  the  evidence  of  George  Bright  under  all 
the  circumstances  and  in  view  of  the  fact  that  there  have  been  heretofore 
two  judgments  in  favor  of  appellee.  But  the  testimony  of  George  Bright, 
taken  alone,  was  sufficient  to  warrant  the  verdict,  and  as  tt\e  jury  Is  the 
sole  judge  of  the  credibility  of  the  witnesses,  we  can  not  say  what  effect  on 
their  verdict  this  testimony  may  have  had.  We  conclude,  therefore,  a  new 
trial  must  be  granted.  The  former  opinion  (Swinebroad  v.  Bright,  24  Ey. 
Law  Rep.,  2258)  has  been  withdrawn. 
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Judgment  reversed  and  cause  remanded  for  a  new  trial  and  further  piro- 
oeedings  consistent  herewith. 

NICHOLS  V.  NUNN. 

(Filed  October  S8,  1908-Not  to  be  reported.) 

Action  to  quiet  title— The  appellant  having  admitted  that  api)ellee  had  ao- 
•quired  title  by  adverse  jKissession  to  one-half  the  land  in  controversy  and  the 
testimony  as  to  the  balance  being  conflicting,  the  Judgment  quieting  appel- 
lee's title  is  affirmed. 

Geo.  T.  Duff  for  appellant. 

Hatohett  &  James  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  to  quiet  the  title  to  about  five  acres  of  poor  land.  Both 
parties  claim  to  own  it  and  be  in  possession  of  it.  The  action  was  instituted 
ty  the  appellee,  and  the  evidence  shows  that  he  was  in  the  actual  possession 
of  it  at  the  time  the  action  was  instituted,  and  had  it  enclosed  by  a  fence 
and  part  of  it  was  in  cultivation.  During  the  progress  of  the  trial  the  ap- 
pellant admitted  that  the  appellee  had  acquired  from  one-third  to  one-half 
of  the  land  by  an  adverse  holding.  There  was  conflict  in  the  testimony  as 
to  the  possession  of  the  balance  of  the  land  and  as  to  the  boundary  covered 
l>y  the  deed,  and  the  court  found  for  the  appellee  on  the  question  of  fact. 
We  do  not  feel  disposed  to  disturb  the  finding  of  the  chancellor. 

The  judgment  is  affirmed. 


WEBB  V.  PORTER. 

(Filed  October  29,  1908— Not  to  be  reported. ) 

Action  on  note— In  an  action  on  a  note  by  the  appellant  against  the  ap- 
pellee the  latter  claimed  that  the  note  was  actually  the  property  of  appel- 
lant's husband  and  that  he  had  credite(^the  amount  of  it  on  a  note  held  by 
him  against  a  partnership  of  which  the  husband  was  a  member  with  the 
consent  of  the  husband  and  the  partnership,  the  trial  resulting  in  a  verdict 
for  the  appellee.  Held— That  the  verdict  is  not  flagrantly  against  the  evi- 
dence. 

N.  P.  Moss  for  appellant. 

Bullock  &  Smith  and  J.  C.  De^an  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  brought  suit  against  the  appellee  on  a  note  for  $634.10.  The 
appellee  held  two  notes  for  12,500  each,  executed  to  him  by  Southerland  & 
Webb.  He  claims  that  the  note  in  suit  actually  belonged  to  J.  L.  Webb, 
although  it  is  made  payable  to  his  wife,  the  appellant.  The  appellee  cred- 
ited one  of  the  $2,600  notes  held  by  him  against  Southerland  &  Webb  with 
the  amount  in  suit,  claiming  that  he  did  so  by  virtue  of  an  agreement  which 
lie  made  with  J.  L.  Webb  and  Southerland  &  Webb.    This  is  the  second  ap- 
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peal  in  thl«  case.  (Porter  v.  Webb,  22  Ky.  Law  Rep.,  917.)  On  the  former 
appeal  the  question  Involved  was  whether  the  court  erred  when  It  gave  a 
peremptory  instruction  to  find  for  the  appellant.  In  rever8ing  the  cane  the 
oourt,  among  other  things,  said:  "The  statements  of  appellant  are  largely 
corroborated  by  Southerland,  and  also  by  Reeves,  the  president  of  the  bank. 
It  seems  to  us  that  there  is  considerable  testimony  conducing  to  show  that 
the  money  for  which  the  note  sued  on  was  executed  was  really  the  property 
of  J.  L.  Webb,  and  not  of  his  wife,  the  appellee.  He  loaned  the  money,  gave 
a  check  therefor,  and  shortly  after  the  execution  of  the  note  we  find  it  in 
possession  of  the  husband,  proj)erly  indorsed  by  the  wife,  *'to  be  used  by 
him  as  collateral  to  protect  his  own  individual  liability  to  the  bank.  If, 
as  a  matter  of  fact,  the  money  for  which  the  note  was  executed  belonged  to 
the  husband,  or  the  not«  Itself  was  subsequently  transferred  to  him  by  the 
wife  for  the  purpose  of  investing  him  with  title  thereto,  then  his  alleged 
agreement  to  look  to  Southerland  &  Webb  for  payment  is  binding  and  en- 
forcible.  We  think,  upon  the  whole  case,  that  the  chancellor  erred  in  giving 
the  jury  peren)ptory  instructions  to  find  for  the  plaintilf,  and  we  are  also  of 
the  opinion  that  the  court  erred  in  refusing  to  permit  appellant  to  testify  as 
to  whom  he  originally  borrowed  the  money  from,  and  as  to  how  the  note  in 
question  came  to  be  executed  to  appellee.  These  questions  should  have  been 
submitted  under  proper  instructions  to  the  jury  for  decision." 

On  the  return  of  the  ctise  both  parties  introduced  testimony  tending  to 
support  their  respective  claims.  The  jury  found  for  appellee.  There  was  a 
sharp  conflict  in  the  evidence.  The  issue  of  fact  was  for  the  determination 
of  the  jury.  We  are  not  willing  to  say  that  the  finding  of  the  jury  is  so 
flagrantly  against  the  weight  of  the  evidence  as  to  warrant  us  in  reversing 
the  case  for  the  reason.  Counsel  for  the  appellant  has  analyzed  the  testi- 
mony in  a  striking  and  forcible  way,  but  we  do  not  feel  like  invading  the 
province  of  the  jury  by  granting  a  new  trial.  The  court  seems  to  us  to  have 
properly  submitted  to  the  jury  the  questions  as  directed  by  this  oourt  on 
the  former  appeal.  Whether  the  court  decided  the  case  correctly  or  errone- 
ously on  the  former  appeal  the  opinion  delivered  by  H  under  the  doctrine  of 
stare  decisis  is  the  law  of  this  case. 
The  judgment  is  afiirmed. 


-  ROYER  WHKEL  CO.  v.  DUNBAR. 
(Kiled  October  22,  1W)3— Not  to  be  reported.) 

1.  Ple:i  to  jurisdiction— What  constitutes  entry  of  appearance— Where  a  de- 
fendant entered  a  motion  to  recjuire  the  plaintiflf  to  paragraph  his  petition 
before  it  filed  a  plea  to  the  jurisdiction  of  the  court  his  motion  amounted  to 
an  entry  of  appearance  to  the  action,  and  the  court  properly  disregarded  the 
question  as  to  the  jurisdiction. 

2.  Striking  pleadings— In  an  action  on  a  contract,  where  the  allegations  of 
the  petition  are  denied  in  one  paragraph  of  the  answer,  it  is  proper  to  sus- 
tain a  motion  to  strike  out  another  paragraph  of  the  answer  which  sets  up 
affirmatively  the  contract  as  understood  by  the  defendant,  it  being  compe- 
tent to  prove  the  contract  as  construed  by  defendant  under  the  general  issue. 

3.  Amendment  of  pleading  to  conform  to  proof— It  is  within  the  rule  of 
practice  to  permit  amendments  of  pleadings  to  oonform  to  the  proof.    Whers 
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snoh  an  amendmeDt  proves  a  surprise  to  the  adverse  party  such  fact  should 
be  made  known  to  the  court  as  grounds  for  a  continuance;  otherwise,  an 
error  of  the  court  in  that  particular  will  be  considered  waived. 

Denton  &  Robinson  and  Stone  &  Stone  for  appellant. 

W.  S.  Pryor  and  Aaron  &  Phelps  for  appellee. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  the  Royer  Wheel  Co.,  is  a  corporation  created  under  the  laws  of 
the  State  of  Ohio,  doing  business  in  this  State,  and,  for  the  purpose  of  com- 
plying with  the  provision  of  section  571  of  the  Kentucky  Statutes,  having  an 
agent  in  Lebanon,  Marion  county,  Kentucky,  upon  whom  process  could  be- 
served. 

Appellee,  C.  R.  Dunbar,  instituted  this  action  against  appellant  In  the 
Russell  Circuit  Court  to  recover  the  price  of  certain  hickory  spokes  which 
he  allegf^d  he  had  sold  to  it.  His  petition,  a.s  amended,  substantially  sets^ 
forth  the  following  contrnct:  "That  he  had  agi-eed  with  appellant  to  cut 
and  deliver  to  it,  at  the  mouth  of  Wolf  creek,  in  Russell  county,  Kentucky, 
hickory  spokes  in  practically  unlimited  numbers,  at  a  price  per  thousand 
regulated  by  the  quality  grade  of  the  spokes  delivered;  that  when  he  had  as 
many  as  twenty  thousand  spokes  at  the  mouth  of  Wolf  creek  notice  was  to 
be  given  to  appellant,  whereupon  ifc  agreed  to  send  an  agent  to  the  place  of 
delivery,  and  there  cull,  classify  and  pay  for  the  spokes  according  to  con- 
tract. The  spokes  were  to  be  delivered  at  the  mouth  of  Wolf  creek  not  later 
than  the  middle  of  March,  1902.  That  in  pursuance  of  this  contract  he  cut, 
prepared  and  delivered  at  the  mouth  of  Wolf  creek  flfty-seveu  thousand^ 
four  hundred  and  forty-eight  spokes,  of  which  he  duly  notified  appellant, 
who  failed  and  refused  to  send  an  agent  to  receive,  cull  and  classify,  or  pay 
for  them;  that  the  average  valu«  of  these  spokes,  under  and  by  the  terms  of 
the  contract,  was  $20  per  thousand,  making  an  indebtedness  of  appellant  to 
him  of  $1,148.96." 

On  the  19th  day  of  June,  1902,  appellant  moved  the  court  to  require  appel- 
lee to  paragraph  his  petition,  and  afterwards,  on  the  same  day,  filed  an  an- 
swer, by  which  it  undertook  to  question  the  jurisdiction  of  the  court  of  it» 
person,  and  alleging  that  Marion  county  is  the  only  county  in  the  State  of 
Kentucky  in  which  its  agent  and  ofificer  resides,  and  that  Pulaski  county  is 
the  only  county  in  which  the  contract  set  forth  in  the  petition  was  made 
and  was  to  be  executed.  Again,  on  the  20th  day  of  June,  1902,  it  filed  a  mo- 
tion requiring  the  plaintiff  to  paragraph  his  petition,  which  was  sustained 
by  the  court,  and  thereupon  it  filed,  under  protest,  and  not  waiving  th& 
question  of  jurisdiction,  an  answer  to  the  merits  of  the  case  as  presented 
in  the  petition.  By  the  first  paragraph  of  its  answer  it  put  in  issue  all  of 
the  material  allegations  of  the  petition  as  amended,  and  by  the  second  para- 
ipraph  set  up  a  substantially  different  contract  from  that  sued  on  by  appel- 
lee. All  of  the  second  paragraph  of  the  answer  was  stricken  from  the  record, 
on  the  motion  of  appellee. 

A  trial  being  had  by  jury,  a  verdict  was  rendered  in  favor  of  appellee  for 
the  sum  of  $778,  upon  which  the  judgment  of  the  court  was  entered,  of  which 
)he  appellant  now  complains.    It  is  insisted  by  appellant  that  the  court 
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tjrred  in  requiring  it  to  plead  to  the  merits  of  the  controyersy,  without  first 
«djadioating  the  question  of  jurisdiction  raised  by  the  answer  filed  for  that 
purpose;  and  this  brings  up  the  question  as  to  whether  or  not  appellant's 
motion  to  paragraph,  entered  before  it  raised  the  question  of  jurisdiotioD, 
-did  or  not  enter  its  appearance  to  the  action. 

In  the  case  of  the  Standard  Furniture  Co.  v.  Stanley,  81  Ky.  Law  Rep., 
458,  it  was  held  that  the  filing  of  a  general  demuirer  to  the  petition,  prior  to 
a  special  deniurror  to  the  jurisdiction,  entered  the  appeacanee  of  the  defend- 
ant. In  the  case  of  the  Sun  Mutual  Insuranoe  Go.  v.  Crist.  19  Ky.  Law 
Bep.,  805,  it  is  said:  "It  is  well  established  that  a  party  defendant  may  ap- 
pear for  the  purpose  of  moving  to  quash  a  summons,  or  the  return  thereof, 
without  thereby  entering  an  appearance  t<o  the  action.  Not  so,  however, 
when  he  appears  for  the  purpose  of  seeking  afBrmative  relief,  as  in  the  case 
of  a  motion  to  discharge  an  attachment;  nor,  we  think,  in  a  case  like  this, 
"Where  the  defendant  moved  to  correct  the  record." 

In  the  case  of  Hampden  v.  Frantz,  17  Ky.  Law  Rep. ,  980,  il  was  said,  in 
response  to  a  petition  for  rehearing,  that  ''this  court  finds  a  brief  by  counsel 
for  the  appellees  in  this  case,  and,  although  the  names  of  the  appellees  are 
not  given,  we  must  regard  the  brief  as  an  appearance  for  all,  and  particu- 
larly with  the  identity  of  interest  pertaining  to  all  the  appellees.*' 

In  the  case  of  the  Maysville  &  Big  Sandy  R.  R.  Co.  v.  Ball,  81  Ky.  Law 
Rep. ,  169S,  it  was  held  that  where  a  defendant  moved  the  court  to  quash  the 
return  of  the  sheriff  on  the  summons  because  of  its  insufficiency,  that  this 
operated  to  enter  its  appearance,  and  gave  the  court  jurisdiction  of  the 
parties. 

Under  the  principle  established  by  the  cases  cited  we  think  the  motion  to 
paragi'aph  the  petition  entered  appellant's  api)earlince,  and  that  the  court 
correctly  proceeded  to  a  trial  of  the  merits  of  the  case  without  reference  to 
the  question  of  jurisdiction  sought  to  be  raised.  Appellant  also  complains 
of  the  action  of  the  court  in  striking  the  second  paragraph  of  its  answer 
from  the  record.  In  the  case  of  Burke  v.  Shannon,  19  Ky.  Law  Rep.,  1170, 
which  was  an  action  similar  in  principle  to  the  one  at  bar,  the  defendant 
filed  an  answer  in  two  paragraphs,  the  first  of  which  denied  the  material 
allegations  of  the  petition,  and,  in  the  second,  the  defendant  alleged,  affirm- 
atively, the  contract,  as  he  understood  it.  Upon  the  motion  of  plaintiff  the 
second  paragraph  was  stricken  from  the  record.  This  action  of  the  trial 
■court  was  approved  by  this  court  in  the  following  language:  ''Upon  motion 
of  plaintiff  that  part  of  the  answer  setting  up  the  contract  as  defendant 
understood  it  was  stricken  out,  and  we  think  properly  so;  it  was  simply  a 
further  deni:il  by  defendant  in  another  form  of  the  statement  of  plaintiff's 
petition,  and  the  proof  of  such  contract  could  have  been,  and  was,  heard 
under  the  issue  mode  by  the  allegation  of  the  petition  and  a  plain  dental 
thereof  by  the  answer. ' ' 

Furthermore,  although  appellant  objects  to  the  action  of  the  court  in  strik- 
ing from  the  record  the  second  paragraph  of  its  answer,  this  is  not  made  a 
ground  for  its  motion  for  a  new  trial,  and  can  not,  therefore,  avail  it  here. 
The  court  did  not  err  in  permitting  appellee  to  amend  his  petition,  chang- 
ing the  time  of  the  delivery  of  the  spokes,  under  the  contract,  from  the  1st 
to  the  loth  day  of  March,  1902,  in  order  to  make  the  allegation  of  the  plead* 
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lug  oonform  to  the  proof.  This  is  pei*mi86ible  under  the  Code,  and  is  con- 
stantly done  in  practice.  If  appellant  was  surprised  by  this  change  in  the- 
date  ic  should  have  made  that  fact  appear  to  the  court,  who  would  have- 
oontinued  the  case,  to  give  it  opportunity  to  prepare  for  the  new  issue;  its. 
failure  so  to  do  waived  the  error,  if  any. 

Instruction  No.  1,  the  giving  of  which  is  assigned  for  error,  seems  to  era- 
body  the  principles  of  law  applicable  to  the  issues  raised  by  the  plftadings. 
There  was  no  real  controversy  as  to  the  number  of  spokes  delivered  at  the- 
xnouth  of  Wolf  creek,  and  the  jury  could  not  have  understood,  by  the  in 
struotions  given,  that  appellee  was  to  receive  pay  for  any  spokes  he  had  not- 
delivered,  under  the  terms  of  the  contract,  as  contended  for  by  him.  'The 
Jury  were  instructed  that,  unless  they  believed  that  the  contract  be  ween  the- 
parties  litigant  was  as  alleged  by  appellee,  they  should  find  for  appellant. 

In  Instruction  "B.,"  given  by  the  court,  the  jury  were  told  that  they 
sliould  not  find  for  the  plaintiff  the  price  or  value  of  any  spokes  sued  for 
tbat  the  defendant  had  not  contracted  and  agreed  with  the  plaintiff  to  take- 
from  him,  or  which  he  was  not  to  make  or  manufacture  for  it. 

These  two  instructions  seem  to  embody  the  whole  law  of  the  case,  and  ob- 
viate the  necessity  of  discussing  in  detail  the  instruction  offered  by  appel- 
lant and  refused  by  the  court. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 
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(Filed  October  23,  1608.) 

Judgment  in  bar— Discharge  of  rule— Where  the  court  sustained  a  demur- 
rer to  a  rule  issued  to  compel  the  restitution  of  money  received  by  one  under- 
a  judgment  which  had  been  vacated,  and  entered  a  judgment  discharging 
the  rule  on  the  ground  that  the  plaintiffs  in  the  rule,  having  gotten  back 
the  lands  sold  under  the  judgment  afterwards  vacated,  were  not  entitled  to 
compel  the  restitution  of  the  proceeds  of  the  sale,  the  judgment  was  a  final* 
order  from  which  an  appeal  might  ha  ire  been  taken,  and,  being  unmodified 
and  still  in  force,  operates  as  a  bar  to  a  subsequent  proceeding  for  a  rule- 
against  the  same  party  to  require  the  repayment  of  the  same  fund,  notwith- 
slandiDg  It  might  have  been  based  on  erroneous  grounds. 

E.  D.  Guffy,  Ben  D.  RingD  and  W.  A.  Wickliffe  for  appellants. 

J.  S.  Glenn  for  appellees. 

Appeal  from  Ohio  Circuit  Court 

Opinion  of  the  court  by  Judge  Hobson. 

A.  M.  Stum  died  intestate  a  resident  of  Ohio  county  previous  to  the  year- 
1890,  and  D.  B.  Boll  was  appointed  his  administrator.  Roll,  as  administra- 
tor, on  November  6,  18(^],  filed  a  suit  in  the  Ohio  Circuit  Court  for  the  settle- 
ment of  the  estate.  The  debts  were  reported  to  be  $2, 164.^7,  and  at  the  May 
term,  1892,  a  judgment  was  entered  to  sell  the  land  of  the  intestate  for  the 
payment  of  the  debta.  The  sale  was  made  in  August,  1892,  L.  A.  McDaniel 
Tieing  the  purchaser  at  the  price  of  12,261.02.  At  the  following  December- 
term  the  sale  was  reported  to  the  court,  exceptions  were  filed  to  it,  but  they 
'vvexe  overruled,  and  the  sale  was  confirmed.    In  the  meantime,  on  Novem- 
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l)er  6,  1892,  A.  H.  StuiUi  who  was  the  giiftrdian  for  two  of  the  infant  chil- 
dren of  the  intestate,  filed  for  them  in  the  Ohio  Circuit  Court  a  petition  for 
a  new  trial  in  the  action,  and  to  set  aside  the  judgment  entered  at  the  May 
term.    He  made  defendants  to  his  petition  D.  B.  Roll,  who,  as  administra- 
tor, was  plainti£P  in  the  former  suit,  and  J.  S.  Miller,  who,  as  administrator 
of  L.  H.  Stum,  had  been  allowed  n  claim  of  1800  by  the  judgment,  and  as 
administrator  of  Emma  Stum,  a  claim  of  8408.     Issue  was  joined  on   the 
allegations  of  the  petition  in  the  suit  for  new  trial,  and  on  November  30, 
1896,  the  case  was  submitted  in  the  circuit  court.    The  court  adjudged  in 
favor  of  the  plaintiffs,  granting  a  new  trial.     At  the  Man;b  term,  1896,  a 
rule  was  taken  out  against  Miller  as  administrator  of  L.  H.  Stum,  also  as 
administrator  of  Emma  Stum,  to  paj  into  court  the  amount  be  had  received 
under  the  judgment  which  had  been  set  aside.    He  filed  a  response  to  this 
rule,  pleading   in   effect  that  he  had    been   appointed   by  the   Muhlenherig 
County  Court;  that  he  had  settled  his  accounts  in  that  court  and  had  paid 
out  the  amounts  in  his  hands  to  the  persons  entitled  thereto,  and  that  his 
settlement  had  been  confirmed  by  the  court  long  before  the  rule  was  taken 
out.     He  also  filed  a  demurrer  to  the  rule.     On  March  91,  1806,  the  court  sus- 
tained the  demurrer  to  the  rule,  and  discharged  it.     No  ruling  was  made  on 
the  sufficiency  of  the  response.     On  April  27,  1896,  Miller,  McDaniel  and  Roll 
sued  out  in  this  court  an  appeal  from  the  judgment  granting  a  new  trial 
and  setting  aside  the  former  judgment;  and  McBaniel  and  Roll  executed 
supersedeas  bonds  and  sued  out  a  supersedeas,  but  Miller  took  out  no  super- 
sedeas.    On  May  81,  1898,  the  appeal  was  heard  in  this  court  and  the  judg- 
ment appealed  from  was  affirmed.     (Roll  v.  Stum,   20  Ey.  Law  Rep.,  661.) 
After  the  new  trial  was  granted  litigation  ensued  between   McDaniel,  the 
purchaser  of  the  land,  and  the  infant  children  of  the  intestate  as  to  whether 
McDaniel  was  entitled  to  a  lien  on  the  land  for  the  purchase  money  which 
he  had  paid,  and  on  December  18,  1901,  it  was  held  by  this  court  that  he  was 
entitled  to  a  lien  for  his  purchase  money.     (McDaniel  v.  Stum's  Adm'r,  8S 
£y.  Law  Rep.,  1986.)    On  June  28,  1902,  the  infants  by  their  guardian  sued 
out  an  appeal  in  this  court  from  the  judgment  of  November  80,  1896,  on  the 
ground  that  it  was  erroneous  as  to  them  in  certain  particulars.-    This  appeal 
was  heard  by  this  court  and  the  judgment  was  aflSrmed  on  June  9,  1903.    (96 
Ky.  Law  Rep.,  208,  Stum  v.  Roll's  Adm'r.)    In  the  meantime,  on  May  80» 
1902,  another  rule  was  taken  out  onthe  motion  of  the  infants,  or  their  repre- 
sentative, against  Miller,  as  administrator,  to  pay  into  court  the  aiuounte 
received  by  him  as  administrator  under  the  original  judgment.    In  response 
to  the  rule  he  pleaded  the  judgment  on   the  former  rule  in  bar.     He  also 
pleaded  the  five-year  statute  of  limitation,  and  set  up  as  before  that  he  had 
paid  out  the  money  in  the  year  1S()3  to  the  heirs  and  distributees  of  the  es- 
tate, and  had  settled  his  accounts;  that  his  settlement  had  been  oonflnued, 
and  he  had  been  discharged  by  the  Muhlenberg  County  Court  in  the  year 
18^)3.     The  court  sustained  a  demurrer  to  his  response,  and  gave  judgment 
against  hini  for  the  money,  with  interest.     From  this  judgment  he  appeals. 
As  to  the  plea  in  bar  we  have  had  difficulty  to  determine  just  what  \ras 
decidcHl  on  the  former  rule.     A  judgment  dismissing  a   proceeding  on   the 
ground  that  it  is  premature  does  not  bar  another  action.     On  the  oontrai7  a 
judjrnient  on  denuirrer,  that  certain  facts  do  not  constitute  a  cause  of  action. 
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is  as  effective  in  bar  of  another  proceeding  as  a  judgment  where  the  same 
facts  are  shown  by  evidence  on  the  final  hearing  of  the  case.  (Freeman  on 
Judgments,  section  267. )  The  rule  was  in  the  usual  form.  The  judgment 
on  the  rule  is  In  these  words*.  "This  cause  having  been  submitted  on  the  de- 
murrers of  defendants,  D.  B.  Boll,  administrator  of  A.  M.  Stum,  deceased, 
and  J.  S.  Miller,  administrator  de  bonis  non  of  the  estate  of  L.  H.  Stum, 
deceased,  and  also  administrator  de  bonis  non  of  the  estate  of  Emma  Stum, 
•deceased,  to  the  rules  herein  against  them,  and  on  the  motion  of  Henry  and 
Annie  Stum,  by  their  guardian,  A.  H.  Stum,  for  a  judgment  for  costs  on 
the  petition  for  a  new  trial,  and  the  court  l)eing  now  sufficiently  advised, 
And  being  of  the  opinion  that  so  much  of  the  judgment  entered  herein  at  a 
former  term  of  this  court,  in  order  book  No.  40,  at  page  347,  as  adjudges  to 
Xi.  A.  Mc Daniel,  the  purchaser  of  the  land  heretofore  sold  in  this  action,  a 
lien  on  the  land  for  the  amount  of  the  purchase  money  paid  by  him,  with 
interest  from  the  dat«  of  its  payment,  is  merely  an  interlocutory  order,  and 
as  such  is  not  final  or  conclusive  as  to  any  of  the  parties  to  this  action,  and 
this  court  being  now  of  the  opinion  that  the  infant. defendants  herein  are 
not  affected  by  said  part  of  said  judgment,  it  is  now  considered  and  ad- 
judged, therefore,  that  each  of  said  demurrers  to  said  rules  be,  and  the  samt 
is  now  hereby,  sustained,  and  each  of  said  rules  is  now  discharged,  and  the 
'  defendants,  D.  B.  Boll,  administrator  of  A.  M.  Stum,  deceased,  and  J.  S. 
Miller,  administrator  de  bonis  non  of  the  estate  of  L.  H.  Stum,  deceased, 
and  administrator  de  bonis  non  of  Emma  Stum,  deceased,  recover  their  cost 
In  and  about  said  rules  expended  against  H.  A.  Stum,  guardian  of  Henry 
and  Annie  Stum,  to  which  said  H.  A.  Stum,  guardian  as  aforeaid,  excepts." 
The  power  of  a  court  of  equity  to  comi)el  one  by  rule  to  make  restitution 
of  money  received  under  a  judgment  which  has  been  vacated,  while  the 
action  is  still  pending  and  the  parties  are  l)efore  it,  is  undoubted,  and  the 
demurrer  does  not  seem  to  have  been  sustained  by  the  court  on  but  one 
C^round,  and  that  was  that,  admitting  all  of  the  facts  shown  by  the  record, 
including  the  receipt  of  the  money  under  the  judgment  and  its  vacation, 
still  appellant  was  not  liable  to  a  rule  by  the  infant  defendants  because  tiiey 
were  not  affected  by  that  part  of  the  judgment.  In  other  words,  the  idea  of 
the  court  seems  to  have  been  that  McDaniel  had  no  lien  on  the  land,  and 
that  the  judgment  giving  him  a  lien  was  not  final,  but  interlocutory,  and 
that  the  infants  having  gotten  their  land  back,  were  not  entitled  also  to 
liave  the  proceeds  of  the  sale  of  the  land,  and,  therefore,  he  discharged  the 
rule,  for,  after  reciting  that  the  former  order  as  to  McDauiel's  lien  on  the 
land  was  not  final,  the  judgment  reads:  "And  this  court  being  now  of  the 
opinion  that  the  infant  defendants  herein  are  not  affected  by  said  part  of 
said  judgment,  it  is  now  considered  and  adjudged,  therefore,  that  each  of 
said  demurrers  to  said  rules  be,  and  the  same  is  hereby,  sustained,  etc. "  The 
infants  were  seeking  relief  both  against  McDaniel  and  appellant.  They 
"vvere  not  entitled  to  both  the  land  and  its  proceeds.  The  court  adjudged 
^hem  the  land  free  of  Hen,  and  refused,  therefore,  to  give  them  a  judgment 
Against  appellant  for  the  proceeds.  It  was  simply  a  case  of  the  plaintiffs' 
suing  two  defendants  and  recovering  against  one,  and  losing  as  to  the  other. 
'McD&niel  appealed  from  the  judgment  against  him  and  reversed  it,  but  the 
Infants  took  no  appeal  from  the  judgment  in  favor  of  appellant,  and  that 
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judgment  is  atill  in  force.  The  rale  was  not  dismissed  because  it  was  pre- 
mature. No  appeal  had  been  taken  at  the  time  from  the  judgment  on  which 
it  was  based,  and,  therefore,  no  supersedeas  was  in  the  way.  The  fact  that 
appellants'  claims  had  not  then  been  finally  ix&ssed  on  did  not  give  him  any 
right  to  keep  the  money  which  had  been  paid  to  him.  This  was  not  set  up 
as  a  defense  in  the  response,  and  it  sufiBciently  appears  from  the  judgment 
of  the  court  that  it  was  not  based  on  this  ground,  but  on  the  ground  that 
the  infants  had  gotten  the  land,  and  could  not  get  both  the  land  and  the 
purchase  money.  Although  this  judgment  was  erroneous,  it  is  a  final  judg- 
ment, and  it  is  none  the  less  a  bar  to  another  rule  against  appellant  because 
it  was  based  on  erroneous  grounds.  Appellees'  remedy  was  by  appeal.  If 
the  rule  were  otherwise  a  new  proceeding  might  have  been  instituted  the^ 
next  day.  The  court  did  not  mean  to  leave  the  matter  at  large.  It  was  oot 
a  dismissal  of  the  rule  without  prejudice,  but  a  judgment  on  the  merits. 

We,  therefore,  conclude  that  the  judgment  on  the  former  rule  is  a  bar  t» 
this  proceeding  and  the  judgment  is  reversed,  with  directions  to  dismiss  the 
rule. 
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[Rei>orted  by  Walter  Q.  Chapman,  Seq.,  of  the  Frankfort,  Ky.,  Bar.] 
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BROWN  V.  CROFTON. 

(Filed  October  22,  1908— Not  to  be  reported. ) 

Discounted  note— Liability  of  endorser— The  payee  of  a  note  payable  at  an 
incorporated  l>ank  and  discounted  by  him  at  that  bank  is  relieved  from  lia- 
bility on  the  note  as  endorser  by  the  failure  of  the  bunk  to  protest  it  for  non- 
payment at  maturity  or  to  notify  him  of  its  nonxmyment,  and  also  by  reason 
of  the  failure  of  one  to  whom  the  l>ank  assigned  the  note  to  institute  suit 
thereon  at  the  first  terra  of  court  after  its  maturity  and  nonpayment. 

Sims  &  Grlder  for  appellant. 

Wright  &  McElroy  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  12th  day  of  June,  1896,  D.  W.  Browning,  S.  J.  Hall  and  M.  D. 
Hall  executed  their  written  obligation  to  Alex.  Brown  for  $304,  due  one 
hundred  and  twenty  days  after  date,  negotiable  and  payable  at  the  Warren 
Deposit  Bank.  This  note  was  on  the  same  day  transferred  and  assigned  by 
Brown  to  the  bank  for  value  by  endorsement  and  delivery.  The  proceeds 
were  placed  to  Brown's  credit  on  the  books  of  the  bank  and  were  afterwards 
drawn  out  by  him.  The  note  was  renewed  from  time  to  time  until  the  lath 
day  of  June,  1898,  the  makers  paying  the  discount  and  the  renewal  note 
being  sent  to  Brown  for  his  endorsement  at  Franklin,  Ky.  The  bank  as- 
signed the  last  renewal  note  to  J.  C.  Crofton,  on  the  9th  day  of  February, 
1890,  and  he  brought  suit  against  the  obligors  and  Brown  as  endorser,  and 
alleges  that  the  original  not«  was  discounted  by  the  bank  for  the  accommo- 
dation and  benefit  of  Brown;  and  that  he  received  the  proceeds  thereof;  that 
the  Warren  Deposit  Bank  is  an  incorporated  institution  under  the  laws  of 
the  State  of  Kentucky,  and  negotiable  notes  discounted  by  it  are  by  law 
placed  upon  the  footing  of  bills  of  exchange.  Judgment  was  taken  by  de- 
fault against  the  obligors,  but  Brown  answered  and  said  that  he  was  only 
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the  oooommodatlon  endorser  for  his  codefendants;  and  alleges  that  the  note 
sued  on  matured  on  the  12th  day  of  October,  1808;  that  It  was  not  protested 
for  nonpayment,  nor  was  he  notified  of  the  default  in  payment  thereof;  that 
the  holder  oould  haTe  Instituted- suit  thereon  in  the  Warren  Cirouit  Court  at 
its  Koyemher  term,  1888,  and  obtained  judgment  against  his  codefendants, 
but  that  he  had  failed  to  do  so,  or  use  due  diligence  in  the  prosecution  of  Its 
claim ;  and  that  by  reason  of  such  laches  on  the  part  of  the  plaintiff  he  was 
released  from  liability  as  endorser.  Upon  the  trial  of  the  case  the  president 
of  the  bank  testified  that  when  Brown  applied  to  the  bank  to  discount  the 
original  note  in  September,  1896,  he  informed  him  "that  he  would  discount 
it  for  his  accommodation,  but  would  look  to  him  to  take  care  of  it." 

Brown  denies  that  anything  was  said  to  him  about  taking  care  of  the  note 
at  the  time  of  the  original  discount;  that  he  was  at  that  time  living  in 
Logan  county,  and  that  before  the  maturity  of  the  note  he  had  moved  to 
Simpson  county,  where  he  had  since  resideil ;  that  the  bank  had  given  him 
notice  in  advance  of  the  time  when  each  renewal  of  the  note  would  fall  due 
with  the  request  that  it  should  be  arranged,  but  had  given  no  similar  notice 
of  the  maturity  of  the  last  note  or  of  its  nonimyment.  Upon  this  testimony 
'  the  circuit  judge  gave  judgment  for  plaintiff  and  the  defendant  has  appealed. 
By  section  488  of  the  Kentucky  Statutes  '* promissory  notes '  payable  to  any 
person,  or  corporation,  and  payable  and  negotiable  at  any  bank  incorporated 
under  any  law  of  this  Commonwealth,  or  of  the  United  States,  which  shall 
be  endorsed  to,  and  discounted  by,  the  bank  at  which  same  is  payable,  or  by 
any  of  the  banks  of  this  Commonwealth,  are  placed  on  the  same  footing  aa 
foreign  bills  of  exchange. ' ' 

The  law  required  immediate  presentment  at  maturity  at  the  place  of  pay- 
ment, and  in  case  of  default  that  notice  thereof  should  be  given  in  order  to 
fix  the  liability  of  an  endorser.  This  is  the  general  rule.  (Bandle  v.  City 
National  Bank  of  Paducah,  6  Ky.  Law  Hep.,  186;  C.  N.  O.  &  T.  P.  Ry. 
Co.  V.  Pendleton,  8  Ky.  Law  Rep.,  169;  Daniel  on  Negotiable  Instruments, 
section  970. ) 

But  it  is  contended  for  the  appellee  that  appellant  is  not  entitled  to  this 
plain  provision  of  the  law  for  the  reason  that  he  does  not  occupy  the  attitude 
of  an  accommodation  endorser;  but  as  a  matter  of  fact  the  note  was  made 
by  the  payees  and  discounted  by  the  bank  .for  his  accommodation,  and  that 
the  law,  therefore,  imposed  upon  him  the  duty  of  making  provision  for  the 
payment  of  the  note  regardless  of  notice.  Daniel  in  his  work  on  Negotiable 
Instruments,  section  1086,  says:  *' While  the  endorser  of  a  bill,  drawn  for  the 
accommodation  of  the  drawer  or  acceptor,  and  the  endorser  of  a  note  made 
for  the  accommodation  of  the  maker,  is  entitled  to  insist  upon  its  due  pre- 
sentment at  maturity;  yet  if  the  bill  is  drawn  and  accepted,  or  note  made 
for  the  accommodation  of  a  particular  endorser,  that  endorser  is  the  real 
party  who  should  make  provision  to  pay  the  bill  at  maturity,  and  a  failuz« 
to  make  a  due  presentment  or  give  notice  will  be  excused  as  to  him,  though 
not  as  to  the  other  endorsers  or  to  the  drawer  if  it  be  a  bill. " 

The  author  cites  Story  on  Notes,  section  268 ; .  Edwards  on  Bills,  section 
688,  and  other  authorities.  But  the  author  goes  on  to  say:  "This  rule  rests 
on  the  principle  that  the  accommodated  endorser  can  not  by  any  possibility 
(as  a  rule)  suffer  loss  by  reason  of  a  failure  to  make  due  presentment,  sinoe 
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]|  Ibe  bill  or  note  la  dishonored  there  would  be  no  iMrty  agalnrt  whom  he 
noQld  have  reooorso  u^n  pg^n^  i|^ ' ' 

We  are  unable  to  eee  how  Uils  pHiiclple  of  law  has  any  application  to  the 
tftots  of  thU  case.  There  is  no  pretense  that  the  note  was  made  for  the  ao- 
«Mnmodation  of  Brown,  or  that  the  obligors  were  not  in  good  faith  indebted 
to  him  for  the  amount  thereof.  On  the  contrary  the  amended  petition 
alleges  that  the  note  was  executed  to  Brown  for  a  debt  due  him  by  the  pay- 
an.  Nor  does  the  alleged  statement  of  the  president  of  the  bank  to  Brown, 
that  he  would  look  to  him  to  take  care  of  the  note,  add  anything  to  the  obli- 
gation incurred  by  him  by  his  endorsement  thereof.  There  is  nothing  in 
the  facts  to  distinguish  this  transaction  with  the  bank  from  the  usual  and 
ordinary  course  pursued  in  the  discounting  of  paper,  or  to  exempt  it  from 
the  obligation  imposed  by  law  to  give  notice  of  the  default  to  endorsers  or 
from  the  consequenctis  resulting  from  such  failure.  It  is  also  manifest  that 
neither  the  bank  nor  plaintiff,  as  assignee  thereof,  have  manifested  the  dili- 
fenoe  required  by  law  to  hold  appellant  ,liable  as  assignor.  We  are,  there- 
fore, of  the  opinion  that  appellant  has  been  released  from  all  liability  as  en- 
dorser by  reason  of  the  laches  indicated,  and  that  the  circuit  judge  erred  in 
not  so  deciding. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
prooeedings  consistent  with  this  opinion. 


HURT  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  October  23,  1903. ) 

1.  New  trial  granted  by  trial  court— Review  on  appeal— Where  the  trial 
oourt  is  convinced  that  a  verdict  is  not  warranted  by  the  evidence,  or  that  it 
has  been  returned  either  under  a  misunderstanding  on  the  part  of  the  jury 
or  because  of  their  prejudice,  or  other  undue  influence,  it  is  the  province  of 
the  court,  as  well  as  its  duty,  to  set  the  verdict  aside ;  and  such  action  of  the 
oourt  will  not  be  disturl)ed  on  appeal  unless  it  appears  that  there  was.  an 
abuA  of  the  liberal  discretion  accorded  courts  in  such  matters. 

S.  Railroad — Personal  injury  to  employe — Negligence— In  an  action  by  a 
brakeman  to  recover  damages  against  his  employer,  a  railroad  company,  for 
personal  injuries  received  by  him  while  setting  the  brake  on  a  car  which  had 
been  * 'kicked,"  or  turned  loose  from  the  locomotive  with  momentum,  and 
which  he  had  safely  mounted,  the  court  properly  refused  to  instruct  the  jury 
to  find  for  the  plaintiff  if  they  believed  from  the  evidence  that  the  car  was 
delivered  at  a  reckless  or  dangerous  rate  of  speed,  as  the  rate  of  speed  could 
not  have  been  considered  the  direct  or  proximate  cause  of  the  injury,. which 
occurred  after  he  had  safely  mounted  the  moving  car  and  was  engaged  in 
setting  the  brake. 

8.  Failure  of  proof— Where  the  circumstances  attending  the  injury  show 
nothing  as  to  the  real  cause,  but  leave  it  to  conjecture  whether  it  was  the 
^^l^enoe  of  the  master,  the  fault  of  the  injured  servant,  or  an  unaccount- 
able accident,  there  is  a  failure  of  proof  to  sustain  an  action  for  damages. 

Bennett  H.  Young  and  Edwin  C.  Waide  for  appellant. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division.  No.  1. 

Opinion  of  the  court  by  Judge  0*Rear. 
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Appellant  was  a  member  of  a  switching  crew  In  appellee's  yard  at  IiOul»^ 
Tille.  A  flat  car,  loaded  with  railroad  rails,  was  "kicked"  or  turned  looaa- 
with  a  strong  shove  from  the  locomotive,  down  a  track  that  crossed  a  publlo- 
Btreet.  It  was  appellant's  duty  to  mount  this  car  as  it  passed  him,  and  ta 
set  the  brake  so  as  to  stop  it  within  a  reasonable  distance.  In  setting  the 
brake  appellant  fell  or  was  thrown  from  the  car,  failing  in  front  of  it,  and. 
lost  two  of  his  limbs,  and  was  otherwise  hurt. 

This  suit  charged  that  the  injury  was  becnuee  of  the  gross  negligence  or 
appellee's  agents  in  charge  .of  the  locomotive  in  delivering  the  car  at  a  too- 
rapid  rate,  and  in  the  failure  of  appellee  to  provide  the  oar  with  a  safe  brake. 
The  car  was  turned  loose,  when  going,  appellant  testified,  at  eight  or  texi. 
miles  an  hour.  Witness  for  appellee  said  at  two  to  six  miles  an  hour. 
Others  thought  it  was  more  than  ten  miles  an  hour,  while  some  expert  wit* 
nesses,  who  were  not  present  at  the  time  of  injury,  thought,  from  the  dis- 
tance the  car  traveled  before  stopping,  that  it  was  from  twelve  to  twenty 
miles  an  hour.  Appellant  made  two  efforts  to  set  the  brake.  The  first  time- 
he  thought  it  was  set  tight  enough,  but  finding  it  was  not,  and  probably 
because  of  a  command  of  some  one  to  stop  the  car,  he  attempted  to  set  it. 
tighter.  He  says  that  as  he  swayed  his  body  forward  and  outward  to  give 
the  brake- wheel  the  necessary  turn  "something  slipped  or  gave  way,'*  and. 
he  fell  In  front  of  the  moving  car.  He  did  not  know  what  it  was  that- 
slipped  or  gave  way.  He  had  not  previously  examined  the  brake,  or  the  cap, 
nor  had  opportunity  to,  so  far  as  was  shown,  and  did  not  afterward  exam- 
ine  it. 

The  brake  was  an  upright  iron  rod,  extending  about  three  feet  above  the- 
platform  of  the  car,  and  surmounted  with  an  iron  wheel  used  in  turning  It. 
It  extended  below  the  platform.  A  chain  was  attached  to  the  lower  end» 
and  connected  with  a  horizontal  rod  attached  to  the  brake-beam.  As  the 
brake-wheel  was  turned  the  chain  was  wound  around  the  upright  rod, 
thereby  shortening  the  chain  and  drawing  the  brakes  against  the  wheels. 

Appellant  said  that  he  thought,  and  that  is  his  theory  of  the  cause  of  the- 
aocident,  that  this  chain  was  too  long,  and  lapped  upon  itself,  partially.  Ix^ 
the  setting  up  of  the  brake,  and  when  he  put  the  extra  force  on  the  wheel  to- 
set  it  tighter  the  chain  slipped  off  the  lap,  whereby  he  was  given  an  unez- 
pected  lurch  forward,  and  was  thrown  as  stated.  If  the  chain  was  so  long  as. 
to  permit  it  to  overlap,  or  "ride"  itself,  it  is  claimed  that  it  was  an  unsafe 
provision,  and  that  allowing  it  to  be  so  was  negligence  on  the  part  of  the- 
oomi)any. 

A  number  of  persons  inspected  the  car  and  the  brake  immediately  after* 
the  accident,  within  a  few  minutes,  and  while  it  was  in  the  same  conditio!^ 
as  it  was  when  the  injury  occurred  They  all  testified  that  the  chain  was 
not  too  long,  and  was  in  perfect  order.  The  brake  was  set  up,  and  worked 
properly. 

There  were  three  trials  of  the  case.    At  the  first  trial  the  jury  disagreed* 

Upon  the  second  trial  the  jury  returned  a  verdict  for  appellant  in  the  sum- 
of  $10,000.  A  motion  was  made  by  the  company  for  a  new  trial,  based  upoik 
numerous  grounds,  among  others  that  the  verdict  was  flagrantly  against  the- 
weight  of  the  evidence,  and  that  the  verdict  was  excessive.  The  qout^ 
granted  a  new  trial,  but  upon  which  of  the  grounds  the  record  does  not 
show.     Upon  the  third  trial,  upon  substantially  the  same  evidence  and  undev^ 
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'practically  the  same  instruct  ions,  the  jury  found  for  the  defendant,  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled.  This  appeal  seeks  to  re- 
Terse  the  action  of  the  trial  court  In  setting  aside  the  verdlpt  for  110,000,  and 
granting  a  new  trial  of  the  action,  aild  to  have  this  court  order  a  reinstate- 
ment of  the  judgment  upon  that  verdict;  or,  if  that  is  not  done,  then  that 
the  judgment  in  this  case  upon  the  verdict  rendered  at  the  last  trial  be  set 
aside  because  th^  court  failed  to  properly  instruct  the  jury  at  appellant's  in- 
-stance. 

We  will  first  review  the  action  of  the  trial  ocurt  in  setting  aside  the  verdict 
in  appellant's  behalf.  Appellee  insisted  that  there  was  no  evidence  to  have 
authorized  the  submission  of  the  case  to  the  jury  at  all,  and  that  its  motion 
for  a  peremptory  instruction  should  have  been  sustained.  The  trial  court, 
liowever,  did  not  set  aside  the  verdict  on  this  ground  manifestly,  because 
upon  the  next  trial,  when  the  evidence  was  not  materially  different,  he 
again  refused  to  grant  a  peremptory  instruction,  and  submitted  the  case  to 
the  jury.  Nor  was  the  action  of  the  court  probably  based  upon  the  com- 
X>laint  of  the  company  that  the  court  had  misinstructed  the  jury,  for  upon 
the  next  trial  he  gave  about  the  same  instructions  as  before.  His  action 
then  must  have  been  based  upon  the  ground  either  that  the  verdict  was  not 
sustained  by,  but  was  contrary  to,  the  evidence,  or  that  the  amount  of  dam- 
age was  excessive. 

Trial  courts  have,  and  ought  to  have,  a  very  liberal  discretion  accorded  to 
them  in  the  matter  of  passing  upon  grounds  for  a  new  trial,  and  in  this,  as 
in  other  matters  of  discretion,  their  judgments  therein  should  not  be  dis- 
turbed, except  it  should  appear  that  its  execise  has  been  abused.  The 
Judge  who  presides  at  the  trial  has  an  opportunity  that  this  court  can  not 
have,  of  seeing  the  manner  in  which  the  witnesses  testify,  of  observing  the 
attention  and  conduct  of  the  jury,  and  the  demeanor  of  the  parties  and  coun- 
sel, and  of  many  other  circumstances  which  might  affect  the  verdict.  He 
has  also  an  opportunity,  and  it  is  his  duty,  to  note  the  evidence  submitted  to 
the  jury,  and  while  it  is  the  province  of  the  jury  to  decide  the  questions  of 
fact  involved  in  the  issue  being  tried,  yet  they  should  not  be  allowed  to  dls* 
regard  it.  Where  the  trial  judge  is  convinced  that  the  evidence  does  not  war- 
rant the  jury's  verdict,  and  that  the  verdict  has  been  returned  either  under 
a  misunderstanding  upon  the  part  of  the  jury,  or  because  of  their  prejudice, 
or  other  undue  influence,  it  is  certainly  within  the  province  of  the  court,  as 
^ell  as  his  duty,  to  set  it  aside. 

Id  Belianoe  Textile  &  Dye  Works  v.  Mitchell,  21  Ky.  Law  Hep.,  1286,  we 
held:  "This  court  is  less  inclined  to  disturb  the  action  of  the  circuit  judge 
in  granting  a  new  trial  than  in  refusing  one,  for  the  reason  that  the  new 
trial  simply  gives  the  parties  another  hearing  without  finally  settling  their 
Tights.  *  *  *  The  law  has  wisely  vested  in  the  circuit  judge  a  judicial 
^discretion  on  this  subject."  (Taylor,  Jr.  v.  Louisville  Public  Warehouse 
Co.»  94  Ky.  Law  Bep.,  1666.) 

The  circuit  judge,  under  the  evidence  in  this  case,  was  acting  clearly 
^within  his  supervisory  discretion  in  setting  aside  the  verdict  upon  the 
.ground  that  it  was  against  the  weight  of  the  evidence,  and  flagrantly  bo. 
'^The  principal  criticism  of  the  last  trial  is  that  the  trial  court  failed  to  sub- 
3nit  to  the  jury  an  element  of  appellee's  negligence  that  was  charged  in  the 
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petition  and  claimed  to  be  justified  by  the  evidence.  The  circuit  conrt  told 
the  jury,  in  subitance,  that  it  was  the  duty  of  the  railroad  company  to  pro- 
Vide  safe  appliances  upon  the  car,  and  that  if  it  failed  to  do  so,  in  that  the 
brake  was  defective,  and  that  it  knew,  or  by  the  exercise  of  ordinary  oar» 
might  have  known,  of  the  defect  in  time  to  have  remedied  it  before  the  aoel- 
dent,  and  that  the  injury  was  caused  by  such  defect,  without  negligenofr 
upon  the  part  of  the  plaintiff,  then  the  jury  should  find  for  the  plaintiff. 
The  complaint  is  that  the  court  failed  to  submit  to  the  jury  also  the  fact  of 
whether  the  defendant  was  not  negligent  in  delivering  or  sending  the  oar  to 
plaintiff  at  a  reckless  and  dangerous  rate  of  speed.  The  court  declined  ta 
instruct  upon  this  theory  because,  as  said  in  his  opinion  on  that  point,  that 
the  evidence  showed  conclusively  that  appellant  was  not  injured  by  the  rate 
of  speed,  for  he  mounted  the  car  in  safety,  whether  it  was  running  too  fast 
or  not.  The  argument  for  appellant  at  this  point  is  that  the  momentum  of 
the  car  being  too  rapid,  necessitated  more  force  to  be  put  upon  the  brake  to 
stop  it;  that  at  n  moderate  and  proper  speed  it  could  have  been  stopped  tj 
appellant's  first  effort  in  setting  the  brake,  and  that,  therefore,  his  injuiy 
was  caused  by  the  high  speed  of  the  car.  While,  not  without  some  plausl* 
billty,  we  can  not  agree  that  this  iMsltion  is  sound.  The  rate  of  speed  of  the 
car  was  not  the  proximate  cause  of  the  injury  according  to  appellant's  testi- 
mony, but  it  was  something  about  the  brake  that  8lipi)ed.  If  the  brake  h«d 
been  in  proper  condition,  the  rate  of  speed  of  the  car  could  not  have  caused 
the  injury.  On  the  other  hand,  if  the  brake  was  defective,  as  charged,  it  i& 
not  material  at  what  speed  the  car  was  moving,  whether  two  miles  an  hour» 
or  twenty  miles,  because  if  appellant  was  injured  by  that  defect  the  com- 
I)any  is  liable.  To  have  submitted  to  the  jury  the  question  of  appellee's 
negligence  upon  the  question  of  the  speed  of  the  car  would  have  been  mia- 
leading.  It  might  have  been  that  the  car  was  turned  loose  at  a  point  in  the 
city  where  its  rate  of  speed  was  negligent  to  those  using  the  street,  or  U> 
one  required  to  make  a  coupling  of  the  car,  but  to  the  brakeman  who  waa 
safely  upon  it  there  is  nothing  in  the  evidence  to  show  that  it  was  at  ell 
negligent.  If  the  brake  had  worked  properly,  and  there  was  no  other  cause 
for  the  accident,  appellant  could  not  have  been  thrown  from  the  car  merely 
by  the  rate  of  its  speed,  nor  does  he  claim  that  he  was. 

There  was  evidence  tending  to  show  that  apyellant  was  using  a  brake-stick 
in  violation  of  the  rules  of  the  company,  the  danger  of  which  was  well 
known  to  him.  This  is  what  might  have  slipped.  Appellant  may  in  some 
way,  unaccountable  even  to  himself,  have  lost  his  balance  and  fallen.  At 
any  rate,  there  is  nothing  to  show  that  the  rate  of  speed  was  the  direct  or 
proximate  cause  of  his  injury.  It  was,  therefore,  proper  not  to  have  sul^ 
mitted  that  question  to  the  jury. 

The  plaintiff's  theory  of  the  cause  of  the  accident,  so  far  as  the  condition 
of  the  brake  is  concerned,  is  only  a  theory.  He  does  not  profess  to  know 
personally  what  was  the  cause.  No  witness  testifying  for  him  said  that  the 
brake  was  in  anywise  defective,  or  that  it  was  possible  for  the  chain  to  h^ve 
overlapped  as  surmised  in  the  theory  for  appellant.  The  witness,  Bashttw^ 
who  testified  for  plaintiff  that  he  had  examined  a  car  which  had  beetk> 
pointed  out  by  "some  railroad  employes"  on  the  following  day,  and  tlka^ 
one  of  the  links  of  the  brake  was  pressed  together,  does  not  really  Idetittty- 
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the  oar,  nor  the  relation  to  appellee  of  the  person  who  pointed  It  ont  to  him. 
But  eTen  if  this  witness'  identl^cation  of  the  oar  had  heen  satisfoctory,  the 
OYidenoe  was  simply  overwhelming  that  he  was  mistaken ;  that  the  ehain 
was  not  defective  as  stated.  However,  thispoostituted  what  might  be  called 
a  scintilla  of  evidence,  requiring  a  submission  of  the  question  to  the  jury. 
Appellee's  motion  for  a  peremptory  Instruction  was  properly  overruled. 
But  it  does  not  follow  by  any  means  that  the  rule  requiring  the  submission 
of  a  case  to  the  jury,  if  there  is  a  scintilla  of  evidence,  means  that  a  verdict 
may  be  sustained  upon  a  mere  scintilla  of  evidence,  where  it  is  flagrantly 
against  the  weight  of  all  the  evidence. 

Before  the  injured  servant  can  recover  damages  from  his  master  he  must 
show  that  his  injury  was  caused  by  some  neglect  of  the  master,  or  by  some 
other  servant  of  the  master  which  is  imputed  to  him.  It  is  not  enough  to 
show  merely  that  the  plaintiff  sustained  his  injury  while  in  the  service  of 
the  master.  Where  the  circumstances  attending  the  injury  show  nothing 
as  to  the  real  cause,  but  leave  it  to  conjecture  whether  it  was  the  negligence 
of  the  master,  the  fault  of  the  injured  servant,  or  an  unaccountable  accident, 
there  is  a  failure  of  proof.  The  cause  of  the  injury  must  be  proved.  Unless 
it  is  shown  affirmatively  there  can  be  no  recovery.  (Hughes'  Adm'r  v.  Gin- 
olnnati,  &c.,  By.  Co.,  91  Ky.,  626;  Louisville  Gas  Co.  v.  Kaufman,  Straus 
&  Co.,  106  Ky..  181;  L.  &  N.  B.  B.  Co.  v.  Wathen,  88  Ky.  Law  Bep.,  86; 
Illinois  Central  B.  B.  Co.  v.  Gholson,  28  Ky.  Law  Bep.,  2210.) 

The  judgment  of  the  circuit  court  must  be  affirmed. 

The  whole  court  sitting. 


LOUISVILLE  &  NASHVILLE  B.  B.  CO.  v.  CABTEB. 

(Filed  October  23.  1903— Not  to  be jreported. ) 

Excessive  damages—Passion  and  prejudice— Where  on  a  former  appeal  the 
court  reversed  a  judgment  awarding  damages  for  the  obstruction  of  a  pass- 
way  across  a  railroad  track  on  the  ground  that  an  instruction  allowing  a  re- 
covery of  punitive  damages  should  not  have  been  given,  a  verdict,  on  a 
subsequent  trial  awarding  damages  in  excess  of  the  first  verdict  and  in  ex- 
cess of  the  actual  value  of  the  property  from  which  the  passway  leads,  could 
have  been  the  result  only  of  passion  and  prejudice,  which  authorizes  a  re- 
versal of  the  judgment. 

C.  B.  McDowell  for  appellant. 

Bobt.  Harding  and  John  W.  Bawlings  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle'. 

This  case  is  before  this  court  on  a  second  appeal.  The  action  was  insti- 
tuted in  the  lower  court  by  the  appellee,  Jane  Carter,  to  recover  damages 
Against  the  appellant,  Louisville  &  Nashville  B.  B.  Co.,  for  the  closing  by 
the  latter  of  a  passway  which  leads  from  her  place  of  residence,  that  she  holds 
a0  a  homestead,  to  the  Alum  Springs  public  road,  about  SOO  yards  distant, 
and  crosses  the  appellant's  railroad  tracic  in  front  of  appellee's  lot. 

Xb«  eridenoe  conduces  to  show  that  the  appellee  and  her  husband,  hefof« 
Ida  isrth,  and  sh«  sinoe  his  death,  have  used,  held  and  enjoyed  this  pastwagr 
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adversely  to  the  appellant  and  all  others  for  nineteen  years  or  more,  cod- 
tinuously,  before  the  Institution  of  the  action,  and  that  their  right  to  use  it 
-was  recognized  by  appellant  down  to  June,  1890,  as  it  appears  during  the 
time  mentioned  to  have  maintained  a  crossing  at  the  point  where  the  pass- 
way  runs  over  its  track.  This  pass  way  is  traveled  by  the  appellee  and  her 
family  in  going  to  the  spring,  from  which  they  get  water,  and  in  going  to 
the  church,  schoolhouse  and  postofilce  in  the  neighborhood. 

The  closing  of  the  pass  way  complained  of  was  done  by  the  appellant  Id 
June,  1899,  by  wrongfully  uoustructing  a  wire  fence  across  the  same  on  each 
side  of  its  track  in  front  of  and  adjoining  appellee's  lot  which  completely 
obstructed  the  passway,  thereby  depriving  appellee  of  its  use,  by  which  slie 
claims  to  have  been  subjected  to  great  trouble,  annoyance  and  inconven- 
ience, and  greatly  restricted  in  the  enjoyment  of  her  property.  The  defense 
interposed  by  the  appellant  was  that  appellee's  use  of  the  passway  was 
merely  permissive,  and  that  in  erecting  the  fence  complained  of  it«  only 
purpose  was  to  enclose  its  track  to  prevent  injury  to  stock  that  had  been 
wont  to  stray  thereon. 

TJpon  the  first  trial  of  the  case  in  the  lower  court  the  jury  failed  to  agree 
upon  a  verdict,  but  on  the  second  tiial  the  appellee  recovered  a  verdict  and 
judgment  for  $600.  An  appeal  was  taken  from  that  judgment  by  the  appel- 
lant and  a  reversal  of  the  judgment  obtained  in  this  court.  Ui)on  the  return 
of  the  case  to  the  lower  court  another  trial  was  had,  which  resulted  in  a  ver- 
dict and  judgment  in  appellee's  favor  for  $718,  and  the  lowel*  court  having 
again  refused  to  grant  the  appellant  a  new  trial  it  brings  the  case  to  this 
court,  asking  at  its  hands  a  second  reversal.  The  grounds  urged  for  a  re- 
versal are,  first,  "that  the  verdict  of  the  jury  is  not  sustained  by  suffioieni; 
evidence;"  second,  "that  the  damages  given  in  the  verdict  are  excessive, 
and  appear  to  have  been,*and  were  given,  under  the  influence  of  passion  or 
prejudice. ' ' 

It  appears  that  appellee's  lot  contains  but  one  acre,  and  that  her  husband 
paid  for  the  property  $150.  There  was  on  it  a  small  dwelling  at  the  time  of 
the  purchase,  and  after  the  purchase  a  small  frame  building  for  use  as  a 
storehouse  was  erected  on  it,  in  which  small  stocks  of  merchandise  were 
kept  from  time  to  time.  A  little  later  an  icehouse  and  stable  were  built 
upon  the  lot.  None  of  the  improvements  are  very  valuable.  According  to 
the  evidence  the  storehouse  would  not  rent  for  more  than  $8  a  month,  and 
the  property  as  a  whole  is  not  of  greater  value  than  $500  or  $600.  In  the 
opinion  delivered  on  the  former  appeal  this  court  approved  the  instructions 
given  to  the  jury  by  the  lower  court  in  so  far  as  they  submitted  to  them  the 
question  of  whether  appellee's  use  of  the  right  of  way  was  adverse  to  appel- 
lant, and  as  a  matter  of  right,  or  merely  permissive,  and  whether  such  use 
continued  for  more  than  fifteen  years  before  the  obstruction  complained  of. 
and  in  so  far  as  they  directed  the  jury  to  allow  her  compensatory  damages, 
but  expressly  condemned  the  instructions  to  the  extent  tliat  they  permitted 
the  jury  to  find  punitive  damages. 

On  this  point  the  court  said:  "The  fence  was  built  on  the  oompaoy's 
right  of  way.  *  *  *  This  act  at  the  worst  was  a  mistake  only  as  to  their 
right.  The  manner  of  executing  the  work  and  the  ofaaraoter  of  the  work 
done  neither  indicates  a  malicious  motive,  nor  a  purpose  to  annoy  or  vex 
appellee.    The  instruction  as  to  punitive  damages  should  not  have  been 
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^iven.  The  verdict  returned,  $600,  neoefisarily  includes  smart  money,  for  it 
Is  much  beyond  any  fair  or  reasonable  compensation  for  being  deprived  of 
the  use  of  passway  for  the  length  of  time  that  appellee  was  deprived  of  it, 
that  is,  from  some  time  in  September  to  about  the  following  March  or  April 
At  the  latter  date  appellant  erected  gates  at  the  point  where  the  passway 
was  claimed,  thus  recognizing  appellee's  right  to  so  use  it.  They  had  a 
Tight  to  so  erect  gates  across  the  passway ;  it  was  not  an  unreasonable  ob- 
fitruction  by  appellant  of  its  property."  (L.  &  N.  R.  R.  Co.  v.  Carter,  23 
Ky.  Law  Rep.,  2104.) 

This  court  must  accept  and  adhere  to  its  former  deliverance  in  this  case, 
as  the  questions  of  law  and  fact  now  presented  by  the  record  do  not  differ 
from  those  before  the  court  on  the  first  appeal,  except  that  it  is  now  shown 
by  the  record  that  appellee's  passway  was  obstructed  something  over  ten 
months,  instead  of  alx)ut  eight  months,  as  show^n  on  the  former  appeal.  It 
follows,  therefore,  that  if  n  verdict  of  $600  was  excessive,  as  held  on  the 
former  appeal,  that  of  $718,  returned  by  the  jury  on  the  last  trial,  is  more 
€0.  In  fact  it  exceeds  by  $118  the  maximum  estimate  put  upon  the  market 
value  of  appellee's  property  by  the  witnesses.  In  view  of  the  fact  that  the 
instructions  given  by  the  court  on  the  last  trial  properly  confined  the  jury  to 
compensatory  damages,  the  excess! veness  of  the  verdict  .can  be  accounted  for 
only  upon  the  ground  that  it  was  the  result  of  prejudice  or  passion  existing 
in  the  minds  of  the  jury.     It  was  certainly  unauthorized  by  the  evidence. 

It  is  our  duty,  therefore,  to  adjudge  that  it  be  set  aside,  and  to  that  end 
the  judgment  of  the  lower  court  is  reversed  and  cause  remanded,  with 
directions  to  that  court  to  set  aside  the  verdict  and  judgment  and  grant  the 
appellant  a  new  trial. 

Whole  court  sitting. 


COMMONWEALTH  v.. LEAK. 

(Filed  October  23,  1003.) 

Betting  on  election—Sufficiency  of  warrant— A  warrant  issued  against  a 
person  charged  with  having  violated  the  provisions  of  st^ction  1975  of  the 
Kentucky  Statutes,  which  impose  a  fine  for  the  offense  of  betting  on  an  elec- 
tion, is  fatally  defective  in  failing  to  allege  that  the  bet  was  made  before  the 
result  of  the  election  was  ascertained  and  known  where  it  was  charged  that 
the  bet  was  made  after  the  election  had  been  held. 

L.  B.  Finn  and  C.  J.  Pratt  for  appelhint. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  Commonwealth  appeals  in  this  case  from  a  judgment  of  the  Simpson 
Circuit  Court,  sustaining  a  general  demurrer  to  the  following  warrant: 

"Commonwealth  of  Kentucky. 
"To  the  Sheriff  or  any  Constable  of  the  County  of  Simpson  or  Marshal  of 
the  City  of  Franklin,  State  of  Kentucky : 

"It  appearing  from  the  sworn  statements  of  J.  H.  Durbin  that  there  are 
reasonable  grounds  for  believing  that  J.  M.  Leak  has  committed  the  offense 
of  betting  on  an  election  held  under  the  Constitution  and  laws  of  the  State 
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of  Kentucky,  in  Simpson  oonnty,  Kentucky,  committed  ae  follows,  to  wUr 
The  said  Leak  heretofore,  to  wit,  on  the  80th  day  of  November,  1001,  in  said 
county  of  Simpson  and  State  aforesaid,  did  unlawfully  and  willfully  bet 
and  wager  money  of  the  value  of  960  (his  own)  with  one  John  Durham  upon 
the  election  for  governor,  which  was  held  in  and  for  the  State  of  Kentucky, 
under  the  Constitution  and  laws  of  the  said  State,  on  November  7,  1901, 
wherein  William  Taylor  was  the  Republican  candidate  for  said  office  of  gov- 
ernor and  William  Goebel  was  the  Democratic  candidate  for  said  office  of 
governor.  Said  money  (150)  as  aforesaid  was  wagered  against  an  equal 
amount  (160),  which  was  bet  by  the  said  Durham  as  aforesaid.  Done  as 
aforesaid  against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 
You  are,  therefore,  commanded  to  arrest  the  said  Leak  forthwith  and  bring 
him  before  me.  or  some  other  magistrat/e  of  Simpson  county,  to  be  dealt  with 
as  the  law  directs.     Wifcrntss  my  band  as  judge  of  the  Simpson  County  Court 

this  3d  day  of  February,  1008. 

"W.  S.  McCLANAHAN,  Judge  S.  C.  C.'» 

This  warrant  was  issued  for  a  violation  of  section  1076  of  the  Kentucky 
Statutes,  which  reads  as  follows:  "If  any  person  shall  wager  or  bet  any  sum 
of  money  or  anything  of  value  upon  any  election  under  the  Constitution 
and  laws  of  this  Commonwealth,  or  the  Constitution  and  laws  of  the  United 
States,  Tie  shall  be  Aned  SlOO,  to  be  recovered  in  any  county  where  the  party 
so  offending  may  be  found,  or  where  the  bet  is  made.'* 

A  general  demurrer  having  been  overruled,  a  trial  of  the  defendant  under 
this  warrant  before  the  county  judge  resulted  in  his  conviction  and  the  in- 
fliction of  the  fine  of  f  100.  An  appeal  was  prosecuted  by  the  defendant  from 
the  judgment  of  the  county  court  to  the  circuit  court.  Upon  the  trial  of  the 
demurrer  in  the  circuit  court  it  was  held  that  the  facts  recited  in  the  war- 
rant did  not  constitute  an  offense.  In  that  court  the  demurrer  was  sustained 
and  warrant  dismissed,  and  the  Commonwealth  has  appealed.  Section  87  of 
the  Criminal  Code  requires  that  the  warrant  of  arrest  should  in  general 
terms  describe  the  offense  charged  to  have  been  committed;  the  city  or  county 
in  which  it  was  committed.  And  section  124  of  the  Criminal  Code  requires 
that  an  indictment  should  be  direct  and  certain  as  regards  the  party,  the 
offense,  the  county  and  the  particular  circumstances  of  the  offense  charged, 
if  they  be  necessapy  to  constitute  a  complete  offense.  The  Ency.  of  PI.  & 
Pr. ,  volume  7,  page  404,  says:  "An  indictment  for  betting  on  an  election 
should  state  the  purpose  for  which  the  election  bet  on  was  held  and  the  date 
of  the  election,  and  that  it  would  be  sufficient  if  the  indictment  charged 
that  the  bet  was  made  before  the  result  of  the  election  was  known ;  and  that 
it  would  be  sustained  by  evidence  that  the  bet  was  made  after  the  election, 
but  before  the  result  was  known." 

In  Llewellen  v.  State,  18  Texas,  688,  it  was  held  that  a  charge  that  defend- 
ant on  the  1st  day  of  August,  18<14,  "bet  money  upon  the  result  of  an  elec- 
tion ordered  and  held  in  Fayette  county,  according  to  law,  for  the  eleotion 
of  a  clerk  of  the  district  court  of  Fayette  county  in  the  State  of  Texas,'*  does 
not  sufficiently  specify  the  time  of  the  election.  While  the  charge  that  de- 
fendant bet  that  B.  would  be  elected  governor  of  Pennsylvania,  under  tte 
Constitution  and  laws  of  that  State  on  the  0th  of  October,  Id  the  year  1888» 
sufficiently  alleges  the  time  of  the  election.  (Shehan  t.  CommonweAltti.  ft 
WatU,  212.) 
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The  flection  of  the  Btatute  on  which  the  warrant  was  issued  was  before  thl& 
court  in  the  case  of  the  Commonwealth  v.  Avery,  77  Kj,,  686,  and  it  was. 
held  there  to  be  a  violation  of  the  statute  if  the  bet  was  made  after  the  elec- 
tion had  been  held,  but  before  the  result  had  been  declared.  In  that  case^ 
the  defendant  relied  upon  the  State  v.  Mehan,  9  Ala.,  840,  as  authority  for^ 
the  position  that  a  bet  made  after  the  election  on  the  result  thereof  was  not 
against  the  statute.  In  commenting  upon  this  case  the  court  said:  *'The 
conclusion  reached  by  the  court  appears  to  be  a  correct  one,  but  not  for  the- 
reason  assigned.  The  demurrer  should  have  been  sustained  because  the  in- 
dictment showed  that  the  election  had  been  held  two  months  prior  to  the> 
time  the  bet  was  made,  but  it  did  not  charge  that  the  result  was  unknown 
to  the  parties  at  the  time  the  bet  was  made.  After  such  a  lapse  of  time,  in^ 
the  absence  of  any  express  allegation  to  the  contrary,  the  result  of  the  elec-« 
tion  would  be  presumed  to  be  known  to  the  parties.  In  that  case  there  could 
be  no  offense  against  the  letter  or  spirit  of  the  statute. " 

There  is  some  conflict,  but  the  great  weight  of  the  authorities  is  to  th^ 
effect  that  a  bet  made  after  the  election  had  been  held  and  the  rc'sult  finally 
ascertained  and  announced  is  not  a  violation  of  either  the  letter  or  spirit  of 
the  statute.  But  if  the  result  of  the  election  has  not  been  distintuly  asoer* 
tained  and  determined,  it  is  a  violation  of  the  statute  even  if  the  bet  waa 
made  after  the  day  on  which  the  election  was  held.  The  same  technical 
strictness  is  not  required  in  a  proceeding  by  warrant,  as  by  indictment,  and 
ordinarily  a  warrant  in  the  form  prescribed  by  the  Code  sufficiently  describes* 
the  offense;  but  if  made  to  appear  to  the  satisfaction  of  the  court  that  a  de-. 
fondant  can  not  intelligently  make  defense,  it  should  be  made  more  specific. 
Bat  when,  as  in  this  case,  the  facts  recited  in  the  warrant  show  conclusively 
that  no  public  offense  has  been  committed,  the  trial  court  properly  sustained 
a  demurrer.  No  election  was  held  for  the  office  of  governor  on  the  7th  of 
November,  1901,  nor  were  William  Taylor  and  William  Goebel  candidates  fop^ 
governor  at  that  time.  The  last  election  for  the  office  of  governor  preceding^ 
the  issual  of  the  warrant  on  the  3d  of  February,  1002,  was  held  in  1900,  and 
in  the  absence  of  a  specific  allegation  to  the  contrary  the  court  properly  pre-, 
sumed  that  the  result  of  the  election  had  been  ascertained  and  determined. 

For  reasons  indicated  the  judgment  is  affirmed. 

Whole  court  sitting. 


SAVAGE  V.  BULGER,  &c. 
(Filed  October  23,  1903~Not  to  be  reported.) 

1.  Wills— Mental  capacity  of  testator— On  appeal  from  the  probate  of  a 
"Will,  by  which  the  testator,  a  colored  man,  left  his  property  to  a  woman 
whom  he  had  recognized  as  his  wife  from  the  time  they  had  begun  living 
together  during  her  slavery,  though  never  married  to  her,  and  to  his  chil- 
dren by  her,  the  contention  of  the  contestant,  his  sister,  that  he  was  not 
mentally  capable  to  make  a  will  can  not  be  sustained  in  the  face  of  the  con« 
sistent  and  rational  provisions  of  the  will  itself  and  of  the  testimony  of  all 
the  witnesses,  who  saw  him  on  the  day  of  the  execution  of  the  will,  to  the 
effect  that  he  was  mentally  capable. 

2l  Undue  influence— Considering  the  natural  desire  which  the  testator^ 
^wtmM  hirre  to  leirre  hit  property  to  the  woman  whom  he  had  recognized  aa 
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Ills  wife  for  years  and  to  his  children  bj  her,  testimony  of  two  or  three  wit* 
nesses  as  to  some  expressions  on  the  part  of  the  woman  that  she  expected 
and  desired  such  a  will  as  was  made  by  the  testator  is  not  sufficient  to  sup- 
port the  charge  of  undue  influence. 

8.  Execution  of  will— It  api)earing  from  the  evidence  that  the  testator, 
being  unable  from  physical  weakness  to  sign  his  name,  made  his  mark  to 
the  writing  which  was  drawn  by  another,  and  that  the  witnesses  who  were 
present  at  the  time  he  made  his  mark  signed  their  names  as  witnesses  in  his 
presence,  one  of  them,  who  was  unable  to  write  his  name,  signing  by  mark, 
there  was  a  substantial  compliance  with  the  provision  of  the  statute  in  the 
execution  of  the  will,  and  no  express  acknowledgment  was  necessary. 

A.  E.  Cole  &  Son  and  L.  W.  Galbralth  for  appellant. 

W.  D,  Cochran  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  a  contest  over  the  will  of  Ezekiel  Williams,  colored,  who,  by  in- 
ilustry  and  economy,  succeeded  in  accumulating  a  considerable  estate.  His 
intelligence  and  excellent  character  seem  to  have  commanded  the  respect  of 
all  who  knew  him.  His  family,  at  the  time  of  his  death,  consisted  of  a 
woman,  Nellie  Williams  or  Bulger,  whom  he  recognized  as  his  wife,  and 
three  children,  who  had  been  born  to  them. 

His  will  devised  his  entire  estate  to  the  woman,  Nellie,  and  their  children, 
one-third  to  her,  and  the  remaining  two-thirds  to  the  three  children  in  equal 
shares.  The  will  was  adnittted  to  probate  In  the  county  court,  but  the  ap- 
pellant, Ellen  Savage,  sister  of  the  testator,  entered  a  contest  by  taking  an 
-appeal  to  the  circuit  court  from  the  order  of  the  county  court  admitting  it 
to  proljate.  As  the  other  brothers  and  sisters  of  the  testator  refused  to  «nite 
in  taking  the  appeal,  they,  with  the  devisees  named  in  the  will,  were  made 
parties  to  the  proceedings  in  the  circuit  court.  The  trial  in  the  circuit  court 
resulted  in  favor  of  the  validity  of  the  will,  and  a  new  trial  having  been 
refused  the  appellant,  she  prosecutes  this  appeal. 

It  is  contended  by  appellant  that  the  testator  did  not  possess  sufficient 
menttil  capacity  to  make  the  will,  and,  furthermore,  that  it  was  procured 
to  be  made  through  the  undue  influence  of  the  woman,  Nellie,  known  as  his 
wife.  A  cuireful  examination  of  the  evidence  found  in  the  record  satisfies  us 
of  the  testator's  mental  capacity;  indeed  on  this  point  the  evidence  is  so 
•clear  and  convincing  that  we  deem  it  unnecessary  to  comment  on  it,  except 
to  say  ttint  nut  only  those  present  when  the  will  was  executed,  but  all  the 
witnesses  who  saw  him  on  the  day  it  was  executed,  testify  positively  to  his 
-competency.  We  may  also  add  that  the  draughtsman  of  the  will  was  the 
physician  by  whom  the  testator  was  attended  throughout  his  last  illness;  he 
was  familiar  with- every  phase  of  the  disease  with  which  the  testator  was 
afflicted,  as  well  as  the  condition  of  his  mind,  and  testified  that  the  testator 
was  of  sound  mind  when  the  will  was  made.  It  may  further  be  said  that 
the  will  itself  testifies  to  the  mental  capacity  of  the  testator,  as  it  is  oon- 
sistent  in  its  provisions  and  rational  on  its  face. 

As  to  the  question  of  undue  influonce  there  is  very  little  oontrariety  of 
evidence.  Two  or  three  witnesses  testify  to  some  expressions  on  the  part  of 
the  woman,  Nellie,  to  the  effect  that  she  desired  and  expected  such  a  will  aa 
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was  made  by  the  testator,  but  taking  these  expressions  In  t}ielr  strongest 
sense,  they  do  not  indicate  any  unusual  solicitude  on  her  part  for  the 
making  of  the  will.  Indeed,  in  Tiew  of  the  mutual  affection  and  confidence- 
that  seemed  to  exist  between  her  and  the  testator,  she  might  have  been  ex- 
pected to  display  a  greater  degree  of  solicitude  than  was  manifested  by  her. 
It  is  to  her  credit  that  there  is  no  OTidence  whatever  tending  to  show  that 
she  resorted  to  flattery,  except  excessive  importunity,  or  even  legitimate 
I)ersuasion,  to  procure  the  execution  of  the  will.  She  was  not  the  wife  by 
marriage  of  the  testator,  but  through  a  long  series  of  years  lived  with  and 
served  hiin  in  that  capacity.  We  do  not  mean  to  express  approval  of  such  a 
connection,  for  it  might  have  l)een  changed  by  the  marriage  of  the  parties, 
before  the  testator's  death,  but  there  is  much  to  be  said  by  way  of  extenua- 
tion. It  is  shown  by  the  evidence  that  the  relationship  was  entered  into 
when  the  woman  was  a  slave,  and  soon  after  the  freedom  of  the  testator  had 
been  purchased  by  his  father.  Before  the  abolition  of  slavery  in  this  coun- 
try there  was  no  such  thing  as  a  legal  marriage  among  that  class.  Accord- 
ing to  common  parlance  the  testator  "ttwk  up"  with  Nellie  when  she  waa 
only  fifteen  years  of  age,  and  the  relation  thus  begun  when  she  was  a  slaver 
continued  until  his  death,  during  the  whole  of  which  time  she  was,  accord- 
ing to  the  evidence,  faithful  and  loyal  to  him.  Her  loyalty  and  affection 
appear  to  have  received  a  full  return  from  him,  as  he  recognized  her  as  hia 
wife,  and  held  her  out  as  such  to  the  world,  manifesting  for  her  at  all  timea 
the  affection  and  confidence  due  the  wife  from  the  husband  in  such  a  rela- 
tion. She  became  the  i^  rti  jy  of  all  the  children  that  were  born  to  him,  and 
she  and  the  children  by  Um^Vx'  industry  and  economy  doubtless  rendered  some 
assistance  in  the  accumulation  of  his  estate.  Under  such  circumstances  it 
was  but  natural  that  he  should  have  desired  to  give  them  the  prcpt>rty  de- 
vised them  by  the  will.  It  is  contended,  however,  by  counsel  for  appellant 
that  the  will  was  not  executed  in  conformity  to  the  statute,  and  that  it 
should  not  have  been  admitted  to  probate  because  the  testator  made  an 
attempt  to  sign  it,  but,  through  physical  weakness,  failed,  and  had  the 
draughtsman  to  write  his  name  to  it.  This  is  true,  but  the  testator  then  and 
there  affixed  his  mark  to  the  paper,  and  in  the  name,  after  it  had  with  hia 
consent  been  thus  written.  It  is  also  contended  that  the  will  was  not  signed 
by  the  subscribing  witnesses .  in  the  presence  of  the  testator.  This  conten- 
tion is  not  sustained  by  the  evidence.  Section  4828,  Kentucky  Statutes,  pro- 
vides that  "no  will  shall  be  valid  unless  it  is  in  writing,  with  the  name  of 
the  testator  subscribed  thereto  by  himself,  or  by  some  other  person  in  his 
presence,  and  by  his  direction,  and,  moreover,  if  not  wholly  written  by  the 
testator,  the  subscription  shall  be  made,  or  the  will  acknowledge<l  by  him 
In  the  presence  of  at  least  two  credible  witnesses,  who  shall  subscribe  the 
will  with  their  names  in  the  presence  of  the  testator." 

The  evidence  shows  that  after  the  testator  voluntarily  made  his  mark  at 
the  proper  place  in  his  name  when  written  by  the  physician,  his  signature- 
and  the  paper  as  a  whole  were  duly  attested  at  the  same  time  by  the  sub- 
Boribing  witnesses  who  were  then  present,  and  their  names  were  written  in 
the  presence  of  the  testator.  The  testator  was  cognizant  of  all  that  was 
done,  and  as  both  of  the  subscribing  witnesses  were  in  the  room  and  saw  him 
make  his  mark,  no  express  acknowledgment  by  him  of  the  will  was  neces- 
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ittry.  The  wttnesi,  Milton  Bulfrer,  wm  unable  to  write  his  name,  but  made 
Ills  mark  when  the  name  was  wrltten^  by  the  doctor  at  his  reiiaefll.  We  are 
t>f  opinion  that  the  manner  of  the  «iecntlon  of  the  will  was  a  mibstantlal 
-compliance  with  the  statute,  for,  as  repeatedly  held  by  this  court,  in  the 
-execution  and  attestation  of  wills,  *'a  substantial  rather  than  a  liberal  oom- 
pllanoe  with  the  statute  is  required,  and  if  its  object  and  intent  are  reached 
^without  a  violation  of  its  express  language,  nothing  more  is  required." 
<Soward  r.  Soward,  1  Duvall,  128;  Porter  v.  Ford,  82  Ky.,  191;  Upchurch  T. 
tTpohuroh,  16  B.  M.,  102;  Flood  t.  Pragoff,  79  Ky.,  607.)  **It  is  not  even 
material  whether  the  names  of  the  attesting  witnesses,  or  that  of  the  testa- 
tor, be  first  subscribed,  if  the  witnesses  were  present  when  the  testator  either 
wrote  his  name  or  acknowledged  it  as  his  signature.'*  (Sechrest  v.  Ed- 
wards, 4  Met.,  168;  Swift  v.  Wiley,  1  B.  M.,  114.)  "An  attestation  in  the 
Bame  room  with  the  testator  is  taken  as  an  attestation  in  his  presence.*' 
(Omdorf  v.  Hummer,  12  B.  M.,  619.) 

We  have  examined  the  instructions  given  and  refused  by  the  lower  court, 
and  find  no  error  in  those  given,  as  they  are  substantially  in  the  form 
usually  followed  in  such  cases,  and  are  such  as  have  received  the  approval 
•t)f  this  court.  Objection  Is  especially  urged  to  the  word  "credible,*'  in  in- 
struction No.  1,  used  in  reference  to  the  character  of  the  subscribing  wit- 
nesses to  the  will.  The  objection  is  without  merit,  as  the  word  credible 
appears  in  the  statute  in  the  same  sense  and  connection,  and  the  use  in  the 
Instruction  of  any  other  word  as  a  substitute  would  have  been  improper. 
We  are  also  of  opinion  that  the  lower  court  did  ^-  err  in  rejecting  the  re- 
-fused instructions  found  in  the  record,  as  nearly  all  of  them  were  mislead- 
ing, or  otherwise  improper,  and,  besides,  those  given  fairly  presented  to  the 
jury  the  law  covering  every  aspect  of  the  casi. 

Wherefore,  the  judgment  is  afllrmed. 


FINLEY'S  EX'ORS  v.  PEARSON,  &c. 
(Filed  October  23,  1903— Not  to  be  reported. ) 

1.  Will— Settlement  of  executor— Where  the  testotor's  will  provided  that 
the  executors  should  Invest  the  proceeds  from  the  personal  estate  and  apply 
the  income  therefrom  to  the  education  of  his  children  the  executors  should 
have  been  allowed,  in  a  suit  by  one  who  took  under  the  will  for  a  settle- 
ment of  the  executors'  accounts,  credit  for  tuition  fees  paid  out  for  the  edu- 
tsation  of  the  children. 

2.  Sam«?— The  testator  having,  by  the  will,  expressed  his  opinion  that  a 
new  and  conimodiouB  dwelling  was  needed  for  his  family,  and  the  will  hav- 
ing conferred  on  the  executors  the  power  to  sell  a  portion  of  the  land  for  the 
purpose  of  providing  such  a  dwelling,  and  the  executors  having  used  a  part 
of  the  personalty  in  erecting  the  building,  thereby  saving  the  realty  to  the 
beneficiaries,  they  should  be  credited  by  sums  which  they  paid  in  the  con- 
struction  of  the  ])iiilding,  being  charged  with  the  proceeds  of  timber  cut 
from  the  lands  used  for  that  purpose. 

8.  Removal  of  executors— The  suit  being  brought  by  a  devisee  who  had 
attained  the  af?e  of  twenty -one  years,  and  who  was  entitled  to  receive  her 
«hare  of  the  estate  as  provided  by  the  will,  and  no  grounds  being  alleged  for 
the  removal  of  the  executors  as  such  and  as  trustees,  it  was  error  to  direct 
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the  paymeot  to  the  oommiosioner  of  the  court  all  the  fandi  in  the  ezeouton* 
bands. 

B.  S.  Crawford  for  afypellanta. 

Tye  *  Denhan  for  appelleea. 

Appeal  from  Whitley  Circuit  Conrl 

Opinion  of  the  court  by  Judge  O'Bear. 

6.  W.  Finley  died  in  1892  leaving  a  will,  which  was  probated.  His  family 
then  consisted  of  his  widow  and  eight  children,  several  of  them  being  quite 
young.  He  owned  a  tract  of  land  near  Williamsburg,  worth  probably  not 
exceeding  19,000  or  18,000,  and  less  than  $1,000  of  personal  property  subject 
to  his  debts.  He  nominated  appellants  as  his  executors.  It  appears  that  he 
had  but  recently  purchased  this  land,  and  was  preparing ,  to  build  an  ade- 
quate dwelling  house  on  it  when  he  sickened  and  died.  The  only  building 
on  it  (which  was  the  only  dwelling  house  owned  by  decedent  or  his  widow) 
was  a  two-room  box  house,  not  weather-boarded,  nor  celled,  nor  plastered; 
with  loose  rough  plank  floors,  and  boards  laid  loosely  for  a  temporary  ceil- 
ing. Two  small  lean-to  rooms,  similarly  built,  had  been  added.  The  house 
had  but  one  fire  place,  and  a  flue  for  one  stove.  Among  the  members  of  the 
testator's  family  were  several  daughters  nearly  g^wn. 

The  widow  seems  to  have  taken  up  the  grave  responsibilities  of  the  head 
of  this  family  with  commendable  courage.  On  the  land  was  a  coal  bank, 
opened  for  mining  coal.  The  widow  bad  set  apart  to  her  a  wagon  and  team. 
She  had  two  or  three  yoang  boys  who  were  yet  large  enough  to  work  and 
manage  the  team.  The  problem  presented  to  this  large  family,  with  its 
very  limited  means,  was  how  to  keep  their  home,  provide  the  necessities 
'of  life,  and  fit  the  children  for  their  duties  when  they  should  have  matured. 
Such  seems,  too,  to  have  been  the  dominant  wish  and  provision  of  the  dying 
father  and  husband.    His  will  is  copied  in  full,  as  follows: 

"I,  George  W.  Finley,  of  Whitley  county,  Kentucky,  do  make  this  my  last 
Trill  and  testament : 

"Ist.  I  will  that  my  executors  hereinafter  named  take  charge  of  all  my 
notes,  accounts  and  money  on  hand  aud  collect  my  notes  and  accounts  and 
pay  my  just  debts  and  funeral  exi)enses,  and  give  to  my  wife  150  for  to  meet 
the  present  wants  of  the  family ;  they  will  also  take  charge  of  such  personal 
property  as  they  may  believe  should  be  sold  and  sell  same,  leaving,  however, 
for  the  benefit  of  the  family  such  stock  on  hand  as  will  be  useful  and  neces- 
aary  for  the  support  of  the  family  in  keeping  up  the  farm  and  making  sup- 
port for  the  family. 

"2d.  I  greatly  desire  that  my  children  shall  at  least  have  a  good  common 
£nglish  education,  and  to  this  end  desire  that  my  executors  will  put  the 
money  raised  from  the  collection  of  my  notes,  accounts  and  the  sale  of  per- 
flozial  property  after  the  payments  above  directed  to  be  made  at  interest  and 
the  proceeds  used  for  the  education  of  my  children. 

•'8d.  If  in  the  judgment  of  my  executors  it  Is  best  and  necessary  for  the 
edacation  of  my  children  to  sell  some  of  my  lands  in  order  to  raise  the  means 
"With  which  to  do  so,  they  may  sell  such  portions  as  in  their  judgment  will 
be  the  least  value  to  the  family  for  farming  (my  wife  concurring  in  the  sale), 
and  put  this  sum  also  at  interest  and  use  the  proceeds  for  the  education  of 
my  children. 
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'^th.  If  in  the  judgment  of  my  executors  tt  l»best,  and  my  wifeafcree» 
thereto,  they  may  sell  all  my  lands  and  reinvest  the  money  in  other  lands 
for  a  home  for  my  wife  and  children,  neyertbeless  keeping  in  view  the  edu* 
cation  of  my  children. 

"6th.  My  desire  is  that  my  family  have  a  new,  commodious  and  comfort- 
able dwelling  in  which  to  live,  and  I  request  that  my  executors  will,  if  they 
shall  dispose  of  any  portion  of  my  land,  have  a  view  to  the  erection  of  this, 
house  as  well  as  to  raise  money  for  educational  purposes. 

•*6th.  I  wish  my  children  as  they  become  twenty -one  years  of  age  to  have- 
their  proportion  of  all  sums  held  for  educational  purposes. 
■  **7th.  I  hereby  appoint  my  brother,  R.  H.  Finley,  and  my  nephew,  Charles 
Finley,  my  executors,  to  carryout  this  my  last  will  and  testament,  with  full 
power  to  sell  and  convey  all  lands  and  do  and  perform  fully  all  the  bequests 
herein  made.^' 

It  will  be  seen  that  the  testator  had  ppominently  In  view  two  oontrolling- 
ideas:  One,  to  provide  for  his  cihldren  "a  common  English  education;"  the- 
other,  to  provide  his  dependent  family  an  adequate  and  comfortable  home. 
No  other  object,  except  the  payiuent  of  his  debts,  sterns  to  have  been  deemed 
of  enough  urgency  or  importance  in  his  estimation  to  have  incorporated  it 
in  the  will.  Even  the  body  of  his  estate,  the  residue,  if  any,  after  meeting^ 
these  requirements,  was  not  disposed  of,  except  of  the  personal  property. 

The  executors  qualified  and  took  up  the  execution  of  the  trusts  imposed 
upon  them  by  the  will.  They  were  immediately  confronted  with  this  actual 
situation :  The  family  were  in  distress  for  want  of  an  adequat.e  dwelling- 
house.  The  property,  altogether  (home  and  all),  if  converted  into  Inter- 
est-bearing securities,  would  not  yield  income  enough  to  comply  with  the 
direction  to  tniucate  the  children  out  of  the  income,  if  any  other  construc- 
tion was  to  be  put  upon  that  provision  than  that  they  should  be  afforded  the 
benefits  of  the  common  school  system,  and  the  academy  In  that  county. 
The  family  had  to  live,  too,  and  there  were  debts  to  be  paid  of  some  9I0O 
or  1500. 

The  executors  and  the  widow  took  this  course:  They  sold  about  1100  wortb 
of  saw  logs  off  of  the  land,  and  with  the  proceeds  bought  lumber.  The 
widow,  with  her  boys  and  team,  hauled  coal,  and  sold  it,  and  paid  certain 
debts  against  the  estate,  including  tuition  for  some  of  the  children  at  the 
Williamsburg  Baptist  Academy.  She  lx)arded  some  of  the  workmen;  traded 
for  certain  material,  and  the  house  was  repaired  and  added  to  until  it  was. 
made  fit  for  the  needs  of  the  family.  Altogether  this  cost  about  |S00.  The 
arrangement  between  the  executors  and  the  widow  was.  that  she  was  to  nee 
her  boys,  teams,  coal,  and  her  own  services  as  far  as  possible  in  paying  the 
bills  against  the  estate  and  for  repairing  the  house,  and  they,  the  executors, 
would,  out  of  the  money  collected  for  the  estate,  repay  her,  thus  enablinis^ 
her  to  get  along  in  the  way  of  providing  the  family  with  its  necessities,  and 
converting  their  resources  into  needed  cash,  without,  however,  entailing 
any  loss  upon  the  estate.    This  arrangement  was  executed  by  the  parties. 

This  suit  was  brought  by  one  of  the  children,  after  she  had  arrived  %v 
twenty-one  years  of  age  and  was  marired,  to  recover  of  the  executors  het^ 
proportion  of  what  was  alleged  to  be  the  surplus  of  personal  estate,  the* 
whole  of  the  surplus  claimed  to  be  about  f700.    By  amended  petition  all  th^ 
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deyiseee  were  made  defeodants,  and  a  oomplete  settlement  of  the  exeontorg 
was  demanded.  The  suit  became  then  an  action  for  the  settlement  of  the 
testator's  estate.  A  reference  to  the  master  was  had,  to  audit  claims,  and 
to  report  a  settlement  with  the  executors.  His  report  shows  that  they  had 
received  $1,406.87  in  personal  estate,  including  Interest  charged  against  them; 
that  they  had  paid  out  about  $1,118.16.  But  interest  was  allowed,  so  that 
the  net  result  was,  the  executors  were  found  to  have  on  hand  at  the  date  of 
the  commissioner's  report  (January,  1900)  the  sum  of  $78a94.  The  circuit 
court  allowed  some  further  credits  of  taxes  paid  by  the  executors,  reducing 
the  balance  to  $689.18  as  of  January  8,  1900. 

As  to  the  items  constituting  this  settlement,  so  far  as  it  charged  or  cred- 
ited the  executors,  we  deem  it  8u£9cient  to  say  that  they  all  appear  to  have 
been  proper,  and  correctly  entered.  The  circuit  court  adjuged  that  the  ex- 
ecators  pay  this  sum  over  to  the  master  commissioner  of  the  court,  and  re- 
fused to  allow  the  credit  for  the  money  paid  for  building  the  house,  or  for 
tuition  of  the  children  after  the  death  of  the  testator.  The  action  of  the 
court  in  these  particulars  only  is  the  matter  for  review  on  this  appeal.  The 
executora  were  given  the  title  to  and  control  of  all  the  personal  estate. 
From  it  they  were  required  to  set  apart  certain  needed  live  stock  for  the 
support  of  the  family.  They  were  then  to  pay  the  debts  of  the  testator.  The 
remainder  was  sset  apart,  the  Income  on  which  is  to  be  used  to  educate  th 
testator's  children.  Alchough  this  duly  may  not  have  been  an  executorial 
one,  yet  as  the  same  persons  were  executors,  and  testamentary  trustees,  at 
the  suit  of  one  claiming  under  the  will  it  is  a  sufficient  answer  for  the 
executors  to  show  that  the  estate  has  been  applied  as  directed  by  the  will. 
As  the  bills  of  the  Williamsburg  Academy,  which  wore  rejected,  were  lesa 
than  the  interest  charged  to  the  executors  on  the  residue  of  the  personal 
estate  found  to  be  in  their  hands,  they  should  have  been  allowed. 

The  next  question  is,  did  the  will  permit  the  executors  to  build  a  suitable 
dwelling  for  testator's  family,  and  charge  it  to  hl.s  estate?  The  testator  ex- 
pressed unequivocally  his  opinion  that  **a  new,  commodious  ond  comfortable 
dwelling"  was  needed;  and  that  he  desired  to  have  it  built  for  his  family. 
The  thing  about  which  he  seemed  to  be  not  entirely  certain  was  how  to 
provide  the  means  with  which  to  build  it.  Having  in  mind,  as  the  language 
of  the  5th  clause  of  the  will  shows,  that  he  had  already  set  apart  all  of  his 
personal  etnte  to  provide  an  education  for  his  children,  as  well  as  had  vested 
his  executors  (subject  t«  the  concurrence  of  his  widow)  with  the  power  to 
convert  some  of  his  land  into  money  for  the  same  purpose,  he  then  left  the 
matter  of  expediency  with  the  executors  as  to  whether  they  would  sell  any 
of  his  land  in  order  to  build  the  house.  This  view  is  further  sustained  by 
the  7th  clause  of  the  will,  which  finally  vests  his  executors  '*with  full  power 
to  sell  and  convey  all  lands,  and  do  and  perform  all  the  bequests  therein 
made."  The  executors  did  not  sell  the  land.  Instead,  they  seem  to  have 
taken  an  equivalent  of  the  personal  estate,  the  principal  of  which,  under  the 
will,  finally  comes  to  the  same  persons  (as  does  the  title  to  the  land),  and 
used  it  in  building  the  house.  It  is  possible  that  the  income  from  the  land 
afforded  enough,  with  the  income  from  the  remaining  personal  property,  to 
pay  such  sums  as  were  required  to  provide  what  the  test^itor  had  in  mind  as 
**a  common  English  education"  for  his  children.     At  any  rate,  we  are  of 
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'opinSon  the  executors  might  have  sold  enough  land  to  have  built  the  house- 
But  they  did  not.  As  a  consequence  it  was  saved  to  the  devisees,  and  the^r 
got  it.  N)W  is  it  equitable  that  they  should  hold  It  after  coming  to  oon* 
traotual  age,  and  at  the  same  time  claim  the  personal  property  that  was 
actually  and  honestly  used  to  same  the  land?  Not  only  that,  but  it  appears 
that  this  building  added  probably  $5<)0  value  to  the  land,  and  when  it  came 
to  be  divided  among  the  widow  and  children  this  addeti  value  was  taken 
Into  account,  and  the  children  had  the  benefit  of  that.  Appellee  bringing 
this  suit  has  invoked  the  aid  of  a  court  of  equity  against  her  trustees.  As  a 
condition  to  granting  her  relief  the  chancellor  will  require  her,  and  those 
who  would  take  the  benefit  of  her  suit,  to  do  equity.  Whatever  may  have 
been  the  legal  rights  of  the  pnrties,  it  is  not  just  that  these  executors,  who 
is  this  matter  have  a^jparently  acted  honestly  and  widely  to  the  benefit  of 
this  estate,  should  be  made  to  lose  the  money  they  have  paid  out  for  build- 
ing the  house,  the  full  value  of  which  the  children  have  receive<i.  The  exe- 
cutors should  be  charged  with  the  «100  worth  of  timber  sold  fnim  the  land, 
and  credited  by  the  sums  which  they  paid  to  the  widow  to  enable  her  to 
repair  the  hou.se.  and  for  tiie  tuitions  mentioned.  This  suit  was  not  brought 
to  remove  the  executors  either  as  executors  or  trustees.  No  grounds  there- 
for are  stated  in  the  pleadings,  and  no  such  relief  is  claimed.  It  was  error, 
therefore,  to  require  them  to  pay  over  to  the  commissioner  of  the  court  all* 
the  money  on  hand.  Only  so  much  of  the  balance  of  the  personalty  as  those 
children  who  have  arrived  at  twenty-one  years  of  a^e  were  entitletl  to  receive 
under  clausi*  6  of  the  will  should  have  Ix^en  adjudged  against  the  executors. 
The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  not 
inconsistent  herewith. 


JOHN  SHILLITO  CO.  v.  KP:ITH,  &c. 

(Filed  October  23.  1903-Xot  to  be  reported.) 

Actions  against  heirs  and  devisees — A  crt»ditor  may  maintain  an  action 
against  one,  to  whom  his  debtor  has  fraudulently  conveyed  his  interest  as 
heir  at  law  in  his  father's  estate,  for  the  jmrpose  of  sulijecting  that  interest 
to  the  payment  of  the  debt;  and  aft?r  the  death  of  the  debtor  may  revive  the 
action  against  the  grantee  as  his  representative  and  heir  at  law  for  the  pur- 
post*  of  subjecting  the  estate  in  his  hands  which  the  original  petition  sought 
to  reach. 

A.  E.  Cole  &  Son  for  appellant. 

L.  W.  llobi'rtson  for  appi.^llec. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  1S78  W.  11.  Richardson,  then  a  resident  of  Cincinnati,  O.,  bought  from 
John  Shillito  Co.  a  bill  of  goods  for  which  he  agived  to  pay  1313. S3.  He 
subsequently  moved  lo  New  York  City,  where  he  resided  until  his  death 
without  paying  for  the  goods.  In  IMK)  his  f»ither  died,  a  resident  of  Mays- 
ville,  Ky.,  leaving  a  con^^iderable  real  and  per.sonal  estate,  which  descended 
to  his  children  and  heirs  at  law.  The  appellant  subsequently  brougrht  suit 
in    the   Mason  Cinuit    Court,  alleging   that  W.  H.  Richard.«Hjn   had  fraudu- 
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^tly  conveyed  his  interest  in  the  estate  of  his  father  to  his  sister,  Mrs. 
Annie  Dudley  Keith,  for  the  recited  consideration  of  116,000  In  cash,  but 
that  in  fact  she  had  paid  no  part  of  the  pretended  consideration,  and  asked 
that  the  conveyance  should  be  set  aside  and  the  property  subjected  to  the 
payment  of  their  debt;  and  at  the  same  time  sued  out  a  general  attachment 
^hich  was  levied  upon  certain  real  estate  in  Mason  county. 

Mrs.  Keith  and  her  husband  were  both  made  parties  to  this  proceeding. 
^,  H.  Hichardson  entered  his  appearance  to  this  proceeding  and  filed  an 
answer  in  which  he  plead  the  lapse  of  time  and  the  statute  of  limitation  In 
bar  of  plaintiff's  claim.  Plaintiff,  i^y  way  of  avoidance  of  the  plea  of  lim- 
itation, replied  that  both  it  and  W.  H.  Richardson  at  the  creation  of  the 
<lebt  were  citizens  of  the  State  of  Ohio  and  ut  the  accrual  of  their  cause  of 
action;  and  that  before  their  claim  had  been  barred  under  the  Ohio  statute 
Hiohardson  left  the  State  of  Ohio  and  became  a  citizen  of  New  Yorls,  and 
liad  over  since  bet^n  continuously  abst^iit  from  the  State  of  Ohio.  The  cir- 
-cnit  court  sustained  a  demurrer  to  this  reply,  to  which  plaintiff  excepted  and 
prayed  an  appeal  to  this  court.  During  the  pendency  of  the  appeal  in  this 
<50urt  W.  H.  Richardson  died,  and  the  case  was  duly  revived  against  his 
personal  representative  by  warning  order  and  the  appointment  of  a  nonresl- 
clent  in  this  court.  This  appeal  resulted  in  a  judgment  of  reversal,  this 
"Court  holding  that  an  action  between  citizens  of  another  State  upon  a  cause 
■of  action  which  accrtied  in  another  State  could  bt»  maintained  in  this  State 
if  the  action  would  not  be  barred  if  it  had  been  brought  in  Ohio. 

After  the  mandate  of  reversal  had  been  tiled  in  the  Mason  Circuit  Court 
appellant  filed  an  amended  petition  against  the  appellee,  Mrs.  Keith,  as  real 
representative,  alleging  that  Richardson  had  devised  the  bulk  of  his  estate. 
l>oth  real  and  personal,  to  her;  and  that  the  be(iuest  covered  the  real  estate 
-ai>OD  which  plaintlff^s  attachment  Uid  been  levied.  It  was  also  alleg*Hl  that 
no  personal*  representative  of  decedent  had  been  appointed  or  qualified  in 
tibis  Stat-e,  and  asked  that  the  action  should  l)e  revived  against  Annie  Dudley 
Keith  as  his  real  representative,  as  provided  by  section  505  of  the  Civil  Code. 
Appellee,  for  answer  to  the  amended  petition,  denied  that  \V.  11.  Richardson 
Teas  the  owner  or  held  title  to  any  real  estiite  in  Kentucky,  or  that  she  had 
<ever  received  as  heir  or  devisee  any  property,  real  or  personal,  from  his  es- 
tate, and  denied  that  she  was  the  real  representative  of  decedent.  Subse- 
<juently  the  appellant  filed  another  amended  petition,  in  which  it  alleged 
<^at  the  real  estate  described  in  his  original  jH'tition  as  having  been  fraudu- 
lently conveyed  by  decedent  to  Annie  Dudley  Keith,  had  descended  to  her 
AS  heir  at  law  at  his  death,  at  the  same  tinje  suing  out  another  attachment 
-w^hich  was  levied  upon  the  real  estate,  and  sought  to  subject  the  same  prop- 
erty to  the  payment  of  his  debt.  The  appellw,  Annie  Dudley  Keith,  filed  a 
general  demurrer  to  these  various  amended  petitions,  which  were  sustained, 
ADd  the  motion  of  the  appellant  to  revive  the  action  against  Annie  Dudley 
Keith  was  overruled,  and  appellant's  action  stricken  from  the  docket,  and  to 
reverse  that  judgment  this  appeal  is  prosecuted.  We  are  of  the  opinion  that 
tbe  chancellor  erred  in  sustaining  appellee's  demurrer.  The  theory  of  the 
original  action  was  that  the  conveyance  of  Richardson  to  appellee  was  fraud- 
ulent and  void,  and  that  the  property  still  belonged  to  Richardson.  The 
Amended  iHJtition  simply  brings  appellee  before  the  court  as  the  representa- 
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tive  and  heir  at  law  of  deoedent,  and  appellant  Btlll  attempts  to  subject  \m 
her  hands  as  heir  at  law  the  real  estate  which  the  original  petition  sought, 
to  reach.  Section  2098  of  the  Kentucky  Statutes  provides  "that  to  the  ez« 
tent  of  assets  reoeived  the  representatiye,  heir  and  devisee  of  an  heir  or  deyl- 
see  shall  be  chargeable  for  the  liability  of  their  decedent  or  testator,  respeo- 
tirely,  to  the  creditors  of  the  original  decedent  or  testator." 

Appellant's  right  to  maintain  the  action  instituted  by  him  against  appellee 
is,  we  think,  fully  recognized  in  Hagan,  &o.  v.  Patterson,  78  Ky..  441. 

For  reasons  indicated  the  Judgment  is  reversed  and  cause  remanded,  with 
instructions  to  overrule  appellee's  demurrer  and  for  other  proceedings  oon> 
sistent  with  this  opinion. 


HODGES  V.  METCALFE  COUNTY  COURT. 
(Filed  October  22,  1903. ) 

1.  Liquor  selling— License  by  county  judge— Where  an  applicant  for  lioensft- 
to  sell  liquor  by  retail  has  complied  with  the  provisions  of  the  statute  with 
reference  to  the  giving  of  notice  and  no  objection  to  the  granting  of  the 
license  is  made  by  the  legal  voters  of  the  neighborhood,  and  nothing  appears 
to  show  that  the  applicant  is  a  person  of  bad  character,  or  that  he  will  not 
keep  an  orderly  and  law-abiding  house,  it  is  the  duty  of  the  county  judge  to 
grant  the  license. 

2.  Appeal  to  circuit  court— An  app«*a1  from  the  order  of  the  county  judge 
refusing  to  grant  the  license  applied  for  is  tried  by  the  circuit  court  on  a  bill 
of  exceptions,  and  no  testimony  outside  of  the  bill  of  exceptions* should  he 
heard. 

8.  Same— Mandate  of  circuit  court— The  judgment  being  reversed  because 
the  applicant  was  shown  to  be  entitled  to  the  license,  the  circuit  court  should 
have  remanded  the  case  with  directions  to  the  county  court  to  grant  the- 
license,  and  not  to  grant  n  new  trial. 

J.  W.  Klnnalrd  and  J.  R.  Breckluridge  for  appellant. 

Compton  &  Stone  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

At  the  January  term  of  the  Metcalfe  County  Court,  1903,  the  appellant  ap- 
plied for  a  license  to  retail  liquor  In  the  county  by  the  quart,  and  testified, 
and  showed  by  the  testimony  of  the  witnesses,  that  he  had  given  the  notice 
required  by  section  4iJ03  of  the  Kentucky  Statutes.  No  objection  was  made 
to  the  applic^itlun,  and  there  was  no  evidence  that  he  was  a  person  of  had 
character,  or  that  he  would  not  keep  an  orderly  or  law-abiding  housa  The 
county  judge  on  this  showing  refused  the  license,  and  his  motion  for  a  new 
trial  having  been  overruled,  appellant  prosecuted  an  appeal  on  a  bill  of  ex- 
ceptions to  the  Metcalfe  Circuit  Court.  Upon  the  trial  of  the  appettl  in  that 
court  It  was  found  that  appellant  had  compiled  with  all  of  the  statutory 
provisions,  and  a  judgment  was  entered  reversing  the  judgment  of  the 
county  court,  and  remanding  the  proceeding  with  direction  "to  grant  ap- 
pellant a  new  trial  consistent  with  the  judgment  and  according  to  law.** 
The  appellant  objected  to  so  much  of  this  judgment  as  directed  the  oonnly 
court  to  grant  a  new  trial,  and  appeals  to  this  court,  and  insists  that  th» 
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<«iroait  judge  should  have  remanded  the  cause  with  directions  to  issue  the 
license. 

The  duty  of  granting  licenses  to  sell  liquor  by  retail  is  imposed  by  section 
4806  of  the  Kentucky  Statutes  upon  the  county  judge ;  and  provides  that  it 
shall  not  be  granted  until  ten  days'  notice  shall  have  been  given  of.  the  ap- 
plication ;  and  if  a  majority  of  the  legal  voters  of  the  neighborhood  protest 
against  the  granting  of  the  license  it  should  be  refused.  It  also  provides 
that  no  license  shall  be  granted  to  a  person  of  bad  character,  or  who  does 
not  keep  an  orderly  and  law-abiding  house.  In  nunieious  decisions  of  this 
oourt  it  has  been  held  that  where  there  is  a  conflict  in  the  testimony  the 
oounty  judge  has  a  large  discretion  as  to  granting  licenses  of  this  character, 
and  that  his  action  will  not  be  interfered  with  unless  manifestly  erroneous. 
But  we  have  here  a' case  in  which  the  applicant  has  complied  with  all  of  the 
provisions  of  the  statute,  and  there  is  no  objection,  so  far  as  the  record  shows, 
from  any  one  of  the  legal  voters  in  the  neighborhood  in  which  the  license  is 
to  be  exercised.  Nor  is  there  any  proof  that  the  applicant  is  a  person  of  bad 
-character,  or  that  he  will  not  keep  an  orderly  and  law-abiding  house.  The 
discretion  of  the  county  judge  is  not  an  arbitrary  one  in  such  cases,  and 
must  not  be  the  result  of  mere  caprice  or  prejudice,  either  against  the  appli- 
cant or  the  business  in  which  he  proposes  to  engage.  Under  the  showing 
made  in  this  case  we  are  of  the  opinion  that  it  was  the  plain  duty  of  the 
county  judge  to  have  granted  appellant's  application. 

Where  an  appeal  is  taken  to  the  circuit  court  from  a  judgment  of  the 
•county  court  refusing  the  application,  the  circuit  court  must  hear  the  case, 
not  de  novo,  but  on  a  bill  of  exceptions  (Thompson  v.  Koch,  98  Ky.,  400; 
fiensley  v.  Metcalfe  County  Court,  25  Ky.  Law  Rep.,  204;  Merideth  v.  Com- 
monwealth. 25  Ky.  Law  Kep.,  -350. )  The  circuit  judge  did  not  err  in  refusing 
to  hear  the  testimony  not  contained  in  the  bill  of  exceptions,  as  in  that 
-event  a  different  state  of  facts  might  have  been  shown  in  the  circuit  court 
from  what  was  shown  on  the  original  hearing.  The  circuit  judge  also  prop- 
erly reversed  the  judgment  of  the  county  court,  but  it  erred  in  remanding 
the  case  for  a  new  trial.  Appellant  should  not  again  be  required  to  incur 
the  trouble  and  expense  of  another  trial  in  the  county  court,  in  which  a 
-different  state  of  fact  might  be  shown  to  exist  and  a  different  conclusion 
authorized.  The  case  should  have  been  remanded,  with  directions  to  the 
•county  court  to  grant  appellant's  application  as  required  by  the  statute. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


JONES  V.  COMER,  &c. 

(Filed  October  27,  1903— Not  to  be  reported. ) 

1.  Contract  in  writing— Statute  of  frauds— A  contract  whpreby  a  mother 
-surrendered  her  infant  son  to  another  in  consideration  that  he  would  rear 
and  educate  the  child  until  he  should  arrive  at  the  age  of  twenty-one  years, 
when  he  would  furnish  him  with  certain  articles  of  value,  was  not  one 
which  comes  within  the  statute  of  frauds  and  perjuries  with  regard  to  being 
reduced  to  writing,  the  actual  performance  of  her  part  of  the  contract  by 
the  mother  in  surrendering  her  child  taking  it  out  of  the  provision  as  to 
•contracts  not  to  be  performed  within  a  year. 
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2.  Limitafclon— The  infant  was  entitled  to  institute  an  aotion  for  a  breaob 
of  the  contract  at  any  time  within  five  years  after  he  arrived  at  the  age  ot 
twenty  one  years. 

8.  Decedents— Creditors— The  infant  was  entitled  after  the  death  of  th» 
contractor  to  maintain  an  action  against  his  heirs  and  real  representative  to 
subject  the  proceeds  of  the  decedent's  estate  in  their  hands  for  the  breach  of 
the  contract. 

Max  Harlin  and  Sherman  Spear  for  appellant. 

Baird  &  Richardson  for  appellees. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from 'the  judguient  of  -the  Monroe  Circuit  Court  sastoin* 
ing  a  demurrer  and  dismissing  the  petition  of  appellant.  It  is  in  substanoo 
alleged  in  the  petition  that  when  he  arrived  at  the  age  of  eight  years,  hlft 
mother  being  a  widow  woman  and  unable  to  support  and  educate  him.  one 
Andy  Comer  made  and  entered  into  a  contract  with  this  appellant's  mother 
to  the  effect  that  if  she  would  parmit  him  to  talce  this  appellant  to  his  house 
to  rear,  educate  and  live  with  him  as  a  member  of  his  family,  that  wh6n> 
the  appellant  arrived  at  the  age  of  twenty-one  years  he  would  furnish  him 
with  a  horse,  bridle  and  saddle,  valued  at  |100,  and  household  and  kltoheik 
furniture  valued  at  $150;  that  in  consideration  of  this  promise  and  agree- 
ment on  the  part  of  Andy  Comer,  and  in  pursuance  thereof,  his  mother  de-> 
livered  and  turned  over  this  appellant  to  Comer,  and  that  Comer  compiled 
with  his  part  of  this  contract  for  about  seven  or  eight  years  only,  and  with- 
out any  fault  on  the  part  of  this  appellant  Andy  Comer  violated  his  part  of 
the  contract  that  he  had  made  with  appellant's  mother  and  drove  him  from 
his  home  and  premise.*^,  and  refused  after  that  to  support  and  educate  him  or 
pay  him  the  horse,  bridle  and  saddle  and  the  household  and  kitchen  furni- 
ture as  he  had  agreed  to  do;  that  appellant  arrived  at  the  age  of  twenty -on» 
years  on  the  11th  of  April,  1807.  We  are  not  informed  of  the  reasons  upon, 
which  the  lower  court  acted  in  dismissing  appellant's  petition,  but  from  the 
briefs  filed  in  the  cause  we  presume  that  the  lower  court  was  of  the  oplntoik 
that  because  the  contract  made  by  Andy  Comer  with  the  mother  of  thla  ap- 
pellant was  made  in  the  year  I8S3,  Avas  not  reduced  to  writing  and  signed 
by  Comer,  and  for  the  reason  that  the  contract  was  not  to  be  performed 
within  a  year  the  same  was  governed  by  the  statutes  of  frauds  and  perjuries^ 
and  was  void.  This  statute  does  not  apply  to  a  case  like  this;  here  the- 
mother  parted  with  her  child  and  performed  fully  her  p:u't  of  the  oontmot. 
What  higher  or  greater  consideration  could  the  mother  have  surrendered  or 
given  than  the  right  t^)  the  care  and  custody  of  her  child  J*  Abd  if  this  con- 
tract was  made  and  the  consideration  given  and  surrendered  to  Coiner  by 
the  mother,  it  is  certain  that  neither  Andy  Comer  nor  his  real  representa- 
tives can  be  heard  to  say  that  they  are  not, bound  by  this  contract  because  It 
was  not  reduced  to  writing  or  to  be  performed  within  one  year.  The  oaae  of 
Berry  v.  Graddy,  1  Met.,  653,  was  where  Graddy  had  purchased  a  farm  lik 
Kentucky,  and  was  induced  to  do  so  by  Belt,  who  was  an  uncle  of  Qraddj*a 
wife,  Belt  promising  to  pay  16,000  of  the  purchase  money  in  three  years  If 
Qraddy  would  purchase  the  place  and  not  remove  to  Mississippi.     Qraddx 
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X)erformed  his  agreement,  and  the  statutes  of  fraud  l)elng  pleaded,  it  was 
held  that  as  he  could  not  be  restored  to  the  situation  which  he  wos  in  before 
the  contract  was  made,  nor  compensated  in  damages  by  any  other  standard 
than  that  furnished  by  the  contract  itself,  it  would  be  a  fraud  to  deprive 
him  of  the  benefit  of  it  on  the  ground  that  it  was  verbal  merely.  The  ques-' 
tious  involved  and  the  principles  enunciated  in  the  case  of  Bengu  v.  Hiatt's 
Adm*r,  82  Ky.,  667,  are  peculiarly  appliciblo  to  the  question  herein  Involved. 
With  reference  to  the  question  of  the  statutes  of  limitation,  it  is  sufficient 
to  say  that  this  can  not  avail  except  when  pleaded,  and  the  appellee  failed  to 
properly  plead  such  a  statute,  and  even  if  properly  pleaded  by  answer,  if  the 
facts  are  as  stated  in  the  petition  the  appellant  aiTived  at  the  age  of  twenty- 
one  years  on  April  11,  1897,  and  this  action  was  instituted  on  the  2d  of  April, 
1002,  it  was  brought  within  five  years  after  the  disability  of  infancy  had 
been  removed.  By  section  2516  of  the  Kentucky  Statutes,  an  action  upon  a 
contract  not  in  writing,  signed  by  the  party,  may  be  brought  within  five 
years  next  after  the  accrual  of  the  cause  of  action.  This  section  is  included 
n  article  8  in  this  subdivision  under  the  head  of  "Limitation  of  Actions." 
In  section  2525  it  is  stated  "if  a  person  entitled  to  bring  any  of  the  actions 
mentioned  in  third  article  of  this  chapter,  except  for  a  penalty  or  forfeiture, 
was,  at  the  time  the  cause  of  action  accrued,  an  infant,  ♦  *  ♦  the  action 
may  be  brought  within  the  like  number  of  years  after  the  removal  of  such 
disability." 

Appellee  contends  that  appellant  had  not  the  right  to  institute  this  action 
against  the  administrator  of  Andy  Comer  for  the  reason  that  he  made  no 
demand  of  him  for  the  claim  sued  on,  and  because  Andy  Comer  died  in  the 
State  of  Tennessee,  and  a  resident  thereof,  and  that  nil  of  his  property,  real 
and  personal,  was  situated  In  the  State  of  Tennessee,  and  that  the  county 
court  of  this  State  had  no  authority  at  law  to  appoint  any  one  as  adminis- 
trator of  Comer's  estate.  Kven  if  this  be  true,  it  did  not  authorize  the  lower 
court  to  dismiss  appellant's  petition,  for  he  had  sued  the  children  and  real 
representatives  of  Andy  Comer.  Section  2088  of  the  Kentucky  Statutes  is  as 
follows:  "To  the  extent  of  assets  received  the  representative,  heir  and  devisee 
of  an  heir  or  devisee  shall  be  chargeable  for  the  liability  of  their  decedent  or 
testator,  respectively,  to  the  creditors  of  the  original  decedent  or  testator." 
In  the  case  of  Rubel  v.  Bushnell,  91  Ky. ,  263,  which  was  a  case  where  heirs 
had  received  assets  from  their  deceased  ancestor  and  the  court  had  given 
judgment  against  them  to  the  extent  of  assets  received,  the  judgment  was 
several,  not  joint.  The  court  in  that  case  said :  *  'Section  434  of  the  Civil  Code 
provides  'legatees  and  distributees  shall  be  liable  to  a  direct  action  by  a 
creditor  to  the  extent  of  estate  received  by  each  of  them,  notwithstanding 
the  failure  of  the  creditor  to  appear  and  tlie  discharge  of  the  personal  repre- 
sentative.'  Section  10  of  article  1,  chapter  44,  (Jeneral  Statutes,  also  pro- 
vides *the  heir  or  devisee  may  be  sued  in  equity  by  a  creditor  for  any  lia- 
bility of  the  decedent,'  and  section  9  of  same  article  provides  'to  the  extent 
of  assets  received  the  representative,  heir  and  devisee  of  an  heir  or  devisee 
shall  be  chargeable  for  the  liabilities  of  their  decedent,  etc.'  There  can  be 
no  question  of  the  liability  when  assets  have  been  received,  nor  is  it  ma- 
terial under  the  present  provision  of  the  Code  that  it  should  appetir  that  the 
personal  representatives  have  no  assets.  The  right  to  sue  is  expressly  given 
the  creditor,  and  the  only  question  is,  when  the  liability  is  conceded,  has 
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the  distributee  used  assets  from  the  estate?  If  so,  he  beoomes  liable  to  the 
creditor  to  that  extent,  and  may  be  sued  for  the  whole  sum  received,  and 
requireil  to  look  to  his  cod istribn tees  for  contribution." 

The  appellant  in  his  petition  alleged  that  the  defendants,  the  children  and 
heirs,  had  sold  personal  estate  of  their  father  for  about  $400,  and  the  real 
estate  left  by  him  at  the  price  of  12,100;  had  received  the  proceeds  thereof 
and  had  placed  the  same  in  the  hands  of  the  defendant,  Emberton,  the  per- 
sonal representative,  and  that  he  then  held  the  proceeds.  Under  the  laws  of 
this  State  the  administrator  of  an  estate  has  nothing  to  do  with  the  real  es- 
tate or  the  proceeds  thereof,  and  if  he  has  in  his  hands  the  proceeds  of  this 
real  estate  he  must  be  considered  as  holding  same  as  the  agent  of  the  chil- 
dren anct  real  representatives  of  Andy  Comer,  and  this  must  be  construed  as 
the  children  having  received  assets  to  the  extent  thereof.  While  the  petition 
is  not  perfect,  yet,  considered  as  a  whole,  is  stilted  a  cause  of  action. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


ANDERSON  v.  SOUTHWOUTH. 
(Filed  October  27,  1903— Not  to  be  reportetl.) 

1.  Kight  to  use  of  passway— Sufficiency  of  evidence— In  this  action  by  ap- 
pellee to  establish  his  right  to  a  passway  over  the  lands  of  appellant  for  the 
purpose  of  reaching  the  public  highway  the  evidence  is  sufficlont  to  show 
that  appellee  and  those  under  whom  he  claims  have  used  the  passway  in 
question  as  a  matter  of  right  and  without  interruption  for  a  period  of  thirty 
years,  which,  under  the  law,  establishes  his  legal  right  thereto. 

2.  Same— The  fact  that  appellee  may  enjoy  the  permissive  use  of  a  road 
over  the  lands  of  a  third  party  can  not  deprive  him  of  his  legal  right  to  the 
passway  in  controversy. 

Montgomery  &  Lee  for  appellant. 

Victor  F.  Bradley  for  oppellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  this  action  the  appellee  invoked  the  aid  of  the  chancellor  to  establish 
his  right  to  the  use  of  a  passway  described  in  the  petition  as  leading  from 
his  land  over  that  of  appellant  to  the  Long  Lick  turnpike,  and  which  fur- 
nishes the  only  route  whereby  he  can  rei\ch  the  turnpike  from  his  residence 
and  ther.'l  y  get  to  the  county  seat,  the  neighborhood  mill,  store,  postoffice 
and  public  school. 

It  is  aveiTfd  in  the  petition  that  he  and  his  vendors  had  used 'the  passway 
in  controversy  as  a  matter  of  right,  adversely  to  the  appellant  and  all  others, 
for  more  than  fifteen  years  continuously  before  the  institution  of  the  action, 
and  that  the  appellant  had  illegally  and  without  right  obstructed  and  at- 
tempted to  prevent  his  use  of  the  passway  by  locking  a  gate  that  stands 
thereon.  An  injunction  was  tisked  to  compel  the  appellant  to  remove  the 
lock  and  restrain  him  from  further  interfering  with  appellee's  right  to  the 
use  of  the  passway.     Ti>e  answer  of  the  appellant  denies  that  appellee  has 
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wmj  right  to  the  uae  of  the  passway,  and  avers  that  his  use  thereof  was 
merely  permissiye.  and  that  suoh  use  did  not  continue  for  as  much  as  fifteen 
years  before  the  institution  of  the  action;  and  further,  that  appellee  has 
Another  and  good  road  to  the  county  seat,  church,  postoffice  and  schoolhouse, 
that  can  be  traveled  by  him. 

The  chancellor  upon  the  trial  of  the  case  rendered  judgment  in  appellee's 
favor,  establishing  his  right  to  the  passwny,  and  i)erpetuating  the  injunction 
theretofore  issued  at  his  instance.  Of  that  judgment  appellant  complains, 
and  its  reversal  is  sought  by  this  appeal.  It  appears  from  the  record  that 
appellee  owns  eleven,  and  the  appt^Ilant  sixty- two,  ncres  of  land  that  orig- 
inally constituted  one  tract  owned  by  William  Forsee.  The  passway  in  con- 
troversy ran  from  the  eleven  acres  now  owned  l)y  appellee  over  the  sixty-two 
acres  of  appellant  when  and  before  the  two  parcels  of  land  were  owned  as 
one  tract  by  Forsee,  and  furnished  the  only  outlet  from  the  eleven  acres  td 
the  turnpike.  We  think  it  is  fairly  shown  by  the  evidence  that  this  pass- 
way,  which  is  the  same  now  claimed  by  appellee,  was  used  as  a  matter  of 
right  by  the  appellee  and  those  under  whom  he  claims  for  not  less  than 
thirty,  and  perhaps  as  much  as  forty,  years  before  the  filing  of  his  action. 
It  is  true  that  one  or  two  changes  of  the  passway  wore  made  to  straighten 
the  fences  of  some  of  the  owners  of  the  land,  or  to  get  it  upon  firmer  and 
better  ground,  but  such  changes  were  made  by  moving  it  only  a  few  feet, 
and  with  no  purpose  of  abandoning  it  as  a  passway. 

It  is' claimed  by  appellant  that  the  appellee  once  asked  of  him  permission 
to  use  the  passway.  This  is  denied  on  the  deposition  of  appellee,  and  the 
denial  is  supported  by  the  fact  that  when  appellant  first  locked  the  gate  to 
prevent  the  use  of  the  passway  by  appellee  the  latter  had  him  indicted  for 
it,  and  it  is  hard  to  understand  why  l:e  would  have  taken  such  a  step  if  his 
•use  of  the  imssway  was  merely  permissive.  It  is  to  Ix*  presumed  that  he  re- 
«-)rtetl  to  the  process  of  the  criminal  court  because  he  believed  that  his  right 
to  the  use  of  the  passway  was  of  such  fixed  and  definite  legal  character  as 
to  entitle  him  to  be  freed  from  any  interference  on  the  part  of  the  appellant. 
We  are  unable  to  find  in  the  record  proof  of  any  act  or  declaration  of  the  ap- 
pellee that  was  or  is  inconsistent  with  his  claim  to  the  use  of  the  ptissway 
as  a  matter  of  right,  and  we  are  not  disposed  to  interfere  with  the  judgment 
of  the  chancellor  on  a  question  of  ftict  unless  it  is  made  to  appear  that  it  is 
against  the  weight  of  the  evidence.  The  law  applicable  to  the  facts  presented 
by  the  record  in  this  case  is  well  settled  in  this  Statu. 

"A  grant  of  a  right  of  \vay  by  prescription  will  lx»  conclusively  presumed 
from  an  uninterrupted,  unexplained  adverse  use  of  such  a  nature  as  to  indi- 
cate a  claim  of  right,  and  not  the  effect  of  indulgence  or  permission  for  a 
period  of  fifteen  years  or  more."     (Wilkins  v.  Barnes,  79  Ky.,  323.) 

In  O* Daniel  V.  O'Daniel,  88  Ky.,  186,  this  court  said:  "It  was  not  neces- 
«ary  for  the  plaintiff  to  show  by  positive  te.stimony  that  he  had  claimed  this 
use  as  a  matter  of  right  and  so  proclaimed  to  his  neighbors,  the  burden 
being  on  the  defendant  after  such  a  long  use  of  his  premises  t»o  show  that 
the  use  was  merely  permissive.  Under  our  statute  of  limitation  the  con- 
tinued use  of  a  passway  over  another's  land  for  fifteen  years  unexplained 
43reate8  the  presumption  that  the  use  he  did  claim  was  adverse. " 

The  foregoing  doctrine  was  reaffirmed  by  the  court  in  the  case  of   Bo  wen 
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V.  Cooper,  23  Ky.  Law  Rep. ,  2065.  The  appellee  has  Rone  further  in  this 
case  than  the  mere  presninption  reoo^nlzed  by  the  cases  supra.  He  ha» 
shown  by  the  evidence  that  his  use  of  the  passway  in  question  was  exercised 
by  himself  and  vendors  as  a  matter  of  right,  and  without  interruption  for 
not  less  than  thirty  years.  We  find  no  merit  in  the  claim  made  by  appellant 
that  there  is  another  road  by  which  appellee  may  reach  the  turnpike.  There 
is  some  proof  to  the  effect  that  appellee  can  pass  throuij^h  the  lands  of  J.  W. 
Sharp,  Kobert  H.  South  worth  and  others  to  the  county  road  that  leads  into 
the  turnpike,  but  if  so,  the  fact  that  he  may  enjoy  the  permissive  use  of  & 
road  over  their  lands  can  not  deprive  him  of  his  legal  right  to  the  passway 
in  controvei*sy,  where  that  right  had  been  established,  as  in  this  case,  by 
proof  of  its  continuous  adverse  use  for  more  than  fifteen  years. 
Judgment  affirmed. 


FIRST  NATIONAL  BANK  OF  PINKVILLE  v.  BEESE. 

(Filed  October  37,  1903— Not  to  be  reported. ) 

Banks— Liability  of  cashier  for  overdrafts  of  depositors— Where  the  cashier 
of  a  bank  is  authorized  by  the  board  of  directors  to  lend  the  money  of  the 
bank,  and  it  is  the  custom  of  the  bank  to  honor  the  check  of  a  regular  de- 
positor, who  is  regarded  as  solvent,  when  he  hasn't  sufficient  funds  on  de- 
posit to  pay  the  check  and  to  charge  the  amount  up  to  him  as  a  loan  or  over* 
draft,  and  the  cashier  acts  under  the  authority  vested  in  him  and  on  the 
custom  of  the  bank  and  exercises  such  care,  diligence,  discretion  and  judg- 
ment as  an  ordinarily  di.screet  and  prudent  man  would  exercise  in  the  man- 
agement of  his  own  business  of  a  like  nature,  he  is  not  liable  to  the  bank 
for  losses  occasioned  by  permitting  overdrafts. 

J.  R.  Sampson  for  appellant. 

C.  W.  MetciUfe  and  J.  W.  Alcorn  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  was  an  action  brought  in  the  Bell  Circuit  Court  by  appellant  against 
appellei*.  alleging  that  it  was  conducting  a  national  bank,  and  that  appellee 
was  Its  cashier;  that  he  executed  bond  as  such,  whereby  he  obligated  himself 
to  faithfully  discharge  the  duties  of  his  pcjsition,  and  that  he  continued  to 
act  as  such  c:iHhier  for  and  during  the  ye.ir  1898:  that  it  was  his  duty  to  re- 
ceive and  pny  out  money  on  checks  of  depositors  and  to  pay  checks  only 
when  depnsitxjrs  shouid  draw  the  same  and  have  money  in  liank  to  meet 
them;  that  while  acting  as  such  cnshier,  and  during  the  year  named,  he 
faileil  to  faithfully  and  piv)perly  discharfje  his  duty  as  such  cashier,  in  that 
he  pennltted  overdrafts  and  paid  checks  drawn  by  K.  C.  Richardson  when 
he  had  no  moni^y  to  nuK^t  them  and  the  same  were  ovenirafts.  The  over- 
drafts are  speciflcrilly  st;L  forth  and  itemized,  making  a  total  of  about  $455: 
that  thes:*  sums  wer.j  paid  out  of  the  funds  of  the  bank  and  paid  by  appellee 
in  violation  of  his  duty  as  cafhi^r  of  appt^tlant. 

Appelle:)  answereil,  and  deirKHl  that  he  allowed  or  paid  any  overdrafts  ot 
Richardson,  but  alleged  thai  when  he  was  cashier  of  appellant  he  was,  by 
the  direction  and  sanction  of  the  board  of  directors,  authorized  to  lend  the 
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money  of  the  bank,  and  that  it  was  the  custom  and  usage  of  the  bank,  sanc- 
tioned, approved  and  acted  upon  by  the  board  of  directors,  that  if  a  regular 
depositor  of  the  bank,  who  was  believed  to  be  solvent  and  good  for  th& 
amount  of  a  check,  drew  a  check  on  the  bank  at  a  time  when  he  did  not  have 
a  deposit  or  funds  sufficient  to  i>ay  the  check,  the  bank  would  advance  for 
and  lend  to  him  the  amount  of  the  check,  and  with  the  money  so  loaned  pay 
the  check,  and  the  amount  so  paid  was  a  lojin  by  the  bank  to  the  depositor 
and  a  check  until  paid  or  redeemed  was  held  by  the  bank  as  a  "cash  item  ;"^ 
that  at  the  time  of  the  different  checks  of  Richardson  were  presented  Rich- 
ardson was  a  regular  depositor  of  the  bank,  and  was  considered  good  and  sol- 
vent for  the  amount  of  each  and  all  of  the  checks,  but  did  not  have  the 
money  on  deposit  with  which  to  pay  them,  and  acting  under  the  rule  and 
usage  of  the  bank,  he,  as  cashier,  advanced  and  loaned  to  him,  from  the 
funds  of  the  bank,  the  money  for  the  payment  thereof,  and  with  that  money 
paid  the  checks  and  held  them  as  a  loan  under  the  head  of  ''c»ish  items.  "^ 
The  appellant,  by  reply,  traversed  these  allegations. 

A  trial  before  a  jury  was  had  and  a  verdict  was  returned  in  behalf  of  ap- 
pellee, and  the  appellant  has  appealed  from  the  judgment  of  the  court  ren- 
dered thereon.  The  appellant  contends  that  the  lower  court  erred  in  not 
sustaining  a  demurrer  to  the  answer  of  appellee,  claiming  that  it  did  not 
present  any  defense  to  the  action;  that  a  cashier  can  not  avoid  liability 
under  any  such  usage  or  custom  as  alleged  in  his  answer  or  by  the  consent 
or  direction  of  the  directors  of  the  bank ;  that  if  he  chose  to  make  a  loan 
under  such  circumstances  he  does  it  at  his  peril,  and  if  loss  is  sustained  ho 
must  make  it  good  to  the  bank.  Appellant  cites  respectable  authority  te 
support  its  contention.  But  in  the  case  of  Pryse,  &c.  v.  Farmers  Bank,. 
Ssc,  17  Ky.  Law  Rep.,  1057,  which  was  a  case  the  facts  of  which  were  very 
similar  to  the  case  at  bar,  the  court,  by  Judge  Hazelrlgg,  announced  a  differ- 
ent principle  from  that  claimed  by  appellant.  In  the  Pryse  ca.se  the  lower 
oourt  told  the  jury  in  an  Instruction  that  if  the  cashier  permitted  Bullock 
and  others  to  overdraw  their  account,  and  loss  resulted  thereby,  they  should 
find  for  the  l>ank  the  amount  of  such  loss.  This  court  reversed  that  case  by 
reason  of  that  error  and  others  therein  discussed.  The  court,  In  dlscfussing^ 
the  instruction  referred  to,  used  this  language:  "Again,  the  second  instruc- 
tion assumes  it  to  have  been  negligence  in  Itself  to  suffer  the  overdraft  to- 
Bullock  and  others.  This  is  not  the  law  of  this  case.  If  the  directors  might 
have  made  these  loans,  for  that  Is  what  the  overdrafts  were,  then  the  cashier 
might  have  done  so  by  reason  of  the  condition  already  alluded  to,  and  that 
the  directors  might  have  done  so,  under  an  agreement  with  the  patrons- 
named,  seems  well  settled.  While  denying  such  right  to  the  »ishier  gen- 
erally. Mr.  Morse  in.  his  work  on  'Bank  and  Banking,'  says:  'Of  course, 
however,  there  is  a  power  in  a  bank  to  allow  overdrafts. '  (Volume  3,  section 
858.)  If  the  cashier  is  held  liable  on  this  account,  It  must  bB  by  his  failure, 
first,  to  make  reasonable  Inquiry  into  theflnancml  standing  of  those  making 
the  overdraft;  and,  second,  to  exercise  the  discretion  requlrcui  In  the  fifth 
instruction,  and  this,  we  add,  Is  the  criterion  by  which  the  cashier's  conduct 
Is  to  be  judged." 

The  fifth  instruction  referred  to  said  that  the  cashier  Is  not  to  be  held  re- 
sponsible for  any  loss  in  discounting  paper  if  he  exercised  such  care,  dilU 
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':8ezioe,  discretion  and  judgment  as  an  ordinary  discreet  and  pmdent  man 
^ould  exercise  in  the  management  of  his  own  business  of  a  like  nature. 
TFhis  appears  to  be  the  correct  rule  by  which  to  determine  the  liability  of 
bank  officials  where  the  facts  appear  as  in  the  Pryse  case  and  the  case  at  bar, 
where  the  cashier,  without  the  aid  of  a  finance  committee  or  the  direction 
of  a  board  of  directors,  acts  upon  the  custom  and  usage  of  the  particular 
bank  by  the  advice  of  the  president  and  directors  Individually  and  upon  his 
own  judgment  as  to  the  best  interest  of  the  bank.  Under  such  a  state  of 
•oase  it  would  seem  a  great  hardship  on  him  to  establish  any  other  rule  to 
determine  his  responsibility.  The  court  gave  two  instructions  to  the  jury, 
■and  by  them  in  effect  submitted  the  principles  above  referred  to,  and  the  jury 
determined  that  appellee,  under  the  facts  proven,  observed  the  diligence  re- 
quired of  him  before  cashing  the  drafts  and  making  the  loans  to  Richardson. 
Wherefore,  the  judgment  of  the  lower  court  is  afHrmed. 


WILKERSON  V.  COMMONWEALTH. 

(Filed  October  27,  1903— Not  to  be  reported.) 

Homicide— Failure  of  evidence  to  establish  guilt— Where  the  evidence 
agaln.st  one  charged  with  the  murder  of  his  wife,  who  came  to  her  death  by 
poisoning,  merely  showed  circumstances  which  were  explainable  naturally 
and  consistently  with  his  Innocence,  while  there  was  evidence  tending  to 
show  that  the  deceased  had  in  eflFect  threatened  to  take  her  own  life  and  had 
stated  that  she  had  poison  about  the  house  and  didn't  want  her  husband  to 
know  it,  the  trial  court  should  have  of  its  own  motion  given  an  instruction 
to  find  the  defendant  not  guilty. 

S.  M.  Peyton  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Hart  Circuit  Court.    . 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  convicted  of  the  crime  of  munler,  and  his  punishment  fixed 
at  life  imprisonment.  He  is  charged  with  having  murdered  his  wife  by  ad- 
ministering strychnine  to  her,  from  which  she  died.  The  court  gave  the 
jury  two  instructions  defining  the  law  of  this  case,  one  embracing  the  law 
of  murdtT,  the  otheT  of  reasonable  doubt.  If  there  is  a  case  to  be  submitted 
to  the  jury  at  all  these  are  the  only  instructions  that  should  have  been 
given,  nur  Is  there  just  ground  of  objection  to  their  form. 

App«'llanL  iind  his  wife  had  been  married  about  eight  years.  They  had 
two  chlUlri'n,  one  aged  about  five,  the  other  about  three  years.  His  wife 
was  pregnant  at  the  time  of  her  death,  the  stage  advanced  to  about  seven 
mouths.  Some  four  years  before  her  death  she  and  her  husband  became  es- 
tranged, and  she  left,  but  did  not  remain  away  longer  than  a  day  or  twa 
The  cause  of  this  was  not  shown.  She  died  in  February,  1902.  The  1st  of 
September,  It^Ol,  she  again  left  him,  and  at  his  repeated  solicitation  she  re- 
turned to  him  the  1st  of  December  following.  There  is  no  evidence  of  any 
-estrangenient  since  then,  or  of  any  cause  for  one.  There  is  this  singular 
fact  to  be  noted  from  the  i-ecord,  singular  in  view  of  the  serious  charge  and 
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Terdict  against  appellant :  There  la  not  a  syllable  of  evidence  of  his  eyer- 
havlng  treated  his  wife  In  any  way  unl^lndly;  of  his  ever  having  spoken  to 
her  a  harsh  word,  cmt  his  ever  having  failed  to  provide  for  her  to  the  best  of 
his  ability,  and  as  he  should. 

The  Commonwealth  attempts  to  sustain  this  charge  by  showing  first  that, 
appellant  had  the  opportunity  to  commit  the  deed,  and  then  showing  a  prob- 
able motive.  His  opportunity  was  merely  the  fact  that  he  was  living  wlthi 
his  wife  in  a  country  neighborhood,  he  and  she  and  the  two  children  alone. 
She  died  In  his  house,  and  when  he  was  at  home.  It  was  not  shown  that- 
there  was  any  other  person  at  the  place  when  she  was  taken  ill  except  his. 
family.  The  motive  sought  to  be  established  by  the  Commonwealth  was. 
that  appellant  had  changed  his  affection ;  had  become  enamored  of  his  sister- 
in-law,  the  widow  of  his  brother  who  bad  died  in  July,  1901.  To  show  thl& 
alleged  Illicit  love  the  Commonwealth  proved  a  number  of  Incidents  which 
it  Is  thought  tended  to  show  an  improper  regard  and  relation.  Quite  a  num-> 
ber  of  witnesses  were  examined  on  this  point.  The  whole  of  their  testimony 
Is  merely  that  appellant  was  seen  in  company  with  his  sister-in-law  on  sev- 
eral occasions  at  a  camp  meeting,  held  in  the  neighborhood  where  they 
lived,  within  a  half  of  a  mile  of  appellant's  home.  The  only  attention  that 
the  record  discloses  that  he  showed  her  was  to  give  her  a  drink  of  water  on 
one  occasion ;  was  seen  a  few  times  taltving  to  her  during  the  meeting;,  and  to 
walk  home  with  her  on  another  occasion  or  two,  when  she  was  stopping  at  ap- 
pellant's house.  These  attentions  were  publicly  given;  no  apparent  effort  to- 
oonceal  them.  Her  attentions  to  him  were  that  one  night  when  he  was  at. 
the  mourners'  bench,  seelcing  a  religious  experience,  she  talked  to  him  and 
fanned  him  and  one  witness  said  put  her  arm  around  his  neck.  Th(>ro  were 
a  number  of  persons  at  this  mourners*  bench  on  that  occasion,  whoFo  friends, 
and  relations  exhibited  toward  them  a  persomil  solicitude.  After  tho  meet- 
ing she  removed  from  that  neighborhood  to  a  distant  part  of  the  county 
where  her  mother  lived.  Appellant  and  a  brother  of  this  sister-in-law 
moved  her  furniture,  etc.,  for  her.  Appellant  also  moved  some  canned  fruit 
for  her,  and  took  her  and  her  sister  and  her  sister's  children  in  a  wagon  to 
her  mother's.  He  remained  over  night,  returning  the  next  day.  The  dis- 
tance was  some  seventeen  or  eighteen  miles.  He  told  a  neighbor  woman,  so 
she  says,  that  when  he  left  his  sister-in-law  that  she  wept  and  begged  him 
not  to  go,  and  that  on  that  account  he  stayed  longer  than  he  otherwise 
would  have  stayed.  It  also  appeared  that  appellant's  brother  died  but  a  few 
days  before  this  camp  meeting;  that  they  lived  upon  adjoining  farms;  that 
appellant  had  his  brother's  farm  rented,  and  was  to  pay  by  dividing  its  pro- 
duce and  crops.  The  sister-in-law  dried  some  of  her  fruit  at  appellant's, 
house.  On  one  occasion  a  neighbor  saw  them  standing  near  the  peach 
orchard  by  the  side  of  the  roadway.  Appellant's  wife  was  only  a  short  dis- 
tance away,  and  in  hearing,  if  not  in  sight.  This  is  in  substance  the  whole 
of  the  evidence  tending  to  show  an  improper  relation  between  these  parties. 
We  fall  to  see  in  it  anything  incompatible  with  virtue. 

The  attempt  of  the  Commonwealth  to  connect  appellant  with  the  death  of 
his  y9$fe  consisted,  in  addition  to  the  above,  in  showing  that  about  three 
weekf  before  her  death  he  applied  to  a  druggist  to  buy  strychnine.  The 
druggist  had  none,  and  appellant  is  not  shown  to  have  gotten  any  or  applied 
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tor  any  elsewhere.  The  olerk  of  the  druggist  asked  appellant  what  he 
wanted  with  it,  and  he  responded  that  he  wanted  to  poison  some  dogs  that 
were  in  the  habit  of  coming  to  his  home  at  night  and  killing  bis  chickens; 
that  they  were  dogs  belonging  to  some  of  his  near  neighbors,  and  that  he 
asked  the  clerk  not  to  speak  of  it.  It  was  not  shown  that  appellant  ever 
had  any  strychnine. 

•  The  Conin»onwealth  further  attempted  to  show  that  appellant  appeared  in- 
different and  unmoved  at  the  death  of  his  wife;  that  appellant  was  not 
demonstrative  and  violent  in  the  expression  of  his  grief  may  be  true,  but  his 
oonduct  altogether  did  not  necessarily  indicate  indifference. 

Appellant  explains  the  incidents  jnst  l)efore  the  neighbors  were  called  in  as 
follows:  His  wife  had  been  complaining  of  feeling  unwell  for  some  two  or 
three  weeks,  yet  was  able  to  attend  to  her  ordinary  household  duties  with 
his  assistance.  On  the  day  of  her  death,  which  was  on  Saturday  night,  he 
had  been  over  to  his  father's,  a  mile  or  so  distant,  for  a  few  hours,  return- 
ing about  H  o'clock  in  the  afternoon,  and  found  her  complaining.  Still  she 
■continued  to  do  her  customary  work  He  assisted  her  in  getting  the  supper, 
which  was  served  about  5  o'clock  in  the  evening.  He  told  what  was  had  for 
that  meal.  He  said  that  he  and  the  children,  as  well  as  his  wife,  all  partook 
of  some  part  of  everything  served  at  the  meal;  that  the  food  was  eaten  from 
the  same  dishes;  that  none  of  the  others  were  affected;  that  his  wife  did  not 
appear  to  Iw  affected  by  anything  she  ate.  After  supper  he  cleared  the  table 
and  washed  the  dislies.  He  got  out  the  clean  night  clothes  for  the  children, 
and  put  tlu'iu  to  bed.  His  wife  got  out  her  own  clean  night  clothes,  after 
having  assisted  in  some  of  tiie  prep/irations  for  the  breakfast  for  the  follow- 
ing morning;  that  he  retired  flrst  and  fell  asleep.  A  few  minutes  before  9 
o'clock  he  was  awakened  by  his  wife,  who  told  him  that  she  was  suffering 
greatly,  and  asked  him  to  call  some  of  the  neighlx)rs  who  lived  two  or  three 
hundred  yards  distiint;  that  without  waiting  to  dress  himself  fully  he  went 
out  of  the  house  and  called  loudly  for  his  neigh!x)rs  that  his  wife  was  very 
ill,  and  to  come.  He  called  loud  enough  that  not  only  those  living  two  or 
three  hundred  yards  away,  l)ut  some  of  these  living  a  quarter  and  a  half  a 
mile  away  heard  him,  though  some  of  them  had  gone  to  bed  for  the  night. 
The  weather  was  cnld;  the  doors  and  windows  were  all  closed.  They  all  de» 
scribe  his  cry  as  one  of  distress.  They  were  alarme<l  by  it  and  hastened  to 
his  home,  and  arrived  there  a  few  minutes  after  9  o'clock,  and  found  his 
wife  in  convulsions.  She  was  not  unconscious,  however,  but  said  nothing 
except  to  complain  of  pain  in  the  back,  head  and  feet.  She  said  this  pain 
was  killing  her.  One  of  the  neighbor  women  asked  her  if  she  had  taken 
anything,  l)Ut  that  from  the  shake  of  her  head  she  could  not  determine 
whether  the  answer  was  intended  to  be  yes  or  no  She  died  within  thirty 
minutes  after  9  o'clock.  Mo  poison  or  other  drug  was  found  about  the 
house.  She  was  l)uried  the  next  evening,  Sunday.  A  rumor  was  spread 
that  her  death  had  been  caused  by  poisoning,  charging  appellant.  He  was 
told  that  there  was  talk  of  arresting  him,  and  that  there  was  also  talk  of 
disinterring  the  liody  for  examination.  He  expressed  his  willingness  to  have 
her  disinterred.  Ho  did  not  llee.  The  latter  part  of  the  week  the  body  waa 
taken  up  and  the  stomach  taken  from  it,  but  no  examination  of  the  body 
was  made.     The  stomach  was  .sealed   in  a  glass  jar  and  sent  to  Louisville. 
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where  it  was  analyzed  by  a  chemist,  \tho  pronouncdd  that  he  had  found,  by 
estimation,  three-fourths  of  a  grain  of  strychnine  In  it.  The  evidence  is 
convincing  that  she  came  to  her  death  by  poisoning,  and  that  strychnine 
was  the  agent. 

Several  witnesses  testified  to  having  heard  the  deceased  complaining  dur- 
ing the  last  several  months  before  her  death  of  being  tired  of  life:  that  she 
would  not  care  if  she  would  never  waken  again  from  her  sleep;  that  she  was 
in  trouble;  that  certain  of  her  relations  had  been  carrying  tales  to  her.  In 
her  statements  there  were  certain  expressions  that  miglit  lie  construed  as 
threats  of  self-destruction.  To  one  witness,  a  neiglilxjr  woman,  she  said 
that  she  had  poison  on  the  place,  but  she  did  not  want  lier  husband  to  know  - 
It;  that  she  had  it  concealed  in  a  pocket  ot  her  underskirt.  After  her  death 
the  onderskirt  showed  that  liicre  was  such  a  pocket,  but  there  w^as  nothing 
in  it.  There  were  some  other  circumstances,  not  very  material,  about  to  the 
name  effect  as  the  fort  going.  This  is  all  the  evidence  in  the  case,  yet  the 
jury  found  the  accused  guilty. 

We  have  studied  this  case  wltli  care  to  discover  any  evidence  uiion  which 
this  verdict  could  be  properly  rested.  We  are  adhering  to  the  rule  in  this 
<5ase  which  has  been  more  than  once  announced  by  this  court,  that  where 
there  is  any  evidence  of  the  guilt  of  the  accused,  that  this  court  \yill  not  re- 
Terse  upon  the  ground  merely  that\he  verdict  of  the  jury  is  contrary  to  the 
weight  of  the  evidence.  We  have  not  weighed  the  evidence  for  and  against 
the  accused.  There  is  none  against  him  in  this  record.  All  of  the  circum- 
stances proven  against  him,  though  relevant  in  an  investigation  charging 
him  with  this  crime,  are  explainal)le,  naturally  and  reaFonal)ly  consistent 
with  his  innocence.  All  together  it  scarcely  justifles  a  suspicion  of  the  guilt 
of  appellant.  The  presumption  of  the  innocence  of  the  accused  in  an  in- 
vestigation of  a  criminal  charge  is  a  presumption  both  of  fact  and  of  law. 
It  continues  till  there  is  some  evidence  to  overcome  it,  and  it  is  the  duty 
liUke  of  the  court  and  of  the  jury  to  reconcile  the  circumstancts  of  the  citse 
^with  that  pressumption  where  it  reasonably  can  be  done.  Our  action  does 
not  involve  the  disbelief  of  any  witness'  statement.  It  dees  not  have  to 
reconcile  any  conflicting  statements  and  circumstances  where  to  do  so  is  to 
ignore  one  to  the  belief  of  the  others. 

Society  is  interested  in  the  punishment  of  criminals  in  order  that  crime 
may  be  prevented.  But  the  law  can  not  afford  to  punish  even  a  criminal 
without  evidence  of  his  guilt.  It  may  be  possible,  of  course,  that  appellant 
is  guilty  of  this  crime.  If  so,  it  is  unfortunate  for  the  Commonwealth  that 
the  evidence  of  it  has  not  been  found,  but  it  would  be  far  worse  if  the  law 
Allowed  one  accused  of  such  a  crime  to  be  convicted  and  punished  in  the  ab- 
sence of  all  evidence  of  his  guilt.  The  courts  are  not  unmindful  of  the  great 
prevalence  of  crime,  and  of  the  crying  need  for  its  speedy  punishment. 
Ouilty  men  may  have  escaped  punishment  altogether,  others  may  have  Ijeen 
punished  too  lightly  for  their  crimes,  others  may  have  unrea.sonably  delayed 
their  ^punishment,  but  none  of  these  conditions,  nor  all  of  them  together, 
can  ever  warrant  the  punishuient  of  a  man  by  the  law  for  an  offen.se  with- 
out some  eviilence  of  his  guilt,  and  a  legal  trial  of  the  fact. 

"We  are  of  the  opinion  that  the  trial  court  should  have  upon  hi.s  own  mo. 
tion  instructed  the  jury  at  the  clo.se  of  all  the  evidence  to  And  the  defendant 
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not  guilty.    If  upon  a  retrial  substantially  the  same  state  of  case  is  pro- 
sented  the  court  will  so  instruct  the  jury. 

For  the  reasons  indicated  the  judgment  Is  roTorsed  and  cause  remanded 
for  proceedings  not  inconsistent  herewith. 


EVERSOLE  T.  WALSH. 
(Filed  October  28,  1908— Not  to  be  reported. ) 

1.  Sidewalk  iniproyement— Validity  of  ordinance— Section  8706  of  the  Ken- 
tucky Statutes  does  not  require  the  trustees  of  a  town  to  allow  the  owner  of 
property  the  privilege  of  himself  putting  down  a  sidewalk,  but  the  fact  that 
such  privilege  was  granted  did  not  invalidate  the  ordinance. 

2.  Same — There  being  no  obligation  on  the  council  to  allow  the  property 
owner  the  privilege,  he  can  not  assail  the  ordinance  because  the  opportunity 
afforded  him  for  putting  down  the  pavement  was  not  ample. 

8.  Acceptance  of  work— After  an  acceptance  of  the  work  by  the  trusteea 
the  property  owner  can  not  escape  paying  for  it  on  the  ground  that  it  waa 
not  done  in  accordance  with  the  ordinance. 

'    P.  F.  Still ings  for  oppellant. 

Charles  K.  Brock  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  suit  to  enforce  an  apportionment  warrant  for  the  construction  of 
a  sidewalk  in  the  town  of  London,  Laurel  couuty.    The  amount  of  the  war- 
rant was  1123.50,  and  it  was  shown  that  appellant's  property  was  enhanced 
in  value  1200  by  the  improvement.    Section  3706,  Kentucky  Statutes,  under 
which   the  work  was  done,  does  not  require  the  town  trustees  to  allow  the 
owner  the  privilege  of  doing  the  work.     Still  the  fact  that  they  gave  him 
this  privilege  did  not   invalidate  the  ordinance.     (Board  of  Council  men  v. 
Murray,  09  Ky. ,  422.)    And  as  the  council  was  not  required  by  the  stat^ute 
to  give  appellant  the  privilege  of  doing  the  work,  he  can  not  assail  the  or- 
dinance because  the  opportunity  afforded  him  by  it  for  doing  the  work  waa 
not  sufficiently  ample  as  it  was  all  a  mere  matter  of  grace  on  the  part  of  the 
trustees.    It  is  also  objected  that  the  grade  of  the  street  was  not  fixed,  but 
the  proof  is  otherwise.    The  work  was  accepted  by  the  council,  and  there  ia 
nothing  to  show  any  bad  faith  on  their  part   iii  accepting   it.    Appellanty 
after  the  work  was  accepted  by  the  trustees,  can  not  be  allowed  to  eecap» 
paying  for  it  by  mere  proof  that  the  work  was  not  done  in  accordance  with 
the  ordinance.     (Purdy  v.  Drake,  17  Ky.  Law  Rep.,  819;  Allen  v.  Wood,  » 
Ky.  Law  Rep.,  59;  Henderson  v.  Lambert,  77  Ky.,  24;  Joyes  v.  Shadbum,  11 
Ky.  Law  Rep.,  892.) 
Judgment  affirmed. 


MARAMAN  v.  OHIO  VALLEY  TELEPHONE  CO. 

(Filed  October  28,  1908-Not  to  be  reported- ) 

Validlfy  of  municipal  ordinance— Irregularity  of  passage— An  ordinance^ 
of  a  city  of  the  sixth  class  which  purports  to  grant  the  exclusive  privilege  of 
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coDBtruotlng  and  operatin^r  a  telephone  system  withiD  the  city,  which  was 
passed  at  the  same  meeting  at  which  it  was  Introduced,  is  in  violation  of 
section  S6W  of  the  Kentucky  Statntes,  which  provides  that  ordinances  grant- 
ing franchises  shall  lie  over  for  Ave  days  after  their  introduction,  and  is 
void.  Such  an  ordinance  passed  at  a  called  meeting  of  the  board  is  in  viola- 
tion of  the  provision  of  the  statute  requiring  passage  at  a  regular  meeting. 

Chapeze  &  Halstead  for  appellant. 

Fairleigh,  Straus  &  Fairleigh  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  appellant  in  the  Bullitt  Circuit  Court 
against  appellee  for  an  injunction  preventing  the  latter  from  erecting  poles, 
and  stringing  telephone  wires  along  the  highways  of  Shepherdsville  (a  city 
of  the  sixth  class),  and  thereby  interfering  with,  and  encroaching  upon,  his 
exclusive  privilege,  or  franchise,  of  operating  and  maintaining  a  telephone 
system  in  that  municipality.  He  obtained  a  preliminary  injunction  from 
the  clerk  of  the  court,  under  section  273  of  the  Civil  Code,  which  was  after- 
wards dissolved  by  the  circuit  judge,  who  dismissed  the  petition. 

The  basis  of  appellant's  cause  of  action  is  the  grant  to  him,  by  th6  board 
of  trustees  of  Shepherdsville,  of  an  exclusive  privilege,  or  franchise,  to 
maintain  a  telephone  system  in  the  corporate  limits  of  the  municipality. 
Certified  copies  of  <the  various  ordinances  constituting  his  chain  of  title  to 
the  exclusive  franchise  claimed  are  filed  as  exhibits  with  the  petition. 
The  original  ordinance,  authorizing  the  sale  of  the  exclusive  privilege,  was 
passed  by  the  board  of  trustees  the  same  night  upon  which  it  wAs  Intro- 
'  dnced,  and  at  a  called  meeting.  Section  3690  of  the  Kentucky. Statutes  pro- 
vides that  *'no  ordinance  or  resolution  (cities  of  the  sixth  class)  granting 
any  franchise  shall  be  passed  by  the  board  of  trustees  within  five  days  after 
its  introduction,  nor  at  any  other  than  a  regular  meeting." 

If  the  ordinance  authorizing  the  sale  of  the  exclusive  privilege  involved  in 
this  litigation  be  considered  as  granting  the  privilege,  then  the  initiative  or- 
dinance was  void,  both  because  it  was  not  required  to  lie  over  five  days  after 
its  introduction  before  the  ixxird  of  trustees,  and  because  it  was  passed  at  a 
oil  led  meeting  of  the  board;  if,  however,  it  is  conceded  that  the  initiative 
ordinance  did  not  grant  the  piivilege,  but  only  authorized  its  advertisement 
and  sale,  in' that  event  we  must  look  to  the  ordinance  ratifying  the  sale  had 
under  the  first  ordinance,  and  formally  conveying  the  franchise  to  the  pur- 
chaser. An  examination  of  this  second  ordinance  shows  that  it  possesses 
one  of  the  infirmities  exhibited  in  the  first;  It  was  passed  at  the  same  meet- 
ing at  which  it  was  Introduced. 

The  question  here  presented  arose  in  th)3  case  of  the  East  Tennessee  Tele- 
phone Co.  V.  Anderson  County  Telephone  Co.,  23  Ky.  Law  Rep.,  418.  Law- 
renceburg  is  a  city  of  the  fifth  class,  and  section  363(S  of  the  Kentucky 
Statutes  Is  identical.  In  substance,  with  section  3699.  The  court  held  an  or- 
dinance of  the  city  of  Lawrenceburg,  granting  a  franchise  to  establish  and 
operate  a  telephone  system  in  that  town,  void  because  it  did  not  lie  over 
five  days,  as  required  by  section  363;)  of  the  Kentucky  Statutes.  The  court 
8aid:  "We  regard  this  provision  of  the  statute  as  a  highly  important  one» 

vol.  25— 5U 
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aDd  as  maDdatory.  Whatever  rights,  exclusive,  or  otherwise,  appellaot  maf 
have  had,  if  possessed  of  proper  municipal  authority,  to  prevent  Its  com- 
petitor, the  appellee,  from  erecting  a  rival  telephone  plant,  it  certainly  can 
not  prevent  appellee  from  so  doing,  when  acting  without  such  authority. 
The  chancellor,  therefore,  properly  dismissed  appellant's  petition." 

The  ordinance  under  which  appellanft  claims  an  exclusive  franchise  is 
void,  because  in  violation  of  the  requirement  of  section  8699  of  the  Kentucky 
Statutes,  in  that  it  did  not  lie  over  five  days  after  introduction  before  pas- 
sage; and,  being  void,  appellant  acquired  no  rights,  exclusive  or  otherwise, 
to  operate  a  telephone  system  in  Shepherdsvllle,  and  the  lower  court  did  not 
err  in  dismissing  his  petition. 

For  the  reasons  indicated  the  judgment  is  afllnued. 


GOFF,  &c.  V.  YOUNG,  &c. 
(Filed  October  28,  1903— Not  to  be  reported.) 

1.  Settlement  of  partnership— Election  as  to  cause  of  action— Where  the 
plaintiff's  petition  prayed  for  a  settlement  of  a  partnership  of  which  he  was 
a  member,  for  a  sale  of  the  partnership  property,  and  that  the  defendtint  Iw 
required  t-o  pay  one- half  the  balance  of  firm  indebtedness  after  the  assets 
were  exhausted,  no  ground  existed  on  which  to  base  a  motion  for  an  election, 
as  the  entii-e  petition  related  to  the  settlement  of  the  partnership  and  the 
payment  of  its  debts. 

2.  Conflicting  testimony— Where  the  testimony  is  conflicting  and  the  mind 
is  left  in  doubt  the  finding  of  the  chancellor  on  questions  of  fact  will  not  be 
disturbed. 

M.  O.  Allen  and  Allen  &  Wing  for  appellants. 

Sandidge  &  Sandidge  for  appellees. 

Appeal  from  Cuml)erland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Robert  Young  filed  this  suit  in  the  Cumberland  Circuit  Court,  alleging 
that  he  and  the  defendant,  T.  C.  Goff,  formed  a  partnership  in  the  year  1899 
in  the  stave  business,  each  to  furnish  half  of  the  capital  and  share  equally 
the  profits  and  losses,  Goflf  to  attend  to  the  business  and  to  be  paid  a  reason- 
able sum  for  his' services;  that  the  business  was  unprofitable,  and  has  been 
discontinued;  that  they  then  hod  a  settlement,  on  which  it  was  agreed  Be- 
tween them  that  the  firm  was  indebted  to  Goflf  in  the  sum  of  $211.74,  and  to 
Y'oung  in  the  sum  of  1300;  that  the  firm  had  no  assets  except  a  stave  bucker 
and  a  steam  engine;  that  it  owed  the  bank  of  Cumberland  a  debt  of  about 
tl.OOO.  He  prayed  a  settlement  of  the  partnership,  the  sale  of  the  engine 
and  bucker,  and  that  the  defendant,  Goff,  be  required  to  pay  the  bank  one- 
half  of  the  balance  of  its  debt  after  the  firm  ossets  were  exhausted.  Goif 
entered  a  motion  that  the  plaintiff  be  required  to  elect  which  cause  of  action 
set  out  in  his  petition  he  would  prosecute.  The  court  overruled  the  motion, 
and  he  then  filed  an  answer  in  which  he,  in  substance,  denied  the  allegations 
of  the  petition,  and  alleged  that  the  firm  was  composed  of  J.  S.  Young  and 
C.  H.  Goff,  as  well  as  himself,  and  the  plaintiff,  and  that  each  was  to  have 
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one-foarth  of  the  profits,  and  share  one-fourth  of  the  losses.  J.  S.  Young 
Hied  an  answer  denying  that  he  was  a  member  of  the  firm.  C.  H.  Goff  an* 
«wered,  setting  up,  in  substance,  the  same  facts  as  his  brother,  T.  O.  GofF. 
Issues  were  joined  on  the  allegations  of  the  answers.  The  proof  showed  that 
for  many  years  previous  to  1899  Robert  and  J.  S.  Young  had  been  in  busi- 
ness as  partners  under  the  firm  name  of  R.  &  J.  S.  Young,  dealing  in  lum- 
ber and  the  like.  It  also  showed  that  at  the  time  the  firm  in  controversy 
was  formed  the  two  Goffs  were  in  the  stave  business,  under  the  firm  name 
•of  T.  C.  Goff  &  Bro. .  and  that  the  arrangement  for  the  forming  of  the  firm 
in  controversy  was  made  between  Robert  Young  and  T.  C.  Goff.  They  differ 
radically  as  to  what  took  place  between  them ;  but  under  the  evidence  the 
circuit  court  held  that  the  firm  in  controversy,  which  did  business  in  the 
name  of  R.  Young  &  Co.,  was  composed  of  the  firm  of  R.  &  J.  S.  Young 
and  the  firm  of  T.  C.  Goff  &  Bro.,  each  of  these  firms  ngreeing  to  contribute 
one-half  of  the  money,  and  to  share  equally  in  the  losses  and  profits.  T.  G. 
Goff  produced  an  account  against  the  firm  which  was  allowed,  1211.74.  C. 
H.  Goff  produced  an  account  against  the  flrni,  and  of  this  ^339.80  was  allowed, 
or  $6  less  than  the  face  of  the  claim.  From  this  judgment  the  Goffs  have 
appealed,  and  the  Youngs  prosecute  a  cross  appeal. 

The  court  properly  overruled  the  motion  to  require  the  plaintiff  to  elect 
which  cause  of  action  set  out  in  his  petition  he  would  prosecute.  The  entire 
Iietition  related  to  the  settlement  of  the  partnership  and  the  payment  of  the 
partnership  debts.  The  appeal  and  cross  appeal  raises  a  question  of  fact  on 
which  the  evidence  was  very  conflicting.  The  chancellor's  conclusion  will 
not  be  disturbed  in  such  cases  where  the  mind  is  left  in  doubt  by  the  proof, 
and  on  the  whole  record  the  preponderance  of  the  evidence  here  sustains  the 
chancellor's  conclusion,  which  seems  also  in  accord  with  the  equity  of  the 
case.  While  the  arrangement  was  made  between  Robert  Young  and  T.  C. 
Goff  for  the  formation  of  the  firm  of  R.  Young  &  Co.,  we  think  it  pretty 
-clear  from  the  facts  and  circumstances  shown  that  neither  of  them  put  into 
the  firm  of  R.  Young  &  Co.,  or  contemplated  putting  into,  it  his  individual 
means;  but  that  the  venture  was  understood  by  all  parties  to  be  undertaken 
and  maintained  by  the  firm  of  R.  &  J.  S.  Young  and  the  firm  of  T.  C.  (jroft 
&  Bro.  While  there  is  much  in  the  record  to  discredit  the  claim  of  C.  H. 
Goff.  we  conclude  that  there  is  not  enough  to  justify  its  rejection  in  view  of 
the  positive  testimony  sustaining  it. 

The  judgment  complained  of  is,  therefore,  affirmed  on  the  original  and 
the  cross  appeal. 


CUMBERLAND  TELEGRAPH  AND   TELEPHONE  CO.  v.  MARTIN'S 

ADM'R. 

(Filed  October  28,  1903. ) 

Negligence— When  no  liability  attaches— Where  a  person,  who  took  shelter 
under  the  porch  of  a  building  during  a  storm,  was  killed  by  a  stroke  of 
lightning  which  was  communicated  to  him  by  a  telephone  wire  on  the 
baiiding,  the  owner  of  the  wire  was  not  liable  in  damages  for  his  death, 
although  the  wire  was  attached  to  the  building  in  a  negligent  manner,  as 
he  was  a  mere  licensee,  to  whom  neither  the  owner  of  the  building  nor  the 
owner  of  the  wire  owed  any  duty. 
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Wm.  L.  Qranberry  and  Humphrey,  Burnett  &  Humphrpy  for  appellantc 
R.  C.  Warren  and  W.  G.  Welch  for  appellee. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  action  to  recover  of  appellant  for  the  death  of  his  intes- 
tate,  Walter  Martin,  a  young  man  twenty-flve  years  old,  charging  that  hi» 
death  was  caused  by  the  negligence  of  appellant.  He  recovered  judgment 
for  16.000.  The  only  question  we  deem  it  necessary  to  consider  on  the  ap- 
peal is  whether  the  facts  shown  on  the  trial  warranted  a  recoTeiy.  These^ 
facts  are  as  follows:  On  May  18,  1901,  a  dark  cloud  came  up  at  Roland,  Ey. 
The  deceased,  in  company  with  another  young  man  and  some  boys,  took 
refuge  from  the  rain  under  the  porch  of  a  store  building.  Part  of  the  boys 
entered  the  store,  but  the  deceased  remained  on  the  porch,  sitting  on  a  goods- 
box,  with  his  back  against  the  grating  oyer  the  window.  This  grating  ran 
up  near  the  roof,  and  consisted  of  metal  rods.  A  telephone  wire  belonging- 
to  appellant,  as  found  by  the  jury,  ran  oyer  the  roof  of  this'  porch,  and 
within  two  or  three  inches  of  it.  The  roof  was  of  metal,  and  wet  Light- 
ning struck  one  of  the  telephone  poles  about  six  hundred  yards  from  the- 
porch,  and  after  shattering  that  pole  and  seyeral  on  either  side  of  it,  was 
conducted  by  the  wire  to  the  porch,  where  it  left  the  wire  for  the  iron  roof, 
or  part  of  it  did,  and  passed  from  the  iron  roof  to  the  grating,  and  thenoe 
through  the  body  of  the  deceased  to  the  ground,  killing  him  instantly. 
There  was  sufUcient  eyidenoe  of  negligence  in  the  way  the  wire  was  attached 
to  the  house  to  go  to  the  jury  if  the  defendant  owed  any  duty  to  the  deceaaedr 
or  if  his  death  was  the  proximate  result  of  its  negligence.  The  wire  had 
been  placed  thus  on  the  building  in  the  year  1809,  and  there  had  been  some- 
oomplaint  then  by  the  owner  about  it,  and  there  had  been  a  promise  to  re- 
moye  it  by  the  person  who  put  it  there,  and  there  was  some  complaint  also 
in  the  year  1000,  but  for  some  months  before  the  injury  nothing  appears  to 
haye  been  said  alx)ut  it.  Appellant  did  not  put  the  wire  there,  but  found  it 
on  the  house  when  it  took  charge,  but  there  was  evidence  of  notice  hj  the 
owner  that  the  wire  should  be  removed  after  this.  There  was  some  conflict 
in  the  evidence,  but  this  is  as  strong  a  statement  of  the  facts  as  the  proof 
for  appellee  warrants. 

In  Pittsburg,  &o.,  R.  R.  Co.  v.  Bingham,  90  Ohio  St.,  864.  23  Am.  Re- 
ports, "iSl,  the  deceased,  being  out  of  employment,  went  to  the  passenger 
station  of  the  railway  for  pastime,  and  as  a  place  of  safety  during  a  storm. 
The  house  was  negligently  constructed,  and  by  reason  of  this  negligence  fell 
during  the  stonu,  killing  the  deceased.  The  action  was  brought  to  Rooyer 
for  his  death.  The  court,  after  pointing  out  that  actionable  negligence 
exists  only  where  he,  whose  act  causes  the  injury,  owes  to  the  injured  party 
a  daty,  and  referring  to  many  cases  applying  this  principle,  held  that  the 
plaintiff  could  not  recover.  It  said:  "It  is  doubtless  true  that  a  rollroad 
company,  by  erecting  sttition  houses  and  opening  them  to  the  public,  im- 
pliedly licenses  all  persons  to  enter.  But  it  is  equally  true  that  such  license 
is  revocable  at  the  pleasure  of  the  company  as  to  all  persons  who  are  not 
there  on  business  connected  with  the  road,  or  with  its  servants  or  a^nt& 
An  implied  license  to  enter  a  depot  creates  no  additional  duty  upon  the  part. 
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^f  the  company  as  reepecta  the  safety  of  the  building'entered.  Its  only  effeot 
is  to  make  that  lawful  which,  without  it,  would^^be  unlawful.  (Wood  v, 
Leadbitter,  13  M.  &  W.,  838.)  It  is  a  waiver  or  relinquishment  of  the  right 
to  treat  him  who  has  entered  as  a  trespasser. " 

In  Lary  v.  Cleveland,  &c.,  R.  R.  Co.,  78  Ind.,  3S3,  41  Am.  Reports,  678, 
■some  boys  took  refuge  ita  an  old  freight  house  in  a  storm,  and  one  of  them 
was  injured  by  the  falling  of  part  of  the  house.  The  court,  after  showing 
that  the  railroad  company  owed  him  no  duty,  applied  the  principle  that 
-where  there  is  no  duty  to  the  person  injured  there  is  no  actionable  negU- 
;genoe.  In  Severy  v.  Nixon,  190  Mass.,  30 J,  21  Am.  Reports,  — ,  a  longshore- 
man, after  loading  ice  on  a  vessel,  went  on  it  >fter  finishing  his  work 
merely  to  gratify  his  curiosity,  and  while.there  fell  down  an  open  hatchway 
negligently  left  open,  and  broke  his  leg.  It  was  held  that  the  owner  of  the 
yesflel  owed  him  no  duty,  and  that  he  assumed^all  the^risks  of  the  place. 
The  court  said:  *'The  distinction  which  exists  between'the^bligation  which 
is  due  by  the  owners  of  premises  to  a  mere  licensee,  who  enters  thereon  with- 
out  any  enticement  or  inducement,  and  one  who  enters^upon  lawful  bus!- 
Dees  by  the  invitation,  either  expressed  or  implied,  of  the  proprietor,  is  well 
settled.    The  former  enters  at  his  own  risk." 

These  decisions  are  in  accord  with  the  entire  current  of  authority,  both 
English  and  American.  Thus  in  1  Thompson  on  Negligence,  section  Q4A,  it 
is  said:  '^'As  a  general  rule,  the  owner  of  privatejgrounds  is  under  no  obit- 
^^tion  to  keep  them  in  a  safe  condition  for  the  benefit  of  trespassers,  ln« 
traders,  idlers,  bare  licensees,  or  others  who  come  upon^them  not  by  any 
iDvitation,  express  or  implied,  but  for  their  own  purposes,  their  pleasure,  or. 
to  gratify  their  curiosity,  however  innocent  or  laudable  their  purpose  m&j 
te." 

In  sections  947-952  many  illustrations  of  this  principle  are  given.  To  same 
effect  is  note  to  Godley  v.  Hagerty,  59  Am.  Decisions,  736;  also  note  to 
Zoebisch  v.  Tarbell,  87  Am.  D^jcisions,  6o7;  Hart  v.  Cole,  16  L.  R.  A.,  657; 
.Stergerv.  YanSiclen,  Id.,  640. 

If  it  be  conceded  that  the  deceased  was  not  technially  a  trespasser,  but  a 
licensee,  still  he  was  a  bare  licensee.  He  had  no  business  at  the  store.  He 
went  under  ttie  porch  to  get  out  of  the  rain,  and  remained  there  entirely  for 
his  own  convenience.  Under  the  above  authorities  the  owner  of  the  property 
was  under  no  liability  to  him  to  keep  it  safe.  If  the  teleplione  company  had 
owned  both  the  building  and  the  wire,  it  would  not  have  been  under  any 
responsibility  to  the  deceased  for  his  injury,  although  he  was  under  its  porch 
by  its  implied  consent,  as  he  was  there  as  a  bare  licensee,  for  his  own  con- 
T'enience.  If  the  telephone  company  would  not  be  responsible  if  it  owned 
lx>th  the  wire  and  the  building,  it  is  certainly  under  no  greater  responsibil« 
ity  when  it  owned  only  the  wire.  If  it  had  put  its  own  wire  negligently  on 
its  own  building,  and  thus  endangered  its  being  struck  by  lightning,  it 
would  be  responsible  to  those  it  invited  to  the  building  in  a  dangerous  con- 
dition, but  it  would  not  be  responsible  to  those  merely  usiog  it  for  their  own 
convenience  as  a  shelter  in  a  time  of  storm.  When  it  put  its  wire  negli< 
.gently  on  another  person's  building  and  was  negligeut  in  securing  it,  it 
violated  its  duty  to  him,  but  it  violated  no  duty  to  those  to  whom  neither 
lie  nor  it  were  under  any  obligation.     We,  therefore,  conclude,  for  the  rea^ 
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BODB  stated,  the  plaintiflP  made  out  do  cause  of  action  aKaiust  appellant.  This 
OonolusioD  makes  it  uunecessary  for  us  to  consider  the  other  questions  dls- 
ouBsed. 

Judgment  reyersed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


COMMONWEALTH,  BY,  &c.  v.  POLLITT,  &c. 
(Filed  October  28,  1903— Not  to  bu  reported. ) 

1,  Exemption  from  taxation— Public  charity— Educational  institution— A 
bequest  to  a  public  school  district  of  a  county  for  the  education  of  *'all  poor 
and  indigent  children  in  said  school  district"  is  exempt  from  taxation  both 
on  the  ground  that  it  is  devoted  to  a  purely  public  charity,  and  is  a  gift  to 
an  institution  of  education  not  used  for  private  gain. 

2.  Construction  of  will— Defeasible  fee— Where  the  testator  devised  his  es- 
tate to  a  school  district  for  the  education  of  the  poor  and  indigent  children 
therein  on  the  condition  that  if  his  son,  who  had  mysteriously  disappeared 
previously  to  the  making  of  the  will,  should  return,  the  property  should  be 
turned  over  to  him  to  hold  during  his  life  and  to  the  heirs  of  his  body 
forever,  the  school  district  took  a  defeasible  fee  in  the  estate,  subject  U)  b& 
defeated  by  the  return  of  the  son. 

A.  E.  Cole  &  Son  for  appellants. 

E.  L.  Worth ington  and  Garrett  S.  Wall  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  proceeding  was  instituted  under  section  4241  of  the  Kentucky  Stat- 
utes by  tho  auditor's  agent  for  Mason  county  to  have  the  Mason  County 
Court  assess  for  taxation  as  omitted  property  a  fund  of  about  $12,000  in  the 
hands  of  the  defendants,  J.  M.  Byar  and  8.  E.  Pollitt,  as  testamentary  trus- 
tees under  the  will  of  James  Hieatt  for  the  Minerva  School  District.  The 
will  was  executed  on  the  5th  day  of  June,  1889,  and  probated  shortly  after 
his  death  by  the  Mason  County  Court  in  189*2,  and  is  ns  follows  : 

"I,  James  Hieatt.  of  the  county  of  Mason,  State  of  Kentucky,  do  make- 
tbis  my  last  will  and  testament. 

"Section  1.  I  give  and  devise  to  Margaret  Bratten  the  sum  of  1800,  condi- 
tioned as  follows,  viz.  :  That  the  said  Margaret  Bratten  remain  with  nie  and 
continue  to  act  as  my  housekeeper,  as  she  is  now  doing,  during  the  remainder 
of  life. 

"Sec.  2.  I  give  and  devise  to  the  school  district  of  Minerva,  Mason  county, 
Kentucky,  all  my  estate,  personal  and  real,  of  what  nature  and  kind  it  may 
be,  except  the  bequest  made  in  section  1  of  this  testament,  to  be  controlled 
and  used  as  hereinafter  set  forth.  My  executors,  hereinafter  named,  shall, 
as  soon  after  my  death  as  convenient,  use  all  my  personal  estate,  and  after 
paying  all  my  just  debts,  burying  expenses,  etc..  and  paying  the  bequest 
named  in  section  1,  shall  use  the  remainder  of  the  proceeds  of  personal 
estate  as  hereinafter  shall  be  directed. 

"The  said  executors  shall  lease  or  let  for  money  rent,  payable  semi-annually, 
all  the  lands  of  which  I  may  be  possessed  at  my  death  to  the  highest  and 
best  bidder  for  a  term  of  two  years,  from  the  first  day  of  March  following  mj 
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d«ath,  the  said  rents  to  be  used  by  my  executors  as  hereinafter  directed.  At 
the  expiration  of  the  said  two  years  the  said  executors  shall  sell  all  of  the 
lands  at  public  sale  to  the  highest  bidder,  and  shall  invest  the  proceeds  of 
said  sale  in  interest-bearing  bonds,  said  bonds  to  be  selected  by  my  executors, 
with  the  cx>nourrence  of  the  judge  of  the  Mason  County  Court,  and  'the  in- 
terest accruing  from  said  bonds,  shall  constitute  a  perpetual  fund,  which 
shall  be  known  as  the  *Hleatt  Fund,'  and  shall  be  used  and  applied  by  my 
executors,  hereinafter  named,  and  their  successors,  who  shall  be  appointed 
'  as  hereinafter  set  forth,  and  who  shall  constitute  a  committee  for  the  dis- 
bursement of  said  funds  to  the  educating  of  all  poor  and  indigent  children 
In  said  school  district.  Said  poor  and  indigent  children  shall  be  supplied 
with  all  necessary  books  and  stationery  for  school  purposes,  and  their  tuition 
•paid;  in  cases  where  parents  can  not  clothe  their  children  comfortably  for 
to  attend  school,  clothing  also  shall  be  supplied  to  said  children  out  of  said 
funds  by  said  committee,  and  after  all  the  above-named  wants  have  been 
supplied,  if  there  is  remaining  in  the  hands  of  the  committee  at  the  end  of 
any  year  more  than  $50,  said  overplus  above  (50  shall  be  turned  over  to  aug- 
ment the  public  school  fund  of  said  Minerva  district. 

**The  two  executors  hereinafter  named  shall  constitute  the  first  committee 
for  to  disburse  the  above-named  funds  as  above  set  forth,  and  shall  continue 
to  act  as  such  as  long  as  they  shall  live,  or  remain  residents  of  said  Minerva 
School  District.  In  case  of  death  or  resignation  or  removal  from  the  district 
of  either  of  said  executors  the  county  judge  shall,  with  the  concurrence  of  ' 
the  remaining  committeeman,  appoint  another  resident  of  said  Minerva  dis- 
trict to  fill  the  vacancy,  who  shall  give  such  bonds  as  the  county  judge 
shall  deem  proper  for  the  security  of  the  funds  which  may  come  into  his 
hands,  and  in  case  of  the  death,  resignation  or  removal,  or  both,  of  said  com- 
mitteemen, then  the  county  judge  shall  have  power  to  appoint  two  residents 
of  said  Minerva  School  District,  who,  after  they  have  executed  bond  as  above 
named,  shall  constitute  a  committee  to  take  charge  of  the  funds,  and  the 
county  judge  is  hereby  empowered  to  fill  all  vacancies  that  may  occur  in 
said  committee  from  time  to  time,  this  making  the  committee  and  fund 
perpetual. 

•*Sec.  3.  The  above  bequests  and  conditions  appended  thereto  shall  con- 
stitute my  will  for  the  disposal  of  all  my  estate,  real  and  personal,  condi- 
tioned as  follows: 

**That  my  son,  Samuel  Walter  Hieatt,  who  disappeared  from  his  home  on 
the  22d  of  November,  1887,  and  has  not  since  been  heard  from,  is  dead;  but 
should  my  said  son,  said  Samuel  Walter  Hieatt,  return  and  identify  himself 
at  any  time  after  my  death,  and  before  the  sale  of  my  real  estate,  then  my  ex- 
ecutors shall  turn  over  to  the  said  Samuel  Walter  Hieatt  all  my  lands  and 
other  property  and  money  that  may  be  in  their  hands,  after  the  payment  of 
all  claims  and  expenses  have  been  paid.  To  have  and  to  hold  during  his  life, 
and  to  the  heirs  of  his  l)ody  forever.  But  should  the  said  Samuel  Walter 
Hieatt  return  and  die  without  issue  or  heirs  of  his  body,  then  at  his 
death  all  that  may  remain  of  what  ii  now  my  estate  shall  be  placed  in  the 
hands  of  two  trustees,  appointed  by  the  judge  of  the  Mason  County  Court, 
who  shall  Invest  said  funds  as  provided,  and  set  forth  in  section  2,  and 
said  trustees  shall  disburse  said  funds  for  the  same  purpose  and  in  the  man- 
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ner  as  set  forth  in  section  3,  and  said  committee  shall  be  required  to  kIto 
bond  and  security  as  required  in  section  2.  But  should  the  said  Samuel 
Walter  Hieatt  return  after  the  proceeds  of  my  estate  have  been  invested 
in  bonds,  then  my  executors  shall  surrender  to  the  said  Samuel  Walter 
Hieatt  said  bonds,  but  shall  not  account  to  him  for  any  interest  that  may 
have  accrued  on  said  bonds.  The  said  Samuel  Walter  Hieatt  to  have  and  to 
hold  the  same  under  the  same  conditions  as  set  forth  in  relation  to  him 
holding  the  real  estate. 

"Sec.  4.  Should  said  Samuel  Walter  Hieatt  not* return  until  my  executors 
have  leased  the  lands  as  directed  in  section  2,  then  my  executors  shall  use 
so  much  of  the  rent  and  proceeds  of  the  personal  property  as  they  may  deem 
necessary  in  advertising  or  other  means  to  find  said  Samuel  Walter  Hieatt. 

"I  do  hereby  constitute  and  appoint  Joseph  M.  Byar  and  O.  N.  Weaver 
executors  of  this  my  last  will  and  testament.  In  witness  whereof  I  have 
hereunto  set  my  hand  this  5tii  day  of  February,  1889." 

Several  years  before  the  execution  of  this  will  Samuel  Walter  Hieatt,  the 
only  son  of  the  testator,  mysteriously  disappeared  and  had  not  been  heard 
from  before  his  father's  death.  It  is  the  cqptention  of  the  appellant  that 
the  fund  in  the  hands  of  the  trustees  should  be  assessed  for  taxation  for  two 
reasons:  First,  that  under  the  will  it  belongs  to  Samuel  Walter  Hieatt  in 
the  absence  of  allegation  and  proof  by  the  defendants  that  he  is  dead;  sec- 
ond, that  the  devise  is  not  to  an  '* institution  of  education,  not  used  or  em- 
ployed for  gain  by  any  person  or  corporation,"  and  "the  income  of  which  is 
devoted  solely  to  the  cause  of  education,  and  that  it  is  at  best  a  mere  private 
charity. ' ' 

We  can  not  concur  in  either  contention.  The  bequest  is  not  to  the  son.  and 
in  case  of  his  death  then  to  the  school  district;  but  to  the  school  district  sub- 
ject, however,  to  be  defeated  by  the  return  of  the  son.  Tiie  return  of  the 
son  is  not  a  condition  precedent  to  the  vesting  of  the  gift,  but  a  condition 
subsequent,  which  would  defeat  the  previously  vested  gift.  There  is  no  alle- 
gation that  Samuel  Walter  Hiatt  has  returned,  and  there  is  no  presumption 
that  he  has  done  so.  On  the  contrary,  the  rule  of  evidence  is  that  where  a 
state  of  fact  is  shown  to  exist  it  is  presumed  to  continue.  As  it  is  conceded 
that  the  son  disappeared  Ijefore  the  death  of  his  father,  the  legal  presumption 
is  that  he  has  not  returned.  More  than  fourteen  years  has  elapsed  between 
the  date  of  the  will  and  more  than  ten  years  between  the  probation  of  the 
will  and  the  institution  of  this  proceeding.  After  seven  years,  in  the  ab- 
«enc'»  of  expre.ss  allegation  that  Samuel  Walter  Hiatt  has  been  heard  from, 
the  legal  prt-suinption  is  that  he  is  dead.  We,  therefore,  conclude  that  the 
gift  to  the  school  district  is  a  defeasible  fee,  subject  to  be  defeated  by  the  re- 
turn and  identification  of  the  son.  It  seems  to  us  that  it  can  not  he  seri- 
ously argued  that  the  gift  is  not  a  purely  public  charity.  The  fund  is  de- 
voted to  the  education  of  the  poor  and  indigent  children  of  Minerva  district, 
and  in  the  event  there  is  a  surplus  of  income  after  complying  with  the 
provisions  of  the  will,  it  goes  to  the  district  for  educational  purposes.  The 
Minerva  School  District  is  as  much  an  "institution  of  education"  as  the 
Kentucky  State  College,  and,  in  our  opinion,  the  fund  in  the  hands  of  the 
trustees  is  exempt  from  taxation  both  on  the  ground  that  it  is  devoted  to  a 
purely  public  charity,  and  is  a  gift  to  an  "institution  of  education"  Dot 
used  for  private  gain. 
Judgment  affirmed. 
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KENDALL,  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R   R.  CO. 
(Filed  October  28,  1903— Not  to  be  reported. ) 

1.  Action  for  damages  for  death  of  trespasser— Failure  to  show  segligeDGe 
— The  only  duty  imposed  by  law  on  a  railroad  company  towards  a  trespasser 
on  its  tracks  is  to  avoid  Injuring  him  after  discovering  hie  perilous  position. 
Where  a  person  was  seen  by  an  employe  of  a  railroad  company  a  half  hour 
before  the  train  started  sitting  under  a  oar  smoking  the  reasonable  presump- 
tion was  tl\at  he  appreciated  the  danger  of  his  position  and  would  get  out 
before  the  train  started,  and  the  company  was  not  liable  for  his  injury  in 
the  absence  of  proof  to  show  that  those  in  charge  of  the  train  knew  of  his 
l)erilous  position  when  it  starteti. 

2.  Same— A  railroad  company  is  under  no  legal  obligation  to  furnish  med- 
ical attention  to  a  trespasser  who  has  been  injured  by  one  of  its  trains  with- 
out fault  on  its  part,  and  there  can  be  no  recovery  on  the  ground  of  failure 
to  give  proper  medical  attention  where  the  injured  person  was  placed  by  the 
company  in  the  hands  of  competent  and  reputable  physicians  and  surgeons. 

W.  L.  Dulaney  and  W.  S.  Pryor  for  appellant. 

J.  A.  Mitchell,  Edward.W.  Hlnes  and  B.  D.  Warfleld  for  a^llee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnara. 

Amos  Kendall,  a  man  about  thirty  years  of  age,  was  injured  by  a  freight 
car  in  appellee's  switch  yard  at  Bowling  Green,  Ky..  on  the  SOth  of  January, 
1900,  and  died  two  days  thereafter  from  the  effect  of  the  injury.  And  his 
administrator  brought  this  suit  on  the  4th  day  of  January,  1001,  for  damages 
for  his  death,  alleging  that  the  accident  was  due  to  the  negligence  of  the  de- 
fendant's servants  in  charge  of  the  train  which  inflicted  tlie  injury.  It  is 
al0o  alleged  that  defendant  immediately,  after  the  accident,  took  charge  of 
the  decedent  and  assumed  to  give  him  all  necessary  medical  attention,  but 
wholly  failed  to  do  so;  and  that  he  died  froiu  lack  of  proper  attention  on 
their  part.  The  answer  denied  the  alleged  negligence  of  their  servants,  and 
plead  and  relied  upon  the  contributory  negligence  of  the  decedent  in  bar  of 
recovery.  A  trial  before  a  jury  resulted  in  the  return  of  a  verdict,  pursuant 
to  the  direction  of  the  court,  in  favor  of  the  defendant,  and  plaintiff  has  ap- 
pealed, and  insists  that  there  was  sufficient  evidence  of  negligence  on  the 
]Mirt  of  defendant's  employes  to  require  the  submission  of  the  case  to  the 
-verdict  of  a  jury. 

The  witnesses  introduced  by  plaintiff  to  prove  the  allrged  negligence  of 
the  railroad  company  were  all  its  employes.  Charles  Johnson,  defendant's 
switchman,  testifled  that  the  injury  occurred  at  about  9  50  o'clock  in  the 
morning;  that  he  saw  deceased  about  the  yards  about  6  o'clock  in  the  morn- 
ing when  he  went  to  get  his  engine  out  of  the  round  house;  that  the  de- 
<ceased  asked  if  any  cops  (policemen  )  evei*  came  around  there,  and  then  asked 
At  what  time  a  train  would  be  going  North;  that  he  told  him  that  the  regu- 
lar passenger  train  left  in  about  ten  minutes  and  pointed  it  out  to  the  de- 
ceased; that  he  then  asked  when  a  freight  would  leave;  that  he  told  him 
About  7:30  o'clock;  that  he  then  asked  where  a  shoemaker's  shop  was  sit- 
uated, and  he  gave  him  the  location  of  one;  that  about  8  o'clock  he  again 
deceased  in   the  yard  near  the  overhead  bridge  where  the  street  cars 
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pass  under  the  railroad ;  that  decedent  accosted  him  and  wanted  to  know 
what  time  the  next  freight  train  would  go  out;  that  he  told  him  somewhere 
from  9  to  9:40;  and  that  he  afterwards  noticed  him  about  the  switch  yard 
talking  to  different  people.  The  witness  further  testified  that  a  freight 
train,  consisting  of  thirty  four  cars,  was  standing  on  the  siding,  known  as 
the  Westbrooke  track;  but  that  no  engine  was  attached  to  it;  and  that  in 
passing  along  the  side  of  this  train  about  thirty  minutes  before  the  accident 
he  saw  the  deceased  sitting  under  one  of  the  oars,  with  his  legs  over  the  rail, 
smokinff,  and  that  it  was  raining  at  the  time;  that  deceased  asked  him 
something  about  when  the  train  would  leave,  and  that  he  responded  to  him 
that  he  did  not  know;  and  that  about  twenty -five  or  thirty  minutes  there- 
after an  engine  was  attached  to  this  train  and  it  was  started  forward;  and 
that  almost  immediately  he  heard  a  brakeman  call  out  to  the  engineer  that 
a  man  was  killed;  that  he  went  to  the  spot  and  found  the  deceased  with 
lx>th  legs  crushed  above  the  knees :  thai  it  never  occurred  to  him  to  warn 
the  deceased  that  he  was  in  any  danger,  as  he  supposed  he  had  simply  gone 
under  the  cnr  to  get  •  out  of  the  rain  and  would  get  out  before  the  train 
started.  WilUani  Peyton,  a  brakeman  on  the  train,  testiiied  that  he  saw  the 
deceased  about  ten  or  fifteen  minutes  before  the  injury  sitting  on  the  end  of 
a  cross- tie  near  the  point  where  the  injury  occurred,  and  remarked  to  him 
that  it  was  a  rainy,  bad  morning;  and  he  replied,  "Yes,  and  very  cold;** 
that  he  passed  on  down  along  the  train  as  far  as  the  caboose,  and  then 
crossed  over  between  the  side  track  on  which  this  train  was  standing  and 
the  main  track;  and  that  in  about  ten  or  fif t4*en  minutes  the  engine  was 
attached  to  the  train  and  started  back ;  that  before  the  train  started  deceased. 
disappeared  from  his  place  at  t\v^  end  of  the  cross  tie  and  was  not  in  sight; 
that  Immediately  aft^r  the  train  started  he  heard  deceased  call  out,  *'Oh! 
Lordy,  I  am  killed;"  that  he  went  to  the  point  and  found  deceased  caught 
under  the  brake  beams  of  the  car.  After  deceased  was  rescued  he  said  that 
he  had  gone  under  the  car  to  sholt'er  from  the  rain  and  had  fallen  asleep,  and 
was  awakened  by  the  wheels  of  the  car  pag.sing  over  him.  This  was  sub- 
stantially all  of  the  testimony  for  the  plaintiff.  The  testimony  of  the  de- 
fendant conduces  to  show  that  the  deceased  was  at  once  placed  in  charige  of 
competent  surgeons  and  every  necessary  attention  given  him  until  his  death » 
two  days  later.  After  his  injury  deceased  told  numerous  persons  that  he  had 
lost  sleepthe  night  before;  had  gone  under  the  car  to  get  out  of  the  rain  and 
while  there  fell  asleep. 

Deceased  was  plainly  a  trespasser  and  the  only  duty  imposed  by  law  upon 
the  defendant  was  to  avoid  injuring  him  afttr  he  had  been  discovered  in  a 
position  of  peril.  There  is  no  proof  that  appellee's  servants  discovered  his 
danger  in  time  to  prevent  the  injury.  It  is  true  that  he  wos  seen  wnie  half 
hour  before  the  train  stjirted  sitting  under  the  car  smoking,  but  the  reason- 
able presumption  was  that  he  appreciated  the  danger  of  his  position  and 
would  get  out  before*  the  train  started,  and  in  fact  he  did  so,  and  then  seems 
to  have  deli'njrately  gone  baek  under  the  car,  apparently  for  the  purpose  of 
stealing  a  ride. 

The  t*'Pliuiony  fails  to  support  the  charge  that  the  death  resulted  from  a 
lack  of  prfjper  attention  on  the  p.irt  of  the  defendant.  Being  a  trespasser  at 
the  time  of  his  injui-y,  appellee  was  under^no  legal  obligation  to  give  him 
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medical  atteotioD,  bat  as  a  matter  of  faot  they  did  put  him  in  charge  of 
competent  and  reputable  physicians  and  snrgeonS.    After  a  careful  exam- 
ination of  the  whole  case  we  are  of  the  opinion  that  the  trial  court  did  not 
err  in  sustaining  the  motion  for  a  peremptoiy  instruction. 
Judgment  affirmed. 


GUENTHER  &  BRO.  v.  AMERICAN  STEEL  HOOP  CO. 
(Filed  October  23,  1903. ) 

1.  Service  of  process- -Nonresident— Under  the  provisions  of  section  51^ 
subsection  6  of  the  (Mvil  Code,  that  "in  actions  against  an  individual  resid- 
ing in  another  State  *  *  *  engaged  in  business  in  this  Sttite,  the  suninions 
may  be  served  on  the  manager,  or  agent  of,  or  i)er8on  in  charge  of,  such 
business  in  this  State,  in  the  county  where  the  business  is  carried  on,  or  in 
the  county  where  the  cause  of  action  accrued,"  a  service  of  summons  on  the 
agent  of  such  a  person  is  sulflcient  to  bring  him  l>efore  the  court,  and  that 
without  showing  that  he  was  himself  actually  absent  from  the  State  at  the 
time. 

2.  Same— Validity  of  statute — The  provision  of  the  statute  authorizing  the 
service  of  process  on  the  agent  of  thn  nonresident  engaged  in  business  in 
this  State  is  not  Invalid  on  the  ground  that  it  deprives  citizens  of  other 
States  of  the  rights  and  privileges  of  citizens  of  this  State,  as  the  laws  of 
this  State  provide  for  substituted  service  as  to  residents  in  numerous  classes 
of  cases. 

8.  Entry  of  appearance  to  action— After  the  defendant  bas  gone  into  the 
merits  of  the  case  by  filing  his  answer,  thereby  entering  his  appearance  to 
the  action,  an  issue  raised  in  the  answer,  that  he  was  not  a  nonresident  of 
the  State,  can  not  avail  for  the  purpose  of  quashing  the  process. 

4.  Counterclaim  and  set-off— In  an  action  to  recover  the  purchase  price  of 
merchandise  the  defendant  was  not  entitled  to  recover  ns  a  counterclaim 
against  the  plaintiff  damages  for  the  breach  of  a  contract  entered  into  be- 
tween the  defendant  and  a  corapony  which  had  been  absorbed  by  the  plain- 
tiff cori^ration.  where  it  appeared  that  the  plaintiff  had  been  organized  and 
had  absorbed  the  defaulting  company  after  the  date  on  which  defendant's 
contract  with  the  latter  was  to  have  been  performeil,  and  where  there  was 
no  showing  that  the  plaintiff  had  undertaken  to  answer  and'  be  liable  for 
Che  past  transactions  of  the  defunct  company  as  well  as  to  carry  out  its  con- 
trauts  subsisting  at  the  date  of  absorption. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

Powers  &  Anderson  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  the  American  Steel  Hoop  Co. ,  filed  this  action  against  Harry 
Guenther,  doing  business  in  the  firm  name  of  Harry  Guenther  &;  Bro. ,  tore- 
cover  $647.43  for  a  carload  of  round  bar  iron  sold  and  delivered  by  the  plain - 
'  tiff.  It  was  alleged  in  the  petition  that  the  defendant  is  a  nonresident  of 
the  State,  and  that  John  S  Wright  is  the  agent  and  manager  of  his  busi- 
ness in  the  State  of  Kentucky.  A  summons  was  issued  on  the  petition, 
which  was  returned  by  the  sheriff  as  follows:  "Executed  on  the  within- 
named  defendant,  Harry  Guenther,  by  delivering  to  John  S.  Wright,  man- 
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nger  for  said  defendant,  Harry  Guehther,  and  in  charge  of  said  defendant's 
business  in  Owensboro,  Ky.,  a  true  copy  of  the  within  summons.*' 

Thereaftgr  this  order  was  entered:  "Defendant  moves  that  the  court  quash 
the  return  of  summons,  to  which  plaintiff  objects.  Having  considered  said 
motion,  the  same  is  overruled,  to  which  defendant  excepts.  I' 

The  propriety  of  this  order  is  the  first  question  to  t)e'determined  on  the 
appeal.  Subsection  6  of  section  51  of  the  Civil  Code  is  in  these  words:  **In 
•actions  against  an  individual  residing  in  another  State,  or  a  partnership, 
association,  or  joint  stock  company,  the  members  of  which  reside  in  another 
•State,  engaged  in  business  in  this  State,  the  summons  may  be  served  on  the 
manager,  or  agent  of,  or  person  in  charge  of,  such  business  in  this  State,  in 
the  county  where  the  business  is  cari'ied  on,  or  in  the  county  where  the  cause 
of  action  occurred." 

It  is  insisted  that  the  statute  was  intended  to  apply  to  nonresident  firms, 
associations  or  joint  stock  companies  engaged  in  business  in  this  State  when 
all  of  the  members  reside  in  another  State,  and  no  more.  But  the  first  words 
of  the  section  are:  **In  actions  against  an  individual  residing  in  another 
State."  Where  the  business  is  done  in  this  State  by  persons  not  residing 
here,  but  engaging  in  business  here,  the  mischief  intended  to  be  remedied  by 
the  statute  does  not  depend  upon  the  number  of  persons  running  the  busi- 
ness. The  purpose  of  the  statute  is  to  afford  some  means  of  serving  process 
upon  this  class  of  persons  who  engage  in  business  in  this  State,  carrying  it 
on  through  agents  having  charge  of  the  business,  and  not  directing  it  in  per- 
son. Both  the  language  of  the  statute  and  Its  evident  purpose  over  this  case, 
as  the  defendant  carries  on  a  manufacturer's  business  In  Owensboro. 

It  is  also  objected  that  it  was  not  shown  that  the  defendant  was  absent 
from  the  State  when  the  process  was  served  on  his  agent,  and  as  it*  has  been 
the  policy  of  the  State  to  require  personal  service,  this  must  be  shown.  But 
the  statute  does  not  so  provide.  It  is  not  presumed  that  a  nonresident  of 
the  State  is  in  the  State.  If  the  defendant  desired  to  raise  this  question  he 
should  have  shown  the  fact.  This  he  did  not  do.  It  is  also  insisted  that  the 
statute  is  invalid,  and  in  support  of  this  proposition  we  arer  eferred  to  More- 
dock  V.  Kirby,  118  Fed.,  180;  Pennoyer  v.  Neff,  95  U.  S..  714;  Grover,  &c., 
Co.  V.  Radcliffe,  137  U.  S.,  287. 

In  Carpenter  v.  Laswell,  23  Ky.  Law  Rep.,  686,  and  Nelson,  Morris  &  Co. 
V.  Rehkopf  &  Sons,  25  Ky.  Law  Rep. ,  362,  it  was  stated  by  this  court  that 
the  statu t<^  referred  to  is  valid,  but  it  is  urged  that  tho  question  was  not 
before  the*  court  in  either  of  those  cases;  and  as  the  subject  is  Important  and 
not  without  diflSculty.  we  will  consider  the  question  as  a  new  one.  In 
Pennoyer  v.  Neff  an  action  was  brought  In  the  United  States  Circuit  Court 
for  the  district  of  Oregon  to  recover  a  tract  of  land.  Th»  defendant  claimed 
title  to  the  land  under  a  sheriff's  sale  made  under  a  personal  judgment  In 
the  State  court  against  the  plaintiff,  who  was  a  nonresident  of  the  State  of 
Oregon,  upon  constructive  service  by  virtue  of  a  statute  of  the  State.  The 
Supreme  Court  held  the  title  bad,  but  In  concluding  its  opinion  after 
stating,  to  prevent  misapplication  of  its  reasoning  that  certain  things  were 
not  meant,  the  court  added  this:  "Neither  do  we  mean  to  assert  that  a  State 
may  not  require  a  nonresident  entering  into  a  partnership  or  aisociatlon 
within  its  limits,  or  making  contracts  enforcible  there,  to  appoint  an  agent 
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or  representative  in  the  State  to  receive  service  of  process  and  notice  of  legal 
proceedings  instituted  with  respect  to  such  partnership,  association  or  con- 
tracts, or  to  designate  a  place  where  such  service  may  be  made  and  notice 
given,  and  provide,  upon  their  failure,  to  make  such  appointment  or  to 
designate  such  place  that  sei*vic6  may  be  made  upon  a  public  officer  desig- 
nated for  that  purpose,  or  in  some  other  prescribed  way,  and  that  judgments 
rendered  updn  such  service  may  not  be  binding  upon  the  nonresidents  both 
within  and  without  Che  Sbite,  as  was  naid.  by  the  Court  of  Exchequer  in 
Yallee  v.  Dumergue,  4  Exch.,  290:  'It  is  not  contrary  to  natural  justice  that 
a  man  who  has  agreed  to  receive  a  particular  mode  of  notification  of  legal 
proceedings  should  be  bound  by  a  judgment  in  which  that  particular  mode^ 
of  notiflcation  has  been  followed,  even  though  he  may  not  have  actual -notice 
of  them.'  " 

In  Grover,  &c.,  Co.  v.  Radcliffe,  187  U.  S.,  287,  a  judgment  had  been  en- 
tered in  Pennsylvania  without  process  of  any  kind  on  a  bond  for  the  pay- 
ment of  money  which  stipulated  that  if  the  bond  was  not  paid,  judgmen  t 
by  confession  might  be  entered  in  any  court  without  notice,  and  there  was  a 
Pennsylvania  statute  authorizing  the  proceedings.  Suit  was  brought  in 
Maryland  to  enforce  the  judgment.  The  Supreme  Court  of  Maryland  de- 
clined to  enforce  it  against  a  citizen  of  that  State,  and  the  Supreme  Court  of 
the  United  States  affirmed  its  judgment.  After  showing  that  the  judgment 
was  not  valid  under  the  laws  of  Maryland,  the  Supreme  Court  said:  '*And 
the  distinction  between  the  validity  of  a  judgment  rendered  in  one  State, 
under  its  local  laws  upon  the  subject,  and  its  validity  in  another  State,  is 
recognized  by  the  highest  tribunals  of  each  of  these  States." 

Further  on  In  answer  to  the  objection  that  the  defendant  must  be  pre- 
sumed to  have  contracted  in  view  of  the  laws  of  Pennsylvania,  the  court 
said:  '*But  we  do  not  think  that  the  citizen  of  another  State  than  Pennsyl- 
vania can  be  thus  presumptively  held  to  knowledge  and  acceptance  of  stat- 
utes of  the  latter  State.  What  Benge  authorized  was  a  confession  of  judg- 
ment by  any  attorney  of  any  court  of  record  in  the  State  of  New  York  or 
any.  other  State,  and  he  had  a  right  to  insist  upon  the  letter  of  the  authority 
conferred.  By  its  terms  he  did  not  consent  to  be  bound  by  the  local  law  of 
every  State  in  the  Union  relating  to  the  rendition  of  judgment  against  their 
own  citizens  without  service  or  appearance,  but  on  the  contrary  made  such 
appearance  a  condition  of  judgment.  And  even  if  judgment  could  have  been 
entered  against  him,  not  being  served  and  not  appearing  in  each  of  the 
States  of  the  UnioQ,  in  accordance  with  the  laws  therein  existing  upon  the 
subject,  he  could  not  be  held  liable  upon  such  judgment  in  any  other  State 
than  that  in  which  it  was  so  rendered,  contrary  to  the  laws  and  policy  of 
such  State.  The  courts  of  Maryland  were  not  bound  to  hold  this  judgment 
as  obligatory  either  on  the  ground  of  comity  or  of  duty,  thereby  permitting 
the  law  of  another  State  to  override  their  own. " 

Neither  of  these  cases  seem  to  have  any  application  to  the  question  pre- 
sented. The  judgment  complained  of  was  not  rendered  on  constructive  ser- 
vice of  process  nor  is  the  question  now  raised  as  to  what  effect  should  be^ 
given  the  judgment  beyond  the  confines  of  this  State  where  the  statute  au- 
thorizing the  mode  of  service  which  was  followed  is  without  force.  As  the 
defendant  was  running  his  foundry  in   this  State  when   the  process  was. 
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•erred,  and  as  the  proeefls  was  ienred  on  his  manager  In  charge  of  the  boil, 
nefls,  and  the  iron  was  bought  for  the  bnsinees,  the  case  seems  to  fall  within 
the  qualifleation  made  hj  the  oourt  of  the  rule  laid  down  in  Pennoyer  t. 
Neff. 

There  is  a  vital  distinction  l)etween  constructlTe  service  of  prooess  under 
section  67  of  the  Code  and  substituted  service  of  prooess  under  sections  61-64. 
Bj  subsection  4  of  section  51  the  process  maj  be  served  upon  a  common 
carrier  in  any  county  by  delivering  a  copy  to  its  chief  ofBcer  or  agent,  and 
this  section  was  upheld  although  the  defendant  was  not  incorporated. 
(Adam's  Express  Go.  v.  Crenshaw,  78  Ky.,  186.)  By  subsection  3  a  similar 
mode  of  serving  process  is  allowed  where  the  defendant  operates  a  railroad, 
and  by  subsection  6  service  of  process  against  the  owner  is  authorized  to  he 
had  by  delivering  a  copy  to  the  agent  of  the  person  operating  the  railroad, 
where  a  lease  has  been  made.  This  provision  was  held  valid  in  Maysville, 
&c.,  R.  U.  Co.  V.  Ball,  108  Ky..  241.  By  section  52,  if  the  defendant  is 
under  fourteen  years  of  age  the  summons  must  be  served  on  his  father;  or  If 
he  have  no  father, .on  his  guardian;  or  if  he  have  no  guardian,  on  his 
mother;  or  if  he  have  no  mother,  on  the  person  having  charge  of  him.  By 
section  53  similar  provision  is  made  for  the  service  of  process  on  jiersons  of 
unsound  mind.  By  section  54.  if  the  defendant  is  a  prisoner  in  the  (leniten- 
tiary,  a  copy  of  the  petition  must  accompany  the  summons;  and  the  service 
must  bt*  on  the  keeper  of  the  penitentiary,  who  shall  deliver  the  copy  of  the 
pitition  and  summons  to  the  prisoner.  By  section  55,  if  the  defendant  be  a 
community  of  Shakers,  holding  property  in  common,  the  service  must  be 
made  by  posting  a  copy  of  the  summons  at  the  door  of  its  meeting  house  and 
by  delivering  a  copy  to  some  member  of  the  community.  Similar  provisions 
to  these  have  been  in  force  in  this  State  from  the  earliest  times  and  in  other 
States  of  the  Union.  In  many  of  the  States  it  is  provided  by  statute*  that  a 
copy  may  be  left  at  the  defendant's  place  of  abode  where  it  is  impossible  to 
obtain  personal  service.  In  New  York,  when  substituted  service  is  necessaryt 
an  order  of  the  court  is  required  and  the  order  can  not  be  attacked  collat- 
erally. In  the  Federal  courts,  without  the  aid  of  any  statute,  substituted 
service  is  allowed  in  an  ancillary  proceeding  to  bring  in  parties  to  the  prin- 
cipal suit.  (19  Ency  of  Pleadin?  and  Practice,  pages  620,  091.)  The  general 
rule  is  that  substituted  service  of  process  is  equivalent  to  personal  service, 
and  warrants  a  personal  judgment  if  made  in  the  manner  pointed  out  by  the 
statute  on  the  ground  that  the  defendant  is  presumed  to  have  received  the 
notice.  (Sturgisv.  Fay,  16  Ind.,  439;  Iiaul)er  v.  Whitney,  125  Ind  ,  216; 
People  V.  House,  4  Utah,  3S2;  Comvell  v.  Atwood,  2  Ind.,  2s9;  Bourliage  v. 
American  National  Bank,  05  Ga.,  503.)  Where  a  nonresident  obtained  a 
common  law  judgment  and  a  suit  was  brought  In  equity  to  enjoin  it,  it  was 
held  that  process  might  be  serv^ed  on  his  attorney  without  the  aid  of  the 
statute.  (  Chalmers  v.  Hack,  19  Me.,  124. )  The  same  rule  is  followed  in  the 
Federal  courts  in  actions  for  a  new  trial.  (Oglesby  v.  AttrlU,  14  Fed.,  914, 
and  cases  cited. ) 

It  is  thus  apparent  that  there  have  always  been  well-recognized  exceptions 
to  the  general  rule  requiring  personal  service  of  the  process  on  the  defendant, 
and  the  competency  of  the  legislature  to  provide  for  a  substituted  serrioe, 
when  necessary,  has  been  generally  recognized  by  the  courts.     In  Biesenthal 
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T.  Williams,  63  Kj.,  881,  a  salt  was  brought  lo  this  State  to  enforce  a  jadg-* 
ment  rendered  in  Ohio  on  a  service  of  process  by  leaving  a  copj  at  th,e  de- 
tendant*s  residence,  the  defendant  being  then  a  citizen  of  Ohio.  The  court 
held  the  judgment  valid  and  enforced  it,  saying  that  this  mode  of  service 
-was,  under  the  statute,  in  actual  service  of  process,  and  that  the  laws  of 
Ohio  were  binding  upon  the  citizens  of  that  State,  although  they  couid  not 
-operate  extra- territorially.  The  nonresident  of  this  State  who  comes  into  it 
and  does  business  here  does  so  subject  to  its  laws,  and  when  he  carries  on 
this  business  by  a  substitute  the  State  may  properly  provide  that  the  service 
of  process  on  the  substitute  shall  be  legal.  No  sound  dlHtinction  can  be 
drawn  between  such  a  provision  of  the  statute  and  that  authorizing  process 
against  an  infant  under  fourteen  years  of  age.  or  a  lunatic  to  be  served  on  the 
person  having  charge  of  him.  or  against  the  persons  operating  a  railroad  on 
theagent  in  the  county  where  the  transaction  occurs.  If  notice  of  the  action 
does  not  in  fact  reach  the  defendant,  ample  remedy  is  also  provided  by  the 
Code  for  the  granting  of  new  trials  where,  from  unavoidable  casualty  or 
misfortune,  the  party  is  prevented  from  apppjiring  or  defending.  (Code, 
section  518;  McCall  v.  Hitchcock,  9  Bush,  «6. )  In  the  case  before  us  the  de- 
fendant in  fact  received  notice  of  the  action,  for  he  appeared  and  moved  to 
quash  the  process. 

In  the  case  of  Moredock  v.  Klrby,  118  Fed.,  180,  process  served  under  the 
statute  in  question  was  quashed  by  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Kentucky  upon  the  authority  of  Pennoyerv.  Neff, 
and  because  it  deprived  citizens  of  other  States  of  the  rights  and  privileges 
of  citizens  of  this  State. 

We  can  not  see  that  section  2  of  article  4  of  the  Constitution  of  the  United 
States  has  any  application.  As  shown,  the  statutes  of  the  State  allow  sub- 
stituted service  of  process  on  other  classes  of  persons  than  nonresidt^nts  of 
the  State.  The  rights  and  privileges  guaranteed  to  the  citizens  of  Statrs  by 
the  Federal  Constitution  are  their  fundament-al  rights  as  citizens.  What 
rights  the  guarantee  includes  the  Supreme  Court  has  declined  to  define,  but 
legal  remedies  may  be  allowed  against  thos.?  who  are  domiciled  without  the 
State  which  are  not  allowed  against  those  who  are  domiciled  within  it. 
Thus  in  Cooley  on  Constitutional  Limitations,  4^)0,  6th  edition,  after  pointing 
out  certain  rights  that  are  Included,  it  is  said:  "But  it  is  unquestionable 
that  many  other  rights  and  privileges  may  be  made,  as  they  usually  are,  to 
depend  upon  the  actual  residence;  such  as  the  right  to  vote,  to  have  the  ben- 
efit of  exemption  laws,  to  take  fish  in  the  waters  of  the  State,  and  the  like. 
And  the  constitutional  provisions  are  not  violated  by  a  statute  which  allows 
process  by  attachment  against  a  debtor  not  a  resident  of  the  State,  notwith- 
standing such  process  is  not  admissible  against  a  resident." 

So  it  is  held  that  a  statute  requiring  security  for  cost  from  nonresident 
plaintiffs  suing  in  the  State  is  valid,  (lb.,  page  25,  note;  19  Ency.  of  Plead- 
ing  and  Practice,  344,  and  cases  cited. ) 

Under  these  principles  the  legislature  of  any  State  may  classify  litigants 
aocording  to  the  impracticability  of  obtaining  personal  service  of  process 
and  authorize  substituted  service  when  necessary  to  the  administration  of 
Justice.  This  right  of  the  States  seems  to  be  expressly  recognized  by  the 
Supreme  Court  in  Pennoyer  v.  Neff.     We,  therefore,  conclude  that  the  stat- 
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ute  is  nut  invalid,  and   that  the  motion   to  qnash   the  process  was  propprT;f 
overruled. 

The  defendant,  in  his  answer,  put  In  issue  the  allegation  of  the  petitioD 
that  he  was  a  nonresident  of  the  State.  This  was  immaterial,  for  having 
gone  into  the  merits  of  the  case,  as  he  did  by  his  answer,  he  had  entered  h!» 
appearance  to  the  action.  In  the  first  paragraph  of  the  answer  the  defend- 
ant undertook  to  put  in  issue  the  allegations  of  the  petition  as  to  the  pur- 
chase of  the  iron  sued  for,  but  the  denials  of  this  paragraph  were  insufficient, 
and  the  court  properly  sustained  a  demurrer  thereto.  The  denial  that  the 
defendant  was  indebted  In  any  sum  was  only  a  statement  of  a  conclusion  of 
law.  Ihe  denial  that  the  defendant  agreed  or  promised  to  pay  the  plaintiff 
the  money  sued  for  was  insufficient  to  constitute  a  defense,  the  allegations 
of  the  petition  that  the  iron  was  sold  and  delivered  at  the  defendant's  special 
Instance  and  request  and  at  the  prices  set  out  in  the  itemized  account  filed 
being  undenied. 

In  the  other  paragraph  of  the  answer  the  defendant  alleged   that  on  the 
—  day  of  March,  1899,  he  contracted  with   the  firm  of  Taylor  &   Blackwell, 
at  Lewisport,  Ky.,  to  manufacture  for  them  one  thousand  plow  fenders,  to 
be  delivered  not   later  than  April  16,  1899,  and  in  order  to  enable  him  U> 
comply  with  his  contract  he  wrote  to  J.  Paynter  &  Sons*  Co.,  on  March  6, 
1899,  at  Pittsburg,  Pa. ,  offering  to  purchase  the  necessary  material  for  the 
fenders,  notifying  them  within  what  time  he  must  have  it  in  order  to  com- 
ply with  his  contract ;    that  they  answered  on  March  8,  1800,  and  agreed  to 
famish  him  the  material  within  ten  days  or  two  weeks,  and  relying  on  this 
he  closed  his  contract  with   Taylor  &  Blackwell;  that  about  this  time  J. 
Paynter  &  Sons'  Co.  took  stock  in  appellee  and  appellee  undertook  to  oany 
out  the  contract  of  J.  Paynter  &  Sons*  Co.,  but  failed  to  do  so,  and  thereto 
be  was  disabled  from  carrying  out  his  contract  asd  sustained  damages  in 
the  sum  of  11,000,  which  he  plead  as  a  counterclaim  and  set-off.    The  plain- 
tiff, by  its  reply,  put  in  issue  the  allegations  of  the  answer,  and  then  pleaded 
that  it  was  Incorporated  on  April  14,  ]899,  and  had  no  existence  before  that 
date,  and  that  the  time  within  which  the  iron  was  to  be  furnished,  und^r 
the  allegations  of  the  answer,  had  expired  before  it  came  into  existence.    A 
copy  of  the  article  of  incorporation  was  filed  with  the  reply,  sustaining  Itfr 
allegation  as  to  the  time  wheli  the  plaintiff  was  Incorporated.     To  this  replj 
the  defendant  filed  the  following  rejoinder:  "Defendants  state  that  while  it 
may  be  true  that  plaintiff  was  incorporated  on  the  Hth  day  of  April.  189P. 
they  charge  and  allege. the  fact  to  be  true  that  the  said  J.  Paynter  &  Sods' 
Co.  had  previous  to  that  time,  with  others,  gone  into  and  had  agreed  upon 
the  terms  upon  which  they  would  form  a  corporation  known  as  the  Amer- 
ican Steel  Hoop  Co. ,  and  that  the  foundry,  mills  and  plant,  factories  of  J. 
Paynter  &  Sons'  Co.  had  shut  down  for  the  purpose  of  taking  stock  with  a 
view  of  delivering  the  same  to  said  company,  the  plaintiff  htreln,  and  tbafr 
the  said  company,  the  American  Steel  Hoop  Co.,  had  been  formed  for  the 
purpose  of,  among  other  things,  of  taking  the  contracts,  the  assets  and  busi- 
ness, good  will  and  liabilities  of  corporations,  associations  and  firms  an<i 
individuals,  and  did  take  pursuant  to  the  agreement  they  had  all  the  con- 
tracts of  J.  Paynter  &  Sons'  C'o. ,  including  the  one  plead  by  defendant  in 
its  answer,  and  undertook  to  carry  the  same  out,  knowing  at  the  time  and 
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having  in  its  possession  and  under  its  control  all  correspondence  between 
defendant  and  J.  Pajnter  &  Sons'  Go.  They  furthet  state  that  while  the 
said  J.  Paynter  &  Sons'  Co.  agreed  and  contracted  to  furnish  the  material 
to  defendant  within  ten  days  or  two  weeks  after  the  12th  day  of  March,  1899, 
they  state  that  after  plaintiff  had  taken  possession  and  control  of  the  said  J. 
Paynter  &  Sons'  Co. ,  it  undertook  and  agreed  to  carry  out  said  contract,  and 
its  incorporation  was  in  part  to  enable  it  to  carry  out  the  contracts  of  the 
said  J.  Paynter  &  Sons'  Co.  with  other  contracts  it  had  agreed  and  assumed 
to  do  at  the  time  of  the  formation  of  the  corponition  and  in  pursuance  of  a 
plan  that  had  been  promulgnttd  prior  thereto." 

The  court  sustained  a  demurrer  to  the  rejoinder  and  entered  judgment  for 
the  plaintlfif,  the  defendant  fulling  to  plead  further.  By  the  terms  of  the 
defendant's  contract  he  was  to  deliver  Ihe  fenders  on  April  15.  The  plain- 
tiff did  not  come  into  existence  at  Pittiburg  until  April  14.  The  material 
owlered  of  J.  Paynter  &  Sous'  Co.  was  a  lot  of  steal,  costing  something  over 
$50,  which  was  ordered  to  be  shipped  from  Pittsburg  to  Owensboro  by  water. 
It  was  manifestly  too  late  for  appellee  to  comply  with  the  contract  of  J. 
Paynter  &  Sons'  Co. ;  that  company  became  liable,  under  the  pleading, 
when  it  failed  to  deliver  the  goods  within  two  weeks  of  March  12. 

The  liability  of  J.  Paynter  &  Sons'  Co.  for  the  contract  which  it  had 
broken' became  absolute  lx?fore  appellee  was  incorporated.  The'  rejoinder  is 
not  sufficient  in  its  averments  to  show  that  appellee  assumed  all  the  liabil- 
ities of  J,  Paynter  &  Sons'  Co.,  or  that  it  as.sumcd  its  liability  to  appellant. 
Its  undert'aking  to  carry  out  contracts  which  wei-e  subsisting  was  a  very 
different  thing  from  its  undertaking  to  assume  the  liabilities  of  J.  Paynter 
&  Sons'  Co.  for  past  transactions.  There  is  not  enough  in  the  rejoinder  to 
show  that  appellee  is  answerable  to  appellant  for  the  shortcoming  of  J. 
Paynter  &  Sons'  Co.,  which  had  ripened  into  an  absolute  liability  befort*  ap- 
pellee came  into  existence. 

Judgment  affirmed. 

Whole  court  sitting. 

Chief  Justice  Burnam  dissenting  on  the  question  of  t^e  validity  of  the  ser- 
vice of  process. 


BUTLER  COUNTY  v.  JAMES. 
(Filed  October  28,  1903.) 

1.  County  onRcer— Salary— Change  during  term— While  it  is  the  duty  of  the 
fiscal  court  of  a  county  U)  fix  the  salary  of  the  county  judge  for  his  entire 
term  before  his  election  or  qualification,  its  failuit^  to  do  so  will  not  prevent 
its  doing  so  theretifter.  Where  the  fiscal  court  made  an  order  fixing  the 
salary  for  the  first  year  of  the  term  it  oix^ated  to  fix  the  amount  for  each 
subsequent  year  during  the  term,  and  orders  fixing  the  yearly  salary  for  suc- 
ceeding years  at  a  different  amount  from  the  first  were  in  violation  of  the 
provisions  of  the  Constitution,  which  forbid  the  changing  of  an  officer's  sal- 
ary during  the  term  for  which  he  was  elected.  (Constitution,  sections  IGl, 
2:^5  ) 

2  Same— Waiver  of  right  to  salao'— The  county  judge  waived  none  of  his 
rights  to  the  full  amount  of  his  salary  as  fixed  in  the  order  for  the  first  year 
by  accepting  a  Itss  amount  allowed  by  the  fiscal  court  for  subsequent  years. 

vol.  25—51 
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J.  W.  Harreld  for  appellant. 
Appeal  from  Butler  Circuit  ('ourt- 
Opinion  of  the  court  by  Judge  Hobson. 

Appellee  James  was  elected  county  judge  of  Butler  county  at  the  Novem- 
ber election,  1893,  and  at  the  November  election,  1807,  was  re-«]ected  to  that 
office.  He  served  out  his  term.  He  was  allowed  by  the  fiscal  court  for  his 
services  as  county  judge  f4no  for  the  year  1897;  $5C0  for  the  year  1898;  $400  for 
the  year  1899;  $400  for  the  year  liKX),  and  1500  for  the  year  H«l.  He  accepted 
his  pay  as  allowed  by  the  fiscal  court,  but  after  the  conclusion  of  his  term 
filed  this  suit  to  recover  of  the  county  1200,  on  the  ground  that  his  salary 
had  been  fixed  nt  1500  a  year,  and  that  for  two  years  of  his  term  only  $400 
had  been  i)aid  to  him.  The  county  demurred  to  his  petition.  The  demurrer 
was  overruled.  It  then  filed  an  answer,  pleading  the  orders  of  the  fiscal  court 
in  bar  of  the  notion.  A  demurrer  was  sustained  to  the  answer,  and  judg- 
ment having  been  entered  in  favor  of  the  plaintiff  the  county  appeals.  The 
orders  of  the  fiscal  court  referred  to  are  as  follows: 

••Butler  Fiscal  Court,  October  term,  23d  day  of  October,  1890. 

"Appropriated  out  of  the  county  levy  for  1897,  foi  county  judge's  salaxy 
for  the  year  lh97,  same  to  be  paid  quarterly,  as  |Jrescrit)ed  by  law.  $400. 

•'Butler  Fi8cal  Court,  October  term,  9th  day  of  November,  1897. 

"Appropriated  out  of  the  county  levy  18t8,  1500  for  county  judge's  salary 
for  yeap  1898,  to  be  paid  quarterly  as  prescribed  by  law. 

"Butler  Fiscal  Court,  5th  day  of  .October  term,  7th  day  of  October, -1898. 

"Appropriated  out  of  county  levy  of  1899,  $400  for  county  judge's  salary  for 
year.l8V9,  to  l)e  paid  quarterly  as  provided  by  law." 

••Butler  Fiscal  Court,  6th  day  of  October  term,  6th  day  of  October  1899. 

•'Ordered,  that  there  be  appropriated  out  of  the  county  levy  of  1900,  for  the 
purpose  of  paying  county  judge's  salary  for  the  year  1100,  the  sum  of  $400. 
same  to  be  paid  quarterly  as  pre8cril)e<l  by  law.  Uiwn  question  of  which 
allowance  esqiiirtb  pn\sont  each  voted  •yea,'  except  Esq.  Taylor,  who  did 
not  cast  his  vote  upon  the  question." 

Before  the  adoption  of  the  present  Constitution  It  was  customary  for  the 
court  of  clftlnis  to  iiuike  allowances  annually  to  the  county  judge  and 
county  attorney ;  and  it  is  apparent  from  the  above  orders  that  the  fiscal 
court  of  Butler  county  has  been  proceeding  in  the  same  way  since  the  adop- 
tion of  the  present  Constitution,  not  oljgerving  its  provisions: 

"The  coini)ensfili  )n  of  any  city,  county,  town  or  municipal  oflUcer  shall 
not  be  charged  after  his  election  or  appointment,  or  during  his  term  of  oflSce; 
nor  shall  the  term  of  any  such  officer  I  e  extended  beyond  the  period'for 
which  he  may  have  been  elected  or  apolnted. "     (Section  161.) 

•'The  salaries  of  pn!)lir  olTirers  shall  not  be  changed  during  the  term  for 
which  they  were  ehot(d;  but  It  shall  be  the  duty  of  the  general  assembly  to 
rej^uhite.  by  a  g(>neral  law,  in  what  cases  and  what  deductions  shall  be  made 
for  neplect  of  otli<'ial  duties.  This  section  shall  apply  to  members  of  the 
general  assi«nihly  also."      (Section  2iJn. ) 

Under  these  provisions  it  has  been  held  that  the  fiscal  court  can  not  make 
any  chanj:re  in  the  salary  of  the  county  judge  during  his  t^rm  of  office,  and 
that  while  it   is  the  duty  of  the  fiscal  court  to  fix  the  salary  of  the  county 
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Judge  for  his  entire  term  before  his  election  or  qualiflcatioD,  yet  i|  it  shall 
tail  to  do  so  it  may  fix  his  salary  thereafter.  (Marion  County  Fiscal  Gourfe 
Y.  Kelley,  98  Ky.  Law  Rep.,  174;  Barret  v.  Falmouth,  109  Ky.,  151,  22  Ky. 
liawRep.,  667.) 

The  purpose  of  the  constitutional  provisions  is  to  leave  the  officials,  whose 
duty  it  is  to  fix  the  salaiy,  free  from  the  importunity  and  personal  influence 
of  the  incumbent  of  the  office  and  to  secure  to  him  for  his  term,  when  his 
«alary  is  once  fixed,  the  amount  so  agreed  to  be  paid  him,  and  thus  make 
him  more  independent  in  the  discharge  of  his  official  duty.  Under  these 
provisions  of  the  Constitution  it  is  the  duty  of  the  fiscal  court  to  fix  the  sal. 
^ry  of  the  county  judge  and  other  county  officers,  to  be  allowed  by  it,  before 
their  election,  that  is,  there  should  be  a  general  order  fixing  the  salariesi 
«nd  not  an  allowance  each  year  for  that  year;  and  when  the  salaries  are  once 
fixed  they  can  not  be  changed  to  affect  those  already  elected  or  appointed, 
And  any  change  will  not  take  effect  until  after  the  next  election  or  appoint- 
ment. 

The  Butler  Fiscal  Court,  before  the  election  of  appellee,  should  have  made 
a  general  order  fixing  the  salary  of  the  county  judge;  but  if  they  had  failed 
to  do  this,  they  could  fix  it  after  his  election,  for  else  it  could  not  be  fixed 
■at  all;  and  the  failure  of  the  fiscal  court  to  do  its  duty  can  not  be  permitted 
to  deprive  the  county  judge  of  his  reasonable  compensation  guaranteed  him 
by  law;  but  when  his  salary  was  once  fixed  it  could  not  be  changed  during 
his  term  so  that  he  would  receive  a  different  amount  for  different  years  of 
his  term.  The  order  of  the  county  court  made  at  its  October  term,  1896,  did 
not  undertake  to  fix  the  salary  of  the  county  judge,  or  make  any  provision 
for  it,  except  for  the  year  lb97.  It  is  substantially  the  same  as  the  order  in 
the  case  of  the  Marion  County  Fiscal  Court  v.  Kelley,  which  was  held  only 
to  apply  to  the  year  1897.  But  the  order  made  by  the  fiscal  court  on  Novem- 
ber 9,  1897,  appropriated  1500  for  the  county  judge's  salary  for  the  year  1898, 
«nd  he  was  under  this  order  entitled  to  have  a  salary  of  |5u0  for  the  first  year 
of  his  new  term.  If  the  court  could,  by  a  subsequent  order,  allow  him  a 
different  amount,  then  his  salary  would  be  changed  during  his  term,  con- 
trary to  the  express  provision  of  the  constitution.  The  difficulty  with  the 
orders  made  for  the  years  189^  and  1900  is  that  they  change  the  salary  of  the 
oounty  judge  during  his  term  of  office. 

The  orders  of  the  fiscal  court  are  not  a  bar  to  the  action.  It  is  a  body  of 
limited  power.  One  of  the  things  which  it  has  no  power  to  do  under  the 
Constitution  is  to  change  the  sjilary  of  county  officials  during  their  terms. 
Its  attempt  to  change  the  salary  of  the  county  judge  Ijeing  in  violation  of  the 
Constitution,  was  void;  and  being  void,  their  order  may  be  disregarded  when 
pleaded  in  bar.  (Morgantown  Deposit  Bank  v.  Johnson,  108  Ky.,  507,  2 
Ky.  Law  Rep.,  210.) 

The  county  judge  waived  none  of  his  rights  by  accepting  the  $400  allowed 
him  for  the  two  years  in  controversy.  He  was  entitled  to  a  term  of  four 
jrears  under  the  Constitution.  He  was  also  entitled  to  the  salary  of  1500  a 
year,  which,  under  the  Constitution,  could  not  be  changed  during  his  term, 
tThe  acceptance  of  a  part  of  a  debt  never  estops  one  to  claim  the  remainder. 
The  case  of  Lexington  v.  Renick,  106  Ky.,  779,  22  Ky.  Law  Rep  ,  609,  rests 
on  essentially  different  facts.     There  the  city  had  the  iwwer  of  removal,  and 
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the  officers  by  acceptiDg  the  buihr  paid  them  led  the  city  to  understand  that 
they  were  willing  to  serve  it  therefor,  and  thus  secured  a  continuance  of 
their  holding  which  was  dependent  upon  the  pleasure  of  the  city. 
Judgment  affirmed. 


SOUTHERN  RAILWAY  CO.  IN  KENTUCKY  v.  THURMAN. 
(Filed  October  £8,  1W3— Net  to  be  reported.) 

1.  Bill  of  oxcrpt ions- Stenographer's  transcript  of  testimony— A  legislative 
act  applicable  to  courts  of  continuous  session,  which  provides  that  "the 
transcript  or  duplicate  made  by  the  reporter  and  filed  in  the  clerk's  oflBce, 
when  certified  by  the  court  to  be  correct,  may  be  used  in  the  Court  of  Ap- 
peals as  a  part  of  the  record  in  the  action  or  prosecution  in  which  the  notes 
from  which  it  has  been  transmitted  were  made,"  does  not  obviate  the  reci«- 
Bity  of  a  bill  of  exceptions  filed  by  order  of  court;  and  such  a  transcript. 
Which  is  certified  only  as  contflining  all  the  oral  testimony  heard  upon  the 
trial  and  which  is  not  filed  by  order  of  the  court,  can  not  be  treated  as  a  bill 
of  exceptions. 

3.  Pleading— Sufficiency  of  petition— The  petition  in  an  action  by  a  paa- 
Benger  for  damages  against  a  railroad  company  for  being  ordered  out  of  the 
ladies'  coach  and  into  the  negro  coach  of  a  railroad  train  is  defective  in  fail- 
ing to  allege  that  the  plaintiff  was  a  white  woman,  and  entitled  to  ride  in 
the  coach  for  white  passengers. 

8.  Same— Wliere  the  petition  alleged  that  an  officer  on  the  train  had  made 
certain  statements  as  to  her  character  in  stating  why  she  had  been  ordered 
into  the  negro  coach  to  her  additional  damage,  the  failure  to  negative  the 
truthfulness  of  the  statements  rendered  it  further  defective. 

Humphrey,  Burnett  &  Humphrey  and  Thornton  &  Kerr  for  appellant. 

W.  C.  Bell  and  Morton,  Darnall  &  Wilson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barlier. 

The  appellee,  Louella  Thurman,  obtained  a  judgment  in  the  trial  court 
against  appellant,  the  Southern  Railway  Co.,  for  the  sum  of  t4,000  damage* 
for  being,  as  she  claims,  ordered  out  of  the  ladies'  coach  into  the  negro 
ooach  of  one  of  its  tralnr,  upon  which  she  was  a  passenger. 

No  bill  of  exceptions  was  signed  by  the  trial  judge,  but  in  lieu  thereof 
appellant  has  attached  to  the  transcript  a  copy  of  the  stenographer's  notes, 
Which  is  certified  by  that  officer  as  containing  a  full  and  accurate  transcript 
of  the  shorthand  notes  of  the  oral  evidence  heard  in  the  case,  and  wiiich  was 
examined  and  approved  by  the  trial  judge.  Prior  to  the  submission  of  this 
case  appellee,  by  counsel,  entered  a  motion  to  strike  the  stenographer's 
notes  from  the  record.  This  motion  was  not  passed  upon  when  made,  but 
was  submitted  with  the  whole  case.  It  is  urgently  insisted  by  counsel  for 
appellant  that  the  transcript  of  the  stenographer's  notes,  certified  and  ap- 
proved, as  before  stated,  should  be  treated  as  the  bill  of  exceptions,  and 
much  reliance  is  placed  on  .section  8  of  an  act,  entitled  "An  act  to  provide 
for  stenographic  reporters  for  courts  of  continuous  session, ''in  support  of  thi* 
view.  This  act  applies  to  circuit  courts  of  continuous  session,  in  counties 
having  a  populaticm  of  less  than  one  hundred  and  fifty  thousand,  and  which 
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•constitute  a  separate  judicial  district,  and,  therefore,  applies  to  the*circult 
oourt  of  Fayette  county.  Section  8  of  this  act  is  as  follows:  ''The  transcript 
or  duplicate  made  by  the  reporter  and  filed  in  the  clerk's  office,  when  certi- 
fied by  the  court  to  be  correct,  may  be  used  in  the  Court  of  Appeals  as  part 
of  the  record  in  the  action  or  prosecution  in  which  the  notes  from  which  It 
has  been  transcribed  were  made." 

This  language  does  not  obviate  the  necessity  of  a  bill  of  exceptions  filed  by 
order  of  court,  but  merely  authorizes  the  use  of  the  transcript  filed  in  the 
olerk^s  office  in  order  to  save  the  cost  of  copying  it  in  the  record.  There  is 
no  substantial  difference  between  this  section  of  the  special  act  and  section 
4644  of  the  Kentucky  Statutes;  and  neither  was  intended  to  substitute  the 
transcript  of  the  stenographer's  notes  for  the  bill  of  exceptions. 

In  the  case  of  McQeever  v.  Kennedy.  19  Ky.  Law  Rep.,  845,  it  was  said: 
''As  to  the  bill  of  exceptions,  the  record  shows  that  the  official  stenographer 
of  the  court  below  certifies  that  the  transcript  filed  by  himj^contains  a  frU 
and  accurate  transcript  of  the  shorthand  notes  of  the  oral  testimony  given 
on  the  trial  of  the  case,  and  on  page  67  he  says  that  this  was  all  the  evi- 
dence offered  by  either  party,  or  heard  by  the  court  and  jury  on  the  trial  of 
the  case.  This  transcript  of  the  stenographer  was  examined  and  approve^ 
by  the  presiding  judge  of  the  court,  who  signed  his  name  at  the  foot  thereof, 
and  this  order  was  entered:  'The  defendant,  by  counsel,  tendered  to  the 
oourt  a  bill  of  exceptions,  and  transcript  of  the  testimony  herein,  and  the 
oourt,  having  examined,  approved  and  signed  same,  orders  that  they  be  filed 
and  made  a  part  of  the  record  and  proceedings  herein,'  which  was  done." 

As  to  the  sufficiency  of  this  bill  the  court  said:  "The  Code  of  Practice, 
section  335,  provides  that  no  particular  form  of  exceptions  or  bill  of  excep- 
tions is  required,  and  the  transcript  filed  with  the  record  is  a  sufficient  com- 
pliance with  the  statute  to  entitle  appellant  to  avail  himself  of  the  excep- 
tions which  it  shows  were  taken  upon  the  trial  of  the  case,  and  may  be 
properly  treated,  under  the  facts  of  this  particular  case,  as  a  bill  of  excep- 
tions." 

In  the  case  cited  it  wa&  certified  that  the  transcript  contained  all  of  the 
evidence  heard  upon  the  trial,  and  it  was  signed  by  the  presiding  judge,  and 
filed  as  a  bill  of  exceptions.  Not  so  in  the  case  at  bar.  The  transcript  of 
the  stenographer's  notes  is  not  certified  as  containing  all  of  the  evidence 
heard  upon  the  trial,  but  only  all  of  the  oral  evidence  introduce<l  therein; 
nor  was  it  filed  by  order  of  court;  and,  lacking  these  fundamental  require- 
ments it  can  not  be  treated  as  a  bill  of  exceptions.  It  follows,  therefore, 
that  the  motion  of  appellee  to  strike  the  stenographer's  transcript  from  the 
record  should  he  susttiined,  and  the  only  question  remaining  to  be  coni»id- 
•ered  is  whether  or  not  the  pleadings  support  the  judgment.  (Martin  v. 
Richardson,  14  Ky.  Law  Kep.,  847;  C,  O.  &  S.  \V.  li.  R.  Co.  v.  Smith,  19 
Ky.  Law  Rep.,  18;'6. ) 

The  substance  of  appellee's  complaint  is  that  she  was  required,  by  the 
officer  and  servant  of  appellant,  to  leave  the  ladies'  coach  and  go  forward 
into  the  coach  set  ai)art  for  negroes;  that  when  she  discovered  that  the  coach 
into  which  she  had  been  ordered  to  go  was  occupied  by  negroes,  she  returned 
to  the  ladies'  ooaoh,  and  attempted  to  re-enter,  but  was  prevented  therefrom 
by  the  servant  of  appellant,  who  said  to  her  that  the  reason  he  had  ordered 
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her  into  the  negi-o  coach  was  that  "there  was  where  she  belonged;  that  h& 
knew  her  of  old,  and  that  she  belonged  to  a  disreputable  class,  and  resided 
in  a  disreputable  locality  in  the  city  of  Lexington;"  all  of  which  was  in- 
sulting to  appellee,  and  greatly  mortifying  and  humiliating  to  h&r,  to  her 
damage,  etc. 

The  statute  known  as  the  "Separate  Coach  Law,"  Kentucky  Statntes, 
sections  707  to  801,  inclusiTe,  requires  I'ailroad  corporations,  operating  within 
this  State,  to  provide  separate  coaches  for  the  transportation  of  white  and 
colored  passengers,  making  their  failure  so  to  do  a  misdemeanor,  punishable 
by  a  line  of  not  less  than  $600,  nor  more  than  $1,600  for  each  offense;  it  also- 
requires  the  conductors,  or  managers,  of  all  railroads  to  enforce  these  pro- 
Tisions,  the  language  of  the  statute,  upon  this  subject,  being  as  follows: 

"Section  799.  The  conductors  or  managers  on  all  railroads  shall  have 
power,  and  are  hereby  required,  to  assign  to  each  white  or  colored  passenger 
his  or  her  respective  car  or  coach  or  compartment,  and  should  any  passenger 
refuse  to  occupy  the  car,  coach  or  compartment  to  which  he  or  she  may  be 
assigned  by  the  conductor  or  manager,  said  conductor  or  manager  shall  have 
the  right  to  refuse  to  carry  such  passenger  on  his  train,  and  may  put  such 
passenger  ofi  the  train.  And  for  such  refusal  and  putting  ofiF  the  train 
neither  the  manager,  conductor,  nor  railroad  company  shall  be  liable  for 
damages  in  any  court. 

"Section  800.  That  any  conductor  or  manager  on  any  railroad  who  shall 
fall  or  refuse  to  carry  out  the  provisions  of  section  799  shall,  upon  convic- 
tion, be  fined  not  less  than  $50  nor  more  than  $100  for  each  offense.*' 

It  will  thus  be  seen  that  it  was  the  duty  of  appellant  and  its  officers  and 
employes  to  enforce  the  provisions  of  the  separate  coach  law. 

This  action  was  Instituted  by  appellee  to  recover  damages  because  appel- 
lant, and  Its  officers,  in  undertaking  to  enforce  the  law,  had  required  herta 
leave  the  ladles'  coach  and  occupy  a  seat  in  the  coach  for  negroes;  but  it  is 
nowhere  alleged  in  the  petition  that  appellee  was  a  white  woman,  or  en- 
titled to  ride  in  the  coach  for  white  passengers;  there  is  no  allegation  in 
the  petition  which  shows  that  the  officer,  In  requiring  appellee  to  leave  the 
one  car  and  go  into  the  other,  was  not  strictly  following  his  duty  under  the 
statute,  nor  Is  the  matter  alleged  in  aggravation  of  the  main  cause  of  action 
negatived.  It  is  alleged  that  the  brakeman  said  to  appellee  that  the  reason 
he  had  ordered  her  into  the  negro  coach  was  because  she  belonged  there;  that 
he  knew  her  of  old;  that  she  lx»longed  to  a  disreputable  class,  and  lived  in 
a  disreputable  locality  in  Lexington;  but  there  is  no  allegation  that  this 
was  false  in  any  part.  Taken  as  a  whole,  there  is  nothing  alleged  against 
the  appellant  or  its  employes  which  is  inconsistent  with  the  discharge  of 
their  duty  under  the  statute.  It  la  a  familiar  rule  that  pleadings  must  be 
construed  most  strongly  against  the  pleader,  and  it  would  seem  to  follow, 
therefore,  that  the  failure  of  appellee  to  allege  that  she  was  a  white  woman^ 
and  entitled  to  ride  in  the  coach  for  white  passengers,  raises  the  presump- 
tion that  she  was  not  white,  and  not  entitled  to  ride  in  the  coach  set  apiiit> 
for  white  ixassengers.  A  general  demurrer  was  filed  by  appellant  to  the 
petition,  and  overruled  by  the  court.  The  answer  does  not  cure  the  defect* 
of  the  petition,  and,  therefore,  the  pleadings  will  not  support  the  judgment. 

For  the  reasons  indicated  the  judgment  is  Teversed  for  proceedings  oon- 
Blstent  with  this  opinion. 
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FARMERS  BANK  OF  BEATTYVILLE'S  ASS'EE  v.  PRYSE. 

(Filed  October  28,  1903— Not  to  be  reported. ) 

Title  to  real  estate— Champerty— Where  a  debtor,  long  prior  to  the  creation 
of  certain  Indebtedness,  and  while  he  was  perfectly  solvent,  sold  certain  of 
his  real  estate  for  a  valuable  consideration  and  executed  a  title  bond  to  the 
purchaser,  obligating  himself  to  execute  a  general  warranty  deed  upon  the 
payment  of  the  purchase  money,  and  the  purchaser  took  possession  of  the 
property  and  thereafter  continuously  held  and  residetl  upon  the  same  ad- 
versely to  her  vendor  and  all  others,  her  title  was  good  as  against  that  of  a 
creditor  who  purchased  the  same  property  at  an  execution  sale  made  to  sat- 
isfy the  subsequent  indebtedness  of  her  vendor,  his  purchase  being  champer- 
tous  under  section  210  of  the  KentuclLy  Statutes,  and  void. 

H.  L.  Wheeler  for  appellant. 

E.  E.  Hogg  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  2l8t  day  of  April,  lb9»,  the  appellant,  G.  D.  Hieronynious,  assignee 
of  the  Farmers  Bank  of  Beattyville,  Ky.,  recovered  a  judgment  against 
David  Pryse  for  the  sum  of  15,000,  with  interest  from  April  6,  1891,  until 
paid. 

On  the  18th  day  of  September,  1894,  execution  was  issued  on  this  judg- 
ment, which,  coming  t«  the  hands  of  the  sheriff  of  Lee  county,  was  levied 
by  that  officer  on  the  land  involved  in  this  litigation  as  the  property  of  the 
execution  defendant. 

On  the  22d  day  of  October,  1804,  the  sheriff  sold  the  land,  which  was  pur- 
chased by  the  execution  creditor,  for  the  sum  of  13,001.  This  property  was 
afterwards  conveyed  by  the  sheriff  to  the  purchaser. 

On  the  29th  day  of  April,  1898,  a  writ  of  possession  was  issued  in  favor  of 
the  purchaser,  requiring  the  sheriff  to  place  hiiu  in  possession.  This  writ 
the  sheriff  was  proceeding  to  enforce,  whereupon  the  appellee,  S.  E.  Pryse, 
claiming  to  be  the  owner  and  in  possession  of  the  land,  tiled  a  petition  in 
the  Lee  Circuit  Court,  seeking  to  enjoin  the  sheriff  from  executing  the  writ. 
To  this  action^.  D.  Hieronymous,  assignee,  by  petition,  was  made  defend- 
ant, and  thereupon  the  issue  as  to  whether  or  not  the  property  belonged  to 
S.  E.  Pryse,  or  to  her  brother  in- law,  David  Pryse,  the  execution  defendant 
at  the  time  the  levy  and  sale  were  had,  was  made  up.  The  facts,  as  claimed 
by  appellee,  are  as  follows : 

In  1888,  long  prior  to  the  creation  of  the  debt  to  the  bank,  David  Pryse 
then  being  the  owner  in  possession  of  the  property  in  question,  which  con- 
sisted of  certain  town  lots  in  the  city  of  lieattyville,  Ky.,  sold  it  to  appellee, 
by  verbal  contract,  for  the  sum  of  $2,200,  thereafter  to  be  paid,  and  at  once 
placed  her  in  possession.  After  being  thus  placed  in  possession  appellee  at 
once  erected  valuable  improvements  upon  the  property,  at  a  cost  exceeding 
the  price  to  be  paid  for  the  lots,  and  thereafter  openly  lived  in  and  occupied 
the  same  with  her  family,  to  the  exclusion  of  David  Pryse  and  all  the 
world;  that  before  the  30th  day  of  June,  1890,  she  had  paid  to  David  Pryse 
the  sum  of  f 2, 023. 41  of  the  purchase  money;  upon  this  day  she  executed  and 
<^elivered  to  him  her  note  for  $177.59.  being  the  unpaid  balance  due  him;  ati 
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which  time  he  executed  and  delivered  to  her  a  bond  for  the  title,  fully  de- 
scribing the  land  by  metes  and  bounds,  reciting  the  payment  made,  and  the 
delivery  of  the  note  for  the  balance,  and  covenanting,  when  the  note  was 
paid,  to  convey  the  property  to  appellee  by  deed  of  general  warranty;  that 
all  this  was  prior  to  the  creation  of  apx)ellant'8  debt,  and  at  a  time  when 
David  Pryse  was  abundantly  solvent,  and  awing  appellant  nothing;  that  the 
price  paid  for  the  land  was  fairly  equal  to  its  value,  and  the  purchase  was 
made  in  absolute  good  faith,  and  upon  the  consideration  mentioned. 

These  facts  were  placed  in  issue  by  the  pleadings  of  appellant,  but  they 
seem  to  us  to  be  fully  established  by  the  evidence.  It  is  indubitably  shown 
that  appellee  has  been  in  the  actual,  open  occupancy  of  the  land  upon  which 
she  erected  valuable  improvements,  using  it  as  a  home  for  herself  and  fam- 
ily, since  188H.  The  property  is  in  the  city  of  Beattyville,  and  if  these  facts 
had  not  been  true  they  could  have  been  readily  disproved. 

We  have  not  been  able,  after  a  careful  reading  of  the  record,  to  discover 
any  evidence  of  fraud  in  the  transaction  between  the  appellee  and  David 
Pryse;  on  the  contrary,  we  are  forced  to  the  conclusion  that  the  sale  to  ap- 
pellee was  made  in  good  faith,  for  a  sufficient  consideration,  at  a  time  an- 
terior to  the  creation  of  appellant's  debt,  and  when  the  vendor  was  fully  sol- 
vent. There  is  no  evidence  of  any  act  on  the  part  of  appellee  which  would 
estop  her  from  claiming  the  propi^rty  as  against  appellant,  even  if  estoppel 
had  been  pleaded. 

Appellant  was  not  an  innocent  purchaser.  The  record  shows,  as  said 
before,  that  appellee  was  in  the  actual,  open  occupancy  of  the  laud,  using  it 
as  a  home,  and  claiming  it  as  against  all  the  world,  from  a  time  long  an- 
terior to  the  creation  of  appellee's  del)t.  He  was,  therefore,  under  the  pro- 
vision of  section  210  of  the  Kentucky  Statutes,  a  purchaser  at  a  champertous 
sale,  which  was  null  and  void.  These  conclusions  seem  to  have  been 
reached  also  by  the  chancellor,  who,  upon  final  submission  of  the  case,  per- 
petuated the  injunction  prayed  for  by  appellee. 

Wherefore,  the  judgment  is  affirmed. 


LOUISVILLE  WATER  CO.  v.  WPHS. 

(Filed  October  29,  1«02— Not  to  be  reported.) 

Evidence— Proof  of  collateral  facts— In  an  action  to  recover  damages  re- 
sulting from  the  flooding  of  a  cellar  by  water  from  a  leaking  water  meter, 
as  alleged,  proof  that  other  cellars  in  the  neighborhood  had  been  flooded 
with  water  was  not  admissible  in  the  absence  of  anything  to  show  that  those 
cellars  were  similar  to  the  one  in  question,  or  that  they  were  similarly  sit- 
uated with  reference  to  the  meter  complained  of. 

Burnett  &  Burnett  and  Wallace  Colter  for  appellant. 

Forcht  &  Field  and  Gordon  &  Gordon  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division.  No.  2. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee  sued  the  appellant  in  the  Jefferson  Circuit  Court  (Common 
Pleas  Branch,  2d  division )  for  damages  sustained  to  his  house,  and  other 
property,  by  the  flooding  of  his  cellar  with  water  from  the  appellant's  water 
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meter  near  the  houde,  which  leaked  by  reason  of  appellant's  alleged  neg!i- 
^nt  failure  to  mend  it,  and  keep  it  in  repair. 

The  answer  denied  that  appellee's  cellar  was  flooded  with  water  from  ap* 
pellant's  meter;  that  the  meter  was  out  of  repair;  that  it  leaked,  or  that 
appellant  negligently  or  otherwise  failed  to  keep  it  in  repair,  and  also  denied 
that  api)ellee  was  damaged  in  any  amount  by  water  from  the  meter,  and 
concluded  by  averring  that  appellee's  damage,  if  any,  was  caused  by  his 
own  contributory  negligence.  The  affirmative  matter  ^of  the  answer  was 
-controverted  by  reply.  The  trial  resulted  in  a  verdict  and  judgment  in  ap- 
pellee's favor  for  $360.  and  the  lower  court  having  refused  appellant  a  new 
trial,  the  case  has  come  to  this  court  by  appeal.  The  only  ground  of  com- 
plaint urged  by  counsel  for  appellant  is  that  the  lower  court  erred  to  its 
prejudice  in  excluding  certain  evidence  which  it  sought  to  introduce  on  the 
trial,  that  is  to  say,  appellant  attempted  to  prove  by  several  witnesses  that 
other  cellars  in  the  neighborhood  were  flooded  by  water  as  well  as  that  of 
appellee,  and  that  such  flooding  occurred  at  diflferent  seasons  of  the  year  and 
from  causes  other  than  the  leaking  of  the  meter,  but  this,  upon  objection  of 
•appellee,  the  lower  court  refused  to  allow. 

Counsel  for  appellant  argue  that  this  evidence  was  admissi{)le  upon  the 
principle  that  all  evid»*nce  that  will  aid  in  ascertaining  a  material  fact,  or 
from  which  a  material  fact  may  be  inferred,  or  which  may  be  inferred  as  a 
consequence  of  a  fact  proven,  the  existence  of  another  fact  is  admissible, 
and  in  support  of  this  projjosition  a  number  of  authorities  are  cited.  An 
examination  of  the  cases  cited  will,  however,  show  that  they  do  not  apply 
to  the  facts  of  the  case  at  bar,  for  it  is  a  maxim  not  to  be  disregartlpd,  said 
Marshall,  C.  J.,  in  Cohens  v.  Virginia,  6  Wheaton.  SIK),  "that  general  ex- 
pressions in  every  opinion  are  to  be  taken  in  connection  with  the  case  in 
which  these  expressions  are  used,"  and  while  the  general  proposition  relied 
on  by  counsel  for  appellant  is  laid  down  in  the  cases  cited  in  support  thereof, 
the  facts  of  those  cases  justified  it.  But  none  of  these  cases  is  similar  to 
this  one.  The  question  here  was  as  to  whether  or  not  appellee's  cellar  was 
damaged,  and  his  property  therein  injured,  by  the  leaking  of  the  appellant's 
meter.  It  was  neither  alleged  nor  proven  that  other  cellars  in  the  neighbor- 
hood were  in  any  way  similar  in  character  or  situated  with  respect  to  the 
meter  as  was  that  of  appellee,  or  that  they  were  flooded  from  the  leaking 
meter.  Upon  the  contrary,  the  proof  seemed  conclusive  that  appellee's 
cellar  was  flooded  from  the  leaking  meter  alone. 

As  announced  in  Greenleaf,  volume  1,  section  f>0:  "The  evidence  must 
correspond  with  the  allegations,  and  l)e  confined  to  the  point  in  issue,"  and 
in  further  commenting  on  this  rule  the  same  author,  in  section  52,  says: 
"This  rule  excludes  all  evidence  of  collateral  facts,  or  those  which  are  in- 
capable of  affording  any  reasonable  presumptions  or  inferences  as  to  the 
principal  fact  or  matter  in  dispute;  and  the  reason  is  that  such  evidence 
tends  to  draw  the  minds  of  the  jurors  away  from  the  point  in  issue,  and  to 
excite  prejudice  and  mislead  them;  and,  moreover,  the  adverse  party  having 
had  no  notice  of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it. " 

Hawkes  V.  Charlemont,  110  Mass.,  110,  and  Lincoln  v.  Faunton,  Mfg.  Co., 
9  Allen  (Mass.),  181,  are  cited  in  a  note  following  the  above  quotation,  and 
in  the  latter  case  plaintiff  seems  to  have  sued  for  damagees  to  his  land,  pro- 
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duoed  by  noxious  substances  carried  bj  water  thereto  from  the  defendant's 
factory,  It  was  held  that  the  trial  court  properly  rejected  testimony  offered 
to  show  the  bad  condition  of  similarly  situated  meadows  in  the  same  Ticinity 
and  upon  the  same  stream. 

In  Hays  v.  Town  of  Burlington,  38  Vt.,  350,  which  was  an  action  to  re" 
cover  damages  for  injuries  caused  to  the  plaintiff's  land  and  buildings  by 
the  stoppage  by  defendant  of  a  natural  stream  of  water,  whereby  the  water 
was  backed  upon  plaintiff's  land  and  filled  his  cellar,  causing  the  walls  of 
the  building  to  crack  and  settle,  the  defendant  offered  to  pro  re  by  a  witness, 
Bens,  that  the  walls  of  a  nearby  house  owned  by  him,  but  which  was  not 
touched  by  the  water,  had  been  cracked  by  the  action  of  frost.  This  testi- 
mony was  rejected  by  the  lower  court,  and  its  ruling  in  so  doing  was  sus- 
tained by  the  Supreme  Court,  which  said:  ''The  rejection  of  the  evidence 
as  to  the  Bens  house  walls  having  been  cracked  by  the  action  of  the  frost 
was  correct.  If  the  evidence  of  the  action  of  the  frost  on  the  walls  of  other 
buildings  was  admissible  at  all,  it  does  not  appear  that  the  location  and  sur- 
rounding conditions  of  these  two  buildings  were  so  similar  that  one  would 
be  any  fair  test  for  the  other.''  To  the  same  effect  are  the  following  cases: 
Doru  V.  Allies,  12  Minn.,  461;  M.  K.  &  T.  Ry.  Co.  v.  McGregor,  68  S.  W.. 
711;  L.  &  N.  R.  K.  Co.  v.  Reutlinger.  9  Ky.  Law  Rep.,  814;  J.  M.  &  I. 
R.  R.  Co.  V.  Esterle,  13  Bush,  678. 

In  the  latter  case  this  court  said :  "The  court  erred  in  permitting  appellee 
to  prove  that  other  houses,  several  squares  distant,  l^fid  been  injured  by 
smoke  and  cinders,  and  by  being  shaken  by  the  passing  trains.  The  evi- 
dence should  be  confined  ^as  nearly  as  practicable  to  property  alleged  to  be 
Injured." 

So  after  all  the  competency  of  the  evidence  excluded  depended  upon  the 
circumstances  of  the  cxise,  and  the  question  of  its  admissibility  was  addressed 
to  the  sound  discretion  of  the  trial  judge,  and  even  if  we  were  in  doubt  as  to 
the  correctness  of  his  ruling  in  excluding  it,  in  view  of  the  convincing  char- 
acter of  the  evidence  of  the  appellee,  that  his  injuries  complained  of  were 
caused  alone  by  the  leaking  of  the  water  from  the  defective  meter,  we  are 
unable  to  see  that  its  exclusion  was  prejudicial  to  the  appellant. 

Judgment  affirmed. 


^       O'MALLKY  v.  WAGNER,  &c. 

(Filod  Octolx^r  2^,  1W)3— Not  to  be  reported.) 

Estoppel— A  person  who  pays  an  installment  of  interest  on  a  bond  for  th^* 
payment  of  which  he  is  not  legally  bound  is  not  thereby  estopped  to  deny 
his  liability. 

Walter  P.  Lincoln  for  appellant. 

Furcht  &  Field  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  1. 

Opinion  of  the  court  by  Judge  Nunn, 

This  appeal  is  from  a  judgnu-nt  of  the  Jefferson  Circuit  Court  in  favor  of 
appellees,  wherein  they  were  sued  by  appellant,  in  which  action  they  sought 
to  enforce  a  mortgage  lien  for  the  collection  of  bonds  executed  by  appellees 
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to  the  German-American  Title  Co.  The  lower  court  determined  that  appel- 
lees were  not  responsible  on  these  bonds  only  to  the  extent  of  1800,  the 
amount  of  money  actually  borrowed  and  received  of  the  title  company. 
We  deem  it  unnecessary  to  give  in  detail  the  facts  with  reference  to  this 
transaction,  or  discuss  the  law  applicable  to  the  questions  involved,  except 
upon  two  points  hereinafter  referred  to.  The  facts  are  similar,  and  the  legal 
questions  involved  are  the  same,  as  in  the  cases  of  Louisville  Insurance  Co. 
T.  Hoffman,  £0  Ky.  Law  Rep.,  2016;  Schnable  v.  German -American  Title 
Co.,  21  Ky.  Law  Rep.,  1063;  Waggoner  v.  German -American  Title  Co.,  22 
Ky.  Law  Rep.,  215.  and  Richie  v.  Cralle,  22  Ky.  Law  Rep.,  160. 

The  appellant  contends  that  this  case  differs  from  the  cases  referred  to 
upon  two  propositions :  First,  he  contends  that  appellants  should  have  had  a 
judgment  rendered  in  their  favor  for  the  reason  that  they  proved  by  one 
Leiber  that  some  one  of  the  officers  of  the  German -American  Title  Co.  told 
appellee,  John  Wagner,  tb&t  they  could  not  let  him  have  all  the  money  on 
his  bonds  until  they  sold  them.  It  is  true  the  record  shows  that  Leiber 
made  this  statement,  but  appellee  positively  denied  it,  and  stated  that  he 
understood  at  all  times  tliat  the  company  was  lending  him  the  money,  and 
the  only  reason  given  by  the  ofliciuls  of  this  company  for  their  failure  to 
furnish  him  with  the  amount  of  the  bonds  was  that  tlielr  president,  Ollle 
Speckert,  was  absent,  and  sick,  and  that  the  checks  could  not  be  signed  in 
his  absence.  The  evidence  upon  this  point  was  conflicting,  and  we  are  not 
disposed  to  disturb  the  finding  of  the  lower  court  thereon.  Appellant  also 
contends  that  appellee  was  and  Is  estopped  from  making  a  defense  to  the 
collection  of  these  bonds  for  the  reason  that,  in  October  after  the  appellant 
purchased  the  bonds  in  April,  1896,  he  paid  to  appellant  $24,  the  first  install- 
ment of  interest  there<3n. 

The  appellant  had  already  parted  with  her  money  for  the  purchase  of  these 
bonds  long  before  this  payment  of  interest,  and  her  rights  and  Interest  were 
not  prejudiced  thereby.  We  do  not  understand  that  because  a  person  pays 
a  part  of  a  debt  for  which  he  is  not  legally  bound  that  he  thereby  becomes 
bound  to  pay  the  balance.     (Goins  v.  Taylor,  18  Ky.  Law  Rep..  46ri. ) 

For  these  reasons  the  judgment)  of  the  lower  court  Is  affirmed. 
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(Filed  October  29,  1903— Not  to  bo  reported.) 

Master  and  servant — Personal  Injury — Negligence— Where  the  foreman  of  a 
force  engaged  in  stringing  electric  wires  had  received  a  warning  that  a  cer- 
tain pole  was  dangerous  and  for  him  to  keep  his  men  off  it,  it  was  negli- 
gence for  the  foreman  to  direct  one  of  his  men  to  get  upon  that  pole  to 
perform  labor  without  giving  him  the  Information  which  he  had  received 
with  regard  to  its  dangerous  condition;  and  proof  to  that  effect  was  suffi- 
cient to  authorize  a  submission  of  the  case  to  the  jury  In  an  action  for  dam- 
ages  against  the  master  by  a  servant  who  had  been  injured  while  at  work  on 
the  dangerous  pole. 

Emory  H.  Lindenberger  and  W.  J.  O'Connor  for  appellant. 

0*Keal  ft  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  2. 
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Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  appeals  from  a  judgment  of  the  Jeflferson  Circuit  Court  on 
a  verdict  rendered  against  him  on  a  peremptory  instruction.  The  conten- 
tion of  appellant  is  that  he  was  an  employe  of  appellee,  working  under  the 
•orders  and  directions  of  a  superior  by  the  name  of  Holt;  that  they  were  re- 
pairing the  electric  wires  of  appellee  at  a  x)oint  near  Third  and  Jefferson 
streets  in  the  city  of  Louisville;  that  near  one  of  the  poles  of  appellee  stood 
a  similar  pole  lielonging  to  the  Louisville  Electric  Light  Co.,  and  being 
unable  to  make  the  connection  of  appellee's  wire  by  remaining  on  appellee's 
poles  with  the  implements  at  hand,  the  foreman,  Holt,  ordered  and  directed 
this  appellant  to  go  over  onto  the  pole  of  the  Louisville  Electric  Light  Co. 
and  to  walk  out  on  one  of  the  arms  of  this  pole,  where  he  could  reach  the 
wires  of  the  appellee,  so  as  to  stretch  the  slack  out  of  it;  that  he  was  able  to 
reach  the  wire,  but  could  not  got  the  implement  which  he  had  for  use,  called 
a  "come  along,"  to  take  hold  of  the  wire  with  the  insulation  on  it;  that  his 
superior,  Holt,  directed  him  to  take  his  knife  and  cut  off  the  insulation, 
which  he  did,  and  then  clasped  it  with  this  implement;  that  there  were  elec- 
tric wires  above  his  head  and  ^n  the  arm  near  his  feet  belonging  to  the  Louis- 
ville Co.,  and  in  his  effort  to  stretch  appellee's  wire  there  was  an  involun- 
tary movement  of  one  of  his  f«»et,  which  came  in  contact  with  one  of  the 
wires  of  the  Louisville  Co.,  which  was  a  live  wire,  and  his  foot  was  severely 
burned;  that  he  knew  the  position  he  occupied  was  a  dangerous  one,  but 
had  no  thought  of  coming  in  contact  with  a  live  wire  of  the  Louisville  Co. 
He  further  stated  the  instrument  which  he  had  for  such  use,  the  *'come 
along,"  was  not  a  proper  and  safe  implement  for  such  use;  that  a  rope  with 
a  knot  in  it  was  the  proper  and  safe  thing,  but  which  had  not  been  fur- 
nished. 

This  court  is  at  a  loss  to  determine  certainly  the  meaning  of  the  lower 
court  in  the  bill  of  exceptions  in  the  use  of  this  language:  **The  official 
transcript  of  the  evidence  sliowing  correctly  all  the  objections  and  excfp- 
tions  made  and  niken,  and  ruling  of  the  court  thert»on,  is  filed  herewith  as  a 
part  of  this  bill,  marked  "transcript  of  testimony."  Such  testimony  was 
taken  down  in  shortliand  nnd  subsequently  transcribed  by  the  stenographer, 
and  the  transcript  is  a  full,  accurate  and  correct  transcript  of  the  testimony 
in  the  case  except  that  it  omits  a  statement  which  the  plaintiff  says  was 
made  ])y  John  Geywitz,  a  witness  in  his  behalf,  to  the  effect  that  he  warned 
the  deft'iHiant's  forenian,  Holt,  that  its  men  would  be  hurt  if  he  sent  them 
on  the  pnlf  of  tin*  lA)Uisville  Eleciric  Light  Co.  at  Third  and  Jefferson 
streets.  '1  lu»re  appears  in  the  record  the  affidavits  of  John  Geywitz,  Kmory 
H.  LindenhiTger,  one  of  the  counsel  for  appellant,  C.  R.  Dinwiddle,  and 
Koliert  N.  Krieger,  to  the  effect  that  Geywitz  gave  such  testimony  on  the 
trial  of  the  action. 

While  it  is  not  clear,  we  are  of  the  opinion  fmm  the  language  of  the  court 
in  the  bill  of  exceptions  that  it  intended  to  adopt  this  statement  as  a  part  of 
the  testimony  of  Geywitz.  There  was  no  testimony  offered  by  appellee,  for 
at  the  end  of  appellant's  testimony  there  wae  a  peremptory  instruction  given 
to  find  for  appellee.  We  are  of  the  opinion  that  the  lower  court  erred  in  the 
giving  of  this  peremptory  instruction.  There  was  evidence  tending  to  sup- 
port appellant's  claim. 
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In  the  case  of  I.  C.  R.  R.  Co.  v.  Langan,  26  Ky.  Law  Rep.,  600,  the  court 
said:  "There  are  certain  risks  which  a  laborer  assumes  as  an  incident  of  his 
employment.  Among  these  is  that  of  the  ordinary  negligence  of  his  fellow 
servants.  Although  each  servant  in  the  common  employment  is  a  repre- 
sentative of  the  master  to  the  extent  that  he  is  acting  within  the  scope  of  his 
duties,  yet  for  many  klndn  of  ordinary  neglect  towards  his  fellow  servants 
the  master  may  not  be  liable  for  resulting  injuries.  However,  there  are  cer- 
tain duties  which  the  master  owes  to  his  servants  that  are  primary  and  per- 
sonal in  their  nature,  and  which  he  may  not  delegate  to  another  so  as  to 
escape  liability  for  their  nonperfonnancH.  Among  these  he  owes  to  his  ser- 
vants to  furnish  them  a  reasonably  safe  place  to  do  their  work,  and  must 
furnish  th^m  reasonably  sjife  tools  and  appliances  with  which  to  do  it.  *  *  * 
8o  where  the  master  assigns  or  impo.ses  upon  one  of  his  servants  the  duty  of 
representing  him  in  providing  these  means,  the  s(»rvant's  acts  are  deemed  to 
lye  those  of  the.  master,  and  for  a  simple  neglect  by  such  servant  the  master 
Js  responsible  ns  though  he  acted  in  person." 

The  appellee  contends  that  appellant's  own  testimony  shows  that  he  was 
aware  of  the  danger  incident  to  hi.s  work,  and  of  the  defective  and  insuffi- 
cient appliances  furnished  him  with  which  to  do  the  work,  and  for  thesa 
reasons  the  court  was  right  in  giving  the  peremptory  instruction.  Upon 
his  subject  the  court,  in  the  same  case,  said:  "We  understand  the  rule  on 
his  subject  to  be  that  if  the  danger  or  risk  is  such  that  a  prudent  man  w^ould 
have  refused  to  do  the  work  under  the  circumstances  because  of  the  danger, 
then  the  servant  will  act  at  his  peril  in  undertaking  it.  But  where  the 
proljability  of  injury  is  such  that  the  minds,  and  judgments  of  prudent  men 
might  well  differ  upon  the  certainty  of  its  happening,  or  with  ngard  to 
whether  the  force  or  appliances  are  reasonably  safe  or  adequate  to  ibe  per- 
formance of  the  task,  and  where  the  master  insists,  after  objection,  I  hut  the 
servant  proceed  with  the  work,  or  assures  him  that  the  ^orce  is  adcipiate  or 
the  machinery  safe,  then  the  servant  has  the  right  to  rely  upon  the  master's 
presumed  superior  knowledge.  The  risk  is  thereby  assumed  entirely  by  the 
master,  and  he  impliedly  assures  the  servant,  who  relies  upon  his  statement, 
or  who  ol)eyB  his  positive  direction,  that  if  he,  the  master,  is  in  error  as  to 
the  safety,  he  would  indemnify  the  obedient  servant  against  the  conse- 
quences." 

If  the  foreman  of  the  Louisville  Electric  Light  Co.  had  given  Holt,  the 
foreman  of  appellee,  information  that  this  ix)le  at  the  corner  of  Third  and 
Jefferson  was  dangerous  and  for  him  to  keep  his  men  off  of  it;  that  they 
might  get  hurt,  then  it  was  certainly  negligence  for  appellee's  foreman  to 
direct  appellant  to  get  upon  this  pole  to  perform  labor,  and  e.specially  with_ 
out  giving  him  the  information  he  had  received  with  referenct*  thereto. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


PERUY  COUNTY  v.  p:nglp:. 

(Filed  October  2<),  1903.) 

Public  roads  of  county— Contract  for  grading  of— Where  no  supervisor  of 
roads  has  been  appointed  by  the  fiscal  court  of  a  county  the  county  judge 
has  no  authority  to  appoint  a  commissioner  to  let  out  by  contract  the  grad-- 
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ing  and  cutting  down  of  hills  upon  publio  roads  without  the  fiscal  court  first 
ordering  the  work  to  be  done  by  the  county  judge  or  a  commissioner  ap- 
pointed by  him;  and  a  contractor  who  performs  the  work  under  contract 
with  a  commissioner  appointed  by  the  county  judge  without  such  authority 
from  the  fiscal  court  is  not  entitled  to  recover  the  price  thereof  from  the 
county.     (Section  4389,  Kentucky  Statutes. ) 

F.  J.  Eversole  and  Cleon  K.  Calvert  for  appellant. 

W.  C.  Eversole  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

I  Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  claims  that  Perry  county  is  indebted  to  him  in  the  sum  of  |400 
on  a  contract  for  certain  work  done  by  him  on  a  public  highway  within  the 
county.  It  is  shown  that  the  fiscal  court  of  the  county  had  not  appointed  a 
8upervisc)i  of  roads.    The  county  judge,  sitting  alone  as  the  county  court, 

ppointed  'Squire  Smith  a  commissioner  to  let  to  the  lowest  and  best  bidder 
the  job  of  blasting  out  a  portion  of  a  cliff,  so  as  to  cut  down  a  hill  to  a 
proper  grade  for  changing  a  county  road  to  that  point.    The  commissioner 

eported  to  the  county  court  that  he  had  let  the  work  at  a  public  bidding, 
and  that  appellee  was  the  lowest  and  best  bidder  at  the  price  of  |400,  and 
that  the  work  had  been  let  out  to  him,  and  the  contractor's  bond  was  filed 
with  the  report.  The  commissioner  did  not  file  the  report  until  some 
months  after  he  had  let  the  work.  The  county  attorney  immediately  filed 
exceptions  to  the  report.  He  objected  to  it  on  the  ground  that  the  county 
oourt  had  jiot  jurisdiction  to  appoint  the  commissioner  or  to  make  the  con- 
tract on  behalf  of  the  county.  The  exceptions  were  sustained  by  the  county 
court,  and  the  report  and  action  of  the  commissioner  were  not  confirmed. 
Appellee  went  ahead  with  the  work,  and  completed  it.  He  filed  his  claim 
under  the  contract  J)efore  the  fiscal  court  and  moved  its  allowance.  It  was 
rejected,  and  he  appealed  to  the  circuit  court,  where  the  claim  was  allowed 
and  the  county  prosecutes  this  appeal. 

By  sectron  4306,  Kentucky  Statutes,  the  fiscal  courts  of  the  countiies  are 
given  general  charge  and  supervision  of  the  public  roads  and  bridges.  The 
county  court  has  no  authority  to  let  contracts  concerning  the  repairs  of  pub- 
lic roads.  Its  jurisdiction  is  confined  to  laying  the  county  off  into  road  pre- 
cincts, and  alloting  hands  to  work  the  roads,  and  appointing  overseers. 
(Sections  4309-4310,  Kentucky  Statutes. )  It  may  order  new  roads  to  be  opened 
or  tlie  routes  of  old  ones  changed.  (Section  4289,  Kentucky  Statutes.)  But 
no  authority  is  conferred  upon  it  to  incur  any  liability  on  behalf  of  the 
county  except  the  fixing  of  the  amount  of  compensation  to  the  land  owners 
whoso  land  is  taken  for  the  new  road.  In  case  of  an  emergency  only  can  the 
county  judge  contract  for  the  repair  of  a  bridge  owned  and  kept  up  by  the 
county.     (Section  4345,  Kentucky  Statutes.) 

Section  4339,  Kt  ntucky  Stiitutt^s,  governs  the  cutting  down  of  hills  upon 
public  roads  by  contract.  It  provides  that  the  road  supervisor,  upon  the 
order  of  the  county  judge,  may  let  the  w<irk  to  the  lowest  and  best  bidder. 
The  KOftion  concludes:  "If  there  be  no  supervisor,  the  fiscal  court  m^y 
order  such  work  done  in  the  manner  provided  in  this  section  by  the  county 
judge  or  a  coninussioner  appointed  by  it." 
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It  is  not  claimed  that  the  fiscal  court  of  Perry  county  ordered  this  work 
done  at  all.  The  county  judge  had  no  authority  to  contract  for  the  work  on 
behalf  of  the  county* except  under  the  order  of  the  fiscal  court.  The  action 
of  the  county  court  in  appointing  the  commissioner,  as  well  as  the  act  of  the 
commissioner  in  letting  the  work  to  appellee,  was  void,  being  in  excess  of 
the  jurisdiction  of  the  county  court.  Appellee  is  required  to  take  notice  of 
the  law.  He  is  bound  at  his  peril  to  know  the  extent  of  the  authority  of  an 
agent  of  the  county  in  contracting  with  him.  All  persons  must  take  notice 
that  a  county  can  contract  only  in  the  manner,  and  by  the  persons,  and  for 
the  puriwses,  expressly  provided  by  statute. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded,  with 
directions  to  ent*r  a  judgment  for  the  county  upon  the  claim  and  contract 
sued  on. 


BURKHART  v.  LOUGHRIDGE,  &c. 
(Filed  October  29,  1903.) 

1.  Ejectment— When  title  papers  need  not  be  filed  with  pleading— A  party, 
who  claims  under  a  title  bond  cohering  the  land  in  controversy  in  an  action 
In  ejectment,  is  not  compelled  to  file  ft  with  his  answer  before  the  trial,  and 
it  was  error  to  strike  his  answer  from  the  files  for  failure  to  do  so. 

8.  Title  Ixmd— The  recording  of  a  title  bond  imparts  to  it  no  more  legal 
force,  except  as  serving  as  a  notice  to  creditors  and  purchasers,  than  if  it 
were  not  re(Sorded;  and  the  recording  of  it  does  not  relieve  the  claimant 
under  it  from  the  necessity  of  affirmatively  showing  its  execution  when 
attacked. 

B.  Right  to  trial  of  issue  joined— The  defendant  having  alleged  in  his  an- 
swer that  the  plaintiffs  knew  of  the  existence  of  his  claim  when  they  bought 
the  land,  he  was  entitled  to  a  trial  of  ^he  issue,  as  such  purchasers  could  not 
be  protected  against  the  bond  on  the  ground  of  their  innocence  if  the  alle- 
gation was  true. 

H.  G.  Clay  for  appellant. 

H.  E.  Ross  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  this  ejectment  suit,  brought  by  appellees  against  appellant,  the  latter 
set  up  claim  of  an  equitable  title  to  100  acres  of  land  by  reason  of  a  title 
bond  alleged  to  have  Ijeen  executed  by  appellees'  grantor,  Wm.  Turner,  Sr. , 
in  1874.  Appellant  claimed  in  his  answer  that  the  title  bond  had  been  exe- 
cuted by  Turner,  July  5,  1874,  to  one  Ingle,  and  assigned  by  the  latter  to  ap- 
pellant in  1900;  that  owing  to  the  loss  of  the  title  bond  it  could  not  be  filed. 
Appellees  claim  by  derivation  from  Turner's  heirs.  Appellant  also  averred 
that  appellees  had  notice  and  knowledge  of  Ingle's  claim  when  they  bought 
from  Turner's  heirs.  Appellant  was  ruled  by  the  court  to  file  his  title  bond 
with  his  answer.  He  responded  that  he  could  not  because  it  was  lost  or 
misplaced,  and  after  diligent  search  he  was  unable  to  find  it,  and  did  not 
know  where  it  was.  Appellees  controverted  the  response,  and  pleaded  that 
the  alleged  bond  was  a  forgery,  and  was  a  part  of  a  fraudulent  scheme  of 
appellant's  and  Ingle's  to  steal  the  timber  from  the  land.     The  circuit  court 
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heard  proof  nt  the  bar  concerning  the  alleged  loss  of  the  bond.  Appellant 
testified  that  he  had  lost  it  since  he  had  it  recorded  in  the  county  clerk's 
office.  His  statements  do  not  entirely  satisfy  the  mind,  and  in  some  feAtareft 
tend  to  discredit  his  good  faith  in  the  matter.  The  circuit  court  made  the 
rule  absolute,  and  appellant  failing  to  file  the  bond,  his  answer  was  stricken 
from  the  files,  and  judgment  ent<?red  against  him  on  the  merits  of  the  case. 
We  are  of  opinion  that  the  court  erred  in  these  rulings. 

In  the  first  place,  appellant  was  not  compelled  to  file  the  alleged  bond 
b  'fore  the  trial  of  the  action,  or  at  least  before  pouie  evidence  was  introduanl 
by  him  bearing  on  its  genuineness.  This  bond,  or  paper,  was  only  evidence 
of  appellant's  title,  as  a  deed  or  other  writing  tending  to  show  title  might 
have  been.  A  party  is  not  required  to  file  his  title  papers  before  the  tiraeo/ 
trial,  but  may  do  so.  (Section  128,  Civil  Code.)  The  only  papers  which  a 
party  is  required  to  file  with  his  pleadings  are  those  mentioned  in  section 
180  of  the  Code,  to  wit:  "If  an  action,  counterclaim,  si't-oflf  or  cross  petition 
be  founded  on  a  note,  bond,  bill  or  other  writing,  as  evidence  of  indebted- 
ness, it  must  be  filed  as  a  part  of  the  pleading, -if  in  the  power  of  the  party 
to  produce  it;  and  if  not  filed,  the  reason  for  thn  failure  must  l)e  ciMeA  in 
the  pleading;  if  upon  an  account,  a  copy  thereof  must  he  filed  with  the 
pleading. ' ' 

Under  the  old  Code,  section  155,  required  that  "if  either  party  shall  rely 
upon  any  deed  or  other  writing,  he  shall  file  with  his  pleading  the  original 
deed  or  writing  if  within  his  power,  etc." 

It  was  also  provided  that  when  filetl  they  should  "remain  on  file  for  in- 
spection of  either  party  until  allowed  to  be  withdrawn  by  the  court.'  Th*? 
present  Code  contains  no  such  provision.  It  is  true  the  genuineness  of  the 
bond  relied  on  by  appellant  is  attacked.  Unlike  a  deed  duly  acknowWgi'd 
and  certified,  or  an  oflicial  copy  of  such  deed,  the  instrument  does  not  prove 
itself,  but  its  execution  by  the  putative  makers  must  be  shown  affirmatively 
by  the  jiarty  relying  on  it  or  claiming  under  it.  Its  being  rt^corded,  as 
allowed  by  section  500  of  the  statutes,  does  not  change  this  rule.  This  sec- 
tion of  the  statute  was  not  enacted  to  enable  the  transfer  of  title  to  real 
estate  by  title  bonds  as  is  done  by  deeds,  nor  was  it  designed  to  change  the 
rules  of  evidence  as  to  the  genuineness  of  such  papers.  It  was  only  to  give 
notice  to  future  creditors  and  purchasers  of  the  equity  created  by  the  bond. 
The  bond  rvjuuiined  only  a  bond,  to  l)e  enforced,  rescinded,  or  defeaunl  by 
the  parties  to  it,  or  by  any  other  person  afifectc*d  l)y  it  as  if  it  had  never  been 
recorded.  Its  being  recorded  imparts  to  the  bond  no  more  legal  force,  ex- 
cept as  serving  as  a  notice  to  creditors  and  purchasers,  than  if  it  were  not 
recorded.  If  the  party  claiming  under  a  title  l»ond  failn^to  avail  himself  of 
the  provisi(m  of  the  Code  (section  128).  allowing  him  to  file  it  in  ndvanceas 
evidence  on  his  behalf,  the  trial  court  has  ic  in  his  power  to  allow  the  other 
party  ri'a.sonaliU'  opportunity  after  it  is  filed  to  contest  its  genuineness,  and 
to  piwent  surprises. 

In  the  next  place,  appellant  was  entitled  to  a  trial  of  the  issue  tendered,  to 

the  effect  that  appellees   knew  of   the   existence   of   this  claim  and  title  in 

Ingles  when  they  bought.     If  they  did  know  of  it,  then  they  could  not  Iw 

innocent  purchas.Ts,  and  protected  against  it  as  such. 

The  judgment  is  reversed,  with  directions  to  set  aside  the  judgment,  a? 
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weU  as  the  order  striking  appellant's  answer  from  the  flies,  and  for  further 
proceedings  not  inconsistent  herewith. 


JETT  V.  FARMERS  BANK  OF  KENTUCKY. 
(Filed  October  29,  1908— Not  to  be  reported. ) 

1.  Default  judgment— Power  of  court  to  set  aside— Atrial  court  has  power;, 
in  the  exercise  of  a  judicial  discretion,  to  set  aside  a  default  judgment  at  • 
the  term  at  which  it  was  entered,  and  to  allow  a  defense;  and  it  would  be 
an  abuse  of  discretion  to  refuse  to  do  so  where  the  reasons  shown  for  not 
filing  an  answer  in  time  presented  a  good  excuse,  provided  the  answer  ten- 
dered presented  a  defense  to  the  action. 

2.  Action  on  note— Sufficiency  of  answer— In  an  action  to  enforce  the  pur- 
chase money  lien  on  real  estate  which  had  been  conveyed  to  the  purchaser 
by  general  warranty  deed  the  allegation  of  the  answer,  that  a  third  party 
was  in  the  actual  possession  of  a  part  of  the  land,  claiming  it  under  superior 
title,  was  insufficient  in  that  it  fniled  to  allege  that  the  party  was  in  the 
actual,  adverse  possession  at  the  time  of  the  execution  of  the  deed,  or  that  he 
had  been  adjudged  to  have  the  paramount  title. 

Leland  Hathaway  and  D.  W.  Lindsey  for  appellant. 

J.  J.  C.  Bach,  John  E.  Patrick,  Kelly  Kash  and  John  W.  Rodman  for  ap- 
pellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Renr. 

Appellee  conveyed  to  appellant  a  tract  of  land  in  Breathitt  county,  taking 
as  evidence  of  the  unpaid  part  of  the  consideration  three  of  appellant's  notes  • 
for  $650  each.  The  notes  were  secured  by  lien  upon  the  land.  Appellee  exe- 
cuted to  appellant  a  deed  for  the  land,  with  covenant  of  general  warranty  o 
titl^,  which  was  accepted  and  put  to  record.  This  suit  was  brought  in  the 
Breathitt  Circuit  Court  by  appellee  after  the  maturity  of  the  notes  to  en- 
force their  payment  by  a  sale  of  the  land.  Judgment  was  entered  by  default 
upon  the  calling  of  the  cause  upon  the  docket  on  June  4,  19U3).  On  June  10, 
1903.  this  order  appears :  ."Motion  by  defendant  to  set  aside  jiidgment  and 
file  answer. ' ' 

On  November  5,  1903,  the  following  order  appears:  "This  cause  having 
been  submitted  on  the  motion  of  the  defendant  to  set  aside  judgment  and 
file  answer,  and  the  same  having  been  heard,  and  the  court  being  advised 
overrules  the  said  motion  to  set  aside  the  judgment  and  file  answer.  The 
defendant  excepts  to  the  ruling  of  the  court  and  prays  an  appeal  to  the  Court, 
of  Appeals,  which  is  granted." 

At  the  March  term,  1903,  of  the  court  the  following  order  was  entered:  "It 
appearing  that  defendant  offered  to  flle  an  answer  at  the  June  term,  1902,  o 
this  court,  and  it  appearing  that  an  order  was  made  herein  at  the  November 
term,  1902,  refusing  to  allow  said  plending  to  be  filed  and  making  it  part  of 
the  record,  and  it  further  appearing  that  it  failed  to  recite  the  fact  that  said 
answer  was  made  part  of  the  record,  it  is  ordered  now  for  them  that  said  an- 
swer be  made  part  of  the  record,  marked  *A'  for  identity,  and  plaintiff  ex- 
cepts. ' ' 

vol.  25-52 
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The  answer  is  copied  In  the  transcript.  The  office  of  a  nunc  pro  tunc  order 
s  to  supply  on  the  record  something  which  has  actually  occurreti  in  the 
«ourt,  but  omitted  to  be  noted  of  record.  It  has  eflfeot  as  of  the  former  dat«. 
But  it  can  not  supply  omitted  action  by  the  court.  The  record  must  be 
corrected,  too,  upon  the  evidences  alone  furnished  hy  the  records  of  the  court. 
(Martin  v.  Martin,  6  Ky.  Law  Rep.,  451. ) 

This  answer  shows  that  it  was  not  sworn  to  till  September  30,  1602.  The 
orders  of  the  court  show^  that  the  defendant  only  moved  to  set  aside  the  judg- 
ment and  file  answer.  They  don't  show  that  an  answer  was  tendered. 
However,  on  the  buck  of  the  answer  there  appears  on  endorsement  by  the 
clerk,  *' tendered  and  offered  to  be  filed  June  II,  1«02."  Kven  accepting  the 
'  difference  in  the  dates,  June  10,  as  shown  in  the  order,  and  June  11,  as 
shown  by  the  clerk's  memorandum,  to  be  a  mistake  of  the  clerk,  yet  there 
Is  nothing  in  the  record  to  show  that  on  June  10,  1^02,  the  court  made  the 
rejected  answer  a  part  of  the  record,  or  that  he  attempted  to  do  so,  or  that  a 
uutttion  to  that  effect  was  entered.  Unless  the  rejected  answer  was  made 
part  of  the  record,  either  by  an  order  of  court  or  by  bill  of  exceptions,  it  will 
not  be  considered  on  appeal.     (Nolan  v.  Feltman,  12  Bush,  UP.) 

We,  therefore,  question  whether  the  answer  now  presented  ever  became  a 
jpart  of  the  record  by  the  order  of  the  court  at  the  March  term,  1903.     But ' 
)iwaiving  that  question  we  have  considered  the  answer. 

As  an  excuse  for  failing  to  file  the  answer  within  the  time  prescribed  by 
the  practice  act  of  UX)2  appellant,  in  this  answer,  says:  *'That  he  employed 
J.  B.  Marcum,  a  regular  practicing  attorney  at  this  bar,  to  prepare  and  file 
-an  answer  in  this  case,  to  defend  same  for  him,  and  he  relied  on  said  attor- 
>iiey  to  make  this  defense;  that  he  was  not  aware  until  two  days  after  the 
.judgment  was  entei*ed  herein  that  said  attorney  had  not  filed  bis  answer. 
He  has  since  learned  that  said  attorney  has  left  Jackson,  and  *wafl  afraid  to 
•attend  court,  in  fear  of  personal  violence.*' 

The  answer,  under  the  practice  act  which  became  a  law  March  29,  1900 
*(  Acts  of  1902,  page  27*3),  was  due  to  be  filed  in  this  case  on  June  1.  Section 
3  of  the  act  contains  this  provision :  "If  any  party  shall  fail  to  file  any  plea 
«t  the  rule  day  at  which  the  same  is  due,  he  may  file  the  same  at  a  subse. 
quent  rule  day,  and  as  soon  as  practicable,  and,  he  shall  file  therewith  his 
affidavit,  or  other  sworn  statement,  as  to  the  cause  of  his  delay,  and  if  the 
oourt  shall  consider  his  excuse  insufficient,  it  may,  at  the  next  regular  term, 
-strike  such  plea  from  the  flies." 

This  section  rggulates  only  the  practice  as  to  filing  pleadings  in  vacation. 

'The  court  has  always  had  the  power,  and  has  yet,  in  the  ezerolae  of  a  judl. 

oial  discretion,  to  set  aside  a  default  judgment  at  the  t«rm  at  which  it  was 

entered,  and  to  allow  a  defense.    The  facts  stated  showing  why  the  answer 

^-was  delayed  in  this  case  were  a  good  excuse,  and  If  they  had  been  sworn  to, 

.and  if  the  answer  tendered  really  presented  a  defense  to  the  action  it  ahoald 

iliave  been  allowed,  and  it  would  have  been  an  abuse  of  judicial  discretion  to 

'have  rejected  it.    The  only  matter  attempted  to  be  set  out  in  the  answer  as 

n  defense  is  the  allegation  that  one  Miller  was  in  the  actual  possession  of 

about  100  acres  of  the  land  sold  to  appellant  by  appellee,  claiming  U  under 

a  superior  title.    The  answer  does  not  allege  that  Miller  was  in  the  aotoal, 

adverse  possession  of  the  land  when  Bpp.:^llee  executed  the  deed  to  appellant, 
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&or  does  he  claim  that  Miller  had  been  adjudged  to  have  the  paramoanti 
title.  For  aught  the  pleadiog  shows,  Miller  entered  after  the  execution  of 
•appellee's  deed,  so  that  his  act  was  a  mere  trespass,  at  most,  against  appel- 
lant. Or  his  possession  might  have  been  amicable  to  appell je^s  title  at  the 
time  of  sale  to  appellant,  and,  therefore,  it  could  not  be  a  defense  to  the 
notes  because  Miller,  as  tenant,  had  asserted  an  illegal  claim  of  title  against 
his  landlord.  (Miller  v.  Farmers  Bank  of  Ky. ,  25  Ky,  Law  Rep.,  373. )  The 
•answer  did  not  present  a  defense,  and,  therefore,  its  rejection  by  the  court 
"Was  not  error. 
Judgment  affirmed. 


LOUISVILLE  RAILWAY  CO.  v.  O'MARA. 

(Filed  October  29,  1903-Not  to  be  reported. ) 

Excessive  damages  for  personal  injury— A  verdict  for  $1,100  compensatory 
damages  for  injury  to  the  index  finger  of  appellee's  left  hand,  which  re- 
sulted in  breaking  and  mashing  the  bone  and  the  consequential  loss  of  two 
months  from  his  business,  at  which  he  was  employed  at  $fV5  per  month,  but 
which  resulted  in  no  permanent  diminution  of  his  ability  to  earn  money, 
■was  so  excessive  as  to  evidence  passion  and  prejudice  on  the  part  of  the  jury 
and  should  be  set  aside. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 

William  A.  Earl  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  2. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  bone  of  the  index  finger  of  the  left  hand  of  appellee  was  broken  below 
the  second  joint,  and  the  finger  mashed  while  he  was  riding  upon  the  rear 
platform  of  one  of  appellant's  cars  in  consequeace  of  the  negligence  of  ap- 
pellant's servants.  He  was  employed  as  a  stenographer  and  typewriter  at  a 
4salary  of  165  per  month  before  the  accident.  As  a  consequence  of  his  injury 
fae  lost  two  months  from  his  business,  and  was  compelled  to  pay  a  surgeon 
^126  for  his  services  in  dressing  the  wounded  finger  every  day  for  about  forty 
days.  At  the  end  of  two  months  he  resumed  his  employment  at  the  salary 
which  he  had  received  previous  to  his  injury,  his  finger  in  the  meantime 
having  gotten  well.  He  sued  the  Louisville  Railway  Co.,  and  recovered  a 
Judgment  for  $1,100,  which  we  are  asked  to  reverse  on  the  ground  that  the 
Terdict  is  excessive. 

The  testimony  in  the  case  shows  that  there  was  no  permanent  diminution 
of  plaintiff's  ability  to  earn  money  in  consequence  of  his  injury,  and  the 
Judgment,  after  comi)ensating  him  for  loss  of  wages  and  doctor's  bill,  awards 
him  $846  for  pain  and  suffering  resulting  therefrom.  Subsection  4  of  section 
S40  of  the  Civil  Code  provides  that  a  new  trial  may  be  granted  on  the  appli- 
cation of  the  party  aggrieved  for  excessive  damages,  appearing  to  have  been 
^iven  under  the  influence  of  passion  or  prejudice.  In  L.  &  N.  B.  B.  Co.  ▼. 
Law,  14  Ky.  Law  Bep.,  861,  a  verdict  of  $2,000  for  an  injury  to  appellee's 
thumb,  which  rendered  its  amputation  at  the  first  joint  necessary,  was  held 
so  excessive  as  to  evidence  passion  or  prejudice,  and  was  set  aside.  In  that 
case  the  court  said:  '*The  amount  of  damages  assessed  is  so  utterly  unrea* 
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BOnablo  and  unjust,  being  at  least  four  times  more  than  it  ought  to  baT»> 
been,  that  the  verdict  clearly  appears  to  us  to  have  been  given  under  the  io_ 
fluence  of  passion  or  prejudice." 

In  N.  N,  &  M.  V.  Co.  v.  Walker,  14  Ky.  Law  Rep.,  175,  It  was  held  that  a 
verdict  for  $1,250  for  the  loss  of  one  joint  of  the  right  thumb  was  so  exees- 
Blve  that  it  should  be  set  aside,  the  plaintiff  not  being  entitled  to  punitive 
damages. 

While  appellee  testifies  that  he  suffered  a  great  deal  of  pain  as  a  result  of 
his  injury.  It  was  not  sufficient  to  confine  him  at  any  time,  or  to  perma. 
nently  impair  his  capacity  to  earn  money;  The  proof  in  this  case  does  not 
warrant  an  instruction  for  punitive  damages,  and  none  was  asked  or  given. 

W^e  are  of  the  opinion  that  a  verdict  for  $1,100  for  compensation  alone  is  0O> 
excessive  as  to  Indicate  passion  or  prejudice. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  a  new  trial: 
consistent  with  this  opinion. 


CLAY'S  GUARDIAN  v.  WALLACE. 

(Filed  October  2«,  1903. ) 

Husband's  right  of  homestead— Abandonment— -Under  the  provisions  of 
section  1708  of  the  Kentucky  Statutes  the  husband  is  entitled  to  a  joint 
occupancy  with  his  deceased  wife's  infant  children  of  her  homestead  until 
the  infants  arrive  at  twenty -one  years  of  age,  after  which  he  is  entitled  to 
its  uscand  occupancy  during  his  life;  but  it  does  not  vest  in  him  an  unooD- 
ditional  vendible  life  estate  therein,  and  an  unconditional  sale  and  convey- 
ance or  his  ceasing  to  occupy  it  amounts  to  an  abandonment,  at  which  it 
reverts  to  her  heirs  at  law.  It  was  error  for  the  court  to  order  a  sale  of  the 
homestead  at  the  instance  of  the  husband  and  to  direct  the  payment  of  $I,O0O- 
of  the  proceeds  thereof  to  the  husband  upon  the  execution  by  him  of  a  bond 
to  the  infant  child  of  his  wife  for  that  amount,  without  interest,  payable  at 
his  death. 

C.  F.  Spencer  fur  appellant. 

Riddell  6z  Rlddell  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  James  A.  Wallaoe,  brought  this  suit  against  the  appellant. 
J.  H.  Hardwlck,  as  guardian  of  Floyd  G.  Clny,  an  infant,  asking  a  sale  of 
a  house  and  lot  in  the  town  of  Irvine,  under  section  400  of  the  Ciril  Code 
He  alleges  in  his  petition  that  on  the  second  day  of  May,  1001,  he  married 
the  mother  of  the  infant  defendant,  Floyd  G.  Clay;  that  a  short  time  after 
their  marriage  the  wife  advanced  $1,000  to  be  used  in  the  erection  of  a  dwell- 
ing house  on  a  lot  owned  by  him  in  Irvine,  under  an  agreement  that  be 
should  execute  a  deed  to  her  for  $1,000  worth  thereof;  that  pursuant  to  this 
agreement,  on  the  19th  of  September.  1901,  he  executed  a  deed  with  covenant 
of  general  warranty  for  $1,000  of  the  value  of  the  lot;  that  he  and  bis  wife 
and  her  infant  son  occupied  the  property  as  a  home  until  her  death,  on  the 
8th  day  of  May.  1902;  that  F.  G.  Clay  is  under  fourteen  years  of  age.  and 
then  rosided  in  Powell  county  with  his  grandfather  and  statutory  guardian; 
that  as  surviving  husband,  he  was  entitled  to  the  use  aiSd  occupation  of  that 
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part  of  the  property  which  belonged  to  his  deceased  wife  as  a  homestead; 
that  H  was  insusceptible  of  division  without  materially  impairing  its  yalue, 
«nd  aslted  that  it  should  be  sold  to  the  highest  and  best  bidder,  and  the  pro- 
ceeds divided  between  himself  and  the  infant  defendalit  in  accordance  with 
their  respective  rights.  The  defendant,  Hardwick,  as  statutory  guardian  of 
the  infant,  filed  an  answer,  in  which  he  denied  that  plaintiff  was  entitled  to 
a  homestead  in  that  part  of  the  house  and  lot  which  belonged  under  his 
deed  to  his  deceased  wife,  and  says  that  at  the  death  of  the  wife  plaintilZ 
and  her  infant  son  were  jointly  entitled  to  the  use  and  occupation  of  the 
property  during  the  minority  of  the  infant;  and  that  when  It  ceased  to  be  so 
occupied  the  infant  was  entitled  toll, 000  in  the  property,  and  asked  that 
the  interest  of  his  infant  ward  be  protected.  Proof  was  taken  showing  that 
the  property  was  insusceptible  of  division,  and  worth  about  $1,500.  The 
chancellor  adjudged  that  the  property  should  be  sold  by  the  master  commis- 
sioner upon  a  day  fixed  by  himself,  after  advertisement  thereof,  as  similar 
property  is  required  to  be  advertiseil  when  sold  under  execution,  and  should 
take  lx)nd  for  the  purchase  price,  payable  to  himself  as  commissioner;  and 
that  out  of  the  proceeds  of  the  sale  the  defendant,  Hard  wick,  as  guardian 
of  Floyd  G.  Clay,  was  entitled  to  11,000.  subject  to  a  life  estate  therein  of 
plaintiff;  and  that  plaintiff  could  n^tain  the  tl,0oO  by  executing  in  open 
court  a  covenant  to  the  infant  defendant  with  good  security  for  the  81,000, 
without  interest,  payable  at  his  death.  The  defendant  excepted  to  so  much 
•of  this  Judgment  as  authorized  Wallace  to  retain  the  11,000,  and  has  brought 
the  case  up  for  review. 

Section  1707  of  the  Kentucky  Statutes  provides:  *'The  homestead  shall  be 
for  the  use  of  the  widow  so  long  as  she  occupies  the  same,  and  the  unmar- 
ried infant  children  of  the  husband  shall  be  entitled  to  a  joint  occux^ncy 
with  her  until  the  youngest  unmarried  ctild  arrives  at  full  age ;  but  the 
•termination  of  the  widow's  occupancy  shall  not  affect  the  right  of  the  chil- 
<dren.  But  said  land  may  be  sold  subject  to  the'  right  of  said  widow  and 
children  if  a  sale  is  necessary  to  pay  the  debts  of  the  husband. " 

Section  1708  of  the  Kentucky  Statutes  provides  that  "the  homestead  of  a 
woman  shall  in  like  manner  Ije  for  the  use  of  her  surviving  husband  and 
lier  children  situated  as  above;  and  when  his  and  their  interest  ceases.  It 
^hall  be  disposed  of  In  like  manner,  and  the  proceeds  applied  on  the  same 
terms  to  her  debt-s;  if  none,  divided  among  her  children." 

Under  section  1708,  the  plaintiff,  Wallace,  and  the  infant,  Floyd  G.  Clay, 
were  jointly  entitled  to  the  use  and  occupation  of  the  homestead  of  the 
-deceased  wife  until  the  infant  was  twenty -one  years  of  age.  After  that  time 
Wallace  was  entitled  to  its  use  and  occupation  during  his  life.  But  the  statute 
did  not  vest  in  him  an  unconditional  vendible  life  estate  in  the  homestead 
of  his  deceased  wife.  His  homestead  rights  therein  depend  upon  its  occupa- 
tion by  him.  Whenever  he  permanently  ceases  to  occupy  the  homestead  of 
his  deceased  wife,  his  right  thereto  ceases,  and  the  property  reverts  to  the 
heirs  at  law  of  the  wife.  And  an  unconditional  «ile  and  conveyance  of  the 
property  amounts  to  an  abandonment.  (Freeman,  &c.  v.  Mills,  101  Ky., 
142;  Bryant  v.  Bennett,  23  Ky.  Law  liep.,  1806;  Kimberlin  v.  Manson,  Isaacs, 
-Ac,  28  Ky.  Law  Bep.,  42. )  But  under  section  2132  of  the  Kentucky  Stat- 
utes he  is  entitled  to  have  an  estate  for  life  in  one-third  of  all  the  real  estate 
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to  which  his  wife,  or  any  one  for  her^'use,  was  seized  of  an  estate  in  fee  sim- 
ple during  coverture,  unless  such  right  shall  have  been  barred,  forfeited  or 
relinquished. 

The  judgment  is  reversed  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


LUCAS,  &c.  V.  LUCAS'  ASS'EE. 

« 

(Filed  October  28,  1903— Not  to  be  reported. ) 

Assignment  for  benefit  of  creditors— Where  an  assignment  for  the  benefit 
of  creditors  was  not  impeached  by  a  proceeding  in  banl^iuptcy  instituted 
shortly  thereafter  the  State  court  had  the  right  to  take  charge  of  the  prop- 
erty so  assigned  and  to  distribute  it  among  the  creditors,  hence  a  sale  of  the 
property  by  order  of  court  was  proper,  and  the  purchaser's  liability  on  the 
purchase  money  bonds  may  be  enforced. 

B.  D.  Fields  for  appellants. 

Salyer  &  Baker  for  appellea. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  18P0  W.  M.  Lucas  made  an  assignment  to  J.  D.  Fitzpatrick  for  the  ben- 
efit of  his  creditors,  and  there  cnme  into  his  hands,  as  assignee  of  the  as- 
signed estate,  a  stock  of  merchandise  which  he,  as  assignee,  on  the  28th  of 
April,  1900,  pursuant  to  an  order  of  the  Letcher  County  Court,  sold  to  the 
appellant,  B.  M.  Lucas,  who  execuWHi  a  note  for  the  purchase  money  with 
the  api^ellant,  Breeding,  as  surety.  This  action  was  instituted  by  the 
assignee  to  recover  the  unpaid  part  of  the  purchase  money.  The  defend- 
ants filed  an  answer,  in  which'they  averred  that  W.  M.  Lucas,  on  the  5th  of 
May,  1900,  in  the  United  States  District  Court  was  adjudged  a  bankrupt, 
and  on  the  5th  of  September,  19(0,  was  discharged  from  his  debts  and  liabil- 
ities; that  in  making  the  schedule  of  his 'assets  he  included  the  stock  of 
goods  for  which  the  note  was  executed;  "that  by  operation  of  law"  the  note 
in  suit  is  in  the  hands  of  one  Price,  trustee  of  the  bankrupt.  The  court  sus- 
tained a  demurrer  to  the  answer. 

The  question  here  is,  did  the  court  err  in  doing  so?  Thei-e  is  no  averment 
in  the  answer  that  any  proc*^eding  was  instituted  by  the  trustee  in  bank- 
ruptcy to  recover  as  part  of  the  bankrupt  estate  the  merchandise  for  which 
the  note  was  executed  or  the  not<\  There  has  been  no  attack  made  in  the 
Federal  court  on  the  assignment  as  an  act  of  bankruptcy,  hence  the  assign- 
ment has  never  Ijeen  impeached  as  an  act  of  bankruptcy,  therefore,  the  State 
courts  had  the  right  to  take  charge  of  the  property  and  distribute  its  pro- 
ceeds ratably  among  all  the  creditors.  This  conclusion  is  supported  by  an 
opinion  of  this  court  in  Downer  v.  Potter,  ante,  571,  and  cases  therein  cited. 
The  answer  did  not  present  a  good  defense,  and  the  court  properly  sustained 
the  demurrer  to  it. 

The  judgment  is  aflSrmed. 
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LANGDON-CREASEY  CO.  v.  TRUSTEES  OWENTON  COMMON 
SCHOOL  DISTRICT,  &c. 

(Filed  October  28,  1903.) 

Taxation  of  property  of  corporations— Under  section  4086  of  the  Kentucky 
Statutes  the  property  of  a  corix)ration,  which  i.s  not  required  to  report  Its 
property  to  the  auditor  for  assessment  and  taxation,  must  be  assessed  in  the 
same  manner  as  tjjat  of  a  natural  person;  and  its  personal  property  having 
been  assessed  for  taxation  at  its  residence  and  principal  place  of  business, 
such  property  can  not  be  assessed  elsewhere  although  located  in  another^ 
county  of  the  State. 

Chas.  Strother  for  appellant. 

John  W.  Douglas  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  is  a  corporation  organized  under  the  law's  of  this  Common- 
wealth and  is  engaged  in  the  retail  grocery  business.  Its  residence  and  prin- 
cipal place  of  business  is  Covington,  Kenton  county,  Kentucky.  It  also  has 
retail  grocery  stores  in  various  places  of  the  Sttite,  including  one  in  Owen- 
ton,  Owen  county,  Kentucky.  Supposing  it  was  its  duty  to  do  so,  it  listed 
all  its  property  in  Covington  for  taxation.  The  trustees  of  the  common 
school  district  assessed  the  property  in  Owenton  for  taxation.  The  question 
here  is  whether  the  stock  of  goods  in  Owenton  should  have  been  assessed 
there  or  in  Covington. 

From  the  averments  of  the  petition  this  is  not  an  effort  upon  the  part  of  the 
appellant  to  evade  the  payment  of  taxes,  but  to  prevent  its  property  from 
being  assessed  in  tw^o  places,  thus  being  subjected  to  the  burden  of  double 
taxation.  The  law  requires  that  the  articles  of  incorporation  should  designate 
the  principal  place  of  business  of  the  corporation.  It  was  held  in  Newport 
&  Cincinnati  Bridge  Co.  v.  Wooley,  78  Ky.,  523,  that  a  corporation  can  not 
have  two  domiciles  at  the  Wiuie  time,  and  that  it  obtains  a  residence  not 
by  its  own  act,  but  by  legal  authority.  Froio  the  averments  of  the  petition 
we  conclude  that  its  residence  is  in  the  city  of  Covington.  This  is  not  a 
corporation  which  is  required  to  make  a  rejxirt  to  the  auditor  of  public  ac- 
counts for  the  purpose  of  being  assesvsed.  (Sections  4077  and  4078,  Kentucky 
Statutes;  Louisville  Tobacco  Warehouse  Co.  v.  (Commonwealth,  20  Ky.  L/iw 
Rep.,  1047. )  Section  4085,  Kentucky  Statutes,  ])rovi(ies  that  "he  property 
of  all  corporations,  except  where  herein  differently  provided,  shall  be  assessed 
in  the  name  of  the  corporation  in  the  «ime  manner  as  that  of  a  natural  per. 
son,  except  that  when  legally  called  on,  the  chief  officer  shall  report  a  ful^ 
statement  of  the  property  of  such  corporation  for  t^ixation.  and  for  failure 
shall  be  subject  to  the  penalties  by  this  article  provided;  and  so  long  as  said 
corporation  pays  the  taxes  on  all  its  property  of  evei-y  kind  the  individual 
stookbholders  shall  not  be  required  to  list  their  shares  in  said  corporation." 

As  this  corporation  is  not  required  to  report  to  the  auditor  its  property  for 
assessment  and  taxation,  it  is  assessed  "in  the  same  manner  as  that  of  a 
natural  person."  The  property  sought  to  be  taxed  is  personal  property,  and 
this  court  in  Wren  v.  Boske,  24  Ky.  Law  Rep.,  1780,  held  that  personal  prop- 
erty of  a  taxpayer  should  be  assessed  in  the  county  of  bis  residence,  althouglv 
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it  was  kept  in  anothev  countj  of  the  State.  The  court  went  into  details, 
pointing  out  various  sections  of  the  statute  upon  which  it  based  its  conclu- 
'  sion ;  that  the  situs  of  personal  property  for  the  purpose  of  taxation  was  in  the 
county  of  the  taxpayer's  residence,  the  court  holding  that  there  was  a  legis- 
lative declaration  to  that  effect.  As  appellant  corporation  has  a  legal  resi- 
dence, antl  not  being  in  the  class  of  corporations  which  are  required  to  report 
to  the  auditor,  it  must  be  assessed  in  the  same  manner  as  that  of  a  natural 
person.  It  seems  to  us  that  there  is  no  escape  from  this  conclusion.  The 
legislature  has  the  unquestioned  authority  to  fix  the  situs  of  property  for 
the  purpose  of  taxation.  This  conclusion  is  not  in  conflict  with  the  case  of 
Louisville  v.  Tatum.  Kmbry  &  Co.,  83  Ky.  Low  Hep.,  1014.  In  that  case  the 
<»ffort  was  to  tax  partnership  property,  and  the  court  held  that  a  partnership 
is  a  distinct  entity,  and  its  property  is  subject  to  taxation  at  the  place  where 
it  conducts  its_business.  In  that  case  some  of  the  members  of  the  flmi  lived 
in  and  some  outside  of  the  municipality  which  sought  to  impose  the  tax. 
The  case  of  Wren  v.  Boske,  is  made  to  turn  upon  the  legislative  intent,  aad 
this  case  is  likewi.se  made  to  turn. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


MAYES,  &c.,  TRUSTEES  v.  LANK,  &c. 
(Filed  October  28,  1908.) 

1.  Builder's  contract— Liability  of  sureties  on  bond— Where  a  controct  for 
the  erection  of  a  building  provided  that  the  contractor  should  furnish  all 
material  and  construct  the  building  '*in  strict  accordance  with  the  plans 
and  specifications  furnished,"  and  a  bond  for  the  performance  of  the  contract 
provided  that  the  materials  should  be  furnished  and  the  building  erected  in 
**strict  accortiance  with  the  terms  and  conditions  of  the  contract,"  the  sure- 
ties on  the  bond  were  liable  for  the  failure  of  the  contractor  to  finish  the 
building  in  accordance  with  the  plans  and  specifications. 

8.  Same— The  sureties  were  also  liable  for  claims  of  material  men  and  for 
labor  on  the  building  which  the  contractor  had  not  satisfied  and  which  had 
•been  asserted  ns  liens  on  the  building. 

3.  Same— Where  the  contract  provided  for  the  payment  of  86  per  cent,  of 
the  contract  price  of  the  Iniiiding  from  time  to  time  as  the  work  progressed, 
-and  the  balance  of  15  per  cent,  ten  days  after  the  work  had  been  completed, 

.  ''provided  the  property  was  fi-ee  from  all  liens  or  rights  of  liens  for  debts 
due  or  claimed  to  be  due,"  the  sunHies  were  not  released  from  liability  of 
the  bond  hy  reason  of  the  application  of  a  part  of  the  15  per  cent,  to  the  dis- 
<'harge  of  lien  claims  against  the  building  after  the  contractor  bud  quit 
worl?,  but  before  the  building  had  been  completed  according  to  oontrnct. 

4.  Bill  of  except ion.'^— Time  for  filing— Where  the  court  fixed  a  day  in  the 
next  term  for  filing  a  bill  of  exceptions  the  intervention  of  a  special  term  of 
the  court  did  not  affect  the  order  previously  made,  which  had  reference  to 
the  succeeding  regular  term. 

Hendrick  &  Miller.  Willinm  Marble  and  John  C.  Gates  for  appellantA. 

Bloomfield  ^  Crice  for  appellee  Katterjohn. 

J.  D.  Mocquot  fnrapijellee  Hart. 

Appeal  from  McCniokHn  Circuit  Court. 
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Opinion  of  the  court  by  Jud^e  Paynter, 

The  Christian  Church  at  Princeton  burned  and  the  congregation,  desiring 
to  rebuild  it,  entered  into  a  contract  with  the  appellee,  James  E.  Lane,  a 
contractor,  for  that  purpose.  The  contract  price  was  14,300,  but  it  was  re- 
duced to  $4,280:  Article  4  of  the  contract  reads  as  follows:  "In  consideration 
of  the  fulfillment  of  the  agreement  herein  made  by  the  contractor,  the  owners 
agrees  to  pay  the  said  contractor  the  sum  of  $4,300,  in  installments  as  fol- 
lows, 85  per  cent,  of  the  cost  of  the  labor  and  materials  incorporated  into  the 
oonstruction  of  the  building  from  time  to  time  as  the  work  progresses,  and 
the  balance  ten  days  after  the  entire  work  has  been  conipleted,  provided  the 
property  is  free  from  all  liens  or  rights  of  liens  for  debts  due  or  claimed  to 
be  due  from  the  contractor,  and  satisfactory  evidence  thereof  is  furnished  (if 
requested)  to  the  owners.  All  payments,  shall  be  made  upon  written  cer- 
tificates from  the  architect  to  the  effect  that,  in  their  opinion,  such  payments 
have  become  due,  but  no  certificates  or  payments  shall  be  considered  as  a 
"waiver  by  the  owners  of  any  of  the  provisions  of  this  contract,  nor  shall  any 
"waiver  of  any  breach  of  this  contract  be  held  as  a  waiver  of  any  other  or 
subsequent  breach. " 

Those  representing  the  church  being  unwilling  to  rely  upOn  Lane's  obli- 
gation, required  him  to  give  a  bond  to  secure  the  church,  which  he  did,  with 
George  O.  Hart  and  F.  W.  Katterjohn  as  sureties.  The  lx)nd  reads  as  fol- 
lows: 

**This  agreement  witnesseth.  That  whereas  James  E.  Lane,  of  the  city  of 
Paducah,  Ky. ,  has  entered  into  a  contract  in  writing,  of  even  date  herewith, 
with  E.  M.  Johnson,  T.  M.  Powell  and  T.  J.  Johnson,  as  the  buiding  com- 
mittee selected  by  the  members  of  the  Christian  Church,  of  Princeton,  Ky., 
through  their  board  of  officers,  to  supervise  and  direct  and  contract  for  the 
construction  of  a  church  building  in  Princeton,  Ky. .  to  furnish  the  ma' 
terial«  b^ild  and  erect  for  them  a  brick  church  building  on  the  lot  of  ground 
on  which  the  Christian  Church,  which  was  recently  destroyed  by  lire,  stood, 
for  the  sum  of  $4,300,  well  and  truly  to  be  paid  to  said  Lane,  and  said  Lane 
to  furnish  said  material  and  build  and  erect  said  church  building  in  strict 
accordance  with  the  plans  and  specifications  furnished. 

**Now,  therefore,  in  consideration  of  the  premises,  and  in  order  to  secure 
«aid  E.  M.  Johnson,  T.  M.  Powell  and  T.  J.  Johnson,  building  committee, 
as  aforesaid,  ip  the  faithful  compliance  by  said  I^ane  with  the  terms  of  said 
contract,  said  Lane  and  the  undersigped,  F.  W.  Katterjohn,  Jr.,  and  George 
O.  Hart,  his  sureties,  hereby  declare  and  acknowledge  themselves  firmly 
bound  and  indebted  to  .said  E.  M.  Johnson,  T.  M.  Powell  and  T.  J.  John- 
son, building  committee  as  aforesaid,  in  the  sum  of  |2,5(0;  this  obligation 
to  be  void,  however,  if  said  Lane  shall  well  and  truly  furnish  siiid  material 
and  build  and  erect  said  church  building  in  strict  accordance  with  the  terms 
and  conditions  of  said  contract,  o.therwise  it  shall  remain  and  be  in  full 
force  and  effect. '  * 

Pursuant  to  the  contract  Lane  Ix'gan  the  construction  of  the  church.  Ac- 
cording to  the  claim  of  the  repre.sentatives  of  the  church,  and  which  is  sus- 
tained by  the  evidence.  Lane  did  not  construct  and  complete  the  church 
according  to  the  plans  and  specifications  and  terms  of  his  contract.  It  will 
be  observed  that  85  per  cent,  of  the  contract  price  was  to  be  paid  upon  the 
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certificate  of  the  architect  as  the  work  progresseil.  niid  16  per  cent,  was  to  be 
IMild  In  ten  days  after  the  building  was  completed,  providing  the  property 
was  free  from  all  liens  or  rights  of  liens  for  debts  due  or  claimed  to  be  due 
from  the  contractor.  The  85  per  cent,  was  paid  IjeJore  the  building  was  com- 
pleted. After  the  ccmtractor  had  quit  the  work,  but  before  the  building  was 
completed,  as  required  by  the  contract,  the  15  per  cent,  was  paid  (less  some 
thing  over  1100)  to  persons  having  liens  on  the  building  for  material  and 
labor.  After  Lane  quit  work  upon  the  building  it  was  ascertained  that  there 
were  several  hundreil  dollars  due  from  the  contractor  for  material  which  had 
been  used  in  the  construction  of  the  huilding  and  due  laborers  for  work  done 
in  the  construction  of  it.  These  sums  the  church  was  compelled  to  discharge. 
This  action  was  brought  against  the  sureties  on  his  bond  to  recover  damages 
for  his  failui*e  to  complete  the  building  acc*ording  to  his  contract,  and  for 
failing  to  discharge  the  debts  for  the  material  and  labor,  and  for  which  liens 
existed  on  the  building. 

Defense  is  m^de  chiefly  upon  the  grounds,  first,  that  the  church  wa 
complete<i;  second,  that  the  bond  of  the  sureties  did  not  make  them  liable 
for  the  defective  construction  of  the  building,  or  to  discbarge  any  liens  exist- 
ing for  material  or  lalx)r  in  its  construction;  third,  that  as  the  church  did 
not  retain  the  15  per  cent,  of  the  contract  price  the  sureties  are  released 
from  liability  on  the  contract. 

We  must  first  dettTmine  what  liability  was  imposed  upon  the  sureties  by 
their  l)ond.  lender  the  cimtract  the  sureties  l)ound  themselves  that  Lane 
would  furnish  the  material  and  build  the  church  "in  strict  accordance  with 
the  plans  and  spt^ciflcatious  furnished"  and  "in  accordance  with  the  terras 
and  conditions  of  s:ud  contract."  Was  the  building  "completed"  in  the 
contemplation  of  the  agreement  of  the  parties  if  it  was  not  built  in  accord- 
ance with  the  specifications  and  terms  of  the  contract t'  Our  opinion  is  that 
it  was  not.  The  building  committee  representing  the  church  desired  the 
building  to  be  erectcni  according  to  plans  and  specifications  agived  upon. 
This  the  contractor  ngpfcd  t<»  do.  and  the  suretit  s  guaranteed  that  it  would 
be  so  built.  The  rult'  is  that  the  sureties  are  only  liound  according  to  the 
terms  of  tlieir  bond.  (-iTtainly  it  would  l)e  an  utter  disregard  of  the  lan- 
guage of  the  bond  to  hold  that  the  church  was  coinpleted  when  I-ane  failed 
to  erect  it  aocurding  to  the  plans  and  sp.'ci  float  ions.  The  sureties  guaran- 
teed that  Lane  would  furnish  the  material  and  errct  the  building.  In  the 
ei-ectiou  of  the  l)uilding  Lane  had  to  perform  the  lalx)r  himself  or  to  employ 
hoTiu'  one  t(»  do  it.  It  follows  that  the  sureties  guaranteed  that  the  necessary 
materials  and  labor  would  be  furn,ish(<l  to  erect  the  building.  But  it  is 
urged  on  behalf  of  the  sureties  that  the  terms  of  their  bond  were  complied 
with  when  the  material  and  labor  was  furnished:  that  their  contract  did  not 
reciuire  them  to  pnteet  the  church  against  the  cost  of  the  material  and 
labor,  lied  need  to  the  last  analysis,  their  claim  Is  that  Lane  complied  with 
his  contract  by  furnishing  the  mateiial  and  lalx)r,  although  the  church  was 
compelled  t(»  j;ay  for  siieh  part  fcr  which  I^ne  failed  to  pay.  Lane  did  not 
comply  with  his  contraet  when  he  fnrni.shed  the  mat(*rial  and  laix)r.  unles* 
he  paid  for  it,  or  reluisid  the  building  from  liability  therefor.  The  parties 
agreed  that  Lane  was  to  draw  ^5  per  cent,  of  the  contract  price  for  the  pur- 
pose of  paying  his  accounts  for  material  and  labor;  and  U  may  be  added 
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here  that  the  church  was  Under  no  obligation  to  see -to  the  application  of  the 
85  per  cent,  to  the  discharge  of  such  debts.  Under  the  law  a  lien  existed  for 
the  material  which  went  into  the  building  and  for  labor  performed  in  its 
erection.  It  would  be  an  extremely  narrow  view  to  take  the  contract  to 
hold  that  the  sureties  were  under  no  obligation  to  protect  the  church  against 
the  claiins  for  material  and  labor  for  which  a  lien  existeil  on  it. 

The  next  contention  is,  that  they  are  released  because  the  church  paid  out 
most  of  the  15  per  cent,  of  the  contract  price  before  the  church  was  com- 
pleted according  to  the  contract.  We  recognize  the  law  to  Iw  that  the  rela- 
tion between  a  creditor  and  one  known  to  him  as  surety  is  one  of  trust  and 
oonfldence,  and  demands  the  exercise  of  good  faith  upon  the  part  of  the  cred- 
itor in  dealing  with  him.  Circumstances  under  which  a  surety  may  be  re- 
leased by  the  conduct  of  the  creditor  is  well  stated  in  Sneed's  Kx'Or  v. 
White,  3  J.  J.  M.,  526,  where  the  court  said:  "But  any  settled  agree- 
ment, or  active  interference  by  the  obligee,  whereby  the  surety  may  be  in- 
jured, or  subjected  to  increased  risk,  or  deprived  of,  or  suspended  in  the 
assertion  of  his  equitfible  right,  to  force  the  obligee  to  sue  the  principa"!,  or 
of  his  right  to  pay  the  debt,  and  occupy  the  attitude,  in  equity,  of  the  obli- 
gee, will  release  the  surety  in  equity," 

It  is  perfectly  manifest  that  the  36  per  cent,  was  to  be  withheld  until  the 
church  was  completed,  and  to  be  applied  to  the  discharge  of  any  liens  which 
might  be  ascertained  to  exist  against  the  church.  The  evidence  in  this  case 
shows  that  the  15  per  cent,  was  not  sufficient  to  discharge  the  lien  claims 
against  the  church  by  several  hundred  dollars,  but  whatever  part  of  it  was 
so  applied  was  disposed  of  as  the  contract  requii'ed.  The  sureties  can  not 
complain  of  that  disposition  of  it,  as  it  was  made  according  to  the  terms  of 
the  contract.  Besides,  that  disposition  of  it  releus<*d  them  pro  tanto  of  their 
liability  for  the  debts  paid  with  it.  Our  conclusion  is  tliat  the  sureties 
guaranteed  that  Lane  would  furnish  the  material  and  labor  necessary  to 
complete  the  contract,  and  after  he  failed  to  do  it  they  are  liable  to  the 
church  for  the  damage  which  was  sustained  by  the  breach  of  the  contract, 
not  to  exceed  the  amount  of  their  bond;  that  their  obligation  is  not  dis- 
charged until  the  building  has  been  released  of  liens  for  material  furnished 
and  latK>r  performed  in  the  erection  of  the  building. 

Our  opinion  is,  under  the  facts  of  this  case,  the  appellants  are  not  entitled 
to  recover  the  810  per  day  for  the  delay  in  the  completion  of  the  building. 

It  was  an  action  at  law,  and  the  law  and  facts  were  submitted  to  the 
court,  and  the  testimony  was  heard  in  open  court,  but  the  court  transferred 
the  case  to  equity  on  his  own  motion  while  it  was  so  being  heard.  The 
court  extended  the  time  until  a  day  in  the  next  term  of  court  for  filing  a 
bill  of  exceptions.  Afterwards  the  court  called  and  held  a  special  term.  At 
the  special  term  the  appellants  presented  the  bill  of  exceptions,  but  the  ap- 
pellee objected  to  having  it  signed  and  made  part  of  the  record,  presumably 
because  it  was  proper  to  have  it  done  on  the  day  in  the  next  regular  term 
fixed  in  the  order  of  extension.  The  bill  of  exceptions  was  presented  and 
signed  and  made. part  of  the  record  at  the  time  designated  by  the  order  of 
the  court.  Our  opinion  is  that  the  intervening  of  the  special  term  did  not 
affect  the  order  previously  made  extending  the  time  for  filing  the  bill  of  ex- 
oeptions. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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HOWARD  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Filed  October  89,  1903— Not  to  be  reported. ) 

Pleading— Motion  to  inake  petition  more  specific— In  an  action  to  recover 
■daiuages  of  a  telegraph  company  for  failure  to  deliver  within  a  reasonable 
time  a  tele^rmm  advising  plaintiff  of  the  dangerous  wounding  of  his  son,  the 
allegations  of  the  petition  to  the  effect  that  the  titinsmitting  agent  had  so 
negligently  delayed  trnnsmittlng  the  message,  and  that  the  receiving  agent 
had  so  negligently  delayed  delivering  it,  that  the  plaintiff  had  been  deprived 
-of  the  opportunity  of  reaching  the  bedside  of  his  son  until  after  his  death 
which  occuiTed  on  a  day  stated  in  the  pleading,  were  sufficiently  definite 
and  certain  as  to  apprise  the  deiendnnt  of  the  exact  nature  of  plaintiff's 
claim  within  the  meaning  of  section  134  of  the  Civil  Code;  and  it  was  error 
for  Che  court  to  require  plaintiff  to  state  the  hour  at  which  his  son  had  died 
and  to  dismiss  the  action  on  his  failure  to  do  so. 

A.  G.  Patterson  for  appellant. 

Richards  &  Ronald  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  the  judgment  of  the  Bell  Cireuit  Court  dismissing 
appellant's  petition  because  of  his  refusal  to  make  the  same  more  specific  in 
obedience  to  an  order  of  the  court. 

The  object  of  the  action  was  to  recover  of  the  appellee  damages  for  its 
alleged  negligent  failure  to  transmit  and  deliver  within  a  reasonable  time  a 
telegram  sent  from  Devon,  West  Va. ,  to  the  appellant  at  Pineville,  Ky. 
which  announced  that  his  son  had  been  shot  and  dangerously  wounded.  It 
is  substantially  averred  in  the  petition  that  the  telegram  was  received  be- 
tween the  hours  of  8  and  4  o'clock  p.  m.,  October  4,  1902,  by  the  appellee's 
operator  and  servant  at  its  Devon  office,  who  undertook,  in  consideration  of 
40  cents,  then  paid  him  by  the  sender,  to  transmit  it  within  a  reasonable 
time  to  appellant  at  Pineville,  but  negligently  delayed  the  sending  of  it  for 
so  unreasonable  a  time  that  it  did  not  reach  appellee's  Pineville  office  until 
11:50  o'clock  p.  m.,  of  October  4,  1902,  and  that  though  appellant  resided 
writhin  half  a  mile  of  the  Pineville -office  of  appellee,  and  was  then  at  home, 
its  operator  and  agent  there  negligently  failed  to  deliver  him  the  telegram 
until  October  5  at  8 .05  a.  m. 

It  is  further. averred  that  appellant's  son  died  on  October  6,  19P2,  of  the 
gun  shot  woitnd  receive<l  by  him,  and  before  appellant  arrived  at  the  place 
where  he  was:  that  if  the  telegram  had  been  transmitted  by  appellee's  agent 
at  Devon  iiuniedintly  aft^r  he  received  it,  or  promptly  delivered  by  its  Pine- 
ville agent  alter  it  was  received  by  him,  it  would  have  reached  the  appel- 
lant in  time  for  him  to  have  gott**n  to  the  bedside  of  his  son,  and  to  have 
been  with  hhn  twelve  hours  before  his  death;  but  that  the  telegram  was 
not  delivered  to  appellant  until  8:05  a.  m.,  October  5,  as  already  indicated, 
and  after  the  deiiarture  of  the  last  railroad  train  upon  which  he  could  have 
taken  passage  and  reached  his  son  before  his  death;  that  he  was  anxious  to 
go  to  his  son  and  be  with  and  wait  on  him  before  he  died,  and  would  have 
done  so  if  the  telegram  had  l3een  delivered  to  him  on  the  4th  day  of  October, 
1902.  or  on  the  morning  of  the  5rh   before  the  departure  of  the  passenger 
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train,  which  waa  due  to  leave,  and  did  leave,  at  7 :60  a.  m.  He  did,  how- 
ever, after  receiving  the  teleKrara,  leave  on  the  first  train  to  go  to  his  son 'a 
bedside,  but  upon  getting  as  far  on  the  way  as  Norton,  Va.,  he  received 
another  telegram  informing  him  of  his  son's  death. 

The  question  presented  for  our  consideration  is :  Did  the  lower  court,  err 
in  requiring  the  appellant  to  make  his  petition  more  specific  by  setting  out 
the  hour  of  his  son's  death?  If  it  did  not  err  In  so  doing,  the  dismissal  of 
the  action  was  proper,  as  appellant's  refusal  to  comply  with  the  order  to 
make  the  petition  more  specific  in  the  particular  indicated  was  an  act  of 
contempt  We  are  of  opinion  that  the  lower  court  erred  in  ordering  the  ap- 
pellant to  make  the  petition  more  specific,  as  it  sufiSciently  set  out  the  facts 
necessary  to  apprise  the  appellee  of  the  precise  nature  of  his  claim,  without 
an  averment  as  to  the  hour  of  his  son's  death. 

Section  134,  Civil  Code,  which  defines  the  duties  and  powers  of  courts  of 
justice  in  the  matter  of  requiring  and  allowing  amendments  in  pleading, 
provides  that  "if  the  allegations  of  a  pleading  be  so  indefinite,  or  uncertain, 
that  the  precise  nature  of  the  claim  or  defense  is  not  apparent,  the  court 
may  require  the  pleading  to  be  made  definite  and  certain  by  amendment." 

It  is  alio  provided  in  the  same  section  that  the  court  may  in  furtherance 
of  justice  "cause  or  permit  a  pleading  to  l)e  amended  l>y  inserting  other 
allegations  material  to  the  case. " 

The  lower  court,  in  requiring  the  appellant  to  state  in  the  petition  the 
hour  of  his  son's  death,  must  have  assumed— not  that  the  petition  did  not 
■tate  a  cause  of  action,  for  in  that  case  the  demurrer  to  the  petition  would 
have  been  sustained— but  that  its  allegations  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  his  claim  is  not  apparent.  We  do  not  so  construe 
the  averments  of  the  petition.  They  present  a  state  of  facts  which,  if  true, 
would  entitle  the  appellant  to  recover.  The  facts  alleged  are  that  the  mes- 
sage was  delivered  to  appellee's  agent  at  Devon  for  transmission,  between  3 
and  4  o'clock,  p.  m.,  October  4,  1902;  that  it  was  received  by  the  agent  of 
appellee  at  Pineville  at  11:60  p.  m.,  of  the  same  day,  and  that  it  was  not 
delivered  by  the  latter  to  the  appellant  until  8:06  a  m.  October  6,  notwith- 
standing the  fact  that  he  lived  in  one-half  of  a  mile  of  the  appellee's  office, 
and  his  place  of  residence  was  known  to  the  agent. 

These  facts  lead  irresistibly  to  the  inference  or  conclusion  that  there  was 
unreasonable  delay  upon  the  part  of  both  agents,  for  which  the  appellee,  as 
master,  is  liable,  provided  their  negligence  prevented  the  appellant  from 
reaching  his  son  f)efore  his  death,  and  that  it  did  so  is  prima  facie  deducible 
from  the  facts  presented  by  the  further  averments,  in  substance,  that  the 
■on  did  not  die  until  some  time  during  the  day  of  October  6,  and  that  if  the 
message  had  been  transmitted  in  a  reasonable  time  after  its  receipt  by  the 
agent  at  Devon  to  the  agent  at  Pineville,  and  delivered  by  the  latter  to  ap- 
pellant on  the  same  doy,  or,  notwithstanding  the  negligent  delay  of  the 
Devon  agent  in  sending  the  message  and  of  the  Pineville  agent  in  falling  to 
deliver  it  on*  the  night  it  was  received,  if  it  had  t)een  delivered  to  appellant 
on  the  morning  of  Octolwr  5  before  the  passenger  train,  due  to  leave  Pine- 
ville at  7:60  a.  m.,  had  taken  its  departure,  appellant  would  have  reached 
his  son  twelve  hours  before  his  death. 
The  rules  of  pleading  require  of  the  pleader  a  statement  of  the  facts  upon 
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which  his  cause  of  action  or  defense  depends,  and  not  the  evidence  of  those 
facts,  and  where,  as  in  this  case,  the  plaintiff's  cause  of  action  seems  to  be 
sufficiently  stated  without  an  averment  of  a  particular  fact,  which  the 
opposite  party,  by  motion,  seelcs  to  have  the  court  make  him  add  to  his  peti- 
tion by  way  of  making  it  more  specific,  he  should  not  be  made  to  do  so 
merely  for  the  purpose  of  disclosing  in  advance  of  the  trial  the  evidence  of  a 
fact  material  to  a  recovery  which  is  unknown  to  the  maker  of  the  motion. 

In  the  case  of  Bognrd  v.  I.  C.  R.  R.  Co.,  ante,  634,  this  court,  in  an  opiDion 
by  Bernam,  C.  J.,  held  that  it  was  error  for  the  trial  court  in  that  case  to 
sustain  a  motion  requiring  plaintiff  to  make  his  petition  more  specific  by 
giving  therein  the  date  of  the  injury  complained  of,  the  number  of  the  train 
producing  it,  and  the  parties  in  charge  thereof,  and  in  reviewing  the 
numerous  authorities  bearing  upon  the  question  under  consideration,  quoted 
with  approval  from  8Ency.  of  PI.  and  Pr. ,  5167,  the  following  concisely  ex- 
pressed rule:  "There  is  no  inflexible  rule  as  to  the  class  of  cases  in  which  a 
bill  of  particulars  will  be  granted,  but  it  rests  within  the  sound  judicial 
discretion  of  the  court,  to  he  exercised  only  in  furtherance  of  justice.  But 
the  rule  is  quite  well  established  that  a  party  will  not  be  obliged  to  furnish 
facts  already  known  to  his  adversary,  nor  when  the  means  of  ascertaining 
the  facts  are  equally  accessible  to  both  parties.'* 

Applying  this  rule  to  the  case  in  hand,  the  court  further  said :  "Incur 
opinion  the  court  erred  in  sustaining  the  motion  to  require  the  plaintiff  to 
give  the  number  of  the  train  producing  the  injury,  or  the  names  of  the 
parties  in  charge  thereof.  It  is  not  at  all  probable  that  such  information  is 
in  his  possession ;  and  if  the  identity  of  the  train  inflicting  the  inlory  is  es- 
tablished, the  means  of  ascertaining  these  facts  are  more  accessible  to  the 
defendant  than  to  the  plaintiff.  Nor  should  the  motion  have  been  sustained 
at  all  without  some  showing  by  the  defendant,  by  affidavit  or  otherwise,  that 
.they  did  not  have  the  information,  or  reasonable  means  of  obtaining  it." 

The  precise  time  of  the  death  of  the  appellant's  son  may  be  shoii^D  in  evi- 
dence, and  it  will  doubtless  be  necessary  that  it  be  done,  but  it  does  not  for 
that  reason  follow  that  it  should  be  stated  In  the  petition.  It  does  not  ap- 
pear that  the  hour  of  the  death  of  the  appellant's  son  is  unknown  to  the  ap- 
pellee. Upon  the  contrary,  the  presumption  of  suob  knowledge  on  its  part 
is  not  unwarranted,  for  the  reason  that  it  could  have  been,  and  may  yet  be, 
readily  ascertained  by  Inquiry  through  its  Devon  agent  of  the  persons  who 
were  with  the  deceased  at  the  time  of  his  death  in  that  town.  At  any  rate, 
there  was  no  showing  upon  the  part  of  appellee,  by  affidavit  or  otherwise, 
that  such  knowledge  was  not  in  its  possession  when  its  motion  to  require 
the  petition  to  be  made  more  specific  was  entered  or  sustained;  consequently 
the  action  of  the  lower  court  In  sustaining  the  motion  was  improper. 

Because  of  the  error  of  the  lower  court  in  sustaining  the  motion  to  make 
the  petition  more  specific,  and  in  dismissing  the  action  because  of  appel- 
lant's failure  to  comply  with  the  order  to  make  the  same  more  specific,  the 
judgment  is  reversed  and  cause  remanded  for  proceedings  consistent  with 
the  opinion  herein. 
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CITY    OF   LITDLQW    v.  PECK-WILLIAMSON    HEATING    AND    VEN- 
TILATING CO. 

(Filed  October  80,  1903.) 

1.  Breach  of  contract— Gu»aranty— Evidence— In  an  action  to  recover  dam- 
ages for  the  breach  of  a  contract,  which  provided  for  the  installation  of  cer- 
tain furnaces  in  a  public  school  building  of  a  city,  and  which  guaranteed 
the  furnaces  to  keep  the  building:  sufficiently  heated  for  comfortable  occu- 
pancy during  the  coldest  winter  weather,  the  city  was  not  entitled,  in  the 
face  of  its  refusal  to  comply  with  the  contract,  to  introduce  evidence  upon 
the  question  of  wliether  the  guaranty  would  have  been  complied  with  had 
the  furnaces  been  installed. 

8.  Measure  of  damages— The  contract  having  provided  that  the  contractor 
would  furnish  repairs  for  the  castings  of  the  furnace  fi-ee  of  cost  for  a  period 
of  t=en  years,  the  measure  of  damages  to  the  contractor  upon  the  failure  of 
the  city  to  install  the  furnace  was  the  diffei-ence  between  the  contract  price 
and  what  it  would  have  cost  to  complete  the  work  at  the  date  of  the  breach 
of  the  contract,  less  such  a  sum  as  would  \ie  reasonably -sufficient  to  furnish 
repairs  for  the  castings  for  a  period  of  t-en  years. 

Fur1)er  &  Jackson  for  appellant. 

"W.  H.  Mackoy  and  C.  B.  Matthews  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee  is  a  corporation  organized  under  the  laws  of  the  State  of 
Ohio;  In  1890  its  corporate  name  was  Bennett  and  Peck  Heating  and  Ven- 
tilating Co.,  subsequently  changed  by  law,  and  in  that  year  it  entered  into 
a  contract  with  appellant,  by  which  it  agreed  to  manufacture  and  install 
In  a  public  school  building  then  contemplated,  being  erected  by  the  munici- 
pality, a  system  of  air  furnaces,  for  the  purpose  of  heating  it  in  winter,  for 
which  it  was  to  be  paid  the  sum  of  12,170.  At  the  same  time  it  made 
another  contract  with  appellant,  by  which  it  agreed  to  place  in  the  school 
building  a  dry  closet  apparatus,  for  which  it  was  to  be  paid  the  sum  of  J49^. 
These  contracts  were  in  writing,  and  are  filed  as  exhibits  with  the  peti- 
tion.    They  contain  the  following  guaranty: 

**We  guarantee  the  castings,  and  will  furnish  repairs  for  the  same,  which 
may  be  needed,  free  of  cost  for  a  period  of  ten  years  following. 

"We  guarantee  to  heat  all  parts  of  the  building  to  70  degrees  fahr.,  or 
comfortable  occupancy  in  the  coldest  winter  weather. 

*'We  guarantee  to  change  the  air  in  the  whole  building  at  least  four  times 
per  hour,  or,  In  other  words,  to  keep  up  continuous  supplies  of  fresh  air  in 
each  room,  so  that  the  same  shall  be  replaced  once  in  every  fifteen  minutes. 

*'We  guarantee  that  there  shall  be  no  back-draughts  from  the  dry  closets 
Into  the  school  rooms,  and  that  there  shall  be  no  connection  between  the 
▼entilation  of  the  rooms  and  the  ventilation  of  the  dry  closets." 

On  March  3,  1803,  the  appellee  addressed  the  following  letter  to  appellant : 
*^To  the  Mayor  and  Board  of  Council,  Ludlow,  Ky. : 

** Gentlemen— We  have  been  holding  for  some  time  a  contract  given  us  by 
your  honorable  body  for  erecting  our  complete  system  of  warming,  ventila- 
tion and  dry  closet  in  the  proposed  new  school  building  which  your  city  pro- 
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poses  to  erect.  We  Wish  to  notify  you  of  otir  readlnesfi  at  any  time  to  oarry 
out  this  contra^,  and  hope  that  the  new  board,  which  we  understand  haa 
just  been  elected,  can  now  see  their  way  clear  to  commence  the  erection  of 
the  building.    We  will  be  glad  to  hear  from  you  in  this  connection. 

"Very  truly  yours, 

"GEORGE  PECK,  Pres't." 

To  which  the  following  response  was  made: 

"City  Clerk's  Office,  Ludlow,  Ky.,  April  29.  1898. 
"Bennett  &  Peck  Heating  and  Ventilating  Co., 

•Cincinnati,  Ohio: 
"Gentlemen— -Your  letter  of  recent  date,  advising  us  that  you  are  holding- 
contract  for  the  placing  of  your  system  of  heating  and  ventilation  in  the 
proposed  new  school  house  in  this  city  came  duly  to  hand.  I  am  instructed, 
as  city  clerk,  to  inform  you  that  your  system  will  not  be  adopted  nor  placed 
In  said  school  house  when  we  order. 

"Yours  truly,  J.  C.  RICHARDSON,  City  Clerk." 

After  the  receipt  of  this  letter  appellee  instituted  this  action  in  the  Ken- 
ton Circuit  Court,  setting  out  the  contract,  and  its  breach,  and  praying 
judgment  for  damages  therefor  in  the  sum  of  $1,840.  To  this  appellant  filed 
an  answer,  setting  out  a  number  of  defenses,  to  some  of  which  demurrers 
were  sustained,  and  finally,  under  order  of  court,  it  filed  a  reformed  answer, 
in  which  it  denied  the  Incorporation  of  appellee,  or  that  it  had  ever  been 
ready  or  willing  to  comply  with  its  contract,  and  alleging  that  the  contract 
had  been  mutually  abandoned,  and  had  become  null  and  void;  that  tlie 
same  had  t>een  entered  into  with  reference  to  the  issuance  of  certain  tx)nd» 
of  the  city,  from  the  proceeds  of  which  funds  were  to  be  raised  to  carry  out 
the  contract,  and  that  afterwards  the  city  had  been  required,  by  an  act  of 
the  general  assembly  of  the  Commonwealth  of  Kentucky,  to  turn  over  the 
entire  proceeds  of  the  bonds  to  the  board  of  education  of  the  city,  and  that 
it  now  had  no  funds  with  which  to  carry  out  the  same;  that  the  entire  mat- 
ter  of  building  and  furnishing  the  school  building  in  question  bad,  since 
the  making  of  the  contract,  t)ecn  placed  by  law  in  the  hands  of  the  board  of 
education.  The  answer  further  denied  that  appellee  had  been  damaged  in 
the  sum  of  $1,840,  or  in  any  other  sum. 

The  issues  having  been  made  up  by  a  reply,  a  trial  was  had  by  jury,  which 
resulted  in  a  verdict  in  favor  of  appellee  in  the  sum  of  $1,165,  of  which  ap- 
pellant is  now  complaining. 

The  making  of  the  contract,  and  the  authority  so  to  do  at  the  time  it  was 
entered  into  by  the  parties,  was  not,  and  could  not-be,  denied.  The  proper 
incorporation  of  appellee  under  the  laws  of  the  State  of  Ohiu.  while  pliM*^ 
in  issue  by  the  pleadings,  was  abundantly  established  by  uncontradicted 
evidence.  The  municipality  having  authority  to  make  the  contract  in  qnes- 
tion,  and  having  made  it,  no  subsequent  legislation  could  abrogate,  or  in- 
validate, it,  and,  therefore,  no  change  by  legislative  enactment  in  the  status 
of  the  city,  with  reference  to  the  control  of  the  school  building,  could  alter 
its  responsibility  to  appellee  under  the  contract.  This  has  been  eleiuentoiy 
since  the  Dartmouth  College  case.  Appellee  fully  established  its  wilHDg- 
nesB  and  ability  to  perform  the  contract,  and,  as  to  this, 'there  was  no  con- 
trariety in  the  evidence. 
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There  is  no  allegatioD  of  fraud  or  corruption  in  reference  to  the  malcing  of 
the  contract,  either  in  the  pleading,  or  the  proof,  and  the  breach,  so  far  ai 
the  record  shows,  was  wanton  and  arbitrary.  The  court,  at  the  close  of  the 
testimony,  properly  instructed  the  jury  peremptorily  to  find  for  appellee, 
and  there  was  no  error  in  its  refusal  either  to  allow  evidence,  or  to  instruct 
the  jury  upon  the  question  as  to  whether  or  not  the  furnaces  could,  or 
would,  if  built  and  installed  in  the  school,  carry  out  the  terms  of  the  con- 
tract. This  contention  of  appellant  is  based  upon  the  guaranty  that  the 
furnaces,  when  installed,  would  keep  the  building  sufficiently  heated  for 
comfortable  occupancy  during  the  coldest  winter  weather.  We  think  this 
question  too  vague  and  speculative  for  consideration.  Appellee  had  guar- 
anteed in  the  contract  what  its  furnaces  would  do  when  installed  in  the 
building;  this  guaranty  had  been  accepted  by  appellant  as  sufficient;  it 
could  not.  In  the  face  of  its  arbitrary  and  wanton  breach  of  the  contract,  go 
into  a  speculation  as  to  whether  or  not  the  furnaces  would  have  complied 
with  the  guaranty. 

But  we  tliink  the  court  erred  in  giving  the  measure  of  damages  in  in 
struction  No.  2,  which  is  as  follows:  **The  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  what  It  would  have  cost  to  complete 
the  work  by  plaintiff  at  the  date  of  the  breach  of  the  contract.'* 

There  should  have  been  added  to  this,  "less  such  a  sum  as  will  be  reason- 
ably sufficient  to  furnish  repairs  for  the  castings  of  the  furnaces,  operated 
with  ordinary  care,  for  a  period  of  ten  years. " 

In  Seilgewick  on  Damages,  section  (318,  it  is  said:  ''Where  one  engaged  in 
the  performance  of  a  contract  is  wrongfully  prevented  by  the  employer  from 
completing  it,  the  measure  of  damages  is  the  difference  between  the  price 
agreed  to  be  paid  for  the  work  and  what,ir.  would  have  cost  the  plaintiff  to 
complete  it.  Differently  stated,  the  rule  in  such  a  case  is  recompense  to  the 
.  plaintiff  for  the  part  performed,  and  indemnity  for  his  loss  in  respect  to  the 
part  unexecuted.  The  plaintiff  is  to  be  placed  in  the  same  condition  he 
would  have  been  in  if  he  had  l)een  allowed  to  proceed  without  interference." 
In  the  Am.  &  £ng.  Ency.  of  Law,  2d  edition,  1116,  the  rule  is  thus  stated: 
**In  the  cases  of  contract  for  the  sale  of  articles  to  be  manufactured,  the 
actual  damages  suffered  are  the  measure  of  recovery,  and  is  frequently  the 
difference  between  the  cost  of  manufacturing  and  delivering  the  goods  and 
the  contract  price,  that  is,  the  profit  which  the  plaintiff  would  have  made 
if  the  contract  had  been  fully  performed." 

,  In  the  case  of  Hauser,  Brenner  &  Path  Co.  v.  Tate  &  Co.,  106  Ky.,  701,  20 
Ky.  Law  liep. ,  1716,  the  court  said:  "The  general  rule  is  that  the  measure 
of  damages  for  brach  of  an  executory  contract  includes  loss  of  profits  which 
grow  out  of  the  contract,  and  which  would  have  been  realized  from  its  full 
performance. ' ' 

In  the  light  of  these  authorities,  which  we  deem  to  state  the  correct  rule, 
what  would  have  been  appellee's  profit  on  the  contract  if  it  had  been 
allowed  to  proceed  to  its  full  performance V  Manifestly  It  would  have  been 
the  difference  lietween  the  cost  to  it  of  properly  installing  its  system  of  heat- 
ing and  ventilation,  etc.,  in  the  school  building  and  the  contract  price,  less 
such  a  sum  as  would  reasonably  keep  the  castings  of  the  furnaces  in  repair 
during  the  contract  period  of  ten  years.     This  cost  of  repairing  the  casting 
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Is  neither  Tague  nor  speculative;  conimon  experience  teaches  that  they 
would  need  repairs  from  year  to  year,  and,  under  the  contract,  this  expense 
was  to  be  borne  by  appellee.  His  profit,  upon  the  whole  contract,  therefore, 
can  not  be  ascertained  without  deciucting  the  reasonable  value  of  these  re- 
pairs during  the  contract  period.  We  thinle.  therefore,  the  court  erred  in 
refusing  to  submit  the  question  of  repairs  of  the  castings  in  its  instructions 
to  the  jury. 

For  the  reason   indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


LOUISVILLE  &  ATLANTIC  RY.  CO.  v.  BENNETT  &  MOKGAN. 

(Filed  October  80,  1903— Not  to  be  reported. ) 

~1.  Action  on  contract— Trial  as  to  part  of  defendants— Under  section  363 
of  the  Civil  Code  an  action  against  two  or  more  defendants  may  Ix?  tried  as 
to  one  of  them,  although  not  ready  for  trial  ns  to  the  others. 

2.  Carriers— Delay  in  delivering  freight- Damages— A  carrier  is  not  re- 
sponsible to  a  shipper  for  delay  in  unloading  a  shipment  of  live  stoclw  from 
the  cars  after  reaching  the  destination  arising  from  the  refusal  to  receive  a 
check  of  the  shipper,  and  pi'oof  to  show  that  the  agent  of  the  carrier  at  the 
shipping  point  had  assured  the  shipper  of  the  acceptance  of  the  check  at  the 
other  end  of  the  line  was  not  admissible,  he  having  no  right  to  make  such 
assurance. 

Wallace  &  Harris  and  J.  Tevis  Cobb  for  appellant. 

Grant  E.  Lilly  for  appellees. 

Jkppeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson, 

Appelleee  shipped  a  car  load  of  cattle  fronj  Valley  View,  Ky.,  to  Bloom- 
Ington,  111.,  and  brought  this  suit  for  damages  on  the  ground  that  the  cattle 
were  not  carried  through  in  a  reosonable  time,  and  that  the  carriers  failed 
and  refused  to  stop  the  car  for  the  purpose  of  allowing  the  plaintiffs  to  feed 
•or  water  the  stock,  an<l  failed  and  refused  to  water,  feed  or  unload  the  stock; 
that  the  cattle  were  on  the  car  from  the  afternoon  of  November  12  to  the 
afternoon  of  November  15,  but  should  have  l)een  carried  through  in  twelve 
hours'  time;  and  by  ivason  of  this  the  cattle  were  damaged  to67.  The 
cattle  were  carried  by  the  Louisville  &  Atlantic  R.  R.  Co.  from  Valley 
View  Uj  Nicholasville,  and  there  delivered  to  the  Cincinnati,  New  Orleans 
&  TexMS  Pacific  Ry.  Co..  who  carried  them  to  Cincinnati,  and  delivered 
them  to  the  Cleveland,  Ciminnati,  Chicago  &  St.  Louis  Ry.  Co.,  which 
took  them  to  Bloom ington.  All  three  companies  were  made  defendants  to 
the  petition  and  filed  answer.  The  case,  however,  was  tried  as  against  the 
first- named  company,  it  not  .standing  for  trial  at  that  term  as  to  the  others. 

The  jury  returned  a  verdict  for  $1*25  in  favor  of  the  plaintiff,  and  the  com- 
pany appeals. 

There  is  no  doubt,  under  the  evidence,  that  appellant  took  the  stock  fnmi 
Valley  View  to  Nicholasville  on  its  train  and  delivered  i%  theiv  in  g»K»d  order 
in  time  for  the  first  train  on  the  connecting  line  which  would  take  it  to 
-Cincinnati.     The  trouble,  thtnvfore,  was  due  to  no  fault  of  appellant  itself, 
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«nd  it  ia  not  responsible  unless  as  a  through  carrier.  In  its  answer  It  set 
up  a  written  contract  signed  by  the  shippers  under  which  the  stock  was  re- 
■ceived,  and  by  this  written  c'4)n tract  it  undertook  to  carry  the  stock  to  Nich- 
olasville,  Ky.,  and  forward  it  from  there  as  agent  of  the  shipper  to  Bloom* 
Ington.    It  pleaded  the  contract  in  bar  of  any  recovery  beyond  its  own  line. 

In  reply  to  this  the  plaintiffs  alleged  that  the  plaintiffs  had  not  shipped 
-over  that  line  to  Bloomington  beforo,  and  before  doing  so  they  calleil  on  the 
ilefendant  company  for  the  routing  and  freight  charges  and  the  terms  of  the 
-contract;  that  the  freight  charges  given  to  them  were  the  sum  of  $57;  that 
the  routing  was  to  Nicholasville,  thence  to  Cincinnati,  thence  to  Blooming* 
ton,  and  it  was  agreed  that  appellant  would  be  liable  for  the  cattle  all  the 
"way  through,  and  for  any  damages  for  delay  or  accident;  that  they  refused 
to  deliver  the  cattle  until  appellant  had  agreed  to  do  this;  that  then  the 
•cattle  were  loaded  on  the  train,  and  in  a  few  moments  after  this  the  defend- 
ant produced  the  writing  referred  to  in  the  answer,  and  asked  the  plaintiff, 
Morgan,  who  alone  was  present,  to  sign  it;  that  he  refused  to  do  this  for  the 
reason  that  he  was  an  unlearned  man.  and  could  not  read  understandlngly 
%he  paper;  that  he  then  demanded  of  appt^lant  to  explain  the  same  to  him, 
and  thereupon  it  repeated  the  contract  above  set  forth,  and  he  then  signed 
the  writing  updn  its  assurance  that  this  was  what  it  meant,  and  thus  his 
signature  was  obtained  to  the  paper  by  appellant's  fraudulent  misrepresenta- 
tion. Issue  was  joined  on  these  averments,  and  the  court,  by  its  instruc- 
tion, told  the  jury  that  if  the  plaintiff,  Morgan,  refused  to  sign  the  paper 
until  the  contents  were  explained  to  him,  and  that  the  defendant's  agent 
explained  to  him  that  the  paper  contained  the  agreement  above  set  forth, 
and  he  signed  it  upon  the  faith  of  such  explanation,  and  without  knowing 
its  contents,  and  when  he  could  not  have  learned  what  it  contained  by  the 
•ezeroise  of  such  care  as  persons  of  ordinary  prudence  ordinarily  exercise 
under  similar  circumstances,  the  plaintiffs  were  not  bound  by  the  paper. 
This  instruction  seems  to  us  to  have  fairly  submitted  the  case.  The  evl- 
<]ence  was  very  conflicting.  The  testimony  of  the  plaintiff,  Morgan,  as  to 
what  occurred  between  him  and  the  agent  at  the  time  of  the  contract  was 
made  in  these  words : 

**Q.  State  what  .occurred  between  this  agent  and  yourself  prior  to  sending 
them?" 

*'A.  I  wanted  to  send  these  cattle  to  Bloomington,  111.,  and  I  go  down 
there  to  get  the  train  and  route.  He  told  nie  that  he  would  ship  them  to 
^Bloomington ;  that  he  would  send  them  to  Cincinnati  for  liO.  and  that  from 
there  on  it  would  be  15  cents.  It  made  157.50  in  all,  I  think.  I  came  here 
and  tried  to  get  the  rates  on  the  other  road,  the  L.  &  N." 

**A.  Did  he  explain  the  contract  to  you,  or  did  you  understand  ity" 

**A.  I  had  taken  the  cattle  down  there  to  ship,  and  in  making  out  the  bill 
I  didn't  like  it,  and  didn't  understand  it,  and  asked  him  to  explain  it  to 
me;  and  he  did  explain  It  to  me,  and  .viid  that  that  bill  would  take  my 
oattle  to  Bloomington  safe  and  sound,  and  that  It  would  take  the  boy  there; 
and  I  told  him  that  I  didn't  understand  that  at  all,  and  he  said  he  would 
vouch  for  it,  and  that  the  railroads  would  take  my  cattle  there  all  right, 
and  if  they  didn't,  they  would  stand  good  for  it."  (Objection;  overruled; 
•exception. ) 
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"Q.  Tou  say  that  this  defendant  company  was  to  be  responsible  for  any 
damage,  or  accident,  or  delay?" 

'*A.  Yes,  sir;  he  said  that  they  couldn't  take  my  cattle  without  being  re- 
■ponslble;  that  is  what  he  told  me." 

"Q.  Now,  when  this  writing  was  drawn  up.  what  was  said  to  you  with 
reference  to  this  written  contract  which  you  signed?"  (Objection;  over- 
ruled; exception.) 

**A.  He  said  they  couldn't  take  my  stock  and  damage  them  without  pay- 
ing for  them ;  that  they  were  responsible  for  all  damage. " 

"Q.  Did  you  understand  by  this  agreement  here  that  the  Louisville  &  At- 
lantic K.  H.  Co.  would  take  this  stock  to  Nichulasville  on  its  own  line,  and 
then,  as  your  agent,  forward  the  cattle  on?" 

•*A.  No,  sir." 

•*Q.  Did  you  understand  it  at  all?"  (Objection  by  defendant's  counsel 
overruled  by  the  court,  to  which  ruling  defendant  excepts. ) 

"A.  No,  sir,  I  wouldn't  have  shipped  them  under  any  such  contract  If  I 
had  understood  it  as  they  now  explain  it." 

While  part  of  this  is  somewhat  incoherent,  and  would  seem  to  indicate  that 
the  stenographer  failed  to  get  down  at  one  time  at  least  all  that  was  said. 
Btill,  taking  it  altogether,  we  think  It  susbtautially  sustains  the  averments 
of  the  reply  as  to  the  execution  of  the  contract,  and  justified  the  submission 
of  the  question  to  the  jury.  The  action  was  upon  a  contract  within  the 
meaning  of  the  provisions  of  the  Code,  and,  therefore,  stood  for  trial  as 
against  appellant,  although  it  was  not  ready  for  trial  against  the  other  de- 
fendants. (Civil  Code,  section  868;  Pittsburg,  &c.,  R.  R.  Co.  v.  Vlers,  24 
Ky.  Law  Rep.,  856,  and  cases  cited.  > 

In  Richmond,  &o.,  R.  R.  Co.  v.  Richardson.  28  Ky.  Law  Rep..  2284,  there 
was  no  showing  that  the  shippers  were  misled  by  any  assurances  of  the 
agent,  and  induced  to  accept  the  contract  by  misrepresentations  on  his  part 
as  to  what  it  was.  But  the  agent  has  no  authority  to  assure  the  shippers  as 
to  the  acceptance  of  the  check  at  the  other  end  of  the  line,  and  proof  of  this 
should  have  been  admitted.  The  defendants  were  not  responsible  for  the 
delay  in  getting  the  cattle  off  the  cars  after  they  reached  Bloom ington  by 
reason  of  the  refusal  of  the  company  there  to  accept  the  check,  and  the  court 
should  have  so  instructed  the  jury. 

For  this  error  the  judgment  is  reversed  and  cause  remanded  for  a  new 
trial.  On  another  trial  the  court  will,  in  instructing  the  jury,  define  the 
measure  of  damages. 


WILLIAMS  V.  WILLIAMS'  EX'OR. 
(Filed  October  30,  1903— N<it  to  be  reported.) 

1.  Division  of  decedent's  estate — Deed  to  husband  in  trust  for  wife— Lands 
deeded  to  the  husband  in  a  division  of  the  estate  of  the  wife's  decreased  father 
are  held  in  trust  for  her,  and  go  to  her  children  after  the  death  of  both  the 
husband  and  wife  as  against  the  children  of  the  husband  by  a  second  wife. 

8.  Limitation— The  possession  of  the  husband  during  the  life  of  his  wife 
was  not  adverse  to  her,  and,  after  her  death,  he  being  entitled  to  the  land 
by  curtesy,  his  possession  was  noc  adverse  as  against  their  children  so  as  to 
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.  ^tart  the  mnninff  of  the  statute  of  limitation,  in  the  absence  of  a  notorious 
renunciation  of  the  right  under  which  he  held. 

8.  Same— As  to  lands  of  the  wife  sold  by  the  husband,  during  his  tenancy 
by  curtesy,  to  a  bona  fide  purchaser,  his  estate  is  required  to  account  to  her 
-children  for  the  purchase  priccJ  provided  such  sale  was  made  within  fifteen 
years  next  before  the  filing  of  a  proper  pleading  to  recover  same,  the  sale 

,  being  sufficient  notice  to  set  the  statute  in  motion. 

Waddill  &  Pratt  and  Bourland  &  Hanson  for  appellant. 

F.  M.  Baker  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1847  David  Cannady  died  a  resident  of  what  is  now  Webster 
county,  leaving  six  children  surviving  him  and  owning  two  tracts  of  land 
«nd  some  negroes.  One  of  his  daughters,  Prudence  Cannady,  married  S.  H. 
Williams.  After  this,  about  the  year  1853,  the  land  and  negroes  wei*e  divided 
between  the  children,  all  of  whom  were  then  of  flge;  and  in  this  division  a 
tract  of  one  hundred  and  three  acres  of  land  on  Slover  creek  and  sixty-two 
acres  on  Tradewator  fell  to  Prudence.  She  and  her  husband  moved  on  the 
land  and  lived  on  it  from  that  time  until  her  death  during  the  Civil  War. 
Before  this,  on  July  16,  1853,  the  other  children  of  David  Cannady  executed 
a  deed  to  her  husband,  S.  H.  Williams,  for  the  two  tracts  of  land.  He  con* 
tinned  to  live  on  the  land  and  to  hold  it  after  her  death,  his  two  children 
by  her  living  with  him.  One  of  these  children  died  soon  afterward,  an  in< 
fant  and  unmarried.  Subsequently  S.  H.  Williams  married  again,  and  by 
the  second  marriage  had  six  children,  who  survived  him.  He  died  in  the 
year  1901,  and  this  suit  was  brought  to  settle  his  estate,  which  was  consider- 
able. Appellant,  H.  B.  Williams,  the  only  surviving  child  of  the  first  wife, 
filed  an  answer,  claiming  the  two  tracts  of  land  allotted  to  his  mother  in 
the  division  of  her  father's  estate.  He  charged  that  his  father,  S.  H.  Wil- 
liams, induced  the  other  children  of  David  Cannady  to  make  the  deed  to 
him ;  that  no  consideration  was  paid  for  it  and  It  was  only  a  deed  of  division ; 
that  his  father  took  possession  of  the  land  and  held  it  under  a  deed  in  trust 
for  his  wife,  and  after  her  death  as  tenant  by  curtesy,  his  possession  at  all 
times  being  amicable.  He  prayed  that  he  be  adjudged  the  land.  Issue  was 
joined  on  these  allegations.  On  final  hearing,  the  court  adjudged  that  he 
was  not  entitled  to  any  part  of  the  land,  and  he  appeals. 

The  deed  recites  a  consideration  of  $525;  but  the  proof  is  conclusive  that 
S.  H.  Williams  paid  nothing  for  the  land.  It  shows  that  he  had  nothing  at 
the  time  and  was  in  debt.  It  also  shows  conclusively  exactly  what  property 
David  Cannady  left  and  what  fell  to  each  child  in  the  division.  The  recited 
consideration  of  1525  wns  plainly  put  in  the  deed  because  the  land  was 
Tallied  in  the  division  at  this  amount  to  Mrs.  Williams.  Although  the  testi- 
mony of  a  number  of  the  children  of  David  Cannady  is  taken,  and  they  all 
4kgreeon  the  above  facts,  none  of  them  explain  how  the  deed  was  made  to  the 
husband  or  seemed  to  know  in  fact  that  they  had  made  the  deed  to  the  bus- 
band.  The  wife  claimed  the  property  as  long  as  she  lived  as  her  own,  and 
the  proof  would  indicate  that  her  husband  recognized  it  as  her  property. 
^Taking  all  the  evidence,  we  conclude  that  the  deed  was  made  to  the  husband 


838  WILLIAMS  V.  WILLIAMS'  EX'OB. 

as  the  representative  of  the  wife,  and  that  he  held  the  proi)erty  in  trust  for 
her.  In  Black  v.  Black,  21  Ky.  Law  Rep.,  408,  and  Jenkins  v.  Taylor,  9» 
Ky.  Law  Rep.,  113H,  28  Ky.  Law  Rep.,  1574,  on  facts  no  stronger  than  those 
before  us,  this  court  held  that  land  which  had  been  deeded  to  the  husband 
In  a  division  of  the  estate  of  the  wife's  father,  belonged  to  her  children,  and 
we  reach  the  same  condition  here. 

It  is  insisted  for  appellees  that  the  claim  is  stale  and  is  barred  by  liinita* 
tion.  The  length  of  time  that  has  elapsed  since  the  transaction  occurred  is 
to  be  considered  by  the  court  in  weighing  the  evidence,  but  where  the  facta 
are  clearly  established  mere  lapse  of  time  will  not  defeat  the  claim  unless  it 
is  barred  by  limitation,  or  there  is  some  other  reason  making  it  inequitable. 
As  the  husband  was  tenant  by  the  courtesy,  and  as  such  entitled  to  the  pos- 
iession  of  the  land  during  his  life,  we  do  not  see  that  the  claim  is  stale. 

As  to  the  statute  of  limitation  we  have  had  more  difficulty.  Since  the 
husband  and  wife  both  lived  on  the  land  and  he  held  title  for  her,  his  pos- 
session was  not  adverse  to  the  wife  during  her  lifetime.  After  her  death  he 
was  entitled  to  the  land  as  tenant  by  the  curtesy,  and  appellant  had  no  cause 
of  action  against  him  to  recover  it.  The  rule  is  that  the  statute  of  limitation 
runs  against  all  constructive  trusts,  and  if  S.  H.  Williams  had  not  been  ten- 
ant by  the  curtesy  of  the  land  the  lapse  of  time  would  have  barred  the  action. 
But  as  he  was  tenant  by  the  curtesy  his  possession  of  the  land  was  rightful, 
and  as  he  entered  as  trustee,  and  evidently  held  as  trustee  for  his  wife  during 
her  lifetime,  it  must  be  presumed  that  he  continued  to  hold  in  the  same  capac- 
ity after  her  death.  Under  all  the  evidence  we  conclude  that  there  was  no 
such  notorious  renunciation  of  the  trust  or  notice  of  it  brought  home  to  appel- 
lant as  should  set  the  statute  in  motion  after  the  wife's  death  or  at  least  for  a 
sufficient  length  of  time  to  bar  the  action.  The  relation  of  father  and  sod 
existed  between  the  parties.  The  son  naturally  looked  to  his  father  as  his 
friend.  The  most  cordial  relations  existed  between  them,  and  the  evidence 
does  not  make  out  a  state  of  case  sufficient  to  put  the  son  on  notice  that  the 
father  was  claiming  the  son's  property  by  adverse  posf«esslon.  In  a  case  of 
this  character,  where  a  trust  is  once  established,  clear  proof  of  its  renuncia- 
tion and  notice  of  it  to  the  adverse  party  must  be  shown  to  set  the  statute  io 
motion.  S.  H.  Williams  was  a  nmn  of  considerable  property.  No  rights  of 
creditors  are  involved.  It  is  only  a  question  between  the  children  of  the 
two  marriages.  It  is  to  be  presumed  that  a  man  occupying  the  station  of 
8.  H.  Williams  intended  to  deal  fairly  with  his  own  children,  and  an  in- 
tention to  claim  their  property  as  his  own,  will  not  be  imputed  to  him  on 
doubtful  evidence.  We,  therefore,  conclude,  under  all  the  evidence,  that  the 
court  should  have  adjudged  the  one  hundred  and  three-acre  tract  of  land  to 
appellant. 

As  to  the  sixty -two-acre  tract,  it  appears  from  this  record,  as  we  under- 
stand it,  that  S.  H.  Williams  sold  this  in  his  lifetime  to  Foster  Watson.  As 
Watson  was  a  bona  flde  purchaser  U^  the  extent  that  the  legal  title  to  the 
land  was  in  S.  H.  Williams,  he  will  hold  the  land,  but  S.  H.  Williams'  es- 
tate should  account  to  appellant  for  the  purchase  money  as  It  does  not  ap* 
pear  that  this  wile  was  made  fifteen  years  before  the  filing  of  appellant'^ 
answer  and  cross  petition.  If  this  sale  had  l)eeu  made  more  than  fifteen 
years  before  the  filing  of  the  answer  and  cross  petition,  then,  as  to  this  tracts 
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appellant  would  be  barred  by  limitation ,  for  the  sale  of  it  was  sufficient  to- 
apprise  him  of  an  adverse  holding. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro- 
ceedings consistent  herewith. 


EQUITABLE  LIFE  ASSURANCE  SOCIETY  OF  THE  UNITED 
STATES  V.  WARREN  DEPOSIT  BANK,  &c. 

(Filed  October  80,  1903— Not  to  be  reported.) 

1.  Life  insurance— Paid-up  policy— Laches— In  considering  the  denial  of 
the  right  of  the  assured  to  maintain  an  action  against  an  insurance  com- 
pany for  a  paid-up  policy  because  of  his  laches  in  instituting  the  action  the 
court  will  attribute  to  him  his  laches  from  the  first  moment  when  he  might 
have  sued,  and  not  merely  from  a  given  time  from  the  end  of  a  reasonable 
time  within  which  he  might  have  sued. 

8.  Same — Bankruptcy  of  assured— No  deduction  in  favor  of  the  assured 
will  be  made  on  account  of  an  adjudication  declaring  him  a  bankrupt,  as 
the  assignee  of  the  policy  or  his  trustee  in  bankruptcy  might  have  sued  even 
If  he  could  not  have  done  so. 

Humphrey,  Burnett  &  Humphrey  and  Mitchell  &  DuBose  for  appellant. 

John  M.  Galloway,  John  B.  Rodes  and  W.  B.  Gaines  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

Appellee  presents,  by  a  petition  for  rehearing,  two  arguments  for  an 
affirmance  of  the  judgment  appealed  from,  notwithstanding  the  rule  an- 
nounced in  the  opinion  heretofore  delivered.  ^ 

Taking  the  rule  of  law  announced  by  this  court  in  Spratley  v.  Mutual 
Benefit  Life  Insurance  Co.,  11  Bush,  447,  and  supported  by  the  decisions  of 
the  courts  of  other  States,  it  is  assumed  in  the  argument  that  it  is  in  con- 
flict with  the  original  opinion  herein. 

In  Spratley  v.  Ins.  Co. ,  supra,  the  question  decided  was  that  an  action  to 
recover  upon  a  life  iwllcy  accrues  within  a  reasonable  time  after  the  death 
of  the  assured  within  which  to  make  up  and  present  proof  of  death,  and  not 
upon  the  actual  demand  of  payment,  as  in  case  of  an  ordinary  obligation 
Xiayable  on  demand;  and  that  consequently  the  statute  of  limitation  would 
begin  to  run  from  the  end  of  such  reasonable  time.  To  the  same  effect  are 
the  other  decisions  cited  by  counsel.  It  should  be  borne  in  mind,  though, 
that  the  rule  adopted  and  applied  in  this  State,  in  cases  like  this  one,  is  not 
the  law  of  limitation,  but  of  laches.  The  policy  required  the  demand  for 
Xmid-up  insurance  to  be  made  within  six  months.  The  court  rejects  that 
provision,  as  the  time  is  held  to  be  not  of  the  essence  of  the  e«mtract.  In- 
stead, the  court  holds  that  the  assured  may  demand  a  paid-up  policy  within 
a  reasonable  period,  and  decides  that  generally  five  years  from  the  date 
when  the  assured  might  first  have  demanded  it  will  be  deemed  the  limit  of 
such  rea.souable  time.  The  denitil  of  a  plaintiff's  right  to  maintain  his  suit, 
because  of  his  laches  noc«s.sari]y  and  always  involves  the  consideration  of 
that  right  from  the  first  moment  when  he  might  have  sued.  It  may  l)e- 
more  or  less  than  a  statu tiory  bar  applied  in  like  cases  at   law.     If  laches. 
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should  not  be  attributed  to  the  deliuquent  litigant  till  after  a  given  time 
from  the  end  of  a  reasonable  time  within  which  he  might  have  sued,  it  is 
plain  that  his  indulgence  would  be  doubled. 

It  is  also  argued  that  as  Porter,  the  assured,  had  been  declared  a  bankrupt 
-during  the  five  years,  that  he  was  "civilly  dead,"  and  at  least  one  year 
should  be  deducted  because  no  suit  could  be  brought  against  him  within  a 
jear.  The  bank,  as  assignee  of  the  policy,  might  have  sued.  So  could  Por- 
ter's trustee  in  bankruptcy. 

The  petition  is  overruled. 

Whole  court,  except  Judge  Paynter,  considered  petition  for  rehearing. 


HUGHBANKS  v.  HUGHBANKS. 

(Filed  October  30,  1903— Not  to  be  reported.) 

Divorce  from  bed  and  board— Maintenance— In  view  of  the  very  conflict- 
ing testimony  this  court  is  unwilling  to  disturb  the  decree  of  the  trial  court 
:fizing  the  amount  allowe<l  for^  the  maintenance  of  the  wife  and  for  her 
attorneys'  fees. 

Byron  &  Hargett  and  Bardin  &  Kardin  for  appellant. 

W.  S.  Pryor  and  Geo.  Doniphan  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee,  Helena  C.  Hugh  bank,  in  the 
Bracken  Circuit  Court,  against  the  husband,  Patterson  Hnghbank,  for  a 
Judgment  of  divorce  ^  vinculo  matrimonii.  Pending  the  litigation  she 
filed  an  amended  petition,  in  which  she  withdrew  her  prayer  for  an  abso- 
lute divorce,  and  asked  for  a  separation  a  mensa  et  thoro.  Upon  the  final 
hearing  the  court  rendered  a  judgment  in  accordance  with  the  prayer  of  the 
amended  petition,  and  awarded  appellee,  for  maintenance,  the  sum  of  1150 
per  annum,  payable  quarterly,  commencing  October  8,  1901,  and  until  further 
order  of  the  court;  and  upon  proof  hoard  in  open  court  an  allowance  of 
$800  was  made  to  the  attorney.^  of  appellee,  to  be  taxed  as  costs.  From  this 
judgment  this  appeal  is  prosecuted. 

The  parties  litigant  were  married  in  the  year  1860,  living  together  as  hus- 
band and  wife  for  more  than  forty  years.  They  have  reared  a  family  of  six 
•children,  all  of  whom  are  of  age,  and  living,  as  the  record  shows,  in  pros- 
perity and  health.  In  the  evening  of  iheir  lives  they  have  become  estranged, 
and  drifted  apart.  Their  mutual  troubles,  criminations  and  recriminations 
are  told  in  a  record  of  more  than  800  pages,  a  record  unnecessarily  volumi- 
nous and  containing  evidence  unusually  contradictory. 

It  ia  unnece.ssai-y  to  discuss  this  evidence  in  detail;  it  is  sufficient  to  say 
that  it  exhibits  a  most  lamentaiile  condition  of  affairs,  and  fully  sustains 
the  learned  chancellor  In  his  judgment  separating  the  parties.  This  was 
not  an  arbitrary  judgment,  as  claimed  hj  counsel  for  appellant;  on  the  con- 
trary,  after  reading  the  rerord,  we  are  unable  to  see  how  any  other  judg- 
ment could  have  been  rendere<l.  The  allowance  of  $160  p«?r  annum  for  the 
support  of  appellee    Is  not  large,  assuming  it  to  be  true   that  she  has  do 
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"lother  income.  On  this  subject  the  evidence  is  unsatisfactory,  and  \ve  are 
not  able  to  say  that  she  possesses  any  independent  income.  It  is  true  that 
she  holds  the  title  to  seventy-two  acres  of  land,  which  does  not  appear  to  be 
<of  great  value;  and  this  seems  to  be  in  possession  of  appellant,  who  claims 
to  be  entitled  to  it,  and  that  the  deed,  by  which  it  was  conveyed  to  appellee, 
was  wrongfully  obtained  by  her.  This  question  appears  to  have  been  raised 
in  the  pleadings,  but  was  not  passed  upon  by  the  lower  court. 

There  is  also  some  testimony  of  appellee's  owning  certain  notes,  which 
came  to  her  from  her  father's  estate;  but  the  amount  and  value  of  these  are 
not  fixed  with  any  degree  of  certainty.  Appellee  claimed  that  they  were 
mostly  worthless.  Appellee  should  not  be  entirely  supported  by  appellant  if 
she  has  funds,  for  this  record  does  not  show  her  blameless,  if  it  does  not  es- 
tablish the  fact  that  the  preponderance  of  error  is  at  her  door.  By  its  terms 
the  judgment  of  allowance  is  in  the  control  of  the  chancellor,  and  he,  upon 
proper  showing,  may  modify  or  withhold  it,  as  justice  requires,  keeping  in 
view  that  appellee  is  the  wife  of  appellant,  the  mother  of  his  children,  and 
In  frail  and  delicate  health.  The  fee  of  counsel  is  reasonable,  and  we  do  not 
feel  at  liberty  to  disturb  it. 

On  the  whole  the  evidence  is  exceedingly  conflicting,  and  we  are  more 
than  usually  disposed  to  follow  the  guidance  of  the  chancellor,  who,  being 
on  the  ground,  and  probably  acquainted  with  the  parties  and  their  wit- 
nesses, is  far  better  able  to  judge  of  the  truth  of  the  testimony  than  we  are. 

Por  these  reasons  the  judgment  is  affirmed. 


ROWSEY  V.  COMMONWEALTH. 
(Filed  October  80,  ltt03. ) 

1.  Practice  in  criminal  cases— Reversal  of  judgment— Under  sections  271 
.-and  340  of  the  Criminal  Code  the  Court  of  Appeals  has  no  power  to  reverse 
a  judgment  of  conviction  in  a  criminal  case  upon  the  ground  that  there  wos 
not  suiiicient  evidence  to  sustain  the  verdict,  but  is  restricted  to  the  single 
inquiry  whether  there  was  any  evidence  before  the  jury  conducing  to  show 
the  guilt  of  the  accused.  In  this  case  there  is  evidence  conducing  to  show 
the  guilt  of  the  accused,  and  the  court  properly  left  that  question  to  the  de- 
•cision  of  the  jury. 

2.  Homicide— Proof  of  jealousy— In  a  prosecution  of  one  charged  with  hav- 
ing killed  another  it  was  competent  to  admit  proof  of  stntenients  made  by 
■the  accused  previous  to  the  killing,  which  indicated  jt^alousy  on  his  part 
ix)ward  persons  who  showed  attention  to  a  girl  with  whom  the  deceased 
-was  walking  at  the  time  of  the  shooting,  for  the  purpose  of  throwing  light 
upon  the  conduct  of  the  accused  at  the  lime  of  the  Phooting.     • 

3.  Instruction  as  to  murdiT — The  proof  of  jeahnisy  en  the  part  of  accueed 
"being  sufficient  to  show  malice  on  his  part,  it  was  proper  for  the  court  to 
instruct  the  jury  on  the  law  of  murder. 

4.  Instruction  as  to  self-defense— An  instruction  on  the  law  of  self-defense 
-which  told  the  jury  "that  if  deceased  began  the  fight  by  first  shooting  the 
•defendant,  and  that  the  defendant  had  reasonable  grounds  to  believe,  and 
did  believe,  from  the  acts  and  conduct  of  deceased,  that  he  was  in  imme- 
diate danger  of  suffering  the  loss  of  his  life  or  great  bodily  harm  at  the 
bands  of  deceased,  and  that  he  shot  deceased  to  avert  that  danger,  that  he 
-was  entitled  to  an  acquittal."  was  proper,  in  that  it  left   to  the  determina- 
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tion  of  the  jury  whether  the  belief  as  to  the  danger  of  accDsed  actually 
existed  in  his  mind  at  the  time  of  the  shooting,  and  whether  there  were  rea- 
sonable grounds  for  that  belief,  and  otherwise  conforms  to  the  settled  rule 
in  such  oases. 

6.  Dying  declaration— The  statements  of  a  person  desperately  wounded,  that 
he  had  no  hope  of  recovery  and  that  he  was  preparing  to  meet  his  maker, 
were  sufficient  evidence  that  he  was  conscious  of  his  approaching  death,  and 
made  his  declaration  with  reference  to  the  circumstances  connected  with  his 
shooting  admissible  in  evidence. 

Robert  Harding  and  Bawlings  &  Voris  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  by  William  Rowsey  from  a  judgment  of  the  Boyle  Cir- 
cuit Court  sentencing  him  to  twenty-one  years'  confinement  in  the  peniten- 
tiary for  killing  Sam  Mastin  by  shooting  him  with  a  i.istol.  The  testimony 
discloses  that  the  accused,  Rowsey,  and  the  deceased,  Mastin.  had  attended 
Sundny-school  at  a  schoolhouse  in  Boyle  county,  and  that  after  the  Sunday- 
school  was  over  they,  in  company  with  several  other  young  persons  of  both 
sexes,  were  walking  up  the  public  highway  toward  their  homes,  laughing 
and  talking;  that  the  deceased,  Mastin,  was  walking  by  the  side  of  Ellia 
Johnson,  carrying  her  bible,  and  the  accused  was  walking  immediately 
behind  them,  with  Jack  Johnson,  a  brother  of  Eliza  Johnson,  and  Jess 
Mastin.  a  cousin  of  the  deceased;  that  after  the  party  had  walked  some  dis- 
tance Rowsey.  who  appeared  to  have  been  drinking,  remarked  to  Sam  Mas- 
tin :  **Sam,  I  did  not  know  that  you  were  a  preacher;"  or,  as  detailed  by 
another  witness,  "I  see  you  have  your  bible;  are  you  going  to  preach ?'' 
That  Mastin  replied,  ''I  don't  think  I  was  cut  out  for  a  preacher,*'  and 
asked  Rowsey  what  had  become  of  the  team  of  horses  which  he  had  when  he 
helped  him  to  load  some  telegraph  poles;  that  Rowsey  responded:  **Do  you 
want  pay  for  your  work,"  and  Mastin  replied  "no,"  and  that  Rowsey  re- 
sponded: "You  needn't  get  mad  about  it,  for  I  can  whip  yon  on  the  ground 
that  it  takes  for  you  to  stiind  on."  At  this  point  a  shot  was  fired.  Elira 
Johnson  says  that  she  did  not  know  who  fired  it,  but  that  she  then  looked 
at  Mastin,  and  saw  him  fire  at  Rowsey,  and  that  Rowsey  immediately  re- 
plied with  two  shots,  and  Mastin  fell.  Jack  Johnson  testified  that  the  first 
shot  was  fired  by  Rowsey  into  the  ground,  and  that  Mastin  then  fired  his 
pistol  at  Howsey,  and  then  Rowsey  fired  two  shots  in  quick  succession.  .Tew 
Mastin  testifies  that  he  could  not  t<^ll  who  fired  the  first  shot,  but  that  after 
he  heard  it  he  wiw  Sam  Mastin  draw  his  pistol  and  shoot  Rowser,  who 
threw  up  his  hands,  and  said  "don't  do  that,  Sam;"  tliat  Mastin  then 
dropped  his  pistol  to  his  side,  turned  and  walked  eight  or  ten  feet  away 
Ijefore  Rowsey  fired  two  sht.ts  at  him.  He  also  testified  that  a  week  before 
the  shooting,  while  he  was  with  Kll/a  Johnson,  Rowsc\v  wild  to  him:  **Eli£a 
Johnson  won't  let  nie  j^o  with  her,  and  by  God.  you  shall  not  go  with  her." 
Ella  Glas.seock  testified  that  on  the  afternoon  l>efore  she  started  to  Sunday- 
schcMil  the  accused  siiid  to  her:  "Take  your  knife  along:  I  am  gtdng  to  raise 
suoh  a  smoke  over  in  the  hollow  that  you  will  need  a  knife  to  cut  it  away." 
The  testimony  of  the  defendant  is  not  materially  different  from   that  of 


BOWSEY  V.  OOMMONWEALTH.  843 

the  witneflses  for  the  Commonwealth  as  to  the  looatioD  of  the  parties,  and 
he  admits  saying,  jokingly,  to  the  deceased  that  **you  need  not  get  mad 
ahout  Itf  if  you  do,  I  can  whip  you."  He  says  that  in  response  to  this  re< 
mark  the  deceased  drew  a  pistol  from  his  right-hand  pocket  and  imme- 
diately fired  upon  him;  and  that  he  thereupon  drew  his  pistol  and  fired  two 
shots  at  the  deceased,  and  that  he  shot  in  self-defense ;  that  the  ball  from 
the  deceased's  pistol  struck  his  left  arm  and  passed  into  his  side.  He  also 
testifies  that  immediately  after  Mastin  fell  to  the  ground  he  took  off  hift 
coat,  folded  it  up,  and  put  it  under  his  head,  and  said  to  him:  '*Sam,  you 
shot  me  first,  didn't  you?  I  never  would  have  shot  first."  And  that  the 
deceased  responded:  *'Yes,  I  shot  you  first."  That  he  then  went  to  Parks- 
Tille  to  see  a  doctor,  and  that  after  he  had  dressed  his  wounds  he  sent  him 
to  care  for  the  deoeas«Hl.  Dr.  Pittman  testifies  that  he  dressed  the  wounds» 
both  of  the  accused  and  of  the  deceased ;  that  the  accused  was  shot  through 
the  left  arm,  between  the  elbow  and  wrist,  the  bullet  passing  into  the  left 
side  of  his  body  about  where  his  suspenders  were  fastened  to  his  pants;  that 
he  found  two  bullet  holes  near  the  center  of  the  back  of  the  deceased  and 
over  the  spine;  that  the  shooting  took  place  on  the  11th  day  of  May,  1M)8, 
and  that  Mastin  died  on  the  9th  of  June  thereafter.  Before  his  death  Mas- 
tin  made  a  dying  declaration,  which  was  reduced  to  writing. 

The  first  ground  relied  on  for  reversal  is  "that  the  verdict  of  the  Jury  is- 
flagrantly  against  the  law  and  evidence."  In  response  to  this  contention 
it  Is  enough  to  say  that  it  has  been  often  held  that  under  sections  271  and 
340  of  the  Criminal  Code  this  court  has  no  power  to  reverse  a  judgment  of 
conviction  in  a  criminal  oAse  upon  the  ground  that  there  was  not  sufficient 
evidence  to  sustain  the  verdict,  but  are  restricted  to  the  single  inquiry 
whether  there  was  any  evidence  before  the  jury  conducing  to  show  the  guilt 
of  the  accused.  We  think  it  sufficiently  appears  from  the  summary  of  the 
evidence  quoted  supra  that  there  was  evidence  conducing  to  show  the  guilt 
of  the  accused,  and  this  question  was  properly  left  by  the  trial  court  to  the 
decision  of  the  jury. 

The  next  ground  relied  on  is  that  the  trial  court  erred  in  Instructing  the 
jury  as  to  the  offense  of  murder,  it  being  contended  that  there  was  abso- 
lutely no  proof  of  malice,  and  in  connection  with  this  alleged  error  it  is  in- 
sisted that  the  trial  court  erred  In  permitting  Jess  Ma^^tln  to  testify  to  the 
alleged  conversation  with  the  accused  in  regard  to  going  with  Eliza  John- 
son on  the  Saturday  night  preceding  the  killing,  and  In  not  excluding  the 
testimony  of  Ella  Glasscock  and  her  father,  to  the  effect  that  Rowsey  said  on 
his  way  to  the  Sunday-school  "that  she  had  better  take  a  knife  to  cut  away 
the  smoke,"  upon  the  ground  that  there  U  no  proof  that  in  either  conversa- 
tion that  the  defendant  had  any  reference  to  Sam  Mastin.  There  is  no 
direct  testimony  of  any  previous  bad  feeling  Ix^tween  the  deceased  and  the 
accused.  The  only  suggestion  in  the  testimony  as  to  a  probable  motive  for 
hostility  on  the  part  of  the  defendant  toward  the  deceased  prevloiis  to  the 
homicide  is  that  of  Jhss  Mastin;  and  this  testimony  is  competent  ae  throw- 
ing light  on  the  defendant's  motive  for  his  conduct  immediately  preceding 
and  at  the  time  of  the  shooting.  Jealousy  is  among  the  strongest  and  most 
uncontrollable  of  the  human  passions,  and  the  facts  on  which  it  rests  are 
always  competent,  in  the  absence  of  any  other  assignable  motive,  to  show 
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whether  It  was  the  cause  of  the  accused's  act.  (Wharton  on  Criminal  Evi- 
dence, section  784;  McGue  y.  Commonwealth,  78  Penn.  St.,  186.)  And  the 
testimony  of  the  Glasscocks,  father  and  daughter,  we  think  is  clearly  com- 
petent to  show  previous  malice.  When  we  connect  the  threats  testified  to 
by  these  witnesses  with  the  offensive  and  overbearing  language  and  conduct 
of  the  defendant  towards  the  deceased,  who  was  at  the  time  in  company 
with  Eliza  Johnson,  it  is  easy  to  believe  that  the  real  basis  of  his  conduct 
was  jealousy,  arising  from  apparent  preferiinoe  on  the  part  of  Eliza  Johnson 
for  the  deceased  over  himself,  and  furnish  sufficient  evidence  of  malice,  taken 
in  connection  with  the  other  evidence,  to  justify  an  instruction  on  murder. 

Counsel  for  the  defendant  also  complain  of  instruction  No.  4,  on  two 
grounds :  First,  that  it  leaves  out  of  view  the  defendant's  right  to  shoot, 
based  upon  apparent  danger;  seoond,  and  that  it  makes  the  jury  the  final 
judges  as  to  whether  the  defendant  believed,  and  bad  reasonable  ffrounds  to 
believe,  that  the  means  resorted  to  by  him  to  protect  himself  from  impending 
danger  were  neoessary  at  the  time  he  fired  the  fatal  shot.  Whether  there 
was  actual  necessity  for  resort  to  the  means  used  by  the  accused  was  a  ques- 
tion to  be  decided  by  him  at  the  time,  and  if  he  in  good  faith  believed,  and 
Hiad  reasonable  grounds  for  believing,  that  his  only  safety  was  to  shoot  the 
defendant,  he  was  excusable.  But  whether  this  belief  actually  existed  in 
his  mind  at  the  time  of  the  shooting,  and  whether  there  were  reasonable 
grounds  for  this  belief,  is  always  a  question  for  the  determination  of  the 
jury.  (Meredith  v.  Commonwealth,  67  Ky.,  46.)  The  instruction  is  drawn 
with  special  application  to  the  facts  deposed  to  by  the  defendant  as  excusing 
his  action  It  tells  the  jury  '*that  if  Mastin  began  the  fight  by  first  shoot- 
ing the  defendant,  and  that  the  defendant  had  reasonable  grounds  to  believe, 
and  did  believe,  from  the  acts  and  conduct  of  Mastin,  that  he  was  in  imme- 
-diate  danger  of  suffering  the  loss  of  his  life  or  great  bodily  harm  at  the 
hands  of  Mastin,  and  that  he  shot  Mastin  to  avert  that  danger,  that  he  was 
entitled  to  an  acquittal." 

The  defendant  testified  that  Mastin  began  the  fight  by  shooting  first,  and 
that  he  only  shot  because  he  believed  he  was  in  danger  of  death  or  great 
bodily  harm  at  the  hands  of  deceased.  The  defendant's  right  to  an  acquittal 
is  made  to  rest,  in  this  instruction,  upon  his  belief,  based  upon  reasonable 
grounds,  and  not  upon  the  actual  existence  of  facts  which  produced  the 
ijelief.  The  words  "reasonable  grounds  to  believe"  embrace  the  idea  that 
if  there  were  such  appearances  of  danger  as  to  beget  in  the  mind  of  appel- 
lant a  reasonable  belief  of  actual  danger,  that  he  was  entitled  to  an  acquit- 
tal, whether  rhe  appearances  of  danger  were  real  or  not.  And  this  seems  to 
be  in  c()i)r(;nnlty  with  the  rule  announced  in  Kennedy  v.  Commonwealth, 
77  Ky.,  35:^  nnd  many  other  cases.  In  fact  the  instruction  is  more  favor- 
al)lt>  to  the  defendant  than  a  strict  construction  of  the  law  authorized,  as  it 
doen  not  tell  the  jury  that  the  right  of  the  defendant  to  kill  the  deceased  de- 
pended also  upon  the  additional  fact  tiiat  there  was  no  other  apparently  safe 
means  of  averting  the  then  impending  danger.  (Farris  v.  Commonwealth.) 
We  conclude,  therefore,  there  was  nothing  in  this  instruction  prejudicial  to 
the  defendant. 

The  appellant  also  complains  that  the  court  erred  in  admitting  the  dying 
declaration  of  the  deceased,  for  two  reasons:  First,  because  the  testimony 
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did  not  sufficieDtly  show  tlmt  the  deceased  had  given  up  all  hope  of  recov- 
ery; second,  because  it  was  not  limited  to  the  immediate  circumstances  sur- 
rounding and  connected  with  the  shooting.  The  statement  of  deceased  waa 
written  out  by  the  county  attorney  of  Boyle  county,  and  two  witnesses,  who. 
were  present  at  the  time  it  was  prepared  and  signed,  testify  that  Mastin- 
said  at  the  time  that  he  had  no  hope  of  recovery,  and  that  he  was  preparing 
to  meet  his  Maker.  Taken  In  connection  with  the  desperate  character  of* 
his  wounds,  we  think  these  declarations  were  sufficient  evidence  that  he  was-, 
conscious  of  his  approaching  death,  and  made  the  declaration  admissible. 
(Jones  V.  Commonwealth,  20  Ky.  Law  Rep.,  355.)  While  there  are  some- 
words  in  the  statement  that  did  not  strictly  refer  to  the  circumstances  of 
the  killing,  we  are  of  the  opinion  that  they  could  not  have  been  prejudicial; 
to  the  accused  in  the  mind  of  the  jury.  Upon  the  whole  case,  after  a  care- 
ful reading  of  the  testimony  and  consideration  of  the  arguments  of  counsel, 
we  have  reached  the  conclusion  thut  we  would  not  be  justified  in  disturbing; 
the  judgment  of  the  lower  court. 
Judgment  affirmed. 
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(Filed  October  30,  1903— Not  to  be  reported. ) 

Construction  of  deed— Where  joint  o^vners  of  a  town  lot  conveyed  a  part  of 
it  to  a  third  person  and  fixed  the  line  between  the  part  conveyed  and  that 
retained,  and  afterwards  partitioned  the  remainder  between  themselves,  the 
deed  to  one  of  them  calling  for  thirty  feet  next  to  the  part  previously  con- 
veyed and  running  back  the  entire  depth  of  the  lot  that  width,  a  purchaser 
of  the  third  part  of  the  lot  was  bound  to  take  notice  of  the  previou.s  deeds 
and  the  established  lines  and  was  not  entitled  to  recover  from  the  owner  of 
the  second  lot  an  alleged  deficiency  in  the  conveyance  to  him. 

C.  C.  Williams  and  J.  W.  Alcorn  for  appellant. 

White  &  Ray  and  Bethurum  &  Bethurum  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court.  * 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Fritz  Krueger,  and  one  White  owned  a  lot  in  Mt.  Vernon,. 
Ky. ,  fronting  100  feet  on  Main  street.  They  sold  and  conveyed  to  U.  G. 
Baker  a  lot  30  feet  wide  ofiF  of  the  west  side  of  it.  The  lot  sold  to  Baker 
fronts  on  Main  street  and  extends  back  the  full  length  of  the  lot  to  old  Main 
street.  After  appellant  Krueger  and  White  sold  to  Baker  they  built  him  a 
bouse  on  the  lot  fronting  on  Main  street,  and  placed  the  eastern  wall  of  it  on 
the  eastern  line  of  his  lot.  Afterwards  Krueger  and  White  agreed  upon  a  par- 
tition of  the  remaining  part  of  the  lot,  and  executed  deeds  to  each  other  for 
their  respective  parts.  The  deed  was  made  to  Krueger  for  80  feet  next  to 
the  property  which  had  been  conveyed  to  Baker,  and  as  part  of  the  descrip- 
tion the  deed  recites:  "This  lot  fronts  80  feet  on  Main  street  and  runs  back 
of  equal  width  225  feet  to  old  Main  street."  Krueger  erected  a  two* story 
brick  building  on  his  lot  26  feet  wide  and  70  feet  long.  It  was  placed  within 
two  inches  of  Baker's  building,  and  he  thus  left  unoccupied  by  his  building 
on  the  east  side  of  his  lot  a  strip  about  four  feet  in  width,  on  which  he  built. 
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a  stairway  partly  of  stone,  which  is  used  in  going  to  the  second  story  of  his 
building.  On  the  liacic  part  of  his  lot  he  built  a  bam  and  another  building, 
each  of  which  is  on  his  lot  ^f  it  is  30  feet  wide.  There  is  some  question  as 
to  whether  the  fence  which  he  built  is  located  on  that  line.  After  the  ap- 
pellant had  erected  his  house,  and  as  much  of  the  evidence  tends  to  show 
the  stairway  and  barn,  White  made  a  deed  to  the  appellee,  Davis,  for  the 
strip  of  land  east  of  the  property  which  had  been  conveyed  to  the  appellant. 
In  the  deed  which  White  made  to  the  appellee  this  language  appears:  "One 
town  lot,  located  in  the  west  end  of  Mt.  Vernon,  Ky.,  and  adjoining  a  lot  of 
Fritz  Krueger  and  being  a  part  of  a  lot  bought  by  Jas.  I.  White  and  Fritz 
Krueger  from  Agnes  Herron.  This  lot  fronts  40  feet  on  Main  street,  and  is 
bounded  on  the  north  by  Main  street,  and  on  the  east  by  a  lot  owned  by 
Mrs.  Rosalind  Nesbitt,  on  the  south  by  old  Main  street  and  on  the  west  by 
a  lot  owned  by  Fritz  Kreuger,  etc. " 

It  will  be  observed  that  the  land  conveyed  to  Davis,  according  to  the  recita- 
tion in  the  deed,  fronts  al)out  forty  feet  on  Main  street.    The  width  of  it  at 
other  places  is  not  stated  in  the  deed.     This  conveyance  recognizes  that 
Krueger  owns  the  lot  on  the  west  fid.%  and  only  attempts  to  vest  Davis  with 
the  title  to  the  parcel  of  land  between  Main  street  on  the  north,  old  Main 
street  on  the  south,  the  lot  of  Krueger  on  the  west  and  that  owned  by  Mrs. 
Nesbitt  on  the  east.     If  Krueger*s  lot  is  80  feet  wide,  then  Davis'  lot  is  only 
about  twenty-nine  and  one-thiid  feet  wide  on  old  Main  street.     Davis  insti- 
tuted this  action  to  recover  from  Krueger  the  strip  of  land  lying  in  a  tri- 
angular shape,  about  ten  and  two-third  feet  wide  at  its  base  (old  Main  street), 
the  two  other  lines  run  to  a  point  on  Main  street  at  the  apex  of  the  triangle. 
The  appellee's  right  to  recover  is  based  upon  the  claim  that  Krueger  must 
surrender  this  triangular  piece  of  land,  so  as  to  give  him  a  lot  40  feet  wide 
running  from  Main  street  to  old  Main  street.     The  uncontradicted  evidence 
shows  that  Krueger  &  W^hite  located  the  east  line  of  the  lot  sold  to  Baker. 
because  after  selling  Baker  they  built  a  house  for  him,  placing  the  east  wall 
of  the  house  on  the  east  line  of  the  lot.     White's  deed  to  Krueger  shows  that 
Krueger  was  to  have  a  lot  SO  feet  wide.     White's  deed  to  Davis  fihows  that  he 
onl^  intended  to  vest  Davis  with   title  to  the  land   situated   between  Mrs. 
Nesbitt 's  lot  on  the  east  and  Krueger's  on  the  west.     Davis  was   tx>und  to 
take   notice  that   Krueger  was  entitled  to  a  lot   30   feet  wide.     Davis  and 
White's  eostern  line  having  been  fixed  by  them  when  they  owned  the  whole 
lot,  that  line  must  control  in  determining  what  they  owned  at  the  time  the 
deeds  of  partition  were  made.     It  is  evident  White  did   not  intend  to  invest 
Davis  with   title  to  any  land  west  of  Krueger 's  east  line.     Knieger's  east 
line   is   30  feet  east   of   Baker's  east   line.     The  only  question  of  fact  to  be 
ascertained  Is  the  location  of  this  line,  and  it  (;an  be  ascertained  by  measure- 
ment.    If  we  were  of  the  opinion   that  White  intended   to  vest  Davis  with 
title  to  any  part   of   Krueger's  HO  foot  lot,  we  would   hold   that,  if  Krueger 
was  in  the  actual  possession  of  it,  claiming   it  as  his  own  at  the  time  the 
deed  was  made  to  Davis,  the  deed  is  champertous  and  void  to  the  extent  It 
included  within   Its  lK)undary  any  part  of  the  Krueger  lot.     It  retmlts  fn^m 
our  conclusion  that  both  of  the  instructions  piven  by  the  court  were  em>ne- 
ous. 

The  judgment  is  reversed  for  pi*oceedings  consistent  with  this  opinion 
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HAMILTON  V.  SPALDING. 
(Filed  November  5,  1008— Not  to  be  reported. ) 

1.  Quarterly  courts— Constitutional  provision— Section  lOoO  of  the  Ken- 
tucky St*atutes,  whicli  authorizes  quarterly  courts  to  provide  by  order  duly 
entered  at  a  regular  tenn  for  the  holding  of  monthly  terms  or  for  continu- 
ous sessions  of  the  courts,  is  not  in  conflict  with  section  199  of  the  Constitu- 
tion, which  establishes  quarterly  courts  and  provides  that  their  jurisdiction 
shall  be  uniform  and  regulated  by  a  general  law,  without  attempting  to  fix 
the  number  of  terms. 

2.  Bes  judicata— The  action  of  a  quarterly  court  in  sustaining  an  attach- 
ment necessarily  passed  upon  the  question  of  the  authority  of  tho  party  who 
Issued  it  to  do  so:  and  the  question  of  his  authority  can  not  be  raised  in  a 
separat-e  action  for  damages  by  the  defendant  in  the  attachment  suit  against 
the  plaintiff  therein. 

.     Lafe  S.  Pence  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellant  against  the  appellee  to  recover 
<lamage8  on  a  state  of  facts  averred  in  the  petition  substantially  as  follows : 
The  appellee  sued  the  appellant  in  the  Marion  Quarterly  Court  on  a  claim  of 
about  111;  an  attachment  was  obtained  in  the  action ;  about  116  was  gar- 
nished in  the  hands  of  the  Louisville  &  Nashville  B.  R.  Co. ;  the  quarterly 
oourt  finally  adjudged  it  to  the  plaintiff  in  the  action.  After  the  order  of 
attachment  was  served  on  the  railroad  company  it  discharged  the  appellee, 
an  employe,  from  its  service  by  reason  of  the  attachment.  The  appellant 
seeks  to  recover  the  tl6  which  the  appellee  obtained  under  the  judgnient  of 
the  quarterly  court,  and  also  to  recover  1600  damages  because  he  was  dis- 
cLarged  by  the  railroad  company  on  account  of  the  attachment.  The  grounds 
upon  which  he  seeks  t-o  recover  is  that  the  judgment  is  void  because  Oliver 
Kelly,  Jr.,  who  issued  the  attachment  and  accepted  the  attachment  bond, 
had  not  been  regularly  appointed  clerk  of  the  quarterly  court;  ond  that  the 
Judgment  was  rendeivd  at  a  monthly  term  of  the  quarterly  court.  It  is 
argued  by  counsel  for  appellant  that  there  could  only  be  four  terms  of  the 
quarterly  court  i>er  annum.  This  argument  is  made  upon  the  theory  that 
section  1050,  Kentucky  Statutes,  which  reads  as  follows:  "The  quarterly 
court  shall  be  presided  over  by  county  judge,  and  there  shall  be  held  in  each 
county  at  least  four  terms  of  the  quarterly  court  each  year,  at  intervals  of 
three  months,  and  upon  such  days  as  the  county  judge  may  fix  by  an  order 
entered  upon  the  order  book  of  said  court;  but  the  county  judge  may,  by  an 
ortler  so  entered,  provide  for  the  holding  of  monthly  terms,  or  for  continu- 
ous sessions  of  his  said  court,  but  such  order  must  be  made  at  a  regular 
term  of  said  court  and  not  to  take  effect  until  sixty  days  thereafter.  The 
terms  of  the  court  .«ihall  remain  as  now  established  until  changed  as  herein 
provided.  At  eoch  term  the  court  shall  remain  in  session  as  long  as  the 
Imsiness  requires  it,"  is  in  conflict  with  section  189  of  the  Constitution, 
which  reads  as  follows:  "There  shall  l)e  established  in  eoch  county  now 
existing,  or  which  may  be  hereafter  created,  in  this  State,  a  court,  to  be 
styled  the  quarterly  court,  the  jurisdiction  of  which  shall  be  uniform 
throughout  the  State,  and  shall   be  regulated  by  a   general   law,  and   until 
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changed  Bhall  be  the  same  as  that  now  vested  by  law  in  the  quarterly  oonrtf 
of  this  Cominonwealth.  The  Judges  of  the  county  court  shall  be  the  judget 
of  the  quarterly  courts." 

Section  139  of  the  Constitution  creates  the  quarterly  courts,  and  proYideft 
that  their  jurisdiction  shall  be  unlforra,  and  regulated  by  a  general  law.  It 
does  not  attempt  to  fix  the  number  of  its  terms.  It  follows  that  the  general 
assembly  had  the  right  to  regulate  the  juri»diotion  of  the  conrt  and  to  au- 
thorize the  holding  of  as  many  terms  of  the  court  as  It  saw  proper.  The 
general  assembly  authorized  the  quarterly  courts  by  proper  order  to  hold 
monthly  terms  or  continuous  sessions.  So  there  was  legislative  authority 
for  holding  the  term  at  which  the  judgment  complained  of  was  rendered. 

When  the  quarterly  court  sustained  the  attachment  it  necessarily  passed 
upon  the  question  as  to  whether  Kelly  was  authorized  to  issue  it,  and  the 
court  having  jurisdiction  of  the  parties  and  of  the  subject  of  the  action,  its 
judgment  is  necessarily  conclusive  of  that  question.  The  court  might  bave  * 
erred  in  deciding  that  the  party  who  issued  the  order  of  attachment  was  au- 
thorized to  do  it,  still  that  judgment  can  not  be  questioned  in  this  action, 
as  that  erroneous  opinion  would  not  make  the  judgment  void  which  was 
rendered  on  the  merits  of  the  case.  If  the  petition  had  aveinneil  that  the 
attachment  was  maliciously  sued  out  without  probable  cause,  etc.,  and  that 
he  had  been  discharged,  then  we  would  have  another  question  presented  for 
our  consideration.  This  action  was  based  solely  upon  the  claim  that  the 
judgment  of  the  quarterly  court  is  void. 

The  judgment  is  afflrme<l. 
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(Filed  November  6,  1903— Not  to  be  reported.) 

Liquor  selling— Where  several  persons  contributed  to  a  fund  with  which 
they  purchased  more  than  five  gallons  of  beer  and  afterwards  divided  it 
among  themselves  in  proportion  to  their  respective  contributions,  they  were 
not  guilty  of  selling  liquor  in  violation  of  the  local  option  law. 

Jas.  Sparks  for  appellant. 

Clifton  J.  Pratt  and  M,  R.  Todd  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  a  number  of  others  each  contributed  a  small  sum  to  a  fund 
with  which  they  bought  from  a  brewery -a  quantity  of  beer,  of  more  than  five 
gallons.  They  then  divided  it  among  themselves  in  the  proportion  that  each 
had  contrlbut'Cd  to  its  purchase.  Upon  this  state  of  facts  the  jury  found  ap- 
pellant guilty  of  violating  the  local  option  law.  The  court  held  that  appel- 
lant did  not  sell  any  of  the  beer,  by  reason  of  the  facts  above  stated.  The 
trial  court  should  have  instructed  the  jury  to  find  appellant  not  guilty. 

The  judgment  is  reversed. 


^l\^  ]^ej}tlicky  [^aW  K^porter 
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[Reported  by  Walter  6.  Chapman,  Bsq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


SIMPSON  V.  CARR  &  PARRINGTON. 
,  (Filed  October  30,  lOoa— Not  to  be  reported. ) 

1.  Plea(linj?s— Striking  from  answer— In  an  action  on  a  contract  in  which 
the  answer  contains  a  denial  of  the  allegations  of  the  petition  and  also  an 
aflfirniative  defense  setting  out  the  contract  as  understood  by  defendant,  It  is 
not  error  to  strike  out  the  alBrniative  matter  of  the  answer  on  motion  of  the 
adverse  party,  as  proof  of  the  contract  as  understood  by  defendant  can  be 
heard  under  the  general  denial. 

2.  Api)eal— Reversible  error— Alleged  error  of  the  trial  court  not  made  a 
^^round  for  new  trial  can  not  be  considered  on  appeal. 

8.  Variance— In  an  action  to  recover  judgment  for  the  sawing  of  lumber 
delivereil  to  defendant,  the  allegations  of  an  amended  i)etition  that  the  de- 
fendant had  agreed  to  pay  to  plaintiffs  the  amount  of  their  saw  bill  if  they 
would  turn  over  the  lumlDer  which  they  were  sawing  for  another,  who  was 
defendant's  debtor  and  ha<l  assigned  the  lumber  to  him,  and  that  they  had 
thereafter  looked  alone  to  defendant  for  payment,  did  not  constitute  a  vari- 
ance from  the  original  cause  of  action. 

4.  Statute  of  frauds— Where  a  creditor,  who  had  possession  of  a  sufficient 
quantity  of  the  lumber  of  his  debtor  to  satisfy  his  saw  bill  against  it,  re- 
leased the  lumber  to  another  creditor  of  the  common  debtor,  to  whom  it  had 
been  assigned,  under  an  agreement  to  pay  the  saw  bill  out  of  the  proceeds, 
the  contract  so  entered  into  did  not  come  within  the  statute  of  frauds. 

L.  C.  Winfrey,  M.  L,  Jarvis  and  J.  N.  Sharp  for  appellant. 

Stone  &  Stone  and  Sam  C.  Hardin  for  appellees. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees  instituted  this  action  against  the  appellant-,  in  the  Clinton 
Circuit  Court,  to  recover  judgment  for  the  sum  of  t(^84,  for  lumber  sawed 
and  delivered  by  them  to  him. 

The  answer  controvert  h1  the  allegations  of  the  petition,  and  upon  a  trial 
by  jury  a  verdict  was  rendered  in  favor  of  ap[x?llees  for  the  amount  claimed 
In    their  petition.     Appellants  (defendant)  motion   for  a  new  trial  was  sus- 

vol.  25—54 
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tained  by  the  court,  whereupon  appellees  (plaintifiFs)  filed  an  amended  peti- 
tion, in  which  they  allege  that  they  had  been  employed  by  one  L.  £.  Clark 
to  saw  a  lot  of  lumber  for  him.  which  they  had  done,  and  for  which  he  owed 
them  a  bill  amounting  to  $684;  that  this  lumber  was  in  their  possession,  at 
their  yard;  that  Clark  was  insolvent,  and  to  secure  themselves  they  had 
come  to  the  town  of  Albany,  Ky.,  for  the  purpose  of  suing  out  an  attacli* 
ment  against  him,  and  having  the  same  levied  upon  the  lumber;  that  in 
Albany  they  met  appellant,  and  told  him,  fully,  of  their  mission;  where- 
upon he,  claiming  also  to  be  a  creditor  of  Clark,  and  that  the  latter  bad 
assigned  to  him  his  right  to  the  lumber  in  appellees'  yard,  said  to  them. 
that  if  they  would  go  on  and  finish  the  sawing,  and  turn  over  the  lumber  to 
him,  he  would  convey  the  same  to  market,  sell  it,  and  pay  them  their  debt 
out  of  the  proceeds;  that  thereupon  they  desisted  from  suing  out  an  attach- 
ment, finished  the  sawing,  turned  over  all  of  the  lumbt»r  to  appellant,  who 
conveyed  it  away,  sold  it.  and  refused  to  pay  appellees  any  part  of  their 
debt;  and  that  after  the  contract  between  them  and  appellant  they  ceased 
entirely  to  look  to  Clark  for  payment,  aud  looked  alone  to  the  appellant 

To  this  amended  petition  appellant  demurred,  which  was  overruled,  and 
alst)  moved  to  strike  it  from  the  record,  which  was  also  overruled;  thereupon 
he  filed  an  answer  in  two  paragraphs,  the  first  controverting  the  allegations 
of  the  pr^tition  as  amended,  and  the  second  pleading,  afllrmatively,  the  con- 
tract between  him  and  appt^llees,  as  he  understood  It;  whereupon  appellee* 
moved  the  court  to  strike  from  the  record  the  aflirmative  allegations  of  the 
answer  containt'd  in  the  second  paragraph,  which  motion  was  sustained. 

Trial  being  htid  by  jury  upon  the  issues  raised,  a  verdict  was  again  ren- 
dertKl  in  favor  of  ai)pellues  for  the  amount  claimed  In  their  petition.  Ap- 
pellont's  motion  for  a  new  trial  having  been  overruled,  the  case  is  hereon 
appeal.  It  is  urged  that  the  court  eiTed  in  sustaining  appt*llet»8'  motion  to 
strike  from  the  answer  the  second  paragraph;  to  this  we  can  not  agree.  The 
Hfcond  paragraph  merely  stated,  affirmatively,  the  contract  as  appellant 
understood  it,  and  only  raised  the  same  issues  made  by  controverting  the 
all(-;?Jitions  of  the  ])etltion.  In  the  cose  of  liurke  v.  Shannon,  IS  Ky.  La^ 
Kep. ,  1170,  the  defendant  filed  an  answer,  containing  two  paingraphs,  to  a 
petition  in  an  action  on  a  contract,  the  first  containing  a  denial  of  each 
allegation  of  the  petition,  and  the  second  pleading,  as  an  alB rm tit ive defence, 
facts  which  showed  the  contract  to  be  different  from  that  alleged  in  the  peti- 
tion. Upon  motion  the  atfir:native  allegations  of  the  answer  were  stricken 
out.  This  court,  in  its  opinion,  approved  this  action  of  the  trial  court,  say- 
ing that  "it  (the  aflirmative  defense)  was  simply  a  further  denial  by  de- 
fendant, in  another  form,  of  the  statement  of  plaintiff 's  petition,  «s  proof 
of  siieh  c(»ntract  could  have  been,  and  was,  heard  under  the  issues  made  by 
the  allegation  of  the  petition,  and  a  plain  denial  thereof  by  the  answer." 

Hut  even  if  this  were  not  sound,  appellant  did  not  make  this  oci  of  the 
ctiurt  a  ground  for  a  new  trial,  and  can  not,  therefore,  be  heard  to  complain 
i)f  it  here.  It  is  strenuously  contended  by  appellant  that  the  court  erred  in 
permitting  appellees  to  amend  their  petition,  bc^cause,  as  amended,  It  set*^ 
u])  a  different  cause  of  action  from  that  contained  in  the  original  petition, 
and  then«l)y  coTistitntes  a  variance.  There  are  three  classes  of  variances 
provided  for   by  the   Code:    First,  those  which    ar^*   Immaterial;   and  as  to 
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these  section  180  authorizes  the  court  to  direct  the  fact  to  be  found  accord- 
ing to  the  eyidenoe,  and  may  order  an  immediate  amendment;  second,  those 
which  are  material,  and  which  mislead  a  party  to  his  prejudice  in  maintain- 
ing his  action  or  defense  upon  the  merits;  where  this  occurs,  the  injured 
party  must  show  the  fact  to  the  satisfaction  of  the  court,  who  thereupon 
may  order  the  pleading  to  be  amended,  upon  such  terms  as  may  be  just; 
third,  where  the  allegation  of  the  claim,' or  defense,  to  which  proof  is  directed 
be  unpi*oved,  not  in  some  particular  or  particulars  only,  but  in  their  general 
scope  and  meaning,  it  is  not  then  to  be  deemed  a  case  of  variance  within  the 
provisions  of  sections  139  and  180,  but  is  to  be  deemed  a  failure  of  proof. 

It  seems  to  us  that  the  variance  complained  of  in  this  action  belongs  to 
the  second  category,  and  It  was  doubtless  because  the  trial  judge  believed 
that  appellant  had  been  misled  by  the  variance  between  the  evidence  and 
the  original  petition  that  he  granted  a  new  trial,  and  permitted  the  amend- 
ment conforming  the  allegations  of  the  pleadings  to  the  proof. 

An  examination  of  the  original  petition  shows  that  there  is  no  variance 
between  its  general  scope  and  the  cause  of  action  set  up  in  the  petition  as 
amended.  The  amended  petition  merely  sets  forth,  with  greater  particu- 
larity and  minuteness,  the  facts  constituting  the  cause  of  action  sought  to 
be  set  up  In  tlie  original  petition.  It  may  be  conceded,  on  this  api^eal,  that 
the  original  petition  failed  to  .set  up,  by  reason  of  its  vagueness,  a  good  cause 
of  action;  the  au^ended  petition  does  not  change  the  cause  of  action  sought 
to  be  alleged  in  the  original  petition,  but  expands  and  amplifies  it,  by  set- 
ting forth,  minutely  and  particularly,  the  facts  constituting  it,  thus  mak- 
ing ap[)ellant  fully  aware  of  the  issues  he  was  to  meet  and  defend.  The  trial 
court  did  not  err  In  permitting  appellees  to  amend  their  petition,  and  the 
amendment  filed  does  not  substantially  vary  from  the  original  petition. 

Thn  contract  constituting  the  basis  of  appellees'  cause  of  action  Is  not 
within  the  provlsitai  of  the  stjitute  of  fraud.s.  Assuming  the  facts,  as  alleged, 
to  be  true,  the  agreement  was  not  a  collateral,  but  a  direct,  undertaking  on 
the  part  of  appellant  to  pay  appellees'  claim.  Appellees  had  a  common  law 
lien  upon  the  sawed  timber  in  their  possession  for  the  siiwlng,  and  when 
they  turne<l  It  over  to  appellant,  who  also  claimed  to  be  a  creditor  of  Clark, 
upon  his  promise  to  pay  their  debt  out  of  the  proceeds,  this  promise  was  not 
within  the  pale  of  the  statute.  On  this  subject  Parsons,  in  his  work  on 
Contracts,  star  pages  24  and  2."),  says:  "It  may  Indeed  l)e  stated  as  a  general 
rule  that  wherever  the  main  purpose  and  object  of  the  promisor  Is  not  to  an- 
swer for  another,  but  to  8ubs<*rve  some  purpose  of  his  own,  his  promise  is 
not  within  the  statute,  although  it  may  be  in  form  a  promise  to  pay  the  debt 
of  another,  although  the  performance  of  it  may  Incidentally  have  the  effect 
of  extinguishing  the  liability  of  another.  There  'are  several  classes  of  cases 
which  may  perhaps  be  moi-e  satisfactorily  explained  upon  this  principle  than 
upon  any  other.  Thus,  If  a  creditor  has  a  Hen  on  certain  property  of  his 
debtor,  to  the  amount  of  his  debt,  and  a  third  person,  who  also  has  an  inter- 
■est  in  the  same  proi)erty,  promises  the  creditor  to  pay  the  debt  In  considera- 
tion of  the  creditor's  relinquishing  his  Hen,  this  promise  is  not  within  the 
statute.  The  performance  of  the  promise,  it  Is  true,  will  have  the  effect  of 
discharging  the  original  debtor;  but  there  Is  no  reason  to  suppose  that  this 
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constituted,  in  any  degree,  the  inducement  to  the  promise,  or  was  at  all  in- 
the  contemplation  of  the  promisor." 

The  following  cases  are  cited  in  the  note  supporting  this  text:  '^Williams- 
V.  Leper,  S  Burr.,  188^.  There  one  Taylor,  a  tenant  to  tlie  plaintiff,  being 
in  arrear  for  r^nt  and  insolvent,  conveyeti  all  his  effects  for  the  benefit  of 
his  creditors.  They  employed  the  defendant,  as  a  broker,  to  sell  the  effects; 
and  accordingly  he  advertised  a  sale.  On  the  morning  of  the  sale  the  plain- 
tiff came  to  di.strain  the  goods  in  the  house;  whereupon  the  defendant  prom- 
ised to  pay  the  arrear  of  rent  if  he  would  desist  from  distraining:  and  he 
did  thereupon  de  dst.  Upon  these  facts  the  court  held  that  the  defendant's 
promise  was  not  within  the  statute.  To  the  same  effect  is  Houlditch  v. 
Milne,  3  Ksp.,  86.  There  the  plaintiff  had  in  his  possession  certain  carriages 
belonging  to  one  Copey,  upon  which  he  had  a  lien  for  repairs.  The  defend- 
ant, in  consideration  that  the  plaintiff  would  relinquish  his  lien,  and  give 
Up  the  carriages  to  him,  promised  to  pay  the  plaintiff  the  amount  due  him. 
And  Lord  Eldon  held  the  case  to  be  out  of  the  statute,  on  the  principle  es- 
tablished by  Williams  v.  Leper.'' 

The  principles  laid  down  in  the  caae  of  Jones  v.  Walker.  13  B.  Mon.,  357, 
and  Day  v.  Cioe,  4  Bush,  563,  do  not  militate  against  this  conclusion;  on  the 
contrary,  the  former,  when  understood,  fully  upholds  the  principle  her© 
enunciated,  and  cites,  with  approval,  the  case  of  Williams  v.  I^eper,  decided 
by  Lord  Mansfield;  it  holds  that  when,  as  in  the  case  at  bar,  there  is  a  sub- 
■tantial  transaction  between  the  parties,  independent  of  the  contract  between 
the  promisee  and  the  common  debtor,  the  contract  is  not  within  the  statute. 

The  court  said:  ''If  there  be  something  substantial  in  the  transaction 
besides  the  debt  and  the  stipulations  with  respect  to  it,  which  is  itself  a 
■uflicient  consideration  for  the  promise,  and  which  may  be  assumed  to  be 
the  real  and  principal  inducement  to  its  being  made,  then  the  promise,  being 
founded  on  some  new  consideration  arising  Ix^tween  the  creditor  and  the 
party  pn^mising,  and  collateral  to  the  original  debt,  may,  perhaps,  be  re- 
garded as  not  being  a  mere  promise  to  pay  the  debt  of  another,  and  as  not 
bsing  within  the  interdict  of  the  statute,  although  it  be  in  terms  a  promise 
to  pay  the  debt  uf  another,  and  altliough  its  performance  will  discharge  that 
debt.  The  payment  of  the  debt  of  another  may,  in  such  ca.^.  be  but  the 
mode  of  paying  the  promisor's  own  debt  incurred  for  an  equivalent  or  suflS- 
cient  consideration,  not  merely  consisting  in  the  original  debt,  or  any  dis- 
position of  it  to  be  made  by  the  creditor  while  he  continues  to  hold  the 
demand  against  his  original  debtor,  but  arising  u|X)n  other  parts  of  the 
transaction,  and  plainly  appearing  in  it.  Such  a  promise  being  founded 
upon  a  new  consideration,  independent  of  the  debt  to  be  paid,  may.  perhaps, 
be  deemed  as  an  original  promise,  and  enforcible  without  being  evidenced 
by  writing.  And  if  this  be  so,  we  should  think  the  law  of  the  case  the 
same,  though  the  party  promising  may  have  contemplated,  and,  perhaps, 
even  stipulated,  for  some  advantage  or  benefit  to  the  original  debtor.'* 

In  the  t-ase  at  bar  appellees  had  a  lieu  on  the  luml)er  to  the  extent  of  their 
claim;  appi'llant  desired  to  acquire  poj^.se.ssion,  in  order  to  make  his  debt 
against  Clark,  by  the  contract  appelk*es  surrendered  possession,  and,  with 
It,  their  lien;  appellant  received  poss^esslon,  and,  with  it  the  opportunity  to 
make  his  debt;  this  was  a  direct  and  original  contract,  which  has  nothing  to 
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•^o  with  the  statute  of  frauds,  while,  incidentally,  it  operated  to  pay  Clark '■ 
-debt,  that  fact  does  not  place  the  transaction  under  the  interdict  of  the  stat- 
lite,  and,  t^horefore,  the  question  as  to  whether  or  not  Clark  was  released 
from  his  debt  to  appellees,  or  they  thereafter  looked  to  him  for  payment,  is 
immaterial. 

The  verdict  of  the  jury  was  not  contrary  to  the  weight  of  evidence.  Two 
trials  were  had,  the  verdict  being  the  same  in  each.  Appellees  had  the  pos- 
session of  thi»  lumber,  and,  with  that  possession,  their  debt  was  secured  ;  it  ii 
not  reasonable  to  suppose  they  would  turn  over  the  property,  which  abso- 
lutely secured  their  d^bt,  upon  a  chance  that  the  proceeds  would,  after  the 
payment  of  appellant's  debt,  also  pay  theirs.  Such  an  arrangement  would 
have  shown  in  them  a  lack  of  business  acumen  which  two  juries  have,  evl- 
■dently,  not  believed. 

The  instructions  of  the  court  fully  cover  the  law  of  the  case,  and  this  ob- 
Tiates  the  necessity  of  any  discussion  of  those  refused  by  the  court. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 


ADAMS  &  WKSTLAKE  CO.  v.  ROBINSON. 

(Filed  November  5,  190S— Not  to  be  reported.) 

Bills  and  notes— Assignment—Laches  as  against  assignor— Where  the  as- 
signee of  u  promissory  note  failed  to  institute  suit  on  the  note  for  more  than 
thirty  days  after  its  maturity  and  allowed  more  than  five  months  to  elapse 
before  an  execution  was  issued  ou  the  judgment,  he  was  guilty  of  suoh 
laches  as  discharged  the  assignor  from  liability. 

Barnett  &  Barnett  and  H.  H.  Herr  for  appellant. 

Gibson.  Marshall  &  Gibson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division,  No.  1. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  18th  day  of  May,  188T,  the  Hopkins  &  Kobinson  Manufacturing 
Oo.,  by  O.  E.  Robinson,  treasurer,  executed  their  note  to  the  Union  Brass 
Co.  for  f  1,76U,  due  two  years  after  date,  without  interest.  O.  E.  Robinson 
signed  his  name  across  the  back  of  this  note,  and  it  was  subsequently  trans- 
ferred to  the  Adams  &  Westlake  Co.,  who,  tiiirty  days  after  maturity,  on  the 
I8th  of  June,  189Q,  instituted  suit  thereon,  against  tlie  Hopkins  &  Robinson 
Manufacturing  Co.  The  company  defended,  and  it  was  continued  by  con- 
sent until  the  2d  of  July,  ]8^<2,  when  it  recovered  a  judgment  against  the 
makers  in  the  Jefferson  Common  Pleas  Court.  After  a  delay  of  nearly  jflTe 
months  an  execution  issued  on  this  judgment,  which  was  returned  no  prop- 
erty found,  and  on  the  3 1st  of  August,  1893,  this  action  was  instituted  by 
the  appellant  agiinst  O.  E.  Robinson,  to  obtain  a  personal  judgment  against 
bim  on  the  note.  A  demurrer  was  interposed  by  the  defendant,  and  the 
•case  lingered  on  the  docket  without  any  steps  being  taken  until  the  20th  of 
April,  1901,  when  it  was  transferred  to  the  ordinary  docket,  and  appellee 
filed  an  answer  denying  liability,  setting  out  thn  foregoing  facts,  and  plead 
that  he  had  been  released  from  all  liability  thereon  in  consequence  of  the 
negligence  and   laches  of  the  plaintiff.     Plaintiff,  by  way  of  avoidance  of 
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this  defense,  replied  that  apx>e]lee  was  the  manaf^er  of  the  manufacturiDg^ 
company,  and  that  the  delay  complained  of  was  due  to  his  refusal  to  pay  the 
obligation  of  the  company.  A  demurrer  was  filed  to  the  reply  and  sus- 
tained, and  plaintiff  declining  to  plead  further,  its  petition  was  dismissed^ 
and  it  has  appealed  to  this  court. 

Section  481  of  the  Kentucky  Statutes  provides  that  ** every  person  who 
shall  sign  his  name  upon  the  back  of  a  promissory  note  shall  be  deemed  and 
treated  as  an  assignor  to  the  party  holding  it,  unless  in  writing  a  different 
purpose  be  expressed,  or  the  note  can  be  legally  placed  on  the  footing  of  a 
bill  of  exchange." 

There  is  no  contention  in  this'case  that  the  note  belongs  to  the  category  of 
oommercial  paper,  and  [before  an  assignee  can  recover  against  the  assignor 
he  must  institute  hLsTaotion  against  the  payor  at  the  first  term  of  the  court 
after  the  maturity  of  the  note,  obtain  judgment,  have  execution  Issued,  and 
return  of  no  property  found,  without  unreasonable  delay.  (Francis  v. 
Qant,  80  Ky.,  190.) 

In  this  case  more  than*thirty  days  elapsed  after  the  maturity  of  the  note 
before  suit  was  instituted,  and  more  than  five  months  elapsed  after  judg- 
ment before  execution  wasjissued.  This  was  such  laches  as  to  discharge  ap- 
pellee from  liability  as  assignor.  The  facts  in  this  case  are  exactly  the 
reverse  of  those  in  the  case  of  ISmallhouse  v.  American  National  Bank,  28 
Ky.  Law  Hep. ,  2385.  In  that  caes  Smallhouse,  the  president  of  the  bank, 
when  the  note  became  due, {delayed  its  collection  by  repeated  promises  that 
he  would  see  the  makers  of  the  note,  and  either  have  it  paid  or  secured. 
While  in  this  case  the  appellee  from  the  very  start  denied  all  liability  of 
either  the  manufacturing  company  or  himself.  He  did  nothing  to  lull  ap- 
pellant into  nonaction.  We  are  unable  to  see  any  reason  which  would  tak^ 
this  case  out  of  the  statute. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE   R.  R.  CO.  v.  SULLIVAN'S  ADM'R 
(Filed  November  6,  1903— Not  to  be  report-ed. ) 

1.  Fellow  servants— The  engineer  of  a  railroad  train  is  not  a  fellow  servant 
with  a  brakeman,  and  the  fireman,  who  handles  the  engine  in  the  tem- 
porary absence  of  the  engineer,  is  the  engineer  for  the  time  and  not  a  fellow 
servant  with  a  brakeman,  and  the  doctrine  of  fellow  servants  does  not  apply 
as  to  the  right  of  recovery  for  the  detith  of  the  brakeman  resulting  from  the 
negligence  of  the  fireman  while  in  charge  of  the  engine. 

8,  Laws  of  other  States— The  laws  of  another  State,  when  relied  on,  must 
be  pleaded  and  proven  as  any  other  fact. 

8.  Action  for  damages— Instruction— In  an  action  for  damages  for  the 
death  of  a  railroad  brakeman,  resulting,  as  alleged,  from  the  negligence  of 
the  engineer  in  charge  of  the  engine,  in  which  the  claim  for  recovery  was 
based  on  evidence  conducing  to  show  that  there  was  a  collision  between 
some  loose  oars  and  the  remainder  of  the  train,  an  instruction  which  author- 
ized a  finding  for  the  plaintiff  if  the  jury  believed  from  the  evldenoe  that 
deceased  was  "killed  by  the  negligence  of  defendant's  agents  or  servanta  in 
charge  of  the  engine  in  the  running,  management  or  operation  of  same/* 
was  too  vague  and  indefinite  in  fixing  the  liability  of  defendant,  and  waa 
erroneous. 
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4.  Same— Where  the  engineer  was  acting  under  the  signals  of  th«  brake- 
men,  who  had  devised  a  running  switch,  the  conductor  not  being  present, 
the  railroad  company  was  not  liable  for  injury  to  one  brakeman  resulting 
from  the  negligence  of  another  brakeman ;  and  it  was  error  to  submit  to  the 
jury  the  question  of  negligence  in  the  management  of  the  train  under  such 
circumstances. 

6.  Measure  of  damages— The  measure  of  damages*for  the  death  of  a  person 
from  the  negligent  act  of  another  is  such  a  sum  as  will  compensate  the  In- 
testate's estate  for  the  destruction  of  his  power  to  earn  money. 

B.  D.  Warfield  for  appellant. 

G.  J.  Waddill  and  Johnson  &  Worthington  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee's  intestate,  John  Sullivan,  was  a  brakeman  in  the  service  of  ap- 
pellant on  a  freight  train  running  between  Nashville,  Tenn.,  and  Irving- 
ton,  Ky.,  and  was  killed  at  Ridge  Top,  Tenn.  The  train  was  a  heavy  one, 
and  at  the  foot  of  the  hill  was  cut  in  two;  the  hill  engine  was  then  coupled 
behind  the  first  section  of  the  train  and  this  was  taken  up  the  hill.  When 
they  reached  the  top  of  the  grade  the  hill  engine  was  uncoupled  and  re- 
turned to  get  the  hind  section  of  the  train.  In  the  meantime  the  road  en- 
gine was  pulling  on  down  to  the  station  with  the  cars  attached  to  it.  The 
four  hind  cars  of  this  section  had  air  brakes,  and  It  was  desired  to  put  them 
next  to  the  engine  when  they  left  Ridge  Top.  To  do  thl^  they  cut  these 
four  cars  loose  from  the  cars  in  front  of  them  and  undertook  to  make  a  run- 
nlDg  switch,  throwing  these  four  ctirs  in  on  the  side  track  and  leaving  the 
engine  with  the  other  cars  on  the  main  track.  The  intestate  was  on  the 
front  of  the  four  cars  that  were  cut  loose.  The  other  brakeman  was  on  the 
cars  that  were  attached  to  the  engine.  In  making  the  running  switch,  or 
attempting  to  make  it,  the  intestate  in  some  way  fell,  or  was  thrown,  from 
the  car  on  which  he  was  riding,  and  was  run  over  and  kilUd. 

The  case  for  the  plaintiff  rests  on  Ihe  idea  that  the  four  loose  cars  collided 
with  the  front  part  of  the  train  from  the  negligence  of  the  fireman,  who  had 
charge  of  the  engine,  in  not  keeping  out  of  their  way,  and  also  by  reason  of 
the  negligence  of  the  engineer  of  the  hill  engine  in  giving  these  cars  a  kick 
before  he  cut  loose,  it  being  a  down  grade  from  this  point  to  the  place  where 
the  intestate  was  killed.  On  the  other  hand,  the  evidence  for  the  defense  is 
to  the  effect  that  there  was  no  collision  between  the  cars,  and  that  the  in- 
testate fell  by  reason  of  his  own  misconduct  in  negligently  sitting  on  the 
brake  wheel  and  turning  around  on  it  as  one  would  on  a  piano  stool.  The 
jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  tS,000,  and  the  defend- 
ant appeals. 

It  is  earnestly  insisted  for  appellant  that  there  was  no  proof  of  negligence, 
and  a  peremptory  instruction  should  have  been  given  to  the  jury  to  find  for 
It.  While  the  evidence  is  fragmentary,  still,  taking  it  altogether  and  the 
circumstances  shown  by  it,  we  think  there  was  some  evidence  to  go  to  the 
jury  that  the  two  sections  of  the  train  collided,  and  thus  caused  the  intes- 
tate to  be  thrown  from  his  plnca  of  duty  to  the  track  in  front  of  the  cars  on 
'Which  he  was  riding.  The  engineer  of  the  train  is  not  a  fellow  servant  with 
a   brakeman,  and  when  the  fireman  for  a  time  acts  as  engineer  in  his  ab- 
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sence  from  the  engine,  he  is  then  engineer,  and  is  not  a  fellow  serrantof 
the  brakeman.  If,  therefore,  there  was  a  collision  between  the  two  sectioDfl 
of  the  train  by  reason  of  the  negligence  of  the  person  in  charge  either  of  tlie 
road  engine  in  falling  to  keep  out  of  the  way  of  the  loose  cars,  or  If  there 
was  negligence  on  the  part  of  the  engine  of  the  hill  engine  in  giving  the 
cars  such  a  kick  as  to  cause  the  collision,  the  doctrine  of  fellow  serTADti 
would  not  apply  under  the  rule  in  this  State,  and  there  is  no  proof  that  the 
rule  in  Tennessee  is  diflPerent.  The  law  of  another  State,  when  relied  on, 
must  be  pleaded  and  proven  as  any  other  fact. 

The  court  instructed  the  jury  as  follows : 

**No.  1.  The  court  says  to  the  jury  that  if  they  believe  from  the  evidence 
that  John  Sullivan  was  killed  by  the  negligence  of  defendant's  agents  or 
servants  in  charge  of  its  engine,  in  the  running,  management  or  operation 
of  same,  and  they  further  believe  from  the  evidence  that  he  was  using  or- 
dinary care  for  his  own  safety,  then  they  will  find  for  plaintiff. 

"No.  2.  Although  the  jury  may  believe  from  the  evidence  that  defendant's 
agents  or  servants  in  charge  of  its  said  engine  and  train  were  negligent  in 
the  management  and  operation  of  same,  yet  if  the  jury  believe  from  the  eri- 
dence  that  John  Sullivan,  by  his  own  negligence,  caused  or  contributed  to 
cause  his  own  death  to  such  extent  that  but  for  such  negligence  on  his 
part  his  death  would  not  have  occurred,  then  the  jury  will  find  for  the  de- 
fendant. 

"No  3.  Negligence  is  the  absence  of  ordinary  care,  and  ordinary  care  is 
such  care  as  a  person  of  ordinary  prudence  would  usually  exercise  under  the 
same  or  similar  circumstances, 

"No.  4.  If  the  jury  find  for  plaintiff,  theywillawardsuchasum  in  damages 
as  they  believe  from  the  evidence  will  compensate  the  decedent's  mother 
and  his  brothers  and  sisters  for  the  destruction  of  his  power  to  earn  money, 
but  the  tot-al  damages  shall  not  exceed  $20,000,  the  amount  claimed  in  the 
petition. ' ' 

Instruction  No.  1  is  too  vague  and  indefinite  in  setting  out  the  defendant's 
liability.  The  only  grounds  shown  by  the  evidence  upon  which  the  liability 
of  the  defendant  can  be  predicated  is  that  the  intest-ate  was  killed  by  rea.««on 
of  the  collision  of  the  loose  cars  against  the  forward  portion  of  the  train.  It 
will  be  observed  that  the  instruction  sets  out  no  facts,  but  simply  left  the 
jury  to  determine  the  question  of  negligence  generally  on  all  the  evidence. 
The  making  of  a  running  switch,  or  the  leaving  of  the  engine  in  charge  of 
the  fireman,  who  had  not  a  certificate  of  competency,  or  the  absence  of  the 
engineer  and  conductor,  may  have  been  regarded  by  the  jury  as  negligence, 
making  the  defendant  liable  although  there  was  no  collision  of  the  cars.  In 
lieu  of  instruction  1  the  court  should  have  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  cars,  which  had  been  cut  loose  from  the 
forward  part  of  the  train,  collided  with  it  by  reason  of  the  negligence  of  the 
defendant's  servants  in  charge  of  the  engine  pulling  the  train,  or  the  hill 
engine  behind,  and  thereby  the  intestate  was  thrown  from  the  car,  or  caused 
to  fall  from  it  while  he  was  exercising  such  care  for  his  own  safety  as  may 
be  usually  expected  of  persons  of  ordinary  prudence,  situated  as  he  wafi,  they 
should  find  for  the  plaintiff. 

Instruction  2  should  not  have  submitted  to  the  jury  any  question  of  negH- 
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^ence  in  the  management  of  the  train.  The  conductor  of  the  train  was 
with  the  rear  section  at  the  foot  of  the  hill.  The  fireman  was  acting  under 
the  signals  of  the  brakemen.  The  running  switch  was  devised  by  them, 
and  the  company  is  not  liable  for  the  negligence  of  one  of  the  brakemen  if 
by  reason  thereof  the  other  brakeman  was  injured. 

In  instruction  2  the  jury  should  have  been  told  that  unless  the  defendant's 
:flreman  in  charge  of  its  front  engine,  or  the  engineer  of  the  hill  engine  be- 
hind, was  negligent  in  the  management  and  operation  of  the  wime,  and 
thereby  caused  a  collision  of  the  cars;  whereby  the  intestate  was  thrown  or 
•cau.sed  to  fall  under  the  cars;  or  if  the  intestate  failed  to  exercise  biieh  eare 
for  his  own  safety  as  may  be  usually  expected  of  a  person  of  ordinary  pru- 
dence situat'ed  as  he  was.  and  but  for  this  would  not  have  been  injured,  they 
«hould  find  for  the  defendant.  The  measure  of  damages  is  such  sum  as  will 
compensate  the  intestate's  estate  for  the  destruction  of  his  power  t-o  earn 
money. 

Judgment  revt»^rsed  and  cause  remanded  for  a  new  trial. 

Judge  Nunn  not  sitting. 


CLARK  COUNTY  COURT,  &c.  v.  WARNER. 
(Filed  November  6,  1903. ) 

1.  Ferry  privilege— Jurisdiction  of  courts—Where  a  river  at  a  point  where 
It  is  sought  to  establish  a  ferry  is  the  dividing  line  between  two  counties 
the  county  courts  of  the  two  counties  have  concurrent  jurisdiction  to  grant 
the  ferry  privilege,  but  where  one  of  those  courts  assumes  jurisdiction  for 
that  purposp  and  the  proceeding  is  still  pending  and  not  finally  adjudicated, 
the  other  has  no  jurisdiction  of  a  subsequent  application  by  another  person 
for  the  privilege  at  the  same  place. 

9.  Writ  of  prohibition—The  first  Application  for  the  ferry  privilege  having 
been  appealed  to  the  circuit  court,  and  being  still  undetermined  in  some  par- 
ticulars, it  was  proper  for  that  court  to  issue  a  writ  of  prohibition  against 
the  county  court  which  had  taken  jurisdiction  of  the  subsequent  motion  for 
the  privilege. 

Fendieton  &  Bush  and  J.  A.  Sullivan  for  appellants. 

Beokner  &  Jouett  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Anse  Warner,  on  May  6,  IftOl,  entered  motion  in  the  Madison 
County  Court  for  a  license  to  operate  a  ferry  across  the  Kentucky  river  be- 
tween the  town  of  Ford,  in  Clark  county,  and  a  point  where  the  Stony  Run 
and  Ford  turnpike  ends  on  the  opposite?  side  of  the  river,  and  on  his  land  in 
Madison  connty.  The  motion  was  based  upon  the  statutory  notice,  a  copy 
of  which  was  duly  filed  at  the  time. 

On  the  same  day,  and  in  the  same  court,  a  like  motion  was  made  for  the 
ferry  privilege  at  the  same  place  by  one  J.  C.  Richards,  who  claimed  to  be 
the  grantee  of  the  Ford  Lumber  and  Manufacturing  Co.,  which  owned  the 
land  on  the  Clark  county  side  of  the  ferry,  and  this  claim  was  confirmed  by 
J.  M.  Thomas,  the  president  of  the  company,  by  written  grant,  which   he 
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filed  in  open  court.  The  county  court,  upon  the  trial  of  the  two  motions, 
rejected  the  application  of  appellee,  and  granted  the  ferry  license  to  Rich- 
ards. Appellee  thereupon  took  an  appeal  from  the  judgn*  nt  of  the  Matlisoo 
County  Court  to  the  circuit  court  of  that  county,  and  the  latter  court,  on 
June  29,  1901,  upon  the  hearing  of  the  appeal,  rendered  judgment  reversing 
the  county  court,  and  deciding  that  the  appellee  was  entitled  to  the  ferry 
privilege,  instead  of  J.  C.  Kichards.  So  much  of  the  judgment  as  it  is 
necessary  to  make  a  part  of  this  opinion  is  as  follows:  "The  court  being 
advised,  is  of  the  opinion  that  the  Madison  County  Court  had  no  power 
under  the  evidence  in  this  case  to  grant  a  ferry  privilege  to  J.  C  Richards, 
but  that  Anse  Warner  was,  and  is,  entitled  to  the  grant  of  such  privilege,  ab- 
solutely, if  it  should  turn  out  that  there  is  a  public  highway  at  the  point  of 
landing  upon  the  Clark  county  side;  but  if  there  is  no  such  public  highway 
upon  thtt  Clark  county  side,  the  said  Warner  is  entitled  to  said  grant  only 
after  the  right  of  way  from  the  point  of  landing  on  the  Clark  county  side  to 
a  public  highway  shall  have  been  properly  condemned  and  paid  for  as  re- 
quired by  law." 

The  same  judgment  continued  the  cause  until  the  next  t^rm  of  the  court 
for  the  introduction  of  evidence  on  the  question  as  to  whether  or  not  the 
landing  on  the  Clark  county  side  of  the  river  is  an  established  highway, 
and  for  such  other  proceedings  as  might  to  the  court  be  deemed  proper  after 
the  determination  of  that  question. 

At  a  subsequent  t«rm  of  the  circuit  court  the  appellee  filed  an  amended 
statement,  in  which  it  is  averred  that  the  ferry  sought  to  be  established  lands 
upon  the  Clark  county  side'  of  the  Kentucky  river  at  and  upon  one  of  the 
streets  of  the  town  of  Ford,  but  that  the  Ford  Lumber  and  Manufacturing 
Co.  is  claiming  to  own  the  ground  upon  which  the  ferry  landing  will  be 
located  in  Clark  county,  for  which  reason  it  was  made  a  party  to  the  pro- 
ceedings, though  it  is  doubtful  whether  such  a  step  was  nec^essary,  as  the 
company  had  practically  made  itself  a  piirty  by  appeiiring  in  court  as  the 
grantor  of  Richards,  and  filing  the  writing  confirming  his  right  to  the  feny 
landing  on  the  Clark  county  side  of  the  river.  But  a  little  over  a  month 
after  the  reversal  of  the  judgment  of  the  Madison  County  Court  by  the  cir- 
cuit court  of  that  county,  with  full  knowledge  of  the  fact  that  the  appellee, 
instead  of  Richards,  had  been  granted  a  license  by  the  circuit  court  to  operate 
the  ferry  at  Ford,  and  that  the  proceeding  was  still  pending  in  the  circuit 
court,  to  the  end  that  appellee's  right  to  the  ferry  landing  on  the  Clark 
county  side  of  the  river  might  be  adjudicated,  the  Ford  Lumber  and  Manu- 
facturing Co.  filed  notice,  and  moved  the  Clark  County  Court  to  grant  it  a 
license  to  establish  a  ferry  at  the  same  point  on  the  Kentucky  river. 

The  motion  in  the  Clark  County  Court  was  resisted  by  appellee  only  for 
the  purpose  of  objecting  to  the  jurisdiction  of  that  court,  and  to  the  eiztent 
of  setting  up  the  pendency  of  the  proceedings  in  the  Madison  Circuit  Court; 
the  fact  that  the  ferry  sought  to  be  established  by  the  Ford  Lumber  and 
Manufacturing  Co.  in  Clark  county  was  the  same  that  had  been  granted  ap- 
pellee by  the  Madison  Circuit  Court;  the  further  fact  that  the  Ford  Lumber 
and  Manufacturing  Co.  had  been  made  a  party  to  the  proceedings  in  the 
Madison  Circuit  Court,  and  in  addition  that  appellee  had  filed  in  the  Mad- 
ison Circuit  Court  a  petition  for  a  writ  of  prohibition  to  be  directed  to  the 
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judge  of  the  Clark  County  Court,  forbidding  him  to  proceed  further  in  the 
hearing  of  the  application  for  a  ferry  privilege  made  by  the  Ford  Lumber 
and  Manufacturing  Co. 

These  objections  were  all  overruled,  and  a  continuance  of  the  case  refused 
by  the  Clark  County  Court.  On  the  same  day  a  temporary  writ  of  prohibi- 
tion was  granted  by  the  judge  of  the  Madison  Circuit  Court,  which  was 
duly  served  on  the  judge  of  the  Clark  County  Court  upon  the  morning  of 
the  following  day,  after  he  had  resumed  the  hearing  of  the  motion  of  the 
Ford  Lumber  and  Manufacturing  Co.  in  his  court.  Subsequently  the  ap- 
pellants, Clark  County  Court  and  J.  H.  Kvans,  county  judge  of  Clark 
oounty,  waived  notice  and  entered  their  appearance  to  the  petition  and  mo- 
tion for  the  writ  of  prohibition,  moved  to  set  aside  the  writ,  and  filed  special 
and  general  demurrers  to  the  petition,  which  motion  and  demurrers  were 
overruled,  and  judgment  duly  enten»d  making  the  writ  of  prohibition  abso- 
lute, and  fnjm  that  judgment  this  appeal  is  prosecuted. 

It  is  conceded  by  the  appellants  that  the  ferry  privilege  sought  at  the 
hands  of  the  Clark  County  Court  by  the  Ford  Lumber  and  Manufacturing 
Co.  is  the  same  as  the  ferry  granted  to  appellee  by  the  Madison  Circuit  Court 
on  the  appeal  from  the  Madison  County  Court  in  the  controversy  i^etween 
him  and  J.  C.  Richards,  and  that  the  Ford  Lumber  and  Manufacturing 
Co.,  applicant  in  the  Clark  County  Court  for  the  ferry  privilege,  had  granted 
to  J.  C.  Richards  the  right  to  occupy  and  use  its  land  on  the  Clark  county 
■ide  of  the  river,  for  a  landing  and  passway  to  the  ferry. 

Appellants  do  not  deny  that  if  the  Clark  County  Court  had  no  juristiic- 
tlon  of  the  motion  pending  there  for  the  ferry  privilege  to  the  Ford  Lumber 
and  Manufacturing  Co,,  then  the  judgment  appealed  from  was  correct.  For 
the  appellee  it  is  insisted  that  as  the  Madison  County  Court  on  tiie  original 
motion,  and  the  Madison  Circuit  Court  on  appeal,  first  acquired  jurisdiction 
of  the  niatter  of  the  ferry,  no  other  court  could  consider  the  question  of  es- 
tablishing this  particular  ferry  until  the  proceeding  then  pending  in  the 
Madison  Circuit  Court  had  been  determined,  and  especially  that  this  Is  true 
in  view  of  the  fact  that  a  judgment  had  been  rendered  by  the  Madison  Cir- 
cuit Court  granting  the  ferry  privilege  in  controversy  to  the  appellee. 

In  other  words,  it  is  contended  that  as  the  Kentucky  river  at  the  point 
where  it  is  sought  to  establish  the  ferry  is  the  dividing  line  between  the 
counties  of  Clark  and  Madison,  the  jurisdiction  of  their  respective  county 
courts  is  concurrent,  that  is,  the  county  court  of  either  county  may  grant  a 
ferry  license  at  the  point  in  controversy,  but  that  where  one  of  these  courts 
assumes  jurisdiction  for  that  purpose,  the  other  can  not  thereafter  do  so,  for 
the  reason  that  the  court  first  acquiring  jurisdiction  will  retain  it,  to  the 
exclusion  of  all  other  tribunals,  until  a  final  adjudication  in  reference  to 
the  subject  of  the  action  results. 

We  must  sustain  this  contention  of  the  appellee,  as  it  seems  to  us  to  be 
gound  in  principle,  and  consonant  with  reason.  Indeed  no  doctrine  is. 
better  settled  than  that  ''where  two  courts  have  concurrent  jurisdiction, 
whichever  court  first  acquires  jurisdiction  of  a  case  will  retain  it  through- 
out.'*  (Am.  &  Bng.  Enoy.  of  Law,  1st  edition,  volume  12,  page  292;  Wells. 
on  Jurisdiction  of  Courts,  166;  Ober  v.  Balllnger,  98  U.  S.,  IQQ  ) 

In  Hawes,  &c.  v.  Orr,  &c.,  10  Bush,  439,  this  court  said:  "We  recognize 
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the  doctrine  that  the  court  first  acquiring  jurisdiction  has  a  right  to  go  on 
until  it  has  performed  its  office  in  reference  to  the  subject-matter  in  litiga- 
tion, and  willnot  allow  itself  to  be  ousted  of  its  jurisdiction,  or  pennit  the 
thing  in  lite  to  be  wrested  from  it  so  that  it  can  not  execute  its  judgment." 

Manifestly  this  doctrine  should  be  applied  to  the  case  at  bar.  The  sub- 
ject-matt-er  of  the  proceedings  in  each  of  the  two  courts  is  the  same;  the 
parties  or  privies  the  same;  at  any  rate,  if  the  Ford  Lumber  and  Manufac- 
turing Co.  was  not  actually  made  a  party  to  the  proceedings  in  the  Madison 
Circuit  Court,  it  is  well  settled  that  "notice  of  an  intended  application  for 
a  grant  of  ferry  privilege  is  equivalent  to  service  of  process  on  all  persons 
Interested."  (Stahl  v.  Brown,  84  Ky.,  328;  Combs  v.  Sewall,  25  Ky.  Law 
Rep.,  170.) 

The  statutory  notice  was  given  by  the  appellee  in  this  case,  and  its  pub- 
lication was  duly  proven.  In  addition,  the  Ford  Lumber  and  Manufactur- 
ing Co.,  i)y  its  president,  voluntarily  went  into  the  Madison  County  Court 
and  presented  a  written  transfer  to  Richards  of  the  use  of  its  lands  on  the 
Clark  county  side  of  the  river  where  the  proposed  ferry  will  be  established, 
by  which  thg  latter  was  made  its  privy.  Furthermore,  it  was  formally  made 
a  party  to  the  proceedings  in  the  Madison  Circuit  Court,  of  which  it  had 
notice  l)efore  the  issual  of  the  writ  of  prohibition. 

It  is  contended  by  counsel  for  appellant  that  if  the  Clark  County  Court 
Tvas  In  error  in  holding  that  its  statutory  power  to  grant  a  ferry  license  was 
stayed  by  the  pendency  of  a  previous  motion  toest^ablish  a  ferry  in  the  Mad- 
ison County  Court,  at  the  same  point,  the  only  remedy  is  by  appeal,  and  in 
support  of  this  contention  the  decisions  of  this  court  in  Arnold  v.  Shields, 
6  Dana,  18.  and  Sasseen  v.  Hammond,  LS  B.  M.,  673,  are  relied  on.  These 
decisions  indicate  the  caution  exercised  by  the  courts  in  resorting  to  a  rem- 
edy, wliich  in  that  developing  period  of  our  jurisprudence  was  so  rarely 
needeil.  but  latterly  this  court  has  found  that  cases  sometimes  arise  where 
the  right  of  appeal  does  not  afford  a  plain,  speedy  and  adequate  remedy, 
hence  the  aid  of  the  writ  of  prohibition  is  more  frequently  invoked  and 
allowed  thnn  was  formerly  the  case.  Indeed  this  fact  seems  to  have  been 
recognized  by  the  makers  of  our  present  Con  .sti  tut  ion,  for  section  110  of  that 
instrument  confers  upon  the  Court  of  Appeals  the  power  "to  issue  such 
writs  as  may  be  necessary  to  give  it  general  control  of  inferior  jurisdictions." 

In  Hlndman  v.  Toney,  97  Ky.,  413,  17  Ky.  Law  Rep.,  386,  this  court,  in 
construing  the  provision  of  the  Constitution  supra,  held  that  it  gave  the 
court  plenary  power  to  issue  the  writ  of  prohibition  in  every  case  when 
necess/iry  to  give  it  general  control  of  inferior  jurisdictions,  but  said  that 
it  would   not  be  exercised  when  adequate  relief  could  be  obtained  by  appeal. 

In  Weaver  v.  Toney,  21  Ky.  Law  Rep.,  1167,  it  was  said :  "In  view  of  thew 
cases  it  mu«<t  be  recognized  as  settled  law  that  In  proper  cases  where  the 
inferior  tribunal  is  proceeding  out  of  its  jurisdiction,  the  power  of  this  court 
may  be  invoked  to  stay  the  exercise  of  such  jurisdiction;  and  it  would  also 
seem  in  certain  classes  of  cases  that  even  where  the  inferior  tribunal  has 
juristlictlon  this  court  may  likewise  interfere,  if  the  remedy  by  appeal  is 
not  entirely  adequate,  or  if  the  court,  in  the  exercise  of  Its  discretionaiy 
power,  shall  deem  it  necessary  to  so  interfere." 

In   McCann  v.  City   of  Louisville,  ^8  Ky.  Law  Rep.,  658,  the  iuaglstr»fie 
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courts  against  which  the  writs  of  prohibition  issued  undeniably  had  juris- 
diction of  the  suits  which  they  were  fobidden  to  try.  The  circuit  court 
which  issued  the  writs  had  first  acquired  jurisdiction,  and  if  the  inferior 
courts  had  been  allowed  to  proceed,  the  result  would  have  t)een  tedious  liti- 
gation, unnecessary  costs,  and  ill  other  respects  confusion  and  conflict, 
which  would  have  been  highly  prejudiclnl  to  the  party  In  the  rii;ht,  and  to 
the  Statt*  as  well.  The  parties  In  the  Jefferson  Circuit  Court  were  not  the 
same  as  those  in  the  various  actions  brought  in  the  courts  of  Magistrates 
McCann  and  Adams,  againfst  whom  the  writs  of  prohibition  were  issued, 
but  all  could  have  been  heard  in  the  circuit  court  which  granted  the  writs 
of  prohibition,  therefore,  the  action  of  tlie  circuit  court  in  granting  the 
writs  of  prohibition  was  sustained  by  this  court,  which  held  that  prohibition 
furnished  the  only  adequat-e  remedy  in  that  case. 

The  same  doctrine  has  be*'n  followed  by  the  courts  of  last  resort  in  many 
of  the  States.  (Havmeyer  v.  Sup.  Court.  10  L.  R.  A.,  646;  State  v.  Aloe,  47 
L.  R.  A.,  8«9;  Bullard  v.  Thorpe,  ^b  L.  R.  A.,  606.) 

By  section  407,  Civil  Code,  the  writ  of  prohibition  is  defined  to  be  "an 
order  of  a  circuit  court  to  an  Inferior  court  of  limited  jurisdiction  prohibiting 
it  fix)m  pi*oceeding  in  a  matter  out  of  Its  jurisdiction."  We  do  not  under- 
stand from  this  definition  that  the  writ  will  lie  only  in  a  matter  which  was 
never,  or  could  not  ever,  have  been  within  the  jurisdiction  of  the  court  pro- 
hibited, but  includes  also  "a  matter"  which  may  have  been,  but  at  the  time 
the  writ  was  issued  had  passed  out  of  its  jurisdiction.  For  Instance,  when 
an  appeal  has  been  taken,  the  jurisdiction  once  possessed  by  the  lower  court 
has  passed  from  It.  and  It  can  be  prohibited  from  considering  it  further;  so 
when  the  jurisdiction  Is  concurrent,  or  co-ordinate,  and  one  court  acquires 
it,  the  matter  has  passed  "out  of  the  jurisdiction"  of  the  other  court  which 
might  have  entertained  It,  had  Its  power  been  first  invoked. 

In  the  case  at  bar  the  necessity-  for  a  ferry  at  Fonl  had  been  established 
by  the  judgment  of  the  Madison  Circuit  Court,  and  api)ellee  granted  the 
right  to  operate  it,  and  the  case  had  been  continued  only  for  the  purpose  of 
determining  his  right  to  the  landing  on  the  Clark  county  side  of  the  river, 
which  that  court  had  jurisdiction  to  determine,  even  by  awarding  a  writ  of 
ad  quod  damnum.  If  necessary,  which  judgment,  and  steps  taken  and  con- 
templated, were  fully  known  to  the  Ford  Lumber  and  Manufacturing  Co. 
It  Is  manifest  that  the  urgency  of  that  company  in  pushing  a  trial  of  its  ap- 
plication for  the  same  ferry  in  the  Clnric  County  (.^ourt  was  tor  the  purpose 
of  trying  to  forestall  the  action  of  the  Madison  Clrrult  Court,  thinking  that 
pending  the  delay  In  ascertaining  whether  or  not  there  was  a  public  way  to 
the  street  in  Ford  from  the  ferry  on  the  Clark  side,  or  in  condemning  one, 
it  could  get  a  judgment  in  Clark  which  mijfht  be  pleaded  In  the  Madison 
Circuit  Court  in  bar  of  the  proceedlnirs  in  that  court.  To  allow  such  a  con- 
flict between  courts  of  concurrent  jurisdiction  would  beget  confusion  and 
cause  delay,  that  might,  and  doubtless  would,  result  in  great  injustice  to 
the  party  in  the  right,  and  also  to  the  general  public. 

Being  of  the  opinion  that  the  writ  of  prohibition  will  afford  appellee  the 
only  "plain,  speedy  and  adequate  remedy,"  and  that  the  facts  of  this  case, 
justified  the  circuit  court  In  granting  it,  the  judgment  is  hereby  affirmed. 

Whole  court  sitting. 
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ENDICOTT  V.  TRIPLE-STATE   NATURAL  GAS  AND  OIL  CO. 

(Filed  November  6,  1903— Not  to  be  reported.) 

Nej^ligenoe— Peremptory  Instruction— Where  in  an  action  for  damages  for 
personal  injuries  received  by  falling  into  an  excavation  on  a  public  high- 
way it  appeared  from  the  evidence  that  the  excavation  was  more  than  SOO 
feet  long  and  that  it  had  no  barriers  or  lights  along  it  to  warn  the  traveling 
public  of  its  existence,  except  a  light  at  either  end.  the  court  erred  in  taking 
the  question  of  negligence  from  the  jury  by  peremptory  instruction. 

W.  F.  Cain,  A.  Copley  and  G.  W,  Castle  for  appellant. 

Kirk  Ss  Kirk  and  Hager  &  Stewart  for  appellee. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnain. 

This  nctlon  was  brought  by  the  appellant,  Samuel  Endicott  against  the 
Triple  State  Natural  Gas  and  Oil  Co.  to  recover  dam. ^ge*  for  personal  in- 
juries alleged  to  have  been  sustained  by  him  in  consequence  of  the  negli- 
gence of  the  appellee  in  failing  to  place  proper  barriers  and  lights  along  an 
excavation  made  by  thein  in  one  of  the  public  streets  of  the  town  of  Inez  for 
the  purpose  of  planting  a  pipe  line  lor  the  transportation  of  natural  gas. 
The  defendant  denied  the  alleged  negligence  and  plead  contributory  negli- 
gence by  the  plaintiff,  but  for  which  the  accident  would  not  have  occurred. 
The  defense  of  contributory  negligence  was  controverted  by  reply.  The  jury 
returned  a  verdict  for  the  defendant,  in  pursuance  to  a  peremptory  instruc- 
tion given  by  the  court  to  that  effect.  It  appears  from  the  testimony  that 
the  defendant  had  excavated  a  trench  8*25  feet  long,  3  f^et  deep  and  16  or  80 
inches  wide,  on  the  preceding  Saturday,  the  accident  occurred  on  Sunday 
night,  for  the  purpose  of  laying  a  pipe  for  the  transportation  of  natural  gas. 
The  appellant  lived  some  eight  or  ten  miles  from  Eden  in  the  country,  and 
shortly  before  dark  left  his  honre  for  the  purpose  of  going  to  Kden  to  procure 
the  services  of  a  physician,  residing  in  Kden,  for  his  sick  child.  While 
riding  along  the  street  his  horse  stepped  into  the  excavation,  and  as  a  con- 
sequence he  was  thrown  violently  against  the  sidewalk  and  fence,  and  re- 
ceived painful  and  serious  injuries,  which  incapacitated  him  for  labor  for  a 
long  time  and  caused  him  great  pain  and  suffering,  and  imposed  consider- 
able exi)ense  on  him  for  medical  attention,  drugs,  etc.  He  testified  that  he 
did  not  know  of  che  existence  of  this  excavation;  that  the  night  was  very 
dark  and  a  drizzling  rain  was  falling;  that  there  was  no  barrier  around  the 
excavation,  and  its  presence  was  only  indicated  by  two  small  lanterns 
located  at  each  end  of  the  trench;  that  the  place  where  his  horse  fell  into 
the  trench  was  170  feet  from  one  lantern  and  165  feet  from  the  other.  And 
his  testimony  was  supported  as  to  the  character  of  the  excavation,  and  the 
notice  given  of  its  location,  by  a  number  of  other  witnesses. 

"Public  highways  belong  to  the  public  from  side  to  side,  and  from  end  to 
end,"  and  must  be  kept  safe  for  the  purposes  for  which  they  were  created; 
the  mere  fact  that  the  appellee  had  a  license  to  plant  its  pipe  line  and  dig 
the  trench  for  this  purpose  along  the  highway  or  in  the  streets  of  Eden  did 
not  exempt  them  from  the  duty  of  taking  proper  precautions  to  prevent  In- 
juries therefrom  to  persons  using  the  street.  The  obligation  remained  on 
them  to  place  proper  barriers  around  their  trench  or  lights  along  the  ex- 
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cavation  at  such  i)oiDt8  and  in  such  manner  as  to  apprise  persons  using  the 
streets  of  the  existence  of  the  excavation.  (American  and  Knglish  Encyclo- 
paedia of  Law,  volume  15,  page  435,  3d  edition,  and  authorities  there  cited. ) 
And  the  question  of  v^hether  it  was  guilty  of  negligence  or  not  in  the  dis- 
charge of  this  duty,  or  whether  the  plaintiff  contributed  to  his  injury  by 
negligence  on  his  part,  was  a  question  for  the  determination  of  the  jury 
under  the  testimony  in  the  ca»e.  This  court  has  often  announced  the  rule 
that  whore  the  testimony  conduced  in  any  degree  to  establish  the  right  of 
recovery  it  was  improper  to  give  a  peremptory  instruction  for  the  defend- 
ant, even  though  the  court  may  be  of  the  opinion  that  if  there  should  be  a 
verdict  for  the  plaintiff  it  would  set  it  aside.  (L.  &  N.  H.  R.  Co.  v.  How- 
ard, 82  Ky.,  212;  Shelby  v.  C,  N.  O.  &  T.  P.  R.  R.  Co.,  85  Ky.,  224;. 
Eskindge  v.  C,  N.  O.  &  T.  P.  R.  R.  Co.,  89  Ky.,  867.) 

In  our  opinion  there  was  sufficient  evidence  conducing  to  show  negligence 
in  the  erection  and  maintenance  of  the  lights,  which  were  Intended  to  give 
notice  of  the  location  of  app(*llee'6  trench,  to  have  authorized  the  submission 
of  this  case  to  the  jury. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


RILEY  V.   BUCHANAN. 
(Filed  November  6,  1903.) 

1.  Privat-e  passways— Prescriptive  right— Where  the  claimant  of  a  private 
X)a66way  over  the  lands  of  another  had  owned  the  lands  to  which  the  alleged 
right  of  passway  was  appurt  »nant  for  only  five  years  and  his  grantor  had 
not  claimed  the  right  to  use  the  passway,  no  private  right  existed  by  pre- 
scription. 

2.  Public  highway— Presumptive  dedication  and  acceptance— Where  a  pass- 
way  has  been  used  by  the  public  continuously  for  mon*  than  liftren  years 
without  let  or  hindrance  from  the  owner  of  the  lands  over  which  it  runs, 
both  a  dedication  by  the  owner  of  the  lands  and  an  acceptance  by  the  proper 
legal  authority  of  the  passway  as  a  public  highway  will  be  conclusively  pre- 
sumed to  have  taken  place, 

8.  Passway  through  woociland— While  ordinarily  the  use  by  the  public  of  a 
passway  throtigh  an  unenclosed  woodland  is  deemed  to  be  by  the  permission 
of  the  owner  and  not  to  be  adverse  to  his  title,  the  facts  of  this  case  do  not 
authorize  the  application  of  the  principle. 

J.  P.  O'Meara  for  appellant. 

W.  H  Marriott  and  L.  A.  Faurest  for  appellee.  ^ 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  appeal  involves  the  sufficient  dedication  of  a  public  highway.  Ap- 
pellee claims  that  he,  as  a  member  of  the  public,  has  the  right  to  use  a  cer- 
tain designat*>d  passway  over  appellant's  land.  He  also  claims  the  right  to 
use  it  as  a  private  passway.  Hut  the  record  shows  that  he  has  owned  the 
adjacent  land  to  which  it  is  claimed  as  an  appurtenant  for  only  about  five 
years.  His  vendor  did  not  claim  the  right  to  use  this  passway,  although  he 
owned  the  land  for  fifteen  years. 


864  RILEY  V.  BUCHANAN. 

The  doctrine  in  this  State  of  acquiring  private  passways  by  prescriptive 
use  requires  a  contlnuouis,  adverse  user  by  the  claimant,  or  by  him  and  those 
under  whom  he  holds,  for  at  least  fifteen  years.  (O'Daniel  v.  O'Daniel,  8& 
Ky.,  185.) 

Appellee's  standing  is  alone  upon  the  claim  of  the  right  of  the  public,  of 
which  he  is  one.  It  is  clearly  eBtablished  that  the  passway  in  question  has 
been  used  by  the  public  for  purposes  of  neighborhood  travel,  for  travel  to 
and  from  a  church,  and  for  much  of  the  time  to  and  from  a  railway  station 
and  postoffice,  for  more  than  fifty  years.  The  use  has  been  at  the  pleasure 
of  the  public,  without  let  or  hindrance  from  the  owner  of  the  servient  estate, 
and  by  all  means  and  for  all  purposes  of  travel.  There  are  other  roads  that 
might  be,  and  that  frequently  are,  used  by  the  public  in  passing  between 
the  same  points.  But  this  way  is  most  traveled  by  a  certain  neighborhood 
to  reach  the  points  mentioned.  The  circuit  court  held  that  the  passway  was 
a  public  highway,  used  for  such  a  length  of  time  by  the  public  as  to  raise  a 
presumption  of  its  dedication  to  the  public  by  the  original  owner. 

Counsel  for  appellant  insists  that  the  judgment  is  erroneous,  because  he 
asserts  a  right  in  the  public  can  not  be  created  by  prescription;  also  that  a 
dedication  of  a  road  to  the  public,  to  be  valid,  must  first  be  accepted  by  pub- 
lic authority.  Technically  prescription  presupposes  a  grant.  There  can  not 
in  fact  be  a  grant  without  some  person  in  esse  to  take  as  the  grantee. 
Therefore,  generally  when  the  term  "prescriptive  right"  is  used  by  the 
courts,  it  refers  to  the  personal  right  to  the  use  of  real  property  which  has 
been  acquired  by  the  claimant,  or  some  one  under  whom  he  holds,  and 
which  has  been  created  by  operation  of  law.  If  In  fact  there  was  a  grant  by 
the  owner  of  the  fee,  the  grantee  and  his  heirs  and  assigns,  if  it  were  a  per- 
petual grant,  or  one  for  a  term  of  years,  would  hold  according  to  its  terms. 
However,  from  a  continuous  user  under  claim  of  right  for  such  a  length  of 
time,  formerly  where  the  memory  of  man  ran  not  to  the  contrary,  but  later, 
for  such  time  as  was  equivalent  to  the  statutory  period  of  limitation  ap- 
plicable to  real  estate,  the  fiction  was  adopted  that  the  existence  and  loss  of 
a  grant  would  be  presumed  by  law.  It  came  first  to  be  applied  to  claims  of 
individual  or  private  rights.  It  was  deemed  that  a  grant  "to  the  public" 
would  be  void  for  want  of  its  competency  to  take  by  grant.  (Jones  on  Ease- 
ments, section  422;  Washburue's  Easements  and  Servitudes,  page  219.)  Ap- 
pellant, therefore,  criticises  certain  opinions  of  this  court  where  it  has 
spoken  of  the  public's  having  obtained  the  right  to  use  a  i>assway  by  pre- 
scription. If  the  terms  employed  were  to  be  limited  to  their  ancient  use 
and  meaning  the  criticism  would  not  be  inapt.  But  they  have  long  since 
come  to  be  used  in  describing  the  right  of  the  public  in  such  passways,  and 
how  created.  Not  al<me  by  this  court,  Init  by  other  courts  and  text-writers. 
Appellant's  very  earnest  argument,  that  a  right  can  not  be  created  in  the 
public  by  prescription,  rests  upon  the  narrowest  employment  of  that  term, 
and  is  extremely  technical.  But  we  understand  him  to  contend  as  well  that 
long  user  by  the  public  of  a  passway  can  not  cr«tte  the  right  to  continue 
the  use,  by  whatever  name  it  may  l>e  called. 

A  highway  is  commonly  understood  to  be  a  turnpike  road,  gravel  road,  or 
plank  road,  or  the  common  thoroughfare  established  and  maintained  by 
public  authority  for  travel  by  the  public  generally.     Its  establishment  is  by 
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the  dedication  of  the  land  to  the  use  of  the  public  as  a  highway,  and  its 
acceptance  and  use  by  the  public  for  that  purpose.  Ordinarily  the  dedica- 
tion is  by  statu toi'y  proceedings,  showing  Ixjth  the  dedication  and  the  accept- 
ance. But  it  is  not  essential  that  the  evidence  of  either  should  be  established 
by  the  records.  If  the  owner  of  the  fee  sets  apart  to  the  use  of  the  public  a 
passway  over  his  land,  intending  to  dediwit«  it  to  the  public  use,  it  is  not. 
required  to  be  in  writing.  A  dedication  of  land  to  public  use  may  be  by 
parol.  (Trustees  of  Dover  v.  Fox,  »  B.  Mon.,  201;  McKinney  v.  Griggs,  5 
Bush.  406;  Griffey  v.  Bryars,  7  Bush,  473;  Hall  v.  McLeod,  2  Met.,  104; 
Beallv.  Clore,  6  Bush,  677;  Spurrier  v.  Bland,  20  Ky.  Law  Rep.,  1340 i 
Wioklifife  v   City  of  Lexington,  11  B.  Mon.,  155. ) 

It  Is  sufficient  if  his  intention  and  express  act  are  clear  and  coincide.  In^  - 
that  event  the  dedication  will  be  effective  immediately  upon  its  acc(?ptance 
by  the  public.  (Elliott  on  Koads  and  Streets,  127. )  If,  however,  there  is-  - 
not  an  express  dedication,  but  the  owner  suffers  the  public  to  use  tie  pass- 
way,  knowing  it  is  claiming  it  as  a  matter  of  right,  the  law  presumes  a  . 
dedication  to  the  public,  and  presumes  the  dedicator's  intention  to  t>e  in  ■ 
accord  with  the  public's  use.  This  does  not  depend  upon  whether  there  - 
has  in  fact  been  an  actual  dedication  to  the  public,  but  it  is  founded  upon^ 
the  principles  of  estxippel  in  pais.  If  the  real  owner  .suffer  the  public  gen"- 
erally  to  so  use  his  land  as  a  passway  under  a  notorious  claim  of  right,  for  a 
great  length  of  time,  whereby  others  may  have  been  induced  to  buy  prop- 
erty in  that  vicinity,  relying  upon  the  apparent  right  of  the  public  to  life 
this  passway,  and  by  which  the  purchase  price  of  their  lands  may  have  )>een 
affected,  it  is  unfair  that  the  owner  should  be  permitted  to  gainsay  the 
truth  of  it.  The  law  operates  upon  his  conscience,  and  makes  effectual  that 
which  he  has  suffered  for  so  long  to  appear  to  be  so  by  raising  the  conclu- 
sive presumption  that  he  has  actually  done  what  he  allowed  the  public  to 
believe  he  had  done,  dedicated  the  passway  to  the  ust»  of  the  public.  (Elliott 
on  Roads  and  Streets,  132;  Jones  on  Easements,  422.)  A  dedication  by  the 
owner  to  the  public  use  is  not  alone  sufficient.  A  dedication  sometimes  im- 
IX)ses  burdens  upon  the  public  as  well  as  grants  privileges.  It  would  not  do 
to  allow  one  of  his  own  volition  merely  to  thus  impose  an  onerous  burden 
upon  an  unwilling  public.  It  is,  therefore,  necessary  Ihat  there  should  be 
an  acceptJince  by  the  public  as  well  as  a  dedication  by  the  owner.  As 
already  indicated,  this  acceptance  may  be  signified  by  the  action  of  those 
officials  whose  duty  it  is  to  represent  the  public  in  those  matters,  A  formal 
order  upon  the  records  of  the  proper  ofTicial  body  would  ot  course  bu  the 
most  satisfactiu-y  manner  of  acceptance.  But  much  less  nuiy  be  equally 
effective.  As,  for  example,  it  has  been  held  the  appointment  of  over^c^ers, 
the  allotment  of  hands,  or  the  maintenance  of  the  highway  at  the  public  ex- 
pense are  sufficient  evidence  of  the  acceptance.  (Commonwealth  v.  Abney, 
4  Mon.,  47M;  Getlge  v.  Commonwealth,  9  Bm-h,  (U:  Greenup  Co.  v.  Maysville 
&  B.  S.  R.  R.  Co.,  14  Ky.  Law  Rep.,  tiirt);  L.,  H.  &  St.  L.  R.  R  Co.  v. 
Common  wealth,  lu4Ky.,  35,  20  Ky.  Law  Hep.,  371.)  The  cases  from  this 
court  cited  just  above  all  raised  the  question  of  acceptance  of  public  roads, 
by  implied  dedications  by  long  user,  where  it  was  s^hown  that  the  county 
officials  had  by  some  overt  act,  and  generally  of  record,  recognized  and 
adopted  the  dedicated  highway  as  a  public  road.     In  none  of  these  cases  does 

vol.  25—55 


'866  BILEY  V.  BUCHANAN, 

it  seem  that  the  question  has  been  raised  whether  a  sufficient  acceptance  on 
behalf  of  the  public  nii«bt  have  been  by  any  other  method  than  those  just 
mentioned.  A  number  of  unreported  cases  decided  by  this  court  have  as- 
sumed that  it  could.  (Gat-ewood  v.  Cooper,  IH  Ky.  I^w  Rep.,  8fift;  May  v. 
Blacijburn,  15  Ky.  Law  Kep.,  705;  Burch  v.  Blair.  Ifl  Ky.  Law  Rep.,  641; 
Potts  V.  Clark,  23  Ky.  Law  Rep..  832;  Wright  v.  Willis,  2H  Ky.  Law  Rep.. 
5fr>;  Tlift  Eisturn  Cem  't*ry  Co.  v.  City  of  Louisville,  18  Ky.  Law  Rep.,  279.) 

These  cases  are  criticised  by  couns'^1  for  appellant,  and  claimed  to  have 
*>een  not  well  considered,  and   in  conflict  with  those  reported  cases  holding 
-an  acceptance  by  the  public  authority  to  be  essential  to  the  complete  dedica- 
tion of  a  public  road.     That  an  acceptance  of  a  public  highway,  as  distin- 
guished by  some  eminent  authorities  from  a  mere  public  piassway.  may  be 
'  by  acts  less  than  the  recognition  of  the  dedication  by  an  order  of  record,  or 
by  the  appointment  of  overseers,  or  the  allotment  of  hands  by  the  county 
court,  or  the  exp;uiditure  of   public  funds  to  keep  them   in  repair,  there  is 
abundant  authority.     On  this  Jones  on  Kasements.  section  44(),  says:  '*Such 
acceptance,    however,  need   not   be   formal,  but  may  be  shown   by  clrcum- 
iances.  such  as  long-continued  use  by  the  public,  by  iniprovements  or  repairs 
•  of  the  way,    by  grading,  maciidamizing,    building,   or  the  like,  or  by  the 
'  taking  charge  of  the  road  by  the  proper  public  ofHcials.     Where  there  has 
l)een  a  dedication  of  the  highwtiy,  and  this  appears  to  be  beneficial  to  the 
public,  acceptance  will  be  presumed  from  slight  circumstances." 

Same,  section  450:  *'In  some  cases  an  acceptance  by  the  public  of  land 
iletllcated  to  use  as  a  highway  has  ijeen  established  by  use  alone,  without 
^ny  action  on  the  part  of  the  municipal  officers." 

The  Supreme  Court  of  Wisconsin,  in  Buchanan  v.  Curtis,  25  Wis,,  9P,  8 
Am.  Rep.,  2H,  held  that  an  acceptance  of  a  highway  dedicated  by  implica* 
tion  would  be  presumed  from  the  travel  upon  It  by  the  public  for  such  a 
time  and  such  an  extent  as  to  show  that  the  public  convenience  and  accom- 
inodation  require  tlie  road. 

The  rule  is  the  »ime  in  Missouri.  In  Bauman  v.  Boeckeler,  110  Mo.,  I^. 
the  Supreme  ('ourt  said  that  there  must  be  an  acceptance  of  the  dedication 
by  the  public,  'Vlthei*  by  user  for  a  length  of  time,  more  or  less,  according  to 
circumstances,  or  iiy  Its  adoption  by  the  public  authorities."  (Brink  v. 
<:oIlier,  5f)  Mo.,  1(U:  Kansiis  City  Milling  Co.  v    Riley,  133  Mo.,  574.) 

In  Washliurne's  Kasements  and  Servitudes,  2\ii,  it  is  declared  upon  au- 
thority that  "length  of  enjoyment  may  be  regarded  when  the  evidence© 
a  dedication  having  been  made  depends  on  user  by  the  public  of  the  thing 
dedicated.  But  as* all  thnt  is  rec|uisite  to  constitute  a  g(KMi  dedication  is 
that  there  should  l)e  an  intention  and  an  act  of  dedication  on  the  part  of  the 
owner,  and  an  acceptance  on  the  part  of  the  public.  As  soon  as  these  con- 
cur the  dedication  is  ccunplete.  Ordinarily  there  is  no  other  mode  of  show- 
ing an  acceptance  by  the  pul)lic  of  a  de<Hcation  than  by  its  being  made  u» 
of  l)y  then^,  and  this  must  l)e  suflatiently  long  to  evince  such  acceptance." 

Judge  Klliott,  in  his  work  on  Roads  and  Streets,  page  117,  says:  "There 
has  been  much  diversity  of  opinion  as  to  whether  user  by  the  public  will 
amount  t)  an  implied  acceptance  and  cjist  the  burden  of  maintenance  upon 
the  local  government.  *  ♦  *  This  uncertainty  is  removed  by  the  latw  au- 
thorities, and   it  may  m>w  l)e  con^ddered  as  the  prevailing  opinion  that  an 


BILEY  V.  BUCHANAN.  867 

^coeptance  may  be  Implied  from  a  general  and  long-oon tinned  use  by  the 
public  as  of  right.  * ' 

In  Manderschid  v.  City  of  Dubuque,  29  Iowa,  78,  the  Supreme  Court  of 
Iowa,  in  applying  the  same  doctrine,  said:  "It  is  probably  the  settled  doc- 
trine in  England  that  no  formal  acceptance,  other  than  public  use,  is  neces- 
sary In  order  to  make  the  dedication  of  a  highway  effectual.  (Angellon 
Highways,  section  168. )  While  this  rule  is  not  uniformly  recognlTied  in  this 
country,  yet  it  is  believed  that  the  weight  and  prevailing  current  of  au- 
thorities support  it."  (Quite  an  array  of  cas^  cited  in  support  of  the  state- 
ment. ) 

The  rule  in  Connecticut  is  that  the  convenience  to  the  public  of  a  high- 
way in  question,  coupled  with  use  by  the  public,  when  dedication  is  sulB- 
clently  shown,  will  support  a  presumption  of  acceptfince.  (Green  v.  Canaan, 
29  Conn.,  167;  Guthrie  v.  New  Haven,  81  Conn.,  308.)  A  number  of  other 
'Cases  examined,  and  which  support  the  general  doctrine  of  an  acceptance  by 
the  public  being  presumed  from  its  long-continued  use  of  the  highway,  are 
appended.  (Cook  v.  Harris,  61  N.  Y.,  448;  People  v.  Loehfelm,  102  N.  Y.,  1; 
Hoss  V.  Thompson,  78  Ind.,  90;  Steele  v.  Sullivan,  70  Ala.,  589;  Eureka  v. 
Croghan,  19Pac.  Rep.,  485;  Carter  v.  City  of  Portland,  4  Ore.,  839,  Common- 
wealth v.  Morehead,  118  Pa.  St.,  84.  s.  c,  4  Am.  St.  liep.,  599;  Warren  v. 
Jacksonville,  15  111.,  28:5:  Grub3  v.  Nichols,  36  111.,  92;  State  v.  Fisher,  117 
X.  C,  733,  28  S.  E.  Rep.,  158;  Buchanan  v.  Curtis,  35  Wis.,  99,  8  Am.  Rep., 
2S;  Atty.  General  v.  Abbott,  154  Mass.,  323,  28  N.  E.  Rep.,  846,  18  L.  R.  A., 
4351;  Smith  v.  Flora,  64  111.,  98;  Los  Angeles  Cemetery  Co.  v.  Los  Angeles, 
Cal.,  33  Pac  Rep.,  240;  Harrison  Co.  v.  Seal,  66  Miss.,  139,  3  L.  R.  A.,  659; 
Bauman  v.  Boekeler,  119  Mo.,  189;  Kansas  City  Milling  Co.  v.  Riley,  supra; 
Pomfrey  v.  Village  of  Saratoga  Springs,  34  Hun.,  607;  Porter  v.  Village  of 
Attica,  38  Hun.,  6a5;  State  v.  Kisele,  Minn.,  83  N.  W.,  785.)  There  are  but 
^ew  cases  which  we  have  found  to  the  contrary,  especially  of  modern  pro- 
mulgation. Among  these  are  Commonwealth  v.  Kelly,  SGratt.,  632;  Man- 
berry  V.  Inhabitants,  &c.,  56  Me.,  342;  Bowers  v.  Suflfolk,  &c.,  Co.,  4  Cush,, 
-832. 

The  former  opinions  of  this  court  do  not  necessarily  hold  that  an  accept- 
4»ice  by  long-continued  use  alone  by  the  public  of  a  highway  in  question 
^rould  not  be  a  sufficient  acceptance.  In  Gedge  v.  Commonwealth,  supra, 
^which  was  an  indictment  for  obstructing  an  alleged  highway,  the  court 
Cound  as  a  matter  of  fact  that  the  supposed  highway  had  never  been  used  as 
«uoh  by  the  public.  What  the  court  decided  was  that  an  acceptance,  "either 
express  or  by  implication,"  was  necessary  to  constitute  the  way  into  a  pub- 
lic street. 

Greenup  Co.  v.  Maysville  &  B.  S.  R.  R.  Co.,  14  Ky.  Law  Rep.,  699,  was 
41  ti  indictment  for  obstructing  a  public  road.  As  to  how  the  road  might  be 
<ledloated  the  court  said  :  *'It  seems  to  be  settled  that  a  grant  of  a  right  of 
VPay  and  its  acceptance  by  the  proper  authority  and  In  the  proper  manner 
^wlll  be  conclusively  presumed  from  an  uninterrupted  and  adverse  use  by  the 
public  as  a  right,  and  not  the  effect  of  indulgence  or  permission  for  the 
period  of  fifteen  years  or  more. " 

The  cases  of  Gedge  v.  Commonwealth,  supra,  and  Wilkins  v.  Barnes,  79 
Jiy.,  323,  were  cited  In  the  opinion.    L.,  H.  &  St.  L.  Ry.  Co.  v.  Common-. 
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wealth,  104  Ky.,  35,  20  Ey.  Lnw  Bep.,  371.  whs  also  an  indictment  involving- 
the  question  of  the  establishment  of  a  public  highway  by  common  law  dedl> 
cation.  Although  the  court  found  that  the  county  court  had  appointcnl  over- 
seers over  the  road  and  had  allotted  hands  to  work  it,  the  court  took  occasion 
to  say:  **A  continued,  uninterrupted  and  adverse  use  of  a  highway  as  such 
by  the  public  as  a  right  for  the  period  of  fift^^en  years  creates  a  conclusive-  ^ 
presumption  of  dedication  and  acceptance  of  it." 

But  it  is  urged  that  the  case  of  Wilkius  v.  Barnes,  supra,  is  in  conflict 
with  the  doctrine  being  discussed;  that  it  expressly  decides  that  an  accept- 
ance by  the  public  olTicials,  by  some  overt  official  act,  indicating  a  purpose  to 
accept  the  road,  is  necssary.  Gedge  v.  Commonwealth  and  ComnionweaUh 
V.  Kelly  supra,  are  mainly  relied  on  as  authorities.  NV ha t*»ver  may  have  been 
the  extent  of  the  court's  views  in  that  opinion,  it  is  clear  that,  beginning 
with  Eastern  Cemetery  Co.  v.  City  of  Louisville,  supra,  UreenupCo.  v.  Mays- 
vllle  &  B.  S.  K.  K.  Co.,  supra  (decided  in  18M1  and  lb93).  it  has  never 
since  been  applied  with  the  same  strictness.  It  is  not  in  accord  either 
with  the  weight  and  current  of  the  authorities,  nor  do  we  believe  it  is.  in 
its  extremity,  sound  in  principle.  As  all  highways  are  established  for  th» 
public,  to  meet  their  demands  and  necessities  in  traveling,  it  ought  to  he 
that  they  should  be  permitted  to  accept  a  dedication  of  a  roadway  given  to- 
them  by  grant,  if  they  deem  it  to  their  interest  to  do  so.  The  statutory 
method  of  opening  new  roads  is  better  suited  if  not  intendetl  for  cases  where 
there  may  be  objection  to  the  proceeding  on  the  part  of  the  land  owner,  or 
where  his  grant  is  involuntary,  and  a  condemnation  must  be  resorted  to. 
On  the  other  hand,  if  the  owner  sees  proper  to  voluntarily  grant  or  dedi- 
cate a  right  of  way  to  the  public,  and  if  it  is  necessaiT  to  the  public  travel 
and  accepted  and  used  for  that  purpose,  we  can  not  see  that  it  should  b» 
either  denied  or  discouraged.  The  fact  that  such  a  road  Is  persistently  and 
generally  used  by  the  public  for  a  great  numljer  of  years  proves  its  necessity; 
that  the  public  officials,  in  this  State,  the  fiscal  and  county  courts,  should 
have  it  in  their  exclusive  power  to  deny  the  public  the  right  to  accept  the 
road,  by  merely  neglecting  to  provide  for  its  maintenance  by  having  band& 
allotted  to  keep  it  up,  the  hands  being  generally  those  members  of  the  pub- 
lic most  interested  in  it,  or  by  refusal  or  failing  to  note  their  approval  by 
an  order  on  their  records,  is  not  reasonable.  As  a  matter  of  fact,  the  road 
may  not  new!  work  or  repair.  Why  should  the  county  officials  be  compelled 
to  do  a  vain  thing  then  in  allotting  hands  for  the  purpose!-' 

We  feel  constrained  by  ivason  and  authority  to  hold  that  while  an  accept- 
ance by  the  public  is  essential  to  a  complete  dedication  of  a  public  highway 
or  passway.  the  acceptance  nuiy  be  either  liy  formal  nitlflcation  by  the  proper 
official  board  of  the  municipality,  or  by  implication  by  it,  where  it  takes 
charge  of  the  road  by  direct  in  j?  improvements  on  behalf  of  the  public,  or 
otherwise  by  overt  act  recognizes  it  as  a  public  road;  or  it  may  be  by  the 
public  by  such  protracted  and  continued  use  as  to  clearly  indicate  Its  accept- 
anc  \  when  the  road  dedicated  is  a  l)t»neflt  to  the  public  and  not  a  burden. 
In  the  last  named  state  of  case  a  formal  acceptance  by  the  proper  It^^l  au- 
thority will  Ix*  conclusively  presumed  to  have  taken  place. 

Should  the  road  become  a  bunlen  to  the  public,  it  may  be  discontinued  in 
the  method  pointed  out  by  the  statutes.     It  is  claimed  in  arguoient  that  the 
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TOBkd  passes  through  "woodland,"  and  that,  therefore,  the  public  does  no 

acquire  a  right  by  its  use  for  whatever  length  of  time  it  may  ha^e  been  con- 
tinued. While  it  is  true  that  a  part  of  the  road  is  shown  to  pass  through  a 
woodland,  it  Is  not  shown  that^  this  woodland  is  not  enclosed.  From  all  the 
"evidence  it  seems  probable  that  it  is.  Ordinarily  the  use  by  the  public  of  a 
passway  through  unenclosed  woodlands  is  deemed  to  be  by  permission  of  the 
■owner,  and  not  to  be  adverse  to  his  title.  (Wilkins  v.  Barnes,  ubi.  supra.) 
But  this  may  or  may  not  be  so,  according  to  circumstances.  (May  v.  Black« 
burn,  15  Ky.  Law  Rep.,  705. )  There  is  no  apparent  reason  for  extending  the 
exception  as  to  unenclo.sed  woodland  to  this  case. 

Perceiving  no  error  in  the  record  the  judgment  of  the.,  circuit  court  Is 
alfinned. 

Whole  court  sitting. 


BOTTGHNER,  &c.  v.  LAUGHLIN'S  EX'TX,  &c. 

(Filed  November  10,  1603— Not  to  be  reported.) 

Appeal  from  Bracken  Circuit  Court. 

Original  opinion  ante, . 

Judge  Nunn  delivered  the  following  response  to  petition  for  rehearing 
«nd  extension : 

After  a  careful  consideration  and  rehearing  of  this  case  we  see  no  cause 
for  changing  the  opinion  rendered,  except  that  it  is  extended  to  say  that 
John  W.  Boughner  shall  be  required  to  account  for  all  that  he  and  his  wife 
owe  the  Laughlin  estate  before  he  is  allowed  to  receive  anything  on  the 
-claim  adjudged  to  him. 

Whole  court  sitting. 

Judge  Paynter  dissents. 


LOUISVILLE  CITY  NATIONAL  BANK  v.  WOOLDRIDGE,  &c. 
(Filed  November  10,  U)03. ) 

1.  Married  woman— Power  to  devise  personal  estate— A  married  woman 
"has  the  power,  with  the  consent  of  her  husband,  properly  evidenced,  to  dis- 
pose of  her  sepjirate  personal  estate  by  last  will  and  testament,  and  such 
tionsent  on  his  part  is  no  fraud  upon  the  rights  of  his  creditors. 

2.  Construction  of  will— Remainder— Where  the  testatrix  gave  to  her 
■daughter  a  certain  sum  of  money  for  her  .separate  use  and  benefit  and  free 
from  the  control,  debts  and  marital  rights  of  her  husband,  with  power  and 
-authority  to  dispo.se  of  it  by  last  will  and  testament  or  in  any  other  manner, 
with  the  provision  that  in  the  event  the  daughter  should  die  before  her  or 
her  husband  the  legacy  should  pass  to  and  vest  absolutely  in  the  surviving 
husband,  the  bequest  in  remainder  would  take  eflfect  only  in  the  event  the 
•daughter  died  before  the  testatrix:  and  the  testatrix  having  died  during  the 
lifetime  of  both  the  daughter  and  her  husband,  the  latter  took  no  remainder 
Interest  in  the  bequest. 

Kohn,  Baird  &  Spindle  and  C.  H.  Shield  for  appellant. 

E,  L.  McDonald  and  Humphrey,  Burnett  &  Humphrey  for  appellees. 
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Appeal  from  Jefferson  Circuit  Court, 'Common  Pleas  Branch. 
Opinion  of  the  court  by  Chief  Justice'Bumam. 

On  the  29th  of  Maroh,  1898,  the  Lousville  City  National  Bank  brought 
a  suit  in  equity  against  Charles  F.  Johnson,  in  which  they  allege  that 
they  had  previously  recovered  a  judgment  against  him  for  911,979.10,  witl) 
Interest  from  the  18th  of  November,  1897,  on  which  execution  had  issued 
directed  to  tlie  sheriff,  and  which  had  been  returned  by  hbu  endorsed  *'no 
property  found  out  of  which  to  make:tbis  fi.  fa.  or  any  part  thereof."  The 
pntltion  alleged  that  the  defendant  "had  in  his  possession,  and  in  the  posses- 
sioD  of  other  persons  whose  names  were  unknown  to  the  plaintiff,  money 
and  property  which  was  liable  for  their  debt,  and  asked  that  he  be  required 
to  appear  t>efore  the  court  for  examination  as  to  the  whereal)out6  of  bis  prop- 
erty, and  that  same  be  subjected  to  their  demand.  They  at  the  same  time- 
sued  out  a  general  attacbiuent  against  the  property  of  the  defendant.  Oi> 
the  8d  day  of  June,  1898,  and  while  the  suit  of  the  l)ank  against  Charles  F. 
Johnson  was  still  x^ending,  the  wife  of  the  defendant,  Mary  Lawrence  John- 
son, died,  leaving  her  husband  and  Mary  C.  Wooldridge,  her  only  child  and 
heir  at  law,  the  wife  of  Powhatan  Wooldridge.  The  will  of  Mary  I^wrence- 
Johnson  was  duly  probated  by  the  Jefferson  County  Court  on  the  8th  of 
June,  1898,  with  the  consent  of  her  husband,  Charles  F.  Johnson,  and  is  as. 
follows : 

*'I,  Mary  Lawrence  Johnson,  do  make  thisluy  last  will  and  testament,  re- 
voking all  others. 

"In  view  of  the  fact  that  my  daughter,  Mary  C.  Wooldridge.  will  Inherit 
a  large  estate  left  me  by  my  ftither  and  mother,  I  bequeath  to  her  the  small 
sum  of  $500.  r  make  this  explanation  in  the  beginning,  that  my  will  may 
not  be  considered  unjust  and  peculiar.  I  leave  my  daughter,  Mary  C.  Wool- 
dridge, my  carriage  and  horses,  and  the  entire  contents  of  my  house  during 
her  life;  at  b«r  death  to  be  divided  equally  between  my  grandchildren.  To 
each  one  of  my  four  grandchildren,  Powhatan  Johnson  Wooldridge,  Annie 
Mary  Wooldridge,  Mary  Tyler  Wooldridge  and  Charles  F.  Wooldridge,  I  give 
and  bequeath  thirty  shares  of  stock  In  the  'Columbia  Finance  and  Trust 
Co. '  At  the  death  of  any  one  of  the  four  (l)eing  unmarried )  his  or  her  short*' 
is  to  go  to  the  surviving  brothers  and  sisters.  The  remainder  of  everything 
that  I  possess  I  leave  as  a  sacred  trust  to  my  daughter,  Mary  C.  Wooldridge» 
knowing  that  she  will  faithfully  carry  out  my  wishes  regarding  it.  I  desire 
that  no  inventory  shall  be  taken  of  my  effects. 

"MARY  LAWRENCE  JOHNSON'. 
"Witness:  C.  B.  SEYMOUR, 

'GEO.  D.  TODD. 

*'I  appoint  my  daughter,  Mary  C.  Wooldridge,  my  executor  without  bond. 

'MARY  LAWRENCE  JOHNSON.  ' 

Endorsed  below  the  signature  of  Mrs.  Johnson  were  these  words: 

"I  consent  to  all  my  wife  has  written  in  her  will, 

•CHARLES  F.  JOHNSON." 

Simultaneously  with  the  execution  of  this  will  Mrs.  Johnson  executed  i» 
writing  a  paper  defining  the  sacred  trust  referred  to  In  the  will,  which  reads 
as  follows: 
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*'I  waDt  Chnmie  (Mrs.  Miiry  Q.  Wooldridgw)  to  keep  two  pews  in  Christ 
Church  as  long  as  her  father  shall  live,  just  as  I  have  done,  and  I  want  one 
of  them  kept  in  his  name.  I  want  her  to  give  flOU  to  the  Homo  of  the  Inno- 
cents In  her  father's  name  as  long  as  he  lives.  I  want  her  to  use  for  her 
father's  personal  support  such  a  part  of  the  income  from  what  I  leave  as  in 
her  judgment  shall  seem  lit,  but  she  shall  be  the  ^le  judge  as  to  how  much 
or  how  little,  or  whether  any,  shall  be  applied  in  thi«  way.  I  want  her  to 
care  for  my  old  servant,  Ammie  Wright,  when  she  shall  l)ecome  unfit  for 
work,  either  from  age  or  infirmities.  The  balance  of  the  income  I  want  her 
to  use  for  the  education  of  my  four  grandchildren.  At  the  death  of  her  ■ 
father  I  want  the  principal  put  in  trust  for  my  four  grandchildren.  Chamie 
may  sell  and  reinvest  any  part  of  my  estate  as  she  may  see  fit." 

Mrs.  Johnson,  at  her  death,  owned  and  was  in  possession  of,  l)esides  her 
household  furniture  and  belongings,  stocks  in  various  corporations,  worth 
in  the  aggregate  alwut  $35,000  or  $40,000.  Mary  C.  Wooldridge  declined  to 
qualify  as  executrix  of  her  mother's  will,  and  her  huslmnd,  Powhatan  Wool- 
dridge, was  appointed  administrator  with  the  will  annexed,  and  on  the  17th 
of  Xovemlxjr,  lb98,  brought  suit  in  the  Jefferson  Circuit  Court  against  her 
heirs  and  creditors  for  the  purpose  of  settling  his  Accounts  and  distributing 
the  estate  in  accordance  with  the  will  of  testatrix.  Powhatan  Wooldridge, 
after  the  institution,  resigned  as  administrator  with  the  will  annexed,  and 
J.  W.  E.  Bailey  was  appointed  in  his  place.  » Subsequently  the  defendants, 
Mary  C.  and  Powhatan  Wooldridge,  filed  an  answer  and  counterclaim 
against  the  plaintiff,  Bailey,  as  administrator  de  bonis  non,  in  which  they 
allege  that  RolDert  Tyler,  the  father  of  Mary  L.  Johnson  and  grandfather  of 
Mary  C.  Wooldridge,  had  died  posse.ssed  of  a  large  estate,  which  he  dispos**d 
of  by  will;  and  that  after  making  certtiin  specific  devises  to  his  wife,  Mary 
L.  Tyler,  proceeds  as  follows:  "All  the  rest  and  residue  of  my  esU\te,  that 
is,  my  real  estate,  I  give  and  devise  to  my  Ijeloved  wife,  Mary  L.  Tyler,  as 
trustee  and  in  trust  for  each  one  of  my  daughters,  share  and  share  alike,  and 
for  their  separate  use  during  their  lives,  and  after  their  deaths  respectively 
then  for  such  child  or  children  as  they  may  rt»spectively  leave,  with  full 
power  to  my  said  wife  at  any  time  to  sell  any  part  of  said  real  estate  and 
invest  the  proceeds  in  other  real  estate  whenever  she  may  think  it  best  to  do- 
so;  but  any  purchaser  shall  not  l)e  bound  to  see  the  money  invested,  and  any 
property  she  may  so  purchase  shall  be  held  in  trust  as  herein  provided,  and 
as  to  the  balance  of  my  estate  I  give  the  stune  to  my  said  daughters^ 
share  and  share,  alike  forever." 

They  state  that  prior  to  1859  a  partition  was  made  of  the  real  estat,e  sub- 
ject to  the  trust,  situated  in  Jefferson  county;  and  that  there  was  allotted 
to  Mary  L.  Tyler,  as  trustee  for  her  daughter,  Mary  Lawrence  Johnson,  six 
separate  lots  and  tracts  of  land ;  and  that  thereafter,  at  the  request  of  Mary 
L.  Johnson,  all  of  these  pieces  of  real  estate  were  sold  by  the  trustee,  Mary 
L.  Tyler,  and  the  proceeds  thereof  turned  over  by  her  to  Mary  L.  Johnson, 
and  were  by  her  appropriated  tt)  her  own  use,  with  full  knowledge  of  the- 
provisions  of  the  will  of  Robert  Tyler,  deceased;  that  Mai-y  C.  Wooldridge^ 
vras  an  infant  under  twenty-one  years  of  age  and  a  married  woman  when 
the  property  was  converted,  and  charges  that  the  purchase  money  realized 
from  the  sale  of  this  trust  real  estate  aggregated  $58,074,  which  she  asserts 
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as  a  claim  against  the  estate  of  her  mother.  The  answer  also  sets  up  other 
claims,  af?greRatii)ff  >8,500,  for  money  advanced  for  the  use  and  acconinioda- 
tion  of  Mary  L.  Johnson  during  her  life. 

The  Louisville  City  National  Bank  filed  their  answer  in  the  s*>ttleinent 
suit,  which  they  made  a  counterclaim  against  the  administmtnr  and  a  cross 
petition  against  the  Wooldridges  and  Charles  F.  Johnson,  in  which  they  con- 
trovert the  claims  asserted  both  by  Mr.  and  Mrs.  Woold ridge  on  several 
grounds:  Fir.st,  they  deny  the  alleged  conversion  by  Mrs  Johnson  of  the 
trust  estate  devised  by  the  will  of  Rolwrt  Tyler;  second,  they  plead  that  the 
claim  is  stale  and  barred  by  the  lapse  of  time  and  statute  of  limitation: 
third,  that  even  if  the  trust  estate  devised  to  Mary  L.  Johnson  by  her  father, 
Kobert<l"yler,  had  been  lost,  that  it  was  through  the  negligence  of  Marj  L, 
Tyler,  the  testamentary  trustee,  and  the  cause  of  action  was  against  her  and 
not  against  Mrs.  Johnson,  who  was  a  niarried  woman;  and  that  Marj  L. 
Tyler  had,  in  her  will,  devised  a  large  amount  of  property  to  Mrs.  Wool- 
dridge  upon  th**  condition  that  she  should  not  call  in  question  the  manner 
in  which  she  had  discharged  the  duties  imposed  upon  her  as  trustee  hy  the 
will  of  her  decea.sed  husl>and  with  reference  to  the  trust  estate;  and  that 
Mrs  Wooldridge  had  accepted  the  provision  made  for  her  and  was  estopped 
from  questioning  the  manner  in  which  the  trust  had  been  administered. 
They  also  allege  that  Charles  F.  Johnson  was  by  law  entitleil,  as  tenant  by 
the  courtei?y,  to  one-half  of  the  surplus  of  his  deceased  wife's  personal  estate; 
and  that  in  addition  to  this  interest,  which  descended  to  him  under  the  stat- 
ute, he  was  by  the  tenth  clause  of  the  will  of  Mary  L.  Tyler  t  utitled  to  have 
paid  over  to  him  from  the  estate  of  his  deceased  wife  S20.0()0. 

The  tenth  clause  in  the  will  of  Mary  L.  Tyler  is  as  follows:  **I  give  to 
^each  of  my  daughters,  Mary  Lawrence  Johnson,  Ann  Kli/.a  Bent.  Alice 
Bacon,  Fannie  S.  Bayley  and  Kol)erta  Tyler,  $20,000,  for  their  sole  and  sep- 
arate use  and  benefit,  to  \ye  forever  free  from  the  control,  debts  and  marital 
rights  of  their  present  husl)and,  and  any  either  of  them  may  every  have; 
and  each  of  my  Siiid  daughters  shall  have,  and  is  hereby  given,  power  and  au- 
thority to  dispose  of  the  same  !)y  last  will,  or  in  any  manner  they  may 
choose.  But  In  the  event  that  any  one  or  all  of  my  said  daughters  shall  die 
before  her  or  their  present  husliiind  or  husbands,  the  legacy  given  l>y  this 
clause  of  my  will  to  such  daughter  or  daughters  so  dying  shall  pass  to  and 
vest  absolutely  in  the  surviving  husband  of  such  deceased  daughter." 

They  allege  that  Mrs.  Johnson  had  no  ix)wer,  neither  un('er  the  statute 
which  prevailed  at  the  time  she  received  the  property  disposed  of,  nor  at  the 
time  of  hvv  death,  to  make  a  will  cutting  out  her  husband;  and  charge  that 
rl.c  will  nrrempting  to  do  so  was  the  result  of  a  fraudulent  conspiracy  in 
which  she,  her  husband  and  the  Wooldridges  had  participat4'd,  for  the  pur- 
jMxe  of  defrauding  the  creditors  of  Charles  F.  Johnson,  and  ask  that  the  In- 
terest of  Charles  F*.  Johnson  in  the  personal  estate  devist»d  by  the  wife  be 
subjected  to  the  payment  of  his  debts. 

The  Wooldridges  n»pliid  to  the  answer  and  counterclaim,  and  allege  that 
their  father,  Charles  F.  Johnson,  had  been  paid  $10,300  from  the  fund  de- 
vised in  the  tenth  clause  of  the  will  of  Mary  Tyler,  which  had  b«H»n  accepted 
by  him  in  full  discharge  of  any  rights  or  claims  which  he  might  have  by 
virtue  of  the  devise  contained  in  the  tenth  clause  of  the  will  of  Mrs.  Tyler. 


LOUISVILLE  CITY  NAT.  BK.  V.  W00LDBID3E,  AC.         873 

They  deny  the  alleged  fraudulent  conspiracy  to  cheat  the  creditors  of  Charles 
F.  Johnson  in  the  making  of  the  will  of  Mary  L.  Johnson,  or  that  she  was 
not  antborizeil  to  dispose  of  her  personal  estate.  The  pleadings  were  nmde 
up  by  rejoinder,  surrejoinder,  etc.,  and  upon  final  submission  the  trial  court 
sustained  the  will  of  Mrs.  Johnson  and  held  that  neither  her  husliand, 
Charles  F.  Johnson,  nor  the  bank,  as  his  creditor,  had  any  interest  in  or 
claim  thereon,  and  dismissed  the  claim  of  the  l)ank,  and  the  bank  has  ap- 
pealed. The  record  discloses  that  in  1866.  Charles  F,  Johnson  married  Maiy 
la.  Tyler,  the  daughter  of  Robert  Tyler;  that  after  his  death,  in  185*2,  the  real 
estate  devised  by  Robert  Tyler  was  partitioned  between  his  devisees;  and 
that  before  the  death  of  hiw  widow,  executrix,  and  testamentary  trustee  in 
1891,  she  had  sold  and  conveyed  real  estate  which  belonged  to  Mary  L.  John- 
son during  her  lifetime,  and  at  her  death  to  Mrs.  Wooldridge,  for  which  she 
realized  $68,974.25,  which  fund  was  not  reinvested  by  the  trustee  as  provided 
in  the  will,  but  was  turned  over  to  Mrs.  Johnson  and  her  husband,  Charles 
F.  Johnson,  who  spent  it.  It  appears  that  in  1890  Mrs.  Tyler  gave  to  her 
daughter,  Mrs.  Johnson,  f  100.000,  $50,000 of  which  was  invested  in  real  estate, 
and  the  remaining  $50,000  in  stocks  in  Mrs.  Johnson's  name,  and  which 
constituted  the  greater  part  of  the  personal  estate  owned  by  her  at  her  dealh 
and  disposed  of  by  her  will.  It  is  also  shown  that  Mrs.  Tyler  died  in  1891, 
leaving  a  large  estate,  which  was  devised  to  trustees  for  her  children  for  life, 
ijvith  remainder  over,  exclusive  of  the  $20,000  devised  by  the  tenth  clause 
of  the  will  referred  to  above.  It  is  shown  by  the  testimony  of  both  Charles 
F.  Johnson  and  Mr.  Wooldridge  that  $10,8:3,  devised  by  the  tenth  clause  of 
the  will  of  Mrs.  Tyler,  was  paid  over  to  Johnson  under  an  agreement  with 
bis  wife  that  it  should  be  accepted  in  full  of  his  interest  in  this  fund. 

The  record  presents  many  interesting  legal  questions,  all  of  which,  how- 
ever, it  will  not  l>e  necessary  for  us  to  discuss.  The  first  and  most  impor- 
tant one  to  be  decided  is  whether  Mrs.  Johnson  had  the  power,  with  her 
husband's  consent,  to  make  a  valid  disposition  of  that  part  of  her  personal 
<>state  to  which  he  would  have  been  entitled  if  she  had  died  intestate.  The 
right  of  a  married  woman  to  dispose  of  personal  estate  by  will  has  often 
been  the  subject  of  inquiry  at  the  hands  of  the  courts.  The  common  law 
-with  reference  to  this  power  is  thus  stated  by  Mr.  Blackstone:  "Among  the 
[Romans  a  married  woman  was  as  capable  of  liequeathing  as  a  feme  sole. 
But  with  ufi  a  married  woman  is  not  only  incapable  of  devising  lands,  being 
excepted  out  of  the  statute  of  wills,  34  and  35  Henry  Vlll,  chapter  5,  but 
also  she  is  incapable  of  making  a  testament  of  chattels  without  the  license 
of  her  husl)and,  for  all  her  personal  chattels  are  absolutely  his.  It  would, 
therefore,  be  extremely  inconsistent  to  give  her  a  power  of  defeating  that 
provision  of  the  law  by  bequeathing  those  chattt'ls  to  another.  Yet  by  her 
husband's  license  she  may  make  a  testament,  and  the  husband  uixm  the 
marriage  frequently  covenants  with  her  friends  to  allow  her  that  license. 
But  such  license  is  more  pn)perly  his  assent,  for  unless  it  be  given  to  the 
particular  will  in  question  it  will  not  be  a  complete  testament,  even  though 
the  husband  beforehand  has  given  her  permission  to  make  a  will.  Yet  it 
shall  be  sufficient  to  repel  the  husband  from  his  joint  right  of  adminis- 
tering his  wife's  effects,  and   administration  shall    be  granted  to   her  ap- 
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pointee  with  such  testamentary  paper  annexed."  (Blackstone's  Com- 
mentaries, 497  and  4^8. ) 

It  has  been  held  in  numerous  dcK^isions  by  the  court  in  EnKland  and  the 
United  State  that  the  husband  could  waive  his  marital  rights  in*  the  per- 
sonal property  of  the  wife  by  consent  to  her  will.  In  Qeorge  v.  Bussing,  M 
Ky.,  448,  the  question  of  the  power  of  the  wife  to  make  a  valid  disposition 
by  will  of  her  personal  estate  and  slaves  was  directly  involved,  and  this 
court,  in  a  very  carefully  considered  opinion  by  Judge  Simpson,  said:  **The 
doctrine  is  well  settled  that  the  wife  may  dispose  of  her  separate  estate  by 
will,  and  may  make  a  will  in  pursuance  of  a  power  given  her  for  that  pur- 
pose. It  is  also  settled  doctrine  that  she  may,  with  the  consent  of  her  hus- 
band, make  a  will  to  dispose  of  her  personal  estate.  The  principle  upon 
which  the  power  of  the  wife  to  make  a  will  in  such  a  case  is  founded,  seems 
to  be  this:  That  the  husband  may  waive  the  interest  in  her  property  which 
the  law  confers  upon  him,  and  empower  the  wife  to  dispose  of  it  by  will. 
The  grant  of  such  a  power  is  implied  from  his  consent  that  the  will  should 
be  made.  A  general  assent  that  she  may  make  a  will  is  not  sufficient.  It 
must  be  proved  that  he  has  consented  to  the  particular  will  which  she  has 
m!ide.  and  his  consent  should  be  given  when  it  is  proved.  The  reason  for 
this  is  that  he  may  revoke  his  consent  at  any  time  during  his  wife's  life  or 
after  her  death  before  probate. ' ' 

It  was  decided  that  the  will  of  the  wife  was  valid  with  respect  to  her  sep- 
arate estate  and  also  her  personal  property,  but  that  it  was  ineffectual  to 
dispose  of  her  slaves  or  any  personal  property  which  belonged  to  the  hus- 
band at  the  time  it  was  executed.  When  this  decision  was  rendered  the  re- 
vised statutes  were  in  force,  which  gave  to  the  husband  the  entire  personal 
estate  left  by.  the  wife,  nor  could  a  married  woman  dispose  under  the  statute 
by  will  of  any  estate  not  secured  to  her  separate  use  by  deed  or  devise  or 
pursuant  to  a  written  power.  The  whole  question  turned  upon  the  applica- 
tion of  the  common  law  to  the  facts  of  that  case.  So  far  as  we  are  advised 
the  rule  there  announced  has  never  been  curtailed  by  statute  or  decision, 
■and  has  been  distinctly  recoguized  in  other  cases  in  this  Stat^?  and  in 
numerous  decisions  of  courts  of  other  States.  (Hiram  v.  Griffith,  71  Ky., 
a«2;  White  v.  Sale,  7  Ky.  Law  Rep.,  6:o. )  The  tendency  of  legislation 
on  the  subject  has  been  in  the  opposite  direction.  Both  by  the  revised 
and  General  Statutes  a  married  woman  was  authorized  to  make  a  will  dis- 
posing of  estate  secured  to  her  separate  use  by  deed  or  devise,  and  in  the 
exercise  of  a  written  power.  Section  16,  chapter  6'3  of  the  General  Statutes 
provide  that  "if  any  stock  in  any  bank  or  other  corporations  of  this  State 
is  taken  for  or  transferred  to  any  feme  sole,  and  it  is  expressed  on  the  cer- 
tificate or  transfer  book  that  it  is  for  the  use  of  such  feme  sole,  no  husbands 
of  her  should  tiike  any  intt>rest  in  such  stock  or  in  the  dividends  thereof, 
and  that  at  her  death  it  should  pass  to  her  heirs;  and  that  she  could  dispone 
of  it  by  will  with  the  consent  of  her  husband,  or  without  his  consent  if  pro- 
vided in  the  deed  or  will  creating  the  trust." 

The  act  of  18V)4  still  further  extends  the  power  of  married  women  and  con- 
verts all  their  pe  s  mil  property  into  sepanite  estate,  and  confers  upon  her 
the  power  to  dispose  of  her  estate  by  last  will  and  testament,  subject  to  the 
provisions  of  the  act.     (Kentucky  Statutes,  section  2147.)    We  do  not  refer 
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to  thesn  successive  provisions  of  the  statute  for  the  purpose  of  resting  thereon 
our  conclusions  that  Mrs.  Johnson  had  the  power  to  dispose  of  her  personal 
estate  by  will  with  the  consent  of  her  husband,  because,  in  our  opinion,  the 
right  existed  at  common  law,  but  to  show  that  it  was  in  no  way  changed  or 
abridged  by  these  various  statutory  provisions. 

During  the  life  of  Mrs.  Johnson  her  husband  had  no  vested  interest  in  the 
personal  property  disposed  of  by  her.  He  could  not  have  reduced  it  to  pos- 
session without  her  consent,  and  she  could  have  sold  it,  given  it  away  or 
disposed  of  it  in  any  way  she  .saw  lit  without  his  consent.  It  is,  therefore, 
hard  for  us  to  understand  how  he  perpetrated  a  fraud  upon  his  creditors 
when  he  consented  that  she  should  do  by  last  will  and  testament  what  she 
had  the  undoubted  right  to  do  during  her  life.  Section  1906  of  the  Ken- 
tucky Statutes,  provides  that  "every  gift,  conveyance,  etc.,  of  any  estate 
with  intent  to  delay,  hinder  and  defraud,  shall  be  void  as  against  such  cred- 
itors." 

This  statute  refers  to  property  owned  by  the  debtor  and  which  his  crc^d- 
Itors  had  the  right  to  subjj-ct  (Cro/ierv.  Young,  Ifl  Ky.,  158.)  In  Hick- 
man V.  Brown,  88  Ky.,  377,  the  husband  did  not  constant  to  the  execution  o^ 
the  will,  but  contested  its  probate,  and  it  came  t/o  this  court  on  a  verdict  re- 
jecting the  will.  There  is  no  ivference  in  the  oplni^jn  in  that  case  to  George 
V.  Bussing,  Hiram  v.  Griffith,  or  White  v.  Sale,  and  no  intimation  that  the 
court  intended  to  depart  from  the  well-established  common  law  doctrine, 
and  it  must,  therefore,  be  considered  as  simply  deciding  the  question  which 
the  court  had  before  it.  In  Smoot  v.  Hizer's  Ex 'or,  2.S  Ky.  Law  Rep..  2401,. 
there  was  no  question  of  consent  by  the  husband  to  the  wife  making  u  will 
involved.  And  the  court  in  that  case  decided  that  under  the  act  of  18  H  the 
wife  could  not  dispose  of  her  property  by  will  without  the  consent  of  the 
husband  so  as  to  deprive  him  of  the  interest  in  her  property  secured  to  him 
by  the  statute.  We,  therefore,  conclude  that  Mrs.  Johnson  had  the  power, 
with  the  consent  of  her  husband  properly  evidenced,  to  dispose  of  her  sep. 
arate  personal  estate  by  last  will  and  testtiment,  and  that  such  consent  was 
no  fraud  upon  his  creditors. 

The  contc»ntion  of  the  appellant  that  Charles  F.  Johnson  had  a  remainder 
interest  in  the  devise  of  $20,000  made  in  the  tenth  clause  of  the  will  of  Mary 
Tyler  to  her  daughter,  Mrs.  Johnson,  appears  unsound.  In  this  clause  of 
her  will  Mrs  Tyler  gives  to  each  of  her  daughters,  for  their  separate  use  and 
benefit,  120,000,  free  from  the  control,  debts  and  marital  rights  of  their  hus- 
bands, with  p'^wer  and  authority  to  dispose  of  it  by  last  will  in  any  manner 
they  may  choose.  The  section  then  provides  that  in  the  event  any  one  of 
her  daughters  should  die  before  her.  or  their  husbands,  the  legacy  given  by 
this  clause  should  pass  to  and  vest  ab.solutely  in  the  surviving  husband  of 
such  deceased  daughter.  In  somewhat  similar  provisions  in  wills  devising 
both  real  and  personal  estate  this  court  has  uniformly  held  that  the  Ijpquest 
in  remainder  only  took  effect  in  ihe  event  the  lirst  taker  should  die  before 
the  testatrix.  This  seems  to  be  the  only  possible  construction  which  recon- 
ciles the  first  and  last  part  of  the  clause.  The  principal  is  well  stated  in 
Jamian  on  Wills  (2^1  edition),  volume  1,  page  898,  where  the  author  says: 
''Sometimes  where  an  estate  in  fee  Is  followe<l  by  apparently  inconsistent 
limitations,  the  whole  has  been  reconciled  by  reading  the  latter  disposition > 
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as  Applying  exclusively  to  the  event  of  the  prior  devises  in  fee  dying  in  the 
testntnr's  lifetime,  the  intention  being,  it  is  considered,  to  provide  a  sub- 
stituted devise  in  the  case  of  lapse." 

On  page  309  the  same  author  says:  "It  is  clear,  however,  that  words  and 
passages  in  a  will  which  are  irreconcilable  with  the  geneial  context  may  be 
rejected,  whatever  may  be  the  local  position  which  they  happen  to  occupy; 
for  the  rule  which  gives  effect  to  the  posterior  of  several  inconsistent  clauses 
must  not  be  so  applied  as  in  any  degree  to  clash  or  interfere  with  the  doc- 
trine which  teaches  us  to  look  for  the  intention  of  a  testator  in  the  general 
tenor  of  the  instrument,  and  to  sacrifice  to  the  scheme  of  disposition  so  dis- 
closed any  incongruous  words  .-^nd  phrases  which  have  found  a  place 
therein." 

The  stime  doctrine  is  announced  in  Baxter,  &c.  v.  Isaacs.  &c. ,  24  Ky.  Law 
Rep.,  1618;  Pol  v.  Benning,  48  Ky.,  fi23;  Trackton  v.  Woodson,  84  Ky.,  206;  ^ 
Duncan  v.  Kennedy,  72  Ky.,  58-i;  Ferguson  v.  Thompson.  87  Ky.,  519;  Wills 
v.  WMlls,  85  Ky.,  4S<^;  Dickerson  v.  Ogden's  Kx'or,  89  Ky.,  Ifi2;  Prewett  v. 
Hooland,  92  Ky.,  641;  Banks  v.  Ballard's  Ass'ee,  88  Ky.,  481;  Aultman  v. 
Gib.son,  Guardian,  23  Ky.  Law  Rep.,  2296. 

It  will  be  unnecessary  for  us  to  consider  the  alleged  agreement  by  which 
■Colonel  Johnson  received  ti0,827  of  this  bequest  at  the  death  of  Mrs.  Tyler 
in  consideration  of  a  full  release  by  him  of  any  claim  to  the  residue  at  the 
death  of  his  wife,  or  the  competency  of  the  testimony  by  which  this  agree- 
ment is  attempted  to  be  established,  although  we  have  no  doubt  that  such 
«n  agreement  could  have  been  made  by  the  parties,  and  if  properly  •vi- 
tlenced,  enforced.  Our  conclusions  upon  the  question  which  we  have  con- 
sidered make  it  unnecessary  to  extend  this  opinion,  as  there  is  no  issue 
raised  by  the  pleadings  except  with  the  l)ank,  and  it  is  not  important  to  it 
whether  Mrs.  Wooldridge  takes  the  estate  of  her  deceased  mother  as  devisee 
or  creditor 

-  For  reasons  indicated  the  judgment  is  aflfirmed  on  original  and  cross  ap- 
peal. 

Whole  court  sitting. 


FIXER  AN  V.  THE  CENTRAL  BITULITHIC  PAVING  CO.,  &c, 
(Filed  October  21,  1903. ) 

1.  Municipalities— Construction  of  streets— Competitive  bidding — Where  » 
city  of  the  wcond  class,  in  compliance  with  the  provisions  of  Its  charter  tliat 
it  should  adopt  a  uuiform  system  to  govern  and  regulat<e  Che  construction 
and  recon^t  i  iictiou  of  all  public  ways  and  sidewalks  of  the  city,  passed  an 
ordinance  liv  its  common  council  requiring  that  in  the  construction  and  re- 
construclioij  of  its  streets  the  contract  for  same  should  l)e  let,  after  adver- 
tising, to  the  lowest  and  best  bidder,  a  compliance  with  the  form  of  the 
ordinance  hy  receiving  bids  when  the  members  of  the  council  knew  that 
only  one  of  them  could  be  bona  fide,  and  that  the  other  was  made  pursuant 
to  an  agreement  ])etween  the  bidders  that  it  should  be  higher  than  the  first, 
was  not  such  a  compliance  therewith  as  is  contemplated  by  law. 

3.  Validity  of  ordinance— An  ordinance  of  the  city  council  reqniriog  the 
reconstruction  of  a  street  with  a  patented  composition,  which  is  under  the 
exclusive  control  of  one  person  or  corporation  and  on  which  there  i«n  be  no 
competitive  bidding  by  reason  of  such  exclusive  control  by  one  party,  with- 
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out  placing  it  in  oompetitiou  with  other  like  or  equally  good  material  for 
such  purposes,  is  void. 

Strioker  &  Johnson  and  Samuel  C.  Bailey  for  appellant. 

C.  J.  &  W.  W.  Helm  and  Aubrey  Barbour  for  appellees. 

Appeal  from  Gauipbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Campbell  Circuit  Court  sustaining 
A  demurrer  to  the  petition  of  appellant.  The  pi?tition  is  in  two  paragraphs. 
After  setting  forth  the  usual  and  forinnl  averments,  we  quote  in  .substance 
Buch  portions  as  is  necessary  for  the  determination  of  the  question  before  us: 

That  on  May  8,  1W02,  the  property  holders  owning  more  than  two  thirds 
of  the  front  feet  of  all  the  property  fronting  upon  Columbia  street,  in  New- 
Xwrt,  Ky. ,  between  Third  and  Fourth  streets,  petitioned  the  general  council 
of  the  city,  in  a  written  petition,  for  the  reconstruction  of  Columbia  street, 
between  Third  and  Fourth  streets,  with  cement  curb  and  gutter  and  a  road- 
way constructed  of  brick  or  other  improved  matenal;  that  after  this  petition 
was  presented  to  the  councjil  it,  by  a  vote  of  two-thirds  of  the  members  elect 
of  both  boards,  the  vote  in  each  ca«-e  being  recorded  on  the  journal  of  the 
b>ard,  passed  the  following  resolution:  "Be  it  resolved  that  the  reconstruc- 
tion of  Columbia  sti-eet,  between  Third  and  Fourth  streets,  by  grading, 
cDmbination  cement  curb  and  gutter,  and  bituminous  macadam  roadway,  is. 
hereby  declared  a  necessity,  and  that  the  same  be  done  pursuant  to  the  pro- 
visions of  the  act  governing  cities  of  the  second  class  and  the  ordinance  of 
May  7,  1894,  of  the  city  of  Newport,  regulating  the  same;  and  that  the  city 
engineer  report  a  grade  for  said  part  of  Columbia  .street,  plans  and  sjjfciflca- 
tlons  for  the  reconstruction  of  same,  and  an  estimate  of  the  cost  nnd  rate 
per  foot  of  property  fronting  or  abutting  thereon." 

Thereafter  the  city  engineer,  in  the  manner  prescribed  by  law  and  the  or- 
dinances of  the  city,  advertised  for  bids  for  the  reconstruction  of  this  street, 
According  to  the  provisions  of  this  ordinance,  and  thereafter,  to  wit,  on  the 
4th  day  of  June,  1903,  two  bids,  and  no  more,  for  the  reconstruction,  in  con- 
formity with  this  ordinance,  were  duly  rnreived  and  opened  by  the  commit- 
tee appointed  by  the  general  council  to  receive  and  open  bids,  and  reported 
same  to  the  general  council.  The  bids  aiv  as  follows:  The  appellee.  The 
Central  Bitulithic  Paving, Co.,  $4,114.25,  and  Joseph  Collopy,  $4,214.(50,  and 
It  was  thereafter  resolved  by  the  general  council  that  a  contract  for  the  re- 
construction of  this  street,  with  cement  curb  and  gutter  and  bituminous 
macadam  roadway,  be  awarded  to  the  appellee  paving  company  at  its  said 
bid.  This  contract  was  entered  into,  and  the  city's  and  abutting  lot  owners 
parts  each  cost  more  than  $"3,400,  and  that  the  paving  company  was  then 
engaged  in  jiaving  the  streets  under  this  contrac?!.  It  is  alleged  that  by  an 
ordinance  of  the  city,  a  copy  of  which  was  filed,  entitled  "An  ordinance  pi*e- 
Boribing  the  method  of  procedure,  governing  and  regulating  the  construc- 
tion and  reconstruction  of  all  public  ways  and  sidewalks  in  the  city  of  New- 
port, Ky.,"  approved  May  7,  1S04,  then  in  force  and  continuously  in  force 
since  that  time,  it  was  provided  that  a  contract  for  the  reconstruction  of 
any  street  in  the  city  should  be  awarded  to  the  lowest  and  best  bidder  there- 
for; that  bituminous  macadam  was  then,   and  had  been  continuously  since 
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March  18,  }902,  a  patented  compoBition ;  that  the  machinery  for  making  and 
laying  this  composition  is  patented ;  that  the  Centn&l  Bitulithic  Paving  Co. 
then  had,  and  continuously  has  had  since  last  mentioned  date,  exclusive 
<;ontrol  of  this  patented  composition  and  the  machinery  for  malting  and  lay- 
ing same,  and  the  sole  right  to  construct  roadways  of  that  material  in  that 
-city  and  vicinity;  that  the  method  of  making  this  bituminous  macadam 
and  constructing  roadways  therewith  was  known  only  to  those  having  con- 
trol of  this  patent,  and  that  no  one  except  the  Centra!  Bitulithic  Paving 
Co.  could  make,  or  could  have  made,  a  Ixma  fide  bid  for  the  reconstruction 
-of  this  street  with  this  mateiral ;  that  bituminous  macadam  is  greatly  in- 
ferior to  vitrified  brick  for  the  reconstruction  of  a  roadway;  that  the  bid 
offered  by  Joseph  CoUopy  for  14,214.60  was  a  sham  bid;  that  this  bid  was 
made  by  Collopy  in  pursuance  of  a  conspiracy  entered  into  between  him  and 
the  Central  Bitulithic  Paving  Co.,  by  which  It  was  agreed  that  Collopy 
should  offer  a  higher  bid  for  the  reconstruction  of  this  s  reet  than  that 
offered  by  the  paving  company ;  chat  each  and  all  of  the  members  of  the 
general  council,  at  the  time  this  bid  of  Collopy  wns  received,  knew  that  it 
was  a  sham  bid,  and  that  neither  Collopy,  nor  any  one  except  the  Central 
Bitulithic  Paving  Co  ,  could  construct  the  bituminous  macadam  roadway  in 
that  city;  that  each  and  all  of  the  members  of  the  general  council  well 
knew,  and  had  continuously  known  since  May  8,  lOOi,  that  the  manufacture 
of  bituminous  macadam  and  the  construction  of  the  roadways  therewith 
was  and  is  exclusively  controlled  by  the  Central  Bitulithic  Paving  Co.,  and 
that  no  one  except  the  Central  Bitulithic  Paving  Co.  could  make  a  bona  fide 
bid  for  the  reconstruction  of  this  street  with  this  material:  that  this  con- 
tract between  the  city  and  this  paviug  company  was  in  violation  of  the  or- 
dinance of  May  7,  1894,  particularly  that  part  thereof  which  provides  thai  a 
contract  for  the  reconstruction  of  a  street  of  the  city  shall  be  awarded  to  the 
lowest  and  best  bidder,  and  is  void.  etc. 

It  is  admitted  that  the  city  council  of  Newport  had  duly  passed  an  or- 
dinance May  7,  1894,  providing  that  a  contract  for  the  reconstruction  of  a 
street  of  that  city  should  be  awarded  to  the  lowest  and  best  bidder,  and  that 
this  ordinance  was  still  in  effect  and  had  never  been  repealed  or  modified. 
In  view  of  this  admitted  fact  the  sole  question  presented  upon  this  appeal 
loT  determination  is  whether  or  not  the  resolution  of  date.  May  8,  1H02.  re- 
<iuiring  the  reconstruction  of  Columbia  street  to  be  made  with  bituminous 
macadam,  and  the  contract  with  the  paviug  company  with  reference  thereto, 
-were  or  not  authorized  and  valid.  In  other  words,  had  the  city  council  of 
this  municipality  the  power  to  award  a  contract  for  the  paving  of  a  street 
"With  a  patented  composition  to  a  corporation  having  the  control  of  the  patent 
^nd  the  exclusive  right  to  lay  streets  with  the  patented  composition,  and 
>vhich  was  the  sole  person  that  could  make  a  bona  fide  bid  therefor,  under 
an  ordinance  which  precluded  competitive  bidding  and  required  the  street  to 
be  paved  with  this  patented  composition y 

In  effect  it  is  contended  that  the  ordinance  of  May,  1894,  requiring  com- 
petitive bids  for  the  reconstruction  of  streets,  was  passed  by  the  city  coudcU 
only;  that  the  charter  of  cities  of  the  second  class  being  silent  with  refer- 
ence thereto,  the  council  had  the  power  and  right  to  disregard  the  require- 
ments of  this  ordinance.    And  it  was  also  contended  that  even  if  this  re- 
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quirement  of  competitive  bidding  had  been  In  the  charter,  that  a  compliance 
with  the  forms,  as  was  done  in  this  case,  would  have  been  sufficient.  But 
even  if  a  compliance  with  the  form  was  not  sufficient,  stil!  it  was  not  ap- 
plicable to  a  case  like  this,  where  there  could  be  no  competitive  bidding,  as 
competitive  bidding  would  deprive  the  city  of  availing  itself  of  the  benefit 
of  patented  articles.  • 

By  the  charter  governing  second  clnss  cities  in  this  Commonwealth  it  is 
provided  thnt  the  general  council  shall  by  ordinance  adopt  a  uniform  sys- 
tem to  govern  and  regulate  the  construction  and  reconstruction  of  all  public 
ways  and  sidewalks  of  the  city.  Under  the  authority  given  them  by  the 
charter  the  general  council  of  the  city  of  Newport  passed  such  ordinances, 
and  one  requiring  that  in  the  construction  and  reconstruction  of  its  streets 
that  the  contract  for  same  should  be  let,  after  advertising,  to  the  lowest  and 
best  bidder.  These  laws  or  ordinances  were  as  binding  on  the  council  as  if 
the  same  had  been  inserted  in  the  charter,  until  modi  fled  or  repealed  by  the 
council  in  the  way  and  manner  provided  by  law.  This  provision  in  the  or- 
dinance was  evidently  inserted  for  the  benefit  and  protection  of  the  taxpayers 
and  all  the  citizens,  and  especially  those  owning  abutting  property  on  streets 
to  be  coustruct-ed  and  reconstructed,  and,  in  our  opinion,  the  council  had  no 
right  and  power  to  ignore  the  provisions  of  this  ordinance. 

We  can  not  agree  with  the  contention  that  if  the  requirement  of  competi- 
tive bidding  was  necessary  that  a  compliance  with  the  forms,  as  was  done 
in  this  case,  would  have  been  sufficient.  It  is  admitted  by  the  demurrer  In 
this  case  that  Collopy,  the  other  bidder,  agreed  and  entered  into  a  conspir- 
acy that  they  would  go  through  the  forms  of  a  bidding,  and  that  Collopy 
was  to  oflfer  a  higher  bid  for  the  work,  and  that  each  and  all  of  the  members 
of  the  council  knew  this  fact  and  also  knew  that  appellee,  Central  Bitulithic 
Paving  Co.,  could  only  make  a  bona  fide  bid  for  the  reconstruction  of  this 
street  with  this  material,  and  that  they  knew  this  when  they  passed  this 
ordinance  of  May,  1$K)3,  fixing  bituminous  macadam  as  the  only  material  for 
the  reconstruction  of  this  street.  To  say  the  law  requiring  competitive  bid- 
ding was  binding,  and  to  accept  such  competitive  bidding  as  a  compliance 
therewith,  would  be  a  farce. 

The  other  proposition,  and  the  only  real  question  to  be  decided^  is  more 
serious,  and  that  is  whether  or  not  the  law  requiring  competitive  Kids  was 
intended  to  be,  and  can  be,  made  applicable  to  things  or  material  for  the  con- 
struction or  reconstruction  of  streets  where  it  is  impossible  to  have  compe- 
tition, as  in  this  case,  and  thus  prevent  patent  processes  from  being  used 
and  the  city  from  using  such  material  when  it  deems  it  to  t>e  for  the  best 
Interest  of  the  city  so  to  do. 

This  court  has  never  passed  upon  this  question,  and  the  courts  of  other 
^»tate8  are  divided  upon  it.  The  right  of  a  city  to  avail  itself  of  patented 
inventions  in  the  improvement  of  streets,  etc.,  where  the  law  required  the 
letting  of  contracts  to  the  lowest  bidder,  has  been  before  the  courts  of  sev- 
eral Statiis,  and  the  adjudications  thereon  are  not  uniform,  and  the  courts 
Are  not  unanimous  in  their  opinions. 

In  Wisconsin,  California,  Louisiana,  New  Jersey  and  Illinois  the  right 
tiAS  been  denied,  while  in  Michigan,  Kansas,  New  York  and  Missouri  It  has 
b -^en  sustained.     These  oases  appear  t^  discuss  ordinances  or  charters  that 
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required  the  city  counuil  to  accept  the  bid  of  the  lowest  responsible  bidder, 
not  giving  any  disci'etion  to  the  council  except  as  to  solvency.  Unlike  the 
ordinance  in  this  case,  which  required  the  council  to  accept  the  lowest  and 
bast  bid,  which  gave  the  council  the  discretion  to  accept  the  bid  of  the  lowest 
and  best  bidder  after  considering  all  the  questions  involved,  such  as  price, 
quality  and  durability  of  material,  responsibility  of  the  bidders,  the  interest 
of  taxpayers  of  the  whole  city,  and  especially  of  those  who  owned  abutting 
property.     (Trapp  v.  City  of  Newport.  2.^  Ky.  Law  Rflp..  227. ) 

The  substance  of  the  reiisons  given   in   the  cases  decided  by  the  courts  of 
Michigan,  Kansas,  New  York  and  Missouri  in  upholding  an  ordinance  re- 
quiring a  street  to  be  constructed  or  reconstructed  w^lth  a  patented  article, 
and  where,  from  the  nature  of  the  case,  there  could  be  no  competition,  are 
given   in   the  case  of   Hobart  v.  The  City  of  Detroit,  17  Mich  ,  246,  97  Am. 
Dec. ,  185,  decided   by  a  divided  court.     In   that  case  a  plaintifi   sought  to 
enjoin  a  tax  levied  on  a  lot  owned  by  him  for  the  purpose  of  paying  the  ex- 
pense of  paving  in  front  of  it  with  Nicholson  pavement,  upon   the  ground 
that  the  contract  for  the  pavement  was  lUegaL    The  charter  of  the  city  of 
Detroit  provided  that  no  contract  for  any  public  work,  where  the  amount  of 
such  contract  exceeded  I'iOO,  should  be  let  or  entered  into  except  to  and  with 
the  lowest  responsible  bidder.     The  right  to  lay  the  Nicholson  pavement  in 
Detroit  at  the  time  this  contract  was  let  was  owned  exclusively  by  the  firm 
of  Smith,  Cook  &  Co.,  the  contractors,  who  alone,  therefore,  could  and  did  bid 
for  the  contrite t,  and  there  being  no  possibility  of  a  competitor,  the  contract 
was  awarded  to  them   on   their  own  terms.     In  denying  the    plaintiff  the 
relief  sought   the  court,  by  Cooley,  C.  J.,  said:  "The  doctrine  of  the  com- 
plaint leads  to  this  conclusion,  that  wherever,  from  the  nature  of  the  case 
there  can  be  no  competition,  the  city  can   make  no  contract,  however  im- 
portant or  necessary,  for  the  interest  of  the  city,  since  contracts,  except  by 
public  letting,  are  forbidden  by  the  express  terms  of  the  statute,  and  those 
by  public  letting,  are  forbidden  by  an  implication  which  is  equally  impera- 
tive.    And,  if  applied  in  this  case,  however  much  the  mode  of  paving  may 
exceed  all  other.s  in  utility,  it  can  not  be  adopted  in  the  city  of  Detroit,  or 
in  any  other  city  with  like  provisions  in  its  charter,  even  although  the  pro- 
prietors of  the  patent  might  be  willing  to  lay  it  on  terms  more  advantageous 
to  the  city  than  those  on  which  pavement  of  less  value  could  be  procured.' 
On  the  other  hand,  the  substance  of  the  cases  deciding  against  the  validity 
of   such  ordinances  and  contracts   by  the  courts  of  Wisconsin,  California, 
Louisiana,  New  Jersey  and  Illinois  is  givon  in  the  case  of  the  State  of  New 
Jersey  v.  The  City  of  Eliziibet,h,  36  N.  J.  L..  361.     The  city  council  of  the 
city  of   Elizalx'th  had   p»s.sed   an   ordinance  "that   MoiTis  avenue,  from  the 
track  of  the  Central  Kailroad  Co.  of  New  Jerst»y  to  the  city  line,  should  I* 
p:ive(i   with   'Stow    foundation   pavement.'    Sealed    proposals   for    paving, 
in  accordxince  with   the  ordinance,  were   received  from  John  Hryan  &  Co.. 
and  they  being  the  only  bidders,  the  contract  wasawardeii  t-o  them  at  their  l^d. 
John  Bryan  &  Co.  owned  the  exclusive  right  to  lay  the  Stow  foundation  in 
the  city  of  Elizabeth.     Section  123  of  the  charter  of  18(53  of  Elizabeth  directed 
that  contracts  exceeding  tlOO  ''shall  be  advertised,  and  shall,  at  all  timfts 
be  given   to  the  lowest  bidder.''     In  that  case  the  court  said :  "This  section 
of  the  statute  contemplates  the  public  advantage  of  an  open,  free  com peti- 
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tion  in  doinff  work,  and  fumlshinff  materials  for  all  public  improyements.- 
which  is  inconsistent  with  the  ezclusive  right  to  sell  a  patented  article  pre- 
viously selected,  and  alone  acceptable.     In  the  case  of  John  Coar,  &c.  v;- 
Jersey  City,  at  the  present  term  of  this  court,  it  is  decided  that,  wheve  ihe* 
resolution  of  the  city  council  was  to  iMive  with  the  Nicholson  pavement,  iftiit' 
being  a  patented  pavement,  and  the  right  to  use  it  in  Jersey  City  exclu- 
sively, held  by  the  only  bidder  for  the  work,  there  was  not,  and  could  not  be, 
any  competition  within  the  intent  of  the  charter,  and  for  that  reason  the 
resolution  and  proceeding,  in  awarding  the  contract  to  such  bidder,  shovDr^'! 
be  set  aside.    It  requires  considerable  ingenuity  to  avoid  such  a  reasonaiyie  • 
conclusion  from  such  plain  and  diiect  statutory  requirements.    No  one  can  > 
compete  on  equal  terms  with  a  man  who  controls  the  sale  of  the  thing 
needed.    Bidding  under  such  a  condition  is  but  a  form,  and  the  result  must  . 
almost  necessarily  be  deceptive  and   injurious  to  persons  who  are  tia*  be  * 
assessed  for  payment.    There  can  hardly  be  a  lowest  bidder,  within  the  iir- 
tent  of  the  charter,  where  there  can  be,  in  reality,  but  one  bid.    This  quear 
tion  does  not  appear  to  have  been  considered  in  State  v.  Ayers,  June  term,^ 
1871,  for  the  reason,  probably,  that  there  are  other  provisions  In   the  cttar- 
ters  of  many  of  our  cities  taking  patented  processes  out  of  the  operation  of  ^ 
a  similar  section.    The  policy  of  such  ezct^ption  is  not  within  our  province  • 
to  determine,  after  legislative  authority  is  given,  but  I  must  give  a  hearty 
approval  of  the  expression  used  by  Judge  Campbell  (dissenting  opinion),  ln> 
the  Detroit  case,  where  he  says :  *  I  can  conceive  no  more  fruitful  source  of  ' 
possible  inducements  to  corruption  than  the  monopoly  of  paving  the  street* . 
of  a  large  city.'  " 

It  is  unnecessary  for  this  court  to  determine  which  doctrine  is  correct,^ 
that  of  Michigan  or  that  of  New  Jersey,  for  the  reason  that  the  charter  or' 
ordinance  under  consideration  in  these  cases  required  the  council  and  madcp 
it  imperative  that  It  should  accept  the  bid  of  the  lowest  responsible  bidder. 
The  ordinance  in  the  case  at  bar  required  the  council  to  accept  the  bid  of 
the  lowest  and  best  bidder,  and  the  reasoning  given  by  the  court  in  the  oase- 
of  Fishburn  v.  Chicago,  171  111.,  888,  BO  L.  B.  Al,  482,  decided  February  14, 
1808,  is  peculiarly  applicable  to  the  case  under  consideration.    The  court,  lir 
that  case,  said:   *'If  the  requirement  that  the  asphaltum  to  be  used  In  the 
improvement  should  be  obtained  from  Pitch  Lake,  in  the  Island  of  Trinidad, 
tended  to  restrict  competition  among  those  who  might  desire  to  become  bid- 
ders for  the  performance  of  the  work  of  improving  the  street,  or  tended  to> 
create  a  monopoly  in  favor  of  any  one  having  for  sale  the  asphaltum  neces- 
sary to  be  used  in  the  work  of  paving  the  street,  it  would  fall  under  the  • 
ban  of  this  general  rule  of  the  law,  and  must  be  declared  Inoperative  and 
void.     But  it  may  be  said  that  cities,  in  the  construction  of  public  improve- 
ments, ought  CO  have,  as  have  individuals  in  the  construction  of  private- 
structures,  the  right  to  select  for  use  the  article  or  substance  best  fitted  and*, 
adapted  to  the  purpose,  and  that  to  deprive  the  public  of  the  right  to  selects 
and  use  such  superior  articles  is  opposed  to  public  policy  and  positively  dis- 
advantageous to  the  public.     The  force  of  this  argument  must,  of  course,  be 
admitted;  but  upon  reflection  it  is  readily  seen  it  is  not  necessary  to  foster 
and  create  a  monopoly  and  prevent  competition  in  the  letting  of  public  con- 
tracts, by  providing  in  ordinances  that  a  certain  substance  or  article,  an^ 
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no  other,  shall  be  used.  If  It  be  the  judgfrnent  of  the  city  council  that  the 
most  suitable  and  best  materials  to  be  used  in  any  contemplated  improve- 
ment is  the  product  of  some  particular  mine  or  quarry,  or  some  substance 
or  compound  which  is  In  the  control  of  some  particular  firm  or  corporation, 
the  ordinance  might  be  so  framed  as  to  make  such  production,  substance  or 
compound  the  standard  of  quality  or  fltjiess,  and  to  require  that  material 
equal  in  all  respects  to  it  should  be  employed.  An  ordinance  maklnpr  it  in- 
dispensable that  an  article  or  substance  in  the  control  of  but  a  certain  per- 
son or  corporation  shall  be  used  in  the  construction  of  a  public  work  must 
necessMrlly  create  a  monopoly  in  favor  of  such  person  or  corporation,  and 
also  limit  the  persons  bidding  to  those  who  may  be  able  to  mnke  the  most 
advantaereous  terms  with  the  favored  person  or  corporation.  If  all  the  or- 
dinances adopted  by  the  city  council  of  the  city  of  Chicago  providing  for  the 
paving  of  the  streets  and  public  places  in  the  city  should  select  the  stock  in 
trade  of  a  imrticular  firm  or  corporation  as  the  only  material  to  be  used  in 
'making  such  street  Improvements,  the  evil  would  l)e  intolenilile;  and  if 
they  may  lawfully  select  such  article  in  an  ordinance,  it  can  not  be  unlaw- 
ful to  make  it  the  settled  policy  of  the  city  that  material  for  paving  the 
streets  shall  be  purchased  from  but  one  seller." 

The  ordinance  in  the  case  at  bar  diiTCted  that  this  street  be  improved 
with  bituminous  mncndam.  and  it  is  admitted  that  the  appellee,  The  Central 
Bituiithic  Paving  Co..  had  the  complete  and  exclusive  control  of  this  sub- 
stance, and  that  no  one  but  it  could  have  made  a  bona  fide  bid  for  the  con- 
struction of  this  street  with  this  material,  and  that  each  member  of  the 
council  knew  these  facts  at  the  time  the  ordinance  was  passed. 

In  Beach  on  the  Modern  1-aw  of  Contnicts,  volume  2,  section  1108,  it  is 
said:  "Whatever  tends  to  prevent  competition  between  those  engaged  in  an 
employment  or  buslnrss  impressed  with  a  public  character,  is  opposed  to 
public  policy,  and.  then^fore,  unlawful;  and  whatever  tends  to  create  a 
monopoly  is  unlawful,  as  being  contrary  to  public  policy.  All  grants 
creating  monopolies,  and  acts  t4*nding  to  prevent  proper  competition,  are,  by 
c-ommon  law,  illegal  and  void." 

For  the  ivjisons  given  we  are  of  the  opinion  that  the  ordinance  requiring 
the  street  to  be  improved  with  bituminous  macadam,  without  placing  it  in 
competition  with  other  like  or  equally  as  good  n>aterial  for  such  purposes, 
was  and  is  void,  and  the  court  erred  in  sustaining  a  demurrer  to  appellant's 
petition. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judge  Paynter  dissenting. 


FKAZER  V.  FRAZER. 

(Filed  November  10,  190S— Not  to  be  reported.) 

1.  Person  of  unsound  mind— Committee— Party  to  action— The  committee 
of  a  person  adjudged  of  unsound  Uiind  is  a  necessary  party  to  an  action  by 
the  wife  of  the  person  of  uTiSouiul  mind  for  the  recovery  of  alimony:  and 
upon  the  failure  of  ti:e  plaintiff  to  make  the  (ommittee  a  party  it  is  proper 
to  dismiss  the  petition. 
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2.  Judgment— Collateral  attack— A  judgment  adjudging  a  person  to  be  of 
xinsound  mind  can  not  be  collaterally  attacked  in  an  action  by  his  wife 
mgainst  him  for  alimony,  especially  where  she  had  married  him  after  the 
-entry  of  the  judgment. 

8.  Validity  of  judgment— The  failure  of  the  county  attorney  to  sign  the 
information  for  the  inquest,  or  to  state  therein  to  what  class  of  diseased  or 
unsound  minds  the  defendant  belonged,  did  not  affect  the  validity  of  the 
4tidgment  adjudging  him  of  unsound  mind  and  an  imbecile. 

D.  Bradley' Shaw  ban  and  W.  S.  Cason  for  appellant. 

Daniel  Durbin  for  appellee. 

■Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Mary  Frazer,  is  the  wife  of  the  appellee,  Joe  Frazer,  against 
^hom  she  instituted  this  action  in  the  lower  court  to  recover  alimony,  but 
>vithout  praying  for  a  divorce.  It  is  averred  in  the  petition  that  she  was 
Abandoned  by  the  appellee,  without  fault  on  her  part,  and  without  provision 
5)n  his  part  for  her  support,  though  he  is  able  to  labor  for  and  support  her. 

It  Is  further  averred  that  appellee  owns  in  his  own  right,  and  wholly  un- 
incumbereil,  a  house  and  lot  in  the  town  of  Cynthlana,  worth  not  less  than 
^1,W)«>,  and  of  the  rental  value  of  1175  per  annum.  The  amount  of  alimony 
demanded  by  appellant  Is  110  per  M>onth. 

After  the  appellee  was  served  with  summons  in  this  case  he  appeared  in 
t)Ourt  in  person,  and  by  Daniel  Durbin,  the  latter  styling  himself  appellee*8 
•committee,  solely  for  the  puri)ose  of  entering  a  motion  to  quash  the  sum- 
mons, which  motion  was  thereupon  duly  entered,  and  in  support  ther^f  the 
afTldavit  of  Durbin  was  filed,  wherein  it  was  stated,  in  substance,  that  the 
•ikppellee.  by  inquisition  in  and  judgment  of  the  Harrison  County  Court  at  a 
term  held  March  2Hy  1894,  had  been  found  and  declared  a  person  of  "un- 
sound mind,  and  an  imiiecile,"  and  that  one  W.  S.  Hardin  was  duly  ap- 
pointed, gave  bond  and  qualified  as  his  committee  by  order  of  court,  in 
i¥hich  capacity  Hardin  acted  down  to  June  28,  19i  0,  when  he  was,  by  the 
tx)urt,  permitted  to  resign,  and  Daniel  Durbin,  by  appointment  of  the  court, 
took  his  place,  and  at  once  executed  lx)nd,  and  duly  qualified  as  such  com- 
mittee, and  has  ever  since  acted  in  that  capacity;  that  Hardin,  the  former 
committee,  during  his  period  of  service,  and  the  present  committee  as  his 
successor,  have  continuously  had  possession  and  control  of  the  estate  and 
property  of  the  appellee  for  his  use  and  benefit ;  and  further,  that  his  un- 
soundness of  mind  has  continued  ever  since  the  date  of  the  inquisition,  and 
^et  exists. 

The  trial  court  overruled  the  motion  to  quash  the  summons,  ])ut  adjudged 
«hat  appellee's  committee  was  a  necessary  party  to  the  action,  and  required 
■appellant  to  amend  her  petition  by  making  the  committee  a  party  defendant, 
in  order  that  a  summons  might  be  served  upon  him.  Appellant  refused  to 
<3ompIy  with  this  order  of  the  court,  the  committee  was  not  made  a  party, 
•and  for  the  disobedience  of  the  order  to  so  make  him  the  appellant's  peti- 
tion was  dismissed  by  the  court,  to  which  she  excepted,  and  the  case  has 
-eome  to  this  court  by  appeal. 

Section  8tt,  subsection  1,  Civil  Code,  requires  that  defense  for  an  "infant 
or  person  of  unsound  mind  must  be  made  by  his  guardian,  or  committee,  or 
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by  a  guardian  ad  litem."  SubsectioD  8  provides  that '* no  judgment  shall 
be  rendered  against  an  infant,  other  than  a  feme  covert,  nor  against  a  per- 
son of  unsound  mind,  who  is  summoned  in  this  State,  until  the  regular 
guardian  or  committee,  or  guardian  ad  litem,  of  such  defendant  shall  havfr 
made  defense,  or  have  filed  a  report  stating  that  after  a  careful  examination 
of  the  case  he  is  unable  to  make  a  defense.  *'    *    «    * 

Section  58,  Civil  Code,  provides  that  *'If  the  defendant  be  of  unsouDd 
mind  the  summons  must  be  served  on  him  and  on  one  of  the  following-named 
persons,  if  residing  in  the  county,  viz.,  on  his  committee."    *    *    • 

It  is  manifest  that  the  lower  court  in  requiring  that  the  committee  of  the 
appellee  be  made  a  party  to  this  action  was  endeavoring  to  comply  with  the 
provision  of  the  Code  supra.  It  is,  however,  insisted  for  appellant  that  the 
proceeding  and  judgment  of  the  Harrison  County  Court  relied  on  as  pur- 
porting to  cast  disability  upon  the  appellee  is  void  because  the  inforroatioa 
for  the  inquest  filed  by  the  county  attorney  was  not  signed  by  him,  nor  did 
it  show  to  what  class  of  unfortunates  the  appellee  belongs,  whether  an  idiot, 
lunatic  or  imbecile ;  and  further,  that  the  record  from  the  county  court  does 
not  show  the  presence  of  the  appellee  at  the  inquest. 

The  jury  found  the  appellee  to  be  of  *' unsound  mind,  and  an  imbecile; 
that  the  unsoundness  of  mind  was  from  infancy.'/  The  verdict  also  gave 
the  date  and  place  of  his  birth,  the  kind  and  location  of  his  property,  and 
Buch  other  facts  as  they  were  required  by  statute  to  find  and  report.  So  far 
as  the  failure  of  the  county  attorney  to  sign  the  information  is  concerned, 
that  we  take  to  be  a  mere  mistake,  or  inadvertence,  which  can  not  affect 
the  validity  of  the  inquest.  The  record  shows  that  he  was  present  and  per- 
formed his  official  duties  at  the  inquest,  and  it  must  be  presumed  that  the 
prooeMing  was  instigated  by  the  information  filed  by  him  with  the  county 
court.  It  was  not  necessary  for  the  information  to  indicate  to  what  class  of 
disease  or  unsound  minds  that  of  the  appellant  was  thought  to  belong,  as 
that  was  to  be  determined  by  the  verdict  of  the  jury.  It  has,  however,  been 
held  by  this  court  that  the  presence  of  the  person  sought  to  be  declared  of 
unsound  mind  can  not  be  dispensed  with  at  the  inquest,  unless  it  be  made 
to  appear  by  the  oath  or  afiSdavit  of  at  least  two  physicians  that  It  would  be 
unsafe  for  his  health  to  bring  him  into  court.  (Taylor  v.  Moore,  23  Ky.  Law 
Rep.,  1672;  Stewart  v.  Taylor,  28  Ky!  Law  Rep.,  677. ) 

It  appears  from  the  record  that  since  the  institution  of  this  action  by  the 
appellant  the  appellee,  acting  through  the  attorney  that  now  represents  the 
appellant,  filed  a  petition  in  the  Harrison  Circuit  Court,  in  which  he  asked 
that  a  jury  be  impaneled  to  ascertain  whether  or  not  the  condition  of  his  mind 
is  now  as  it  was  at  the  time  of  the  inquest  of  March  2S,  1894,  and  pursuant  to 
the  prayer  of  his  petition  appellee  was  given  the  desired  hearing  before  a 
jury  duly  sworn,  at  which  hearing  he  was  present,  and  the  jury  upon  bear- 
ing the  evidence,  and  being  properly  instructed  by  the  court,  found  by  their 
verdict  chat  **he  is  not  competent  to  manage  his  estate."  whereupon  an 
order  was  entered  by  the  court  dismissing  his  petition.  It  does  not  appear 
that  the  committee  of  appellee  was  a  party  to  the  last  proceeding  and  triaU 
but  whatever  doubts  amy  exist  as  to  the  legality  of  either  inquest,  with  the^ 
occurrence  of  the  last  one  before  him,  and  the  evidence  produced  to  hiin  of 
the  first  inquest,  by  the  aftidavlt  of  the  committee,  Durbin,  we  are  not  sar- 
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'prised  that  the  circuit  judge  seemed  to  come  to  the  conclusion  that  appellee 
ts  a  person  of  unsound  mind. 

It  is  to  be  remarlced  that  the  appellee  is  not  himself  complaining  of  the 
result  of  either  inquisition.  We  do  not  doubt  that  in  a  proper  action  or  pro- 
ceeding instituted  by  him  in  a  court  of  justice  the  proceedings  whereby  he 
was  found  and  adjudged  to  be  of  unsound  mind  would  have  to  be  declared 
void,  as  was  done  by  this  court  at  the  instance  of  the  alleged  incompetents 
In  Menifee  v.  Eads  and  Taylor  v.  Moore,  supra,  but  it  does  not  for  that  rea- 
son follow  that  the  same  proceedings  or  judgment  can  be  collaterally 
attacked  by  others  as  being  irregular  or  Toid.  At  any  rate,  we  can  recall  no 
-case  in  which  this  court  has  permitted  such  a  judgment  to  be  collaterally 
assailed  by  a  creditor,  or  any  stranger  to  the  record;  nor  do  we  see  any  rea- 
son for  the  wife's  being  allowed  to  do  so  where,  as  in  this  case,  her  marriage 
to  the  imbecile  husband  took  place  after  he  had  been  adjudged  of  unsound 
mind.  If  it  should  be  decided  by  the  court  that  she  is  entitled  to  alimony, 
the  property  of  the  husl>and  in  the  hands  of  his  committee  could,  if  liable 
therefor,  be  subjected  to  its  payment. 

One  may  be  of  unsound  mind  without  being  so  declared  by  the  verdict  of 
a  jury.  The  courts  frequently  appoint  committees  to  defend  for  persons 
'Whose  unsoundness  of  mind  or  want  of  capacity  are  made  to  appear  merely 
by  the  affidavit  of  some  party  to  the  acdon.  In  this  action  a  persistent 
attempt  seems  to  have  been  made  to  ignore  the  appellee's  committee.  The 
-object  of  the  action  is  to  wrest  from  the  hands  of  the  committee  a  small 
house  and  lot  owned  by  the  appellee.  It  is  disclosed  by  the  record  that  it  Is 
all  the  property  he  owns.  The  committee  not  having  been  made  a  party,  by 
the  affidavit  filed  in  support  of  the  motion  to  quash  the  summons,  properly 
-disclosed  to  the  lower  court  his  appointment  and  qualification  as  committee 
for  the  apiiellee,  and  the  further  fact-  that  he  had  then,  and  for  years  had 
lield,  the  possession  and  control  of  the  letter's  property ;  it  was,  therefore, 
the  duty  of  the  court  to  at  least  hold  him  to  be  a  committee  de  facto,  and  to 
require  that  he  be  made  a  party  defendant  to  the  action  as  such,  without 
stopping  on  a  mere  motion,  and  at  the  instance  of  the  appellant,  to  deter- 
mine whether  or  not  his  cestui  que  trust  had  been  properly  adjudged  a  per- 
son of  unsound  mind  in  another  and  wholly  different  proceeding. 

It  was  not,  therefore,  error  for  the  court  to  require  appellant  to  make  the 
committee  a  party,  and  upon  her  refusal  to   comply  with  the  order  to  do  so 
to  dismiss  her  petition,  as  was  done. 
Wherefore,  the  judgment  is  affirmed. 


ROSK,  &c.  V.  CAMPBELL,  &c. 

(Filed  November  10,  1903—Not  to  be  reported.) 

Voluntary  conveyance— "Validity  of— A  voluntary  conveyance  of  real  estate 
~by  the  grantor  to  his  wife  is  not  void  as  to  a  creditor  whose  debt  was  created 
-some  three  years  after  the  conveyance  in  the  absence  of  anything  to  show 
that  there  was  in  the  mind  of  the  grantor  at  the  time  of  the  conveyance  a 
:fraudulent  intent  to  create  the  debt. 

James  M.  Sebastian  for  appellants. 
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E.  E.  Ho(?g  for  appellees. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the^oourt  by  Judge  Settle. 

Id  this  action'brought  by  appellees  to  recover  of  the  appellant,  R.  W.  Kose» 
a  debt  of  $400,  created  inMOOl,  the  lower  court  set  aside  as  voluntAry  and 
fraudulent  a  deed  of  conveyance  from  the  appellant  to  his  wife,  executed 
and  recorded  April  3,  1807,  and  subjected  the  land  to  the  payment  of  appel- 
lees' debt.  This  appeal  was  taken  from  that  judgment,  and  the  only  ques- 
tion  presented  for  our  consideration  is,  is  the  deed  in  question  a  fraud  upon 
the  rights  of  a  creditor  whose  debt  was  created  after  the  execution  of  th* 
deed? 

Section  1907,  Kentucky  Statutes,  provides:  "That  every  gift,  conveyance,, 
assignment,  transfer  or  charge  made  by  a  debtor  of,  or  upon,  and  of  his  es- 
tate, without  valuable  consideration  therefor,  shall  be  void  as  to  all  his  then 
existing  liabilities,  but  shall  not  on  that  account  alone  be  void  as  to  cred- 
itors, whose  debts  or  demands  are  thereafter  contracted,  nor  as  to  purchasers 
with  notice  of  the  voluntary  alienation  or  charge;  and  though  it  be  adjudged 
to  be  void  as  to  a  prior  creditor,  it  shall  not,  therefore,  be  deemed  to  be  void 
as  to  such  subsequent  creditors." 

In  O'Kane  v.  Vinnedge  &  Co.,  2\  Ky.  Law  Rep.,  1661,  this  court  said:  **If 
a  party  be  indebted  at  the  time  of  a  voluntary  conveyance  of  his  property^ 
such  conveyance  is  presumed  to  be  fraudulent  as  to  thosef debts,  and  this 
presumption  as  to  prior  debts  does  not  depend  upon  the  intentions  or  circum- 
stances  of  the  party  conveying,  or  the  amount  conveyed.  The  law  will  not 
permit  an  inquiry  into  these  matters,  or  give  them  any  weight  or  influence. 
As  to  subsequent  debts,  the  creditor  who  assails  a  voluntary  conveyance 
must  show,  in'additlon,  circumstances  justifying  the  presumption  that  the 
intent  of  the  conveyance  was  fraudulent  before  the  land  conveyed  could  be 
properly  subjected  to  the  payment  of  such  debts.  (Howson  v.  Buckner,  4 
Dana,  251;  Enders  v.  Williams,  1  Met...  846  )  *It  is  the  intent  and  purpose 
with  which  the  grantor  acts  which  renders  the  conveyance  fraudulent,  i^nd 
this  must  be  determined  by  the  facts  of  each  particular  case.'  (Bank  Com* 
merce  v.  Payne,  8B  Ky.,  446;  Beatty  v.  Dudley,  80  Ky.,  381;  Slayt*»r  v.  Sher- 
man, 6  Bush,  256.)" 

Applying  the  rule  found  in  the  authorities  supra,  we  find  in  the  record  in 
this  case  no  evidence  tending  to  show  a  fraudulent  intent  upon  the  part  of 
the  appellant  in  making  the  conveyance  to  his  wife.  The  land  in  contro- 
versy is  worth  about  $3,000.  At  the  time  of  its  conveyance  to  the  wife  there 
was  a  purchase-money  lien  upon  it  which  has  since  been  reduced  to  1000. 
After  the  deed  to  the  wife  was  made  there  was  a  mortgage  given  upon  it  to 
G.  B.  Rose  to  indemnify  him  as  surety  for  appellant  and  wife  on  a  note  for 
1650  to  a  Winchester  bank,  which  has  since  ]>een  paid.  Though  the  appellee. 
R.  W.  Rose,  was  in  debt  $1,000  or  more,  including  what  he  owed  on  th* 
land,  when  the  deed  to  his  wife  was  made,  all  those  debts  except  the  WBfi^ 
owing  on  the  land  have  since  been  paid,  and  in  fact  all  debts  that  have  bc«a 
created  by  the  appellant,  R.  W.  Rose,  since  the  execution  of  the  deed  to  hia 
wife,  except  that  due  the  appellees,  have  been  paid,  or  satisfactorily 
arranged,  with  the  persons  to  whom  they  are  going. 
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It  will  be  borne  In  mind  that  the  debt  of  appellees  was  created  nearly  or 
quite  three  years  after  the  date  of  the  conveyance  from  the  appellant  to  his 
wife.  The  transaction  out  of  which  it  arose,  a  log  venture,  would  indicate 
that  it  could  not  have  been  in  appellant's  mind  to  create  buch  a  debt  when 
the  deed  to  his  wife  was  made.  In  brief,  we  have  been  unable  to  find  in 
his  conduct  subsequent  to  the  conveyance,  or  in  the  circumstances  sur- 
rounding the  making  of  the  deed,  any  of  the  indices  of  fraud  or  double 
dealing.  Indeed,  the  efforts  made  by  him  to  secure  to  appellees  the  pay- 
ment of  their  debt,  which  were  unavailing  because  the  security  offered  was 
unacceptable  to  them,  give  assurance  that  he  has  entert-ained  no  intent  to 
defraud  his  creditors. 

The  law  has  no  condemnation  for  the  man  who.  in  good  faith  and  in  all 
fairness  to  his  creditors,  seeks  to  secure  a  home  to  his  wife  and  children.  It 
oaly  interxK)6e8  to  prevent  him  from  so  providing  for  them  when  it  would 
work  a  wrong  to,  or  result  in,  a  fraud  upon  his  creditors. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
petition. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROUTT. 

(Filed  November  10,  lfl03— Not  to  W  reported. ) 

Master  and  servant — ^Liability  of  master  for  act  of  servant — A  railroad 
company  is  not  liable  in  damages  for  injuries  inflicted  upon  a  person  by  its 
fireman,  by  intentionally  striking  him  with  a  lump  of  coal  as  the  train 
passed,  such  act  not  being  within  the  scope  of  his  employment. 

B.  D.  Warfleld  and  Marriott  &  Moorman  for  appellant. 

S.  M.  Payton  for  appellee. 

Appeal  from  I^rue  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  suetl  appellant  for  an  injury  which  he  alleges  was  caused  by  his 
being  struck  by  a  flying  lun^p  of  coal,  which  was  negligently  dropped  or 
thrown  from  a  passing  train,  he  standing  near  ])y  the  inick.  But  two  wit- 
nesses testified  as  to  the  transaction.  As  we  have  come  to  the  conclusion 
that  the  evidence  showed  beyond  question  that  a  peremptory  instruction 
should  have  gone  at  the  close  of  plaintiff's  case  in  favor  of  the  defendant 
(appellant),  we  will  quote  the  statements  of  the  witnesses  bearing  on  the 
cause  of  the  injury.     Appellee  testified  as  follows: 

•'Q.  If  the  fireman  from  a  freight  train  at  any  tme  injured  you  with  a 
lump  of  coal,  state  how  it  was,  where  it  was,  and  all  about  itv" 

*'A.  Well,  sir,  I  was  going  to  Sonora,  and  was  almut  a  mile  from  Sonora 
when  a  northbound  freight  train  came  along;  it  was  the  26th  of  last  Octo- 
ber, Oct.  2S,  U)01;  I  was  going  to  Sonora,  and  was  walking  along  a  path 
right  at  the  edge  of  the  ties  where  everybody  else  walks  down  there  going  to 
town,  and  this  train  come  along  going  north ;  when  it  got  in  about  fifty 
yards  of  me  I  stepped  out  of  the  way  as  it  come  up.  I  was  watching  the 
cowcatcher  as  it  come  up;  just  as  it  got  about  even  with  me  I  looked  up  to 
Bee  who  was  on  it,  and  about  that  time  I  got  a  glimpse  of  a  lump  of  coal 
coming  from  between  the  engine  and  the  tender." 
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"Did  you  see  a  man  throw  it^" 

^'A.  Xo,  Rir,  I  didn't  see  it  leave  bin  hands;  I  just  got  the  glimpse  of  a 
man  standing  between  the  engine  and  the  tender." 

'*What  was  the  size  of  that  lump  of  coal?" 

•'A.  It  looked  to  be  bigger  than  my  flst. " 

There  was  with  him  at  the  time  of  the  injury  one  Arthur  Bogiie,  appel- 
lee's nephew.  He  testified  that  he  saw  the  Injury,  and  describes  it  in  this 
-way: 

*'Q.  Tell  the  jury  now  how  that  happened  and  all  about  it?" 

*'A.  Well,  he  was  standiufir  between  the  engine  and  the  tender,  and  he 
Just  drew  back  his  hand  and  threw  a  lump  of  coal  and  hit  him." 

"Q.  That  was  the  fireman  that  did  that?" 

*'A.  Yes,  sir;  it  was  the  fireman." 

**Q.  And  you  say  you  saw  that*" 

*'A.  Yes.  sir;  I  saw  it." 

*'Q.  Was  he  looking  at  Mr.  Routt  at  the  time  he  threw  the  coal?" 

'*'A.  Yes,  sir;  he  was  looking  right  at  him." 
'Cross-examined,  the  witness  stated: 

*'Q.  You  say  this  man  threw  the  lump  of  coal?" 

*'A.  Yes,  sir." 

*'Q.  Did  he  throw  it  overhandedy" 

*'A.  Yes,  sir." 
'*'Q.  How  was  he  standing?" 

**A.  He  was  standing  facing  him." 

*'Q.  Did  he  throw  it  out  of  the  window?" 

"A.  No,  sir;  he  was  standing  between  the  coal  tender  and  the  engine." 

^'Q.  How  many  men  were  on  the  engine?" 

*'A.  I  didn't  see  but  two  men  on  there." 

**Q.  Did  you  see  him  reach  down  and  get  the  coal,  or  did  you  just  see  biiu 
TWith  it  in  his  hand?" 

*'A.  I  saw  him  pick  it  up  out  of  the  tender^out  of  the  side  of  the  ten- 
4ier." 

"Q.  When  he  picked  that  up  off  the  tender,  did  he  have  his  face  or  hla 
.back  to  you?" 

"A.  He  hud  his  face  to  me.  He  just  reached  back  that  way  and  picked  it 
oip  and  threw  it  at  him. " 

''Q.  Did  he  look  like  he  was  throwing  It  at  this  man?" 

•**A.  Yes,  sir;  he  just  threw  it  right  at  him." 

^*Q.  Y(m  say  he  just  reached  down  and  picked  up  this  lump  of  coal  and 
.threw  it  right  at  this  man?" 
'•A.  Yes,  sir;  he  did. " 

The  only  other  witness  who   testified  for  the  plaintiff  was  the  attending 
physician,  whose  testimony  was  confined  to  describing  the  injuries,  and 
.  their  extent.    This  was  all  the  evidence  heard  at  the  trial. 

The  court  is  of  opinion  that  the  evidence  shows  conclusively  that  If  the 

injury  was  done  by  a  servant  of  appellant,  such  servant  was  not  at  that 

•time  acting  within  the  scope  of  his  employment.    On  the  contrary,  it  sliowt 

^bat  the  servant  purposely  and  maliciously  threw  the  coal  at  appellee  with 

■  the  design  to  injure  him,  and  not  with  any  purpose  of  protecting  the  mas* 
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ter's  property,  or  otherwise  furtherlDj?  the  master's  Interests.  It  is  difficult 
to  imagine  n  case  where  the  facts  more  clearly  show  that  the  servant  was 
acting  on  his  own  behalf,  and  in  no  sense  for  the  master.  This  same  qaes- 
tion  we  bad  under  consideration  recently  in  the  case  of  Sullivan  v.  L.  Sc  N. 
R.  R.  Co.,  M  Ky.  Law  Rep.,  2814,  in  which  the  reasons  and  some  of  the  au- 
thorities sustaining  the  conclusion  at  which  we  have  arrived  in  this  case 
«re  discussed.  Nor  is  the  application  of  the  principle  at  all  a  new  one. 
Blackstone  states  the  same  principle  in  his  Commentaries,  volume  ],  page 
456,  as  follows:  "If  a  servant  by  his  negligence  does  any  damage  to  a 
stranger,  the  master  shall  answer  for  his  neglect;  but  the  damage  must  be 
done  while  he  is  actually  employed  in  his  master's  service,  otherwise  the 
servant  shall  answer  for  his  own  misbt^havior. " 

There  bieng  no  evidence  whatever  that  appellee  was  injured  by  the  negli- 
gence of  any  servant  of  appellant,  or  that  any  such  servant  was  at  the  time 
acting  within  the  scope  of  his  employment,  the  court  should  have  directf^l  a 
verdict  for  the  defendant. 

The  judgment  is  reversed  and  cause  remanded  for  a  ntsw  trial  under  pro- 
ceedings not  inconsistent  herewith. 


RICH  ART  V.  GOODP ASTER,  &c. 
(Filed  November  10,  1908.) 

1.  Appeal— Jurisdiction— Amount  in  controversy— Where  a  tenant  insti- 
tuted an  action  against  his  landlord  to  recover  the  sum  of  t8o,  which  the 
latter  held  as  proceeds  of  the  tenant's  interest  in  a  crop  of  tobacco,  which 
had  been  levied  on  by  execution  in  favor  of  a  creditor  of  the  tenant,  and  the 
■creditor,  who  was  also  made  a  party,  answered  alleging  that  the  tenant's  in- 
terest in  the  crop  of  tobacco  amounted  to  1225  and  made  his  answer  a  cross 
petition  against  the  landlord,  the  judgment  dismissing  the  answer  and  cross 
petition  and  adjudging  the  $80  to  the  tenant  involved  mora  than  $200,  and 
this  court  has  jurisdiction  of  an  appeal  from  it. 

2.  Execution— Levy  on  personal  property— An  officer  who  levies  an  attach- 
ment  upon  personal  property  held  by  the  execution  debtor  and  another 
jo  ntly  is  not  required  by  section  660  of  the  Civil  Code  to  have  the  property 
inventoried  and  appraised  in  order  to  complete  the  levy;  and  the  lien 
attaches  from  the  time  the  execution  is  placed  in  the  hands  of  the  officer. 

R.  Gudgell  &  Son  for  appellant. 

C.  W.  Goodpaster  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  facts  in  this  case,  as  appear  in  this  record,  are  in  substance  as  follows: 
Appellee  Knox  was  a  tenant  of  appellee  Goodpaster  in  the  year  1901,  and  as 
fluch  be  raised  a  crop  of  tobacco  on  the  shares,  which  was  housed  in  Good- 
paster's  t)arn.  Appellant  Richart  caused  two  executions  to  be  Issued  upon 
judgments  which  he  held  against  appellee  Knox,  and  placed  them  In  the 
hands  of  the  constable  of  Bath  county,  and  which  were  by  him  levied  upon 
the  interest  of  Knox  in  this  tobacco.  The  constable  left  the  tobacco  In  the 
care  of  appellee  Goodpaster,  but  failed  to  have  It  appraised  and  Inventoried 
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as  required  by  section  860  of  the  Civil  Code,  but  endorsed  the  levy  of  the 
executions,  and  returned  them  to  the  office  from  which  they  issued.  Soon 
after  this  Goodpaster  sold  the  entire  crop  of  tobacco,  which  had  not  been 
divided  and  held  that  part  of  the  proceeds  belonging  to  appellee  Knox,  which 
he  claimed  was  |80,  and  refused  to  pay  it  to  either  Knox  or  appellant  until 
the  matter  was  settled  as  to  which  was  entitled  to  it,  both  claiming  the 
funds. 

On  the  30th  day  of  July,  lfl02,  the  appellee,  Knox,  filed  his  petition  in  the 
Bath  Circuit  Court  against  Goodpaster  and  the  appellant,  Richurt,  in  which 
he  stated  that  he  was  entitled  to  two-flfths  of  the  proceeds  of  this  tobacco, 
which  he  claimed  amounted  to  $80,  and  also  alleged  that  appellant  Richart 
claimed  to  have  some  claim  or  lien  on  this  tobacco,  and  asked  that  he  be  re- 
quired to  present  same.  Goodpaster  answered,  admitting  the  allegations  of 
the  petition  to  be  true,  and  stating  that  he  was  ready  to  pay  the  f?0  to  the 
party  to  whom  the  court  might  adjudge  was  entitled  thereto.  The  appellant 
filed  an  answer  and  amended  answer,  alleging  that  his  judgment  claims 
against  appellet^  Knox  amountetl  to  1250  and  was  wholly  unpiiid,  and  denied 
that  appellee  Knox's  interest  amounted  to  only  180,  and  was  two-flfths,  but 
alleged  that  It  amounted  to  <*325,  and  was  one  half  interest,  in  the  crop,  and 
also  alleging  that  he  had  a  lien  upon  Knox's  interest  therein  by  reason  of 
the  levy  of  these  executions  thereon,  and  he  made  his  answer  a  cross  action 
against  GcK)d paster,  and  asked  for  a  judgment  over  and  against  him  for  th«* 
sum  of  $325.  The  court  sustained  a  demurrer  to  appellant's  answer  and 
amended  answer,  dismissing  his  answer  and  cross  petition,  and  adjudging 
that  appellee  Knox  was  entitled  to  the  180  in  the  hands  of  Gotnlpaster.  from 
which  judgment  appellant  has  appealed. 

The  appellees  moved  to  dismi$>s  the  appeal  for  the  reason,  as  they  claim, 
that  the  amount  in  controversy  is  less  than  $200,  the  judgment  being  for 
only  $80.  We  can  not  concur  with  appellees  in  this  cont*?ntion;  by  their 
demurrer  they  admitted  the  allegations  of  api)ellAnt's  answers,  and  his 
claim,  as  st4ited,  amounts  to  $2.V),  and  the  amount  sought  to  be  recovered  in 
this  action  was  the  value  of  Knox's  half  interest  in  this  crop  of  tobacco, 
which  was  alleged  to  l>e  $225,  and  the  court  adjudged  against  hini  on  this 
claim,  and  it  is  this  judgnient  that  appellant  is  siH'king  to  have  n*vised,  and 
which  makes  the  amount  in  controxersy  t>n  this  appi'al  more  than  $200. 

The  only  other  question  to  Ih'  determined  is  whether  the  action  of  the 
constal)le  in  making  the  levy  and  the  manner  in  which  he  performed  it 
created  a  lien  in  favor  of  the  execution  credittir.  The  appellees  contend  that 
because  he  failed  to  have  the  pri)perty  appraised  and  inventoried  no  lien  was 
created. 

Under  the  laws  of  this  State,  from  the  moment  tin  execution  is  placed  in 
the  hands  of  an  officer  for  collection,  a  lien  is  created  for  its  payment  upon 
all  the  property  of  the  defendant  in  the  execution  situated  in  the  county 
subject  to  execution.  By  the  first  part  of  section  ei60  of  the  Civil  Co6e  it  U 
clearly  indicaced  th^t  an  officer  may  levy  an  execution  upon  personal  prop- 
erty held  by  the  execution  debtor  jointly  with  another  person  without  hav- 
ing the  property  inventoried  and  appraised;  that  such  Is  not  necessary  to 
complete  the  levy.  The  purpo.se  of  this  section  of  the  Code  was  to  protert 
and  preserve  the  rights  of  execution  creditors,  and  especially  joint  owners  ol 
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personal  property  other  thAn  the  execution  debtors,  and  to  prevent  the  officer 
from  taking  possession  of  the  property  to  the  possible  injury  and  detriment 
of  the  joint  owner. 

The  lien  was  created  upon  this  tobacco  when  the  execution  was  placed  in 
the  hands  of  the  constable.  The  levy  was  made  and  endorsed  on  the  execu- 
tions and  the  lien  still  existed  thereon  notwithstanding  the  failure  of  the 
constable  to  perform  his  duty  as  to  having  it  appraised  and  inventoried. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  porceedings  consistent  herewith. 

Whole  court  sitting. 


DILS  V.  HATCHER. 
(Filed  Noverab«r  10,  1903— Not  to  be  reported.) 

Debtor  and  creditor— Tender— Where  a  debtor  offered  to  have  transferred 
to  his  creditor  a  certain  amount  of  l)anl£  stock  and  to  pay  the  balance  in 
money  in  satisfaction  of  an  amount  due  under  a  contract  for  the  nnle  of 
timber,  the  debtor  hims«»lf  being  the  owner  of  no  bank  stock  and  the  amount 
of  the  balance  not  being  mentioned  and  no  money  being  actually  offei-ed, 
the  transaction  did  not  amount  to  a  legal  tender  so  as  to  defejit  the  right  of 
the  creditor  to  recover  interest  on  the  l>alance  unpaid  from  the  date  it  lx»c4mie 
due,  as  provided  in  the  contract. 

2.  Correction  of  error  by  court— The  trial  court  having  erroneously  sub- 
mitted to  the  jury  the  question  of  a  tender  of  the  amount  due  under  the 
contract  instead  of  adjudging,  as  a  matter  of  law,  as  it  should  have  done, 
that  there  was  no  legal  twnder,  and  that  interest  should  he  allowed,  that 
error  may  be  corrected  by  the  court  without  a  new  trial  upon  the  reversal  of 
the  judgment. 

Jas.  Goble  and  Hager  &  Stewart  for  appellant. 

Appeal  from  Pike  Circuit  Coup.'. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  24th  of  Septemlx^r,  1895,  appellant,  by  her  written  contract,  sold  to 
appellee  and  others  all  the  merchantable  poplar,  cucumber,  oak  and  ash 
standing  and  situated  on  a  tract  of  about  6,<X)()  acres  of  land  known  as  the 
Big  creek  land  in  Pike  county,  Kentucky.  The  writing  fixed  the  dimen- 
sions of  the  trees  and  the  prices  per  tree  within  certain  dimensions,  and 
different  prices  w^ere  named  for  the  different  kinds  and  character  of  the  tim- 
ber. Appellant  brought  her  action  for  over  17,000,  the  amount  .she  claijiied 
was  the  balance  due  her  on  the  contract.  It  is  agreed  by  the  parties  that 
the  whole  amount  due  her  under  the  contract  was  due  and  payable  when  the 
trees  were  measured  and  marked,  and  that  this  was  completed  the  first  of 
February,  1896;  and  it  is  also  agreed  that  she  had  been  paid  prior  to  that 
date  the  sum  of  $18,000,  and  that  after  that  date  two  other  payments,  one  of 
$1,000.  May  1,  1898,  and  one  of  $3,000,  May  9,  1898.  Appellee  admits  that  the 
purchase  price  of  the  timber  according  to  the  contract  amounted  to  $18,818,. 
and  agrees  that  he  had  only  paid  $16,000.  This  issue  as  to  the  amount  of  the 
purchase  price  was  submittad  to  the  jury  under  a  proper  instruction,  and 
the  jury  found  in  favor  of  appellee  on  this  point,  the  verdict  being  for  $2,818. 
The  court  rendered  judgment  for  this  sum  in  favor  of  appellant,  with  inter- 
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est  from  the  date  of  the  judgment,  and  adjudged  against  her  the  cost  of  the 
action  after  April  89,  1901,  at  which  date  appellee  offered  to  confess  judg- 
ment for  the  sum  of  $3,500  and  cost  to  that  date,  which  sum  she  refused  to 
accept  In  satisfaction  of  that  debt,  of  which  action  of  the  court,  In  judging 
the  cost  against  her,  and  In  refusing  to  allow  her  Interest  on  the  balance  of 
her  claim  from  February  1, 1896,  to  the  date  of  the  judgment,  she  complains. 

The  lower  court  In  Its  Instructions  told  the  jury  that  If  appellee  had  offered 
to  pay  the  appellant  the  amount  due,  and  was  at  the  time  able  to  pay.  and 
appellant  refused  to  accept  It,  then  they  should  not  allovv  appellont  any  Inter- 
est on  her  claim.  This  was  error  prejudicial  to  appellant.  This  Instruction 
was  based  upon  an  attempted  pleti  and  proof  by  appellee  of  a  tender  In  sub- 
stance as  follows:  That  within  two  or  three  weeks  after  the  1st  of  Feburary, 
1896,  and  after  the  timber  was  measured  and  branded,  he  went  to  appellant 
and  offered  to  have  transferred  to  her  $2,500  In  bank  stock,  and  offered  to 
pay  her  the  remainder  in  money,  but  that  she  refused  to  receive  either  the 
bank  stock  or  the  money.  It  was  not  alleged  or  proven  what  the  bank  stock 
was  worth,  or  that  It  had  any  value,  and  it  wiin  also  shown  that  appellee 
did  not  own  any  bank  stock;  that  he  had  an  arrangement  by  which  he  ex- 
pected to  get  It  from  another  party,  and  It  was  not  shown  that  he  offered 
her  any  money,  nor  did  he  name  any  amount  that  he  owed  her  as  a  balance 
■due  her  on  their  contract.  These  facts  show  scarcely  any  of  the  elements 
necessary  to  constitute  a  tender.  And  under  the  facts  admitted,  alleged  and 
proven  by  appellee,  appellant  was  entitled  to  Interest  on  the  balance  due  her 
under  the  written  contract  from  the  1st  of  February,  1896,  until  paid,  to 
wit,  $5,818.  Compullng  Interest  on  this  sum  from  that  date  until  May  1, 
1898,  the  date  of  the  next  succeeding  payment  of  $1,000,  we  find  it  to  be 
9785.43;  deducting  this  $1,000  from  this  principal  and  interest  leaves  $5,603.4$. 
Adding  Interest  to  this  for  eight  days,  or  to  May  9,  1898,  $7.47,  and  deduct- 
ing the  payment  of  $2,000,  leaves  $3,610. fK),  for  which  sum  appellant  should 
have  had  judgment,  with  Interast  thereon  from  May  9,  1898,  until  paid. 

All  the  questions  of  fact  litigated  In  this  case  were  submitted  to  the  jury, 
and  we  are  not  disposed  to  disturb  their  finding  thereon,  but  under  the 
showing  of  appellee  as  to  the  matter  of  tender  the  court  should  have  ad- 
judged, as  a  matter  of  law  that  It  was  not  a  legal  tender,  and  should  not 
have  submitted  the  question  of  Interest  to  the  jury.  Under  this  written 
contract  appellee  was  bound  for  the  payment  of  interest  on  the  amount  he 
had  agreed  to  pay  for  this  timber,  which  remained  unpaid,  from  the  date  it 
became  due. 

It  will  not  he  necessary  to  award  a  new  trial  on  reversal;  this  error  can  be 
corrected  by  the  court.  This  procedure  is  recognized  by  this  court  in  the 
case  of  Cooke  v.  Clark's  Committee,  21  Ky.  Law  Rep.,  816,  and  the  cases 
therein  cited. 

Wherefore,  the  judgment  of  the  lower  court  Is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  judgment  for  the  sum  of  $3,610.90,  with 
interest  thereon  from  May  9,  1988,  until  paid,  and  her  costs  In  the  action 
expended,  and  for  proceedings  consistent  herewith. 
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CREASY  V,  COMMONWEALTH. 

(Filed  November  10,  1903— Not  to  be  reported. ) 

Liquor  selling—A  person,  who  was  inRtrumental  in  hnvlnff  others  make 
\ip  a  Slim  of  money  with  which  an  eight  gallon  keg  of  beer  was  purchased 
and  of  which  he  and  those  who  contributed  the  money  drank,  was  not  guilty 
of  a  violation  of  the  local  option  law  in  force  in  that  county,  which  pro- 
hibited the  sale  of  malt  liquors  in  quantities  less  than  five  gallons,  in  the- 
absence  of  proof  that  he  was  agent  of  the  owner  in  selling  the  beer,  his  only^ 
Interest  in  ^he  transaction  lx;ing  to  drink  some  of  the  beer. 

James  Sparks  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Jjaurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  George  Creasy,  was  indicted  by  the  grand  jury  of  Laurel 
county  and  charged  with  the  ofifense  of  violating  a  provision  of  an  act  of  the 
general  assembly  of  Kentucky,  approved  April  4,  1884,  which  prohibited  the 
sale  of  intoxicating,  spirituous  and  nfalt  liquors  in  quantities  of  less  thax> 
five  gallons  in  the  counties  of  Laurel,  Rockcastle,  Jackson,  Owsley  and 
Clay.  At  the  February  term  of  the  Laurel  Cireuit  Court  the  appellant  was^ 
tried  upon  this  indictment  and  under  instructions  of  the  court  was  found 
guilty  and  his  fine  fixed  at  $60,  and  from  the  judgment  on  that  verdict  this. 
appeal  is  prosecuted. 

The  evidence,  without  contradiction,  shows  this  state  of  facts:  That  one 
Thomas  Dunaway  nnd  others  made  up  a  fund  of  $2,  which  appellant  re- 
ceived, and  with  it  bought  from  the  Jung  Brewing  Co.  a-  keg  of  lieer  con-, 
taining  eight  gallons.  The  beer  was  conveyed  to  a  convenient  plnce,  and 
these  parties  and  others,  including  appellant,  drank  of  it.  Appellant  aided 
in  making  up  the  fund,  but  did  not  contribute  any  part  of  it  himself. 
Thomas  Dunaway  contributed  26  cents,  and  the  appellant  was  fined  for 
making  the  sale  to  Thomas  Dunaway. 

There  was  no  evidence  showing  that  appellant  was  the  agent  of,  or  in  any 
way  connected  with,  the  Jung  Brewing  Co.  at  the  time  of  this  transaction, 
or  that  he  had  any  interest  whatever  in  the  beer,  and  that  his  sole  interest 
in  the  matter  was  that  he  might  get  some  of  the  beer  to  drink.  We  are 
unable  to  perceive  any  of  the  elements  of  a  sale  in  this  transaction  on  the 
part  of  appellant.  At  most,  he  was  only  the  agent  of  those  who  furnished 
the  money  to  buy  the  beer.     (I^^k  v.  Commonwealth,  38  Ky.  Law  Rep.,  S83.  ) 

Wherefore,  the  judgment  i6  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 

Whole  court  sitting. 


CITY  OF  LOUISVILLE  v.  WALTERS'  ADM'X. 
(Filed  November  10,  190a— Not  to  be  reported.) 

1.  Variance— In  an  action  to  recover  damages  for  injuries  resulting  in 
death  a  variance  between  the  allegation  and  proof  as  to  the  exact  day  on 
which  the  injuries  occurred  was  not  material. 

8.  New  trial— Newly-discovered  evidence— The  refustil  of  the  trial  court  to 
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grant  a  new  trial  on  the  ground  of  newly-discovered  evidence  will  not  be 
disturbed  where  the  action  was  trieti  about  nine  months  after  its  institution 
and  no  reason  was  shown  why  the  newly -discovered  witnesses  could  not 
have  been  found  prior  to  the  trial. 

8.  Personal  in  juries— Damages  -  The  fact  that  a  person,  who  had  died  from 
strangulated  hernia  resulting  from  injuries  received  by  reason  of  the  vehicle 
in  which  he  was  driving  striking  an  obstruction  in  the  street,  had  previously 
suffered  from  hernia,  did  not  relieve  the  city  from  liability  for  his  death  on 
account  of  leaving  the  obstruction  in  the  street;  such  previous  condition 
would  only  affect  the  amount  of  recovery. 

H.  L.  Stone  for  appellant. 

Wallace  A.  McKay  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi* 
slon. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  this  record,  in  substance,  that  on  April  10,  1902,  appellee's 
intestate,  Frank  Walters,  was  driving  a  wagon  heavily  loaded  with  lumber 
and  po8t.s  on  "F"  street,  in  the  ciiy  of  Louisville.  The  wheels  of  the  wagon 
struck  and  run  over  one  of  two  stuiups,  each  about  six  or  seven  inches  high 
and  eighteen  inches  in  diameter,  standing  in  **F"  street,  and  partially  ob- 
scured from  view  by  debris  and  sand,  and  it  Is  claimed  that  he  was  severely 
jolted  and  injured  thereby,  and  as  a  consequence  of  which  he  had  strangu- 
lated hernia  and  died  on  the  third  day  thereafter. 

The  appellee  instituted  this  action  to  recover  damages  against  the  city, 
and  on  a  trial  of  the  case  the  jury  returned  a  verdict  in  her  favor  for  |1,500, 
from  the  judgment  on  which  verdict  the  appellant  has  appealed. 

The  appellant  asks  for  a  reversal  on  three  grounds: 

1st.  It  claims  that  the  court  should  have  given  a  peremptory  instruction 
to  find  for  appellant  because  it  was  alleged  in  the  petition  that  Walters  re- 
ceived his  injuries  on  the  11th  of  April,  when  the  proof  showed  that  it  was 
the  10th  of  April;  that  this  variance  was  fatal.  We  can  not  concur  with  the 
appellant  in  this.  This  variance  was  immaterial;  the  real  question  at  issue 
was  whether  Walters  receiveii  the  injuries  from  which  he  dieti  as  the  result 
of  running  over  this  stump  in  "F"  street.  This  question  was  properly  sub- 
mitted to  the  jury. 

2d.  Appellant  contends  that  the  court  erred  in  instruction  No.  1  In  not 
leaving  the  jury  the  question  as  to  whether  or  not  *'F"  street,  at  the  place 
of  the  alleged  accident,  was  in  a  reasonably  safe  condition  for  the  traveling 
public.  This  instruction  is  not  subject  to  this  criticism;  it,  with  the  other 
instructions  given,  correctly  stated  the  whole  law  of  the  case. 

3d.  And  Inst  ground  relied  on  for  a  new  trial  was  newly -discovered  evi- 
dence, which  could  not,  by  the  exercise  of  ordinary  care  and  diligence, 
have  been  produced  on  the  trial.  Appellant  filed  the  affidavits  of  four  wit- 
nesses who  i-esided,  and  had  resided,  in  the  city  of  l^ui.sville  for  seven  or 
eight  years,  some  of  whom  the  deceased  had  performed  labor  for,  the  others 
with  whom  the  deceased  had  labored  for  the  last  seven  or  eight  years  prior 
to  his  death.  It  is  in  substance  stated  in  all  these  affidavits  that  during  all 
this  time  the  deceased  told  each  of  them  that  he  was  afflicted  with  hernia. 
Upon  this  state  of  fact  the  lower  ct  u/t  refused  to  grant  a  new  trial.    The 
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lower  court  saw  the  witnesses  and  heard  their  testimony  on  the  trial,  and  in 
its  discretion  had  the  right  to  grant  or  refuse  a  new  trial,  and  this  court 
should  not  interfere  with  its  action  thereon  unless  it  appear  that  this  discre- 
tion has  been  palpably  abused.  This  action  was  brought  August  20,  1901,  and 
was  tried  May  28,  1(K)2.  There  is  no  reason  shown,  nor  attempted  to  be  shown, 
why  these  newly -discovei-ed  witnesses  could  not  have  been  found  prior  to  the 
trial  of  this  action.  Even  if  it  were  true  that  appellee  was  afflicted  with 
hernia  prior  to  the  reception  of  the  injury,  it  would  not  relieve  the  city  of 
its  liability,  provided  it  was  negligent  in  leaving  a  dangerous  obstruction  in 
its  street  by  reason  of  which  Walters  lost  his  life.  Admitting  that  Walters 
was  afflicted,  yet  he  was  entitled  to  as  much  protection  as  a  sound  uuin, 
the  only  difference  being  in  the  amount  of  the  recovery,  a  sound  and  healthy 
man  being  of  more  value  to  his  e.state  than  one  afflicted.  The  verdict  being 
for  only  $l,o<M.  the  jury  evidently  took  this  into  consideration  ns  the  evidence 
on  the  trial  showed  that  he  was  defective  in  that  portion  of  his  body. 

Perceiving  no  error  prejudicial  to  the  appellant  the  judgment  of  the  lower 
court  is  afflrmed. 
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(Filed  November  12,  1903. ) 

1.  Vessel. s— Maritime  jurisdiction— Barges  used  for  the  carrying  of  coal 
are  vessels  within  the  provisions  of  section  419jJ  of  the  Revised  Statutes  of 
the  United  States,  which  require  mortgages  and  conveyances  thereof  to  be 
recorded  in  the  office  of  the  collector  of  customs  where  such  vessels  are  regis- 
tered to  affect  others  than  the  parties  to  such  transfers  or  those  having 
actual  notice,  and  are  subject  to  the  admiralty  courts. 

a.  Same— Recording  of  mortgage— The  recording  of  a  mortgage  on  a 
steam l)oat  and  coal  barges  in  the  county  court  clerk's  office  of  the  county  in 
which  they  were  found  at  the  time  the  mortgage  was  executed  did  not  create 
a  lien  in  favor  of  the  mortgagee  and  us  against  the  creditors  of  the  owner, 
where  it  was  not  recorded  in  the  office  of  the  collector  of  customs  where  such 
vessels  were  registered,  as  required  by  section  41»3  of  the  United  Stfites  Re- 
vised Statutes. 

3.  Same— The  recording  of  a  mortgage  and  bill  of  sale  upon  ve.ssels  subject 
to  maritime  jurisdiction  in  the  office  of  the  proper  collector  of  customs  does 
not  affect  antecedent  creditors  of  the  owner,  although  such  instruments  were 
<^xecuted  long  prioi  to  the  date  of  record. 

4.  Preferenco  of  creditors— Bill  of  sale— Nothing  passed  by  a  bill  of  sale 
from  the  insolvent  owner  of  a  boat  and  barges  to  a  creditor  where  it  ap- 
peared that  the  pri(»  was  grossly  inadequate  and  the  purchaser,  aside  from 
having  notice  of  his  vendor's  insolvency,  fulled  to  take  charge  and  posses- 
sion of  the  property  ur  to  list  it  for  taxation  or  exercise  any  ownership  over 
it,  such  action  and  circumstances  indicating  fraud  and  an  intention  he- 
tween  the  parties  to  prefer  one  creditor  over  others. 

6.  Same— Bankruptcy— Although  a  ))ill  of  sale  was  executed  more  than 
four  months  before  the  filing  of  a  petition  to  have  an  insolvent  detjtor  de- 
clared a  bankrupt,  the  fact  that  it  had  not  been  recorded  in  the  office  re- 
quired by  statute  to  constitute  it  notice  as  against  creditors,  and  that  the 
vendor  continued  in  the  possession  of  the  property,  rendered  the  sale  void  as 
to  creditors;   and  the  registering  of  the  bill  within  the  four  months  brings 
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the  transaction  within  the  provisions  of  the  bankruptcy  law  authorizing  the 
trustee  in  bankruptcy  to  recover  the  property. 

6.  Equity— Precedent  conditions— While  a  court  of  equity  might  have  re- 
t|uired,  as  a  condition  to  granting  the  petition  of  the  trustee  in  bankruptcy 
for  the  recovery  of  property  conveyed  by  the  bankrupt  in  preference  of  cred- 
itors, that  the  preferred  creditor  be  restored  the  money  which  he  had  paid 
out  for  the  preservation  of  the  property  and  sums  which  he  had  paid  to  satisfy 
liens  thereon  superior  to  the  claims  of  general  creditors,  it  can  not,  after  it 
has  adjudged  the  title  to  the  trustee  and  after  the  possession  of  the*property 
has  been  surrendered  to  the  trustee,  proceed  to  adjudge  upon  such  claims. 

7.  Recording  lien  —  Under  the  laws  of  the  State  of  Indiana,  no  lien 
attaches  by  reason  of  the  furnishing  of  materials  fur  the  construction  of  a 
dock  as  against  creditors  of  the  owner  where  the  claim  was  not  recorded  in 
the  proper  office  within  ten  days,  and  the  chiimer  is  not  entitled  to  receive  the 
amount  of  his  claim  before  the  trustee  of  the  bankrupt  owner  can  recover 
possession  of  the  property. 

•  Montgomery  Merritt  for  appellant  Arnold. 

Brown  &  Vance  for  appellant  Baskett. 

J.  £.  Williamson,  William  W.  Watts  and  John  R.  Watts  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Hear. 

Rankin  Eastin  operated  a  coal  mine  near  Spottsville,  Ky.  His  property 
consisted  of  a  coal  mine  at  the  above  place,  with  a  storehouse  and  mininfr 
equipments,  with  an  ofBce,  coal  dock,  scales,  etc.,  at  Evansville,  Indiana, 
and  a  steamer,  called  the  ''Edgar,"  formerly  the  "Hussar,"  and  thirteen 
ooal  barges,  plying  between  the  mines  and  Evansville  and  elsewhere.  Tbete 
W!^r^  various  liens  upon  the  property,  some  on  the  mines  and  other  property 
at  Spottsville,  and  some  claimed  on  the  boat  and  barges.  A  receiver  was 
appointed  in  the  Henderson  Circuit  Court  at  the  instance  of  a  lien  ofiAitor, 
seeking  the  enforcement  of  a  mortgage  upon  the  mines  and  mining  equip- 
ments. Thereafter  certain  creditors  of  Eastin  filed  petitions  in  involuntary 
bankruptcy  against  him,  resulting  in  his  being  adjudged  a  bankrupt  in  May 
of  1901.  On  March  28, 1900,  appellant,  Lee  Baskett,  had  become  the  surety  of 
Eastin  to  the  Planters  State  Bank  of  Henderson  on  a  note  for  91,500.  Eastin 
executed  a  mortgage  to  Baskett  as  indemnity  for  bis  suretyship  upon  the 
following-described  property:  "My  steamer,  Hussar  and  six  barges,  all  now 
in  Oreen  river,  at  Spottsville,  Ky.,  warranted  free  from  all  enoumbrancesw " 
This  mortgage  was  acknowledged  and  recorded  in  the  clerk's  oflBoe  of  the 
Henderson  County  Court  on  the  day  of  its  execution,  March  28, 19i  0.  Eastin 
then  lived  at  Evansville,  Ind.  Spottriville  is  in  Henderson  county.  The 
note  was  subsequently  part  paid,  and  the  balance  renewed  to  the  amount 
of  11,000,  which  Baskett  was  compelled  to  pay..  He  brought  this  suit  on 
August  1,  1901,  to  enforce  his  mortgage  lien  upon  the  boat  and  banges.  By 
amendments  R.  C.  Arnold  was  made  a  party  defendant,  and  the  Farmers 
Bank  and  Trust  Co. ,  the  trustee  in  bankruptcy  for  Rankin  Eastin,  was  also 
made  a  party  defendant,  under  the  allegation  that  they  were  claiming  some 
Interest  in  the  steamboat  and  barges. 

Arnold  answered  that  he  had  sold  the  barges  to  Eastin  upon  the  expxv»« 
oondition  that  their  title  should  remain  in  him  until  paid  for;  that  Eastin 
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bad  not  paid  for  the  barges  on  August  90,  1900,  when  be  resold  same  to 
Arnold,  and  also  sold  hlin  the  steamer  "Edgar,"  and  ezeouted  a  bill  of  sale 
of  that  date  therefor.  Arnold's  bill  of  sale  was  not  lodged  for  record  nor 
reooided  in  the  customs  office  at  Evansville  until  the  ISth  day  of  March  * 
1901.    It  was  ezeouted  and  dated  August  20,  1900. 

Baskett's  mortgage  was  recorded  in  the  €ame  office  on  the  1st  day  of  April, 
1901.  The  bankruptcy  proceedings  were  instituted  about  the  6th  day  of 
April,  1901.  The  floating  dock  at  ETansville,  which  Eastin  owned,  was  also 
claimed  to  be  in  the  lien  to  Arnold  for  some  1735,  because  Arnold  claimed 
that  he  had  furnished  some  of  the  lumber  and  means  with  which  to  build. 
the  dock. 

The  trustee  in  bankruptcy  intervened,  and  claimed  that  Eastin  waff  ht— 
debted  to  Arnold  at  the  time  of  the  alleged  and  attempted  transfer  to  him  of  w^ 
the  steamboat  and  barges  in  August,  IWOO,  and  that  Eastin  was  then  other- 
wise largely  indebted  and  was  insolvent,  and  that  with  the  design  to  prefer  - 
Arnold  to  the  exclusion  of  his  other  creditors  Eastin  had  transferred  and  I 
conveyed  the  property  in  question,  and  that  Arnold  received  the  title  to  iti  i 
with  knowledge  of  Eastings  fraudulent  purpose.     The  trustee  claimed  that- 
on  account  vt  the  above  transactions,  as  well  as  of  other  acts  of  bankruptcy 
committed  within  four  months  of  the  filing  of  the  petitions  by  the  creditors, 
that  Eastin  had  become  a  l>finkrupt,  had  Ix^en  so  adjudged,  and  that  the  title>:- 
to  all  of  his  property  was  vested  in  the  trustee  for  the  benefit  of  his  cred- 
itors, and  that  the  mortgage  to  Baskett  and  the  bill  of  sale  to  Arnold  note 
having  been  lodged  for  record  nor  recorded  within  the  time  and  the  place- 
prescribed  by  law,  were  void  as  to  creditors.     This  suit,  therefore,  involves, 
the  title,  to  the  steamer  Edgar   and  her   barges,  as  well  us  the  effec|i  of  ap- 
pellant Baskett's  mortgage  upon  the  steamer  and  six  of  her  barges,  and  of 
Arnold's  lien  upon  the  dock. 

The  circuit  court  adjudged  Baskett's  mortgage  invalid.  It  also  adjudged! 
the  sale  to  Arnold  to  be  invalid,  and  decreed  that  Arnold  deliver  the  boat 
and  barges  to  the  trustee,  which  was  done.  It  also  adjudged  rents  against 
Arnold  for  the  use  of  the  boat  during  the  time  that  he  had  the  possession  of 
her  after  the  appointment  of  the  trustee  in  bankruptcy.  But  the  court  gave 
to  Arnold  a  lien  upon  the  dock  at  Evansvllle  for  the  $735,  and  permitted  by 
judgment  of  the  court  an  amended  pleading  to  be  filed  by  Arnold,  setting 
up  the  fact  he  had  discharged  liens  upon  the  boat  to  the  extent  of  ab(5ut 
$1,200,  for  which  she  had  been  libelled  in  the  United  States  District  Court 
at  Evansville  by  various  claimants,  as  well  as  to  set  up  certain  expenses  for 
repairs  and  insurance  upon  the  boat  while  she  was  in  his  possession. 

Baskett  api)eals  from  the  judgment  disallowing  his  lien.  Arnold  appeals 
from  the  judgment  denying  his  title.  The  trustee  in  bankruptcy  has  prose- 
cuted a  cross  appeal  from  so  much  of  the  judgment  us  allowed  Arnold  a  lien 
upon  the  dock  at  Evansville  as  well  as  because  it  allowed  him  anything  for 
the  maritime  liens,  which  it  is  alleged  he  has  paid  to  procure  the  release  of 
the  t>oat. 

By  the  United  States  Constitution  exclusive  cognizance  is  conferred  upon, 
the  courts  of  the  United  States  in  all  cases  of  admiralty  and  maritime  juris- 
diction.     (U.    S.    Constitution,   article  3,  section  2\    The  Moses  Taylor  v^ 

vol.  25—57 
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Hamnions,  4  Wall.,  411;  The  Steamboat  Ad.  Hlne  v.  TreTor,  4  Wall.,  666; 
The  Belfast,  7  Wall.,  624;  Glass  v.  The  Sloop  Betsey.  8  Dall..  6.) 

This  jurisdiction,  though  formerly  questioned,  has  eTer  since  the  case  of 
"The  Genesee  Chief*  been  uniformly  held  to  include  not  only  tide  waters, 
but  to  extend  to  all  waters  connecting  with  other  States  or  countries,  naTl- 
gable  by  vessels  used  in  commerce.     (12  Howard.  U.  S.,  448.) 

As  an  incident  of  the  Federal  control  and  jurisdiction  congress  has  enacted 
statutes  requiring  the  registration  of  United  States  vessels  as  follows  (Re- 
vised Statutes  of  the  United  States,  sections  4141,  4199): 

"Section  4141.  Every  vessel,  except  as  is  hereinafter  provided,  shall  be 
registered  by  the  collector  of  that  collection  district,  which  includes  the 
port  to  which  such  ves8(>]  shall  lielong  at  the  time  of  her  registry;  which 
port  Fhnll  be  deemed  to  be  that  or  nearest  to  which  the  owner,  if  there  be 
but  one,  or  if  more  than  one,  the  husband  or  acting  and  managing  owner  of 
such  vessel,  usually  resides. 

"Sectlim  4192.  Xo  bill  of  sale,  mortgage,  hpyothecation,  or  conveyance  of 
any  vessel,  or  part  of  any  vessel,  of  the  United  States  shall  be  valid  against 
any  person  other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and 
persons  having  actual  notice  thereof.  unUss  such  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  is  recorded  in  the  office  of  the  collector  of  the 
customs  where  such  vtssel  is  registered  or  enrolled.  The  lien  by  bottomry 
on  any  vessel ,  cnaUd  during  her  voyage  by  a  loan  of  money  or  materials 
necessary  to  repair  or  enable  her  to  prosecute  a  voyage,  shall  not,  however, 
lose  its  priority,  or  \w  In  anyway  affected  by  the  provisions  of  this  section.*' 

Under  the  facts  admitted  in  this  case  at  the  time  of  the  various  transfers 
affected  by  the  decree  herein  the  home  port  of  the  Edgar  was  at  Evansville, 
Ind.  Consequently  any  bill  of  sale  transferring  her  title  or  any  mortgage 
creating  a  lien  upon  her,  save  by  way  of  bottomry,  was  of  necessity  record- 
ablf  in  the  oltice  of  the  collector  of  customs  at  that  port  before  It  could 
aflTect  others  than  the  parties  to  such  transfers,  and  those  having  actual 
notice  of  it.  The  recortliuK  of  the  mortgage  elsewhere  was  as  Ineffectual  as 
if  it  had  not  lx»en  recorde<l  at  all,  so  fur  as  constituting  it  constructive  no- 
tice to  creditors  or  purchast^ps  was  concerned.  Therefoi-e,  the  recording  of 
JJa«*ketrs  mortgjige  in  Hendrrson  County  Court  cleric's  office  of  Kentuclsy 
•did  not  create  n  litMi  up«»n  the  boat  as  against  the  creditors  of  her  owner. 
Kasiin,  nor  for  ol)viouH  n*nsons  could  the  recording  of  the  mortgage  In  the 
.surve.viir's  oltice  on  April  i.  Toi.  affect  antecedent  creditors.  It  Is  claimed 
for  Kiistin.  however,  thiit  ihe  Iwipges  were  not  such  vessels  as  were  within 
the  niariiime  juri.^dieiii>n  i»f  the  United  .States  Courts,  and  as  at  the  time 
they  were  niortgaped  t«i  Jij)peliant  Bnskett  they  were  within  Henderson 
county,  the  record  of  the  mortgage  in  that  county  the  (owner  lielng  a  non- 
resident of  this  Htat-e)  was  effectual  to  civ  ate  a  Hen  thereon.  (Section  4W, 
Kentuciwy  Stiitut*»s. ) 

It  was  decided  in  the  case  of  The  General  Cass.  Brown's  Admiralty.  S84. 
that  the  true  criterion  I)y  wliich  to  determine  whether  any  water  craft  or 
vessel  is  sul)ject  t4)  admiralty  jurisdiction  is  the  business  or  employment  for 
which  it  is  intended,  or  is  susceptible  of  leingused,  or  in  which  it  Isnctually 
engaged,  rath-r  than  its  size,  form,  capacity  or  means  of  propulsion. 

^5eerion  3  of   the  Revised   .Statutes  of  the  United  States,  in   defining  the 
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^ord  "vesser'  as  used  in  the  statutes,  says:  "The  word  'vessel'  inoludei 
^very  description  of  wateroraft  or  other  artlfloial  contrivance  used,  or  capable 
of  being  used,  as  a  means'of  transportation  on  water.  '* 

In  the  following  cases  it  has  been  held  that  a  barge  was  such  craft,  and 
^as  included;within  the  jurisdiction  of  the  admiralty  courts :  Disbrow  v. 
The  Walsh  Bros.,!86  Fed.  Rep.,  607;  Wood  v.  The  Two  Barges,  46  Fed.  Rep., 
:8(M;  The  DlcklKeyes,  1  Biss.,  U.  S.,  408;  the  Ctty  oTtpittsburg,  45  Fed. 
Rep.,  609.  Statutes  requiring  the  registration  of  conveyances  are  for  the 
purpose  of  glving^notioe  to  intending  purchasers  and  creditors.  The  United 
states  statute,  quoted  supra,  has  .{that  purpose.  Of  such  vessels  moving 
from  place  to  place,  and  through  many  jurisdictions,  purchasers  or  creditors 
530uld  have  no  other  safe^^means  of  informing  themselves  upon  these  points. 
It  could  not  be  known  with  any  certainty  where  they  may  have  been  in  the 
course  of  their  voyage, •andilfjit  were  competent  to  create  a  Hen  on  them  by 
mortgage  at  every  point  where  they  may  have  touched,  inextricable  con- 
tusion and  opportunity  for  fraud  would  nsulr.  The  Federal  statute  is  the 
only  efficacious  and  practical  method  of  dealing  with  the  subject.  The  State 
<sourt8  can  and  will>nforce  liens  upon  property,  and  rights  thereto,  created 
by  Federal  statutes,  as  they  could  if  created  by  State  statutes,  unless  the 
federal  statutes  confer  exclusive  jurisdiction  therefor  upon  the  United 
States  courts. 

What  has  just  been  said  concerning  the  recording  of  Baskett's  mortgage 
applies  with  equal^force  to  appellant  Arnold's  bill  of  sale,  and  to  his  con< 
tracts  for  Hens  upon  Ithe  barges  built  by  him  for  Eastln,  and  not  paid  for. 
But  there  are  other  questions  affecting  this  transncilon  that  should  be  de- 
<sided.  The  record  does  not  state  the  grounds  upon  which  the  circuit  court 
based  its  judgment  in  denying  appellant  Arnold's  title  to  the  boat  and 
barges,  but  the  record  does  show  the  following  facts :  The  debttir,  Eastln, 
-was  hopelessly  insolvent  on  August  20,  1900.  For  a  long  time  prior  thereto 
be  had  been  indebted  to  Arnold  for  balances  owing  and  past  due  upon 
barges  built  by  Arnold>nd  sold  to  Eastln.  The  steiimer  and  the  barges  are 
shown  to  have  been  worth>t  the  time  of  their  transfer  as  much  as  $9,000  or 
more.  Arnold  bought  them,  it  is  claimed,  for  $3,038.2:?,  of  which  $9,n<>0  was 
paid  in  cash  when  the  bill  of  st»le  was  executed,  and  the  remainder  by  the 
satisfaction  of  an  indebtedness  fnmi  Arnold  to  Eastln  of  $688.22.  Upon  the 
whole  record  we  conclude  that  this  siile  was  not  made  bona  fide;  that  Eastln 
Intended  to  give  to  his  creditor.  Arnold,  a  preference  over  his  other  creditors, 
knowing  at  the  time  that  he  was  insolvent;  that  at  the  most  the  $2,500  was 
regarded  by  the  parties  as*an  advancement  or  loan,  which  was  to  be  paid  to 
Arnold  if  Eastln  should  ^weather  his  financial  storm,  or  otherwise  Arnold 
was  to  have  the  boat  and  the  Iwirges  at  the  Inadequate  price  of  $3,038.22.  The 
badges  of  fraud  In  law  are,  that  Arnold,  the  creditor  had  constructive  no- 
tice, if  not  actual  knowledge,  of  Eastln 's  unlawful  design  to  prefer  Arnold 
to  his  other  creditors^when  both^knew  that  Eastln  was  insolvent  and  fall- 
ing. This  is  shown  both  by  the  grossly  Inadequate  price  paid  for  the  boat 
«nd  barges,  and  by  the  conduct  of  the  parties  in  making  the  transfer,  as 
well  as  by  their  subsequent  conduct;  the  failure  of  the  transferee,  Arnoid, 
to  take  possession  of  the  property,  but  leaving  it  in  the  possession  and  con- 
trol of  his  vendor,  with  apparent  title  andownershlp;  the  leaving  the  boats 
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and  bill  of  sule,  with  insuniDce  payable  to  Eastin,  as  owner,  endorsed  ta> 
Arnold  as  his  interest  might  appear,  all  in  the  possession  and  control  of  the- 
vendor,  show  no  delivery  of  the  property ;  the  purchase  by  a  creditor  from  a. 
failing  debtor  at  a  greatly  indequate  price,  which  property  the  creditor  did. 
not  need,  and  which  he  did  not  exercise  any  control  over  by  way  of  uslnir  or^ 
hiring  as  an  ordinary  business  man  would  hare  done  with  his  own,  and  bla. 
apparent  indifference  to  the  fact  that  the  boats  were  for  a  time  taken  charge- 
of  by  the  State  court  receiver  in  proceedings  against  the  debtor;  that  the 
putative  purchaser  failed  to  list  the  property  for  taxation  when  he  gave  in-, 
his  assessment  list,  all  argue  that  the  transaction  was  not  a  sale  In  gooct 
faith  and  for  a  fair,  adequate  oonsldemtion.  His  failure  to  testify  fully  and 
candidly,  and  his  failure  to  remember  most  important  facts  material  to  hift. 
title,  and  of  very  recent  occurrence,  create  a  suspicion  that  justifies  the  solu- 
tion of  doubts  against  him.  If  we  have  been  led  into  error  in  these  conclu* 
sions  it  was  easily  within  the  power  of  the  parties  most  concerned  to  have- 
prevented  it  by  candidly  sttiting  all  the  facts  connected  with  the  trnnFac- 
tion,  which  they  did  not  do.  So  we  find  that  the  circuit  court  was  justified, 
in  adjudging  that  nothing  passed  by  the  bill  of  sale  to  Eastin,  and  that  the 
title  to  the  boat  and  barges  remained  in  him  till  the  adjudication  in  bank- 
ruptcy,  whereupon  the  trustee  was  vested  with  title  to  the  ttankrupt's  prop- 
erty, including  that  transferred  by  him  in  fraud  of  his  creilitors. 

Section  70a  of  the  bankrupt  law  is  as  follows:  "The  trustee  of  the  estate 
of  a  bankrupt,  upon  his  appointment  and  quuliflcation,  and  his  successor  or 
successors,  if  he  shall  have  one  or  more,  upon  his  or  their  appointment  and 
qualification,  shall  in  turn  be  vested  by  operation  of  law  with  the  title  of 
the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far 
as  it  is  to  property  which  is  exempt  from  all.  *  *  ♦  (4.)  Property  trans- 
ferred by  him  in  fraud  of  his  creditors." 

Such  conveyances  may  be  attacked  within  four  months  under  section  67eof 
the  Bankrupt  Law:  ''That  all  conveyances,  transfers,  assignments,  or  in- 
cumbrances of  his  property,  or  any  pare  thereof,  made  or  given  by  a  person^ 
adjudged  a  bankrupt  under  the  provisions  of  this  act  subsequent  to  the  pas« 
sage  of  this  act  and  within  four  months  prior  to  the  filing  of  the  petition* 
with  the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud  hia 
creditors,  or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of 
such  debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  oon- 
sideration ;  and  all  property  of  the  debtor  conveyed,  transferred,  assigned  or 
incumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and  the  same 
is  not  exempt  from  execution  and  liability  for  debts  by  the  law  of  his  dom- 
icile, be,  and  remain,  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall 
pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the 
same  by  legal  proceedings,  or  otherwise,  for  the  benefit  of  the  creditors.  And 
all  conveyances,  transfers,  or  incumbrances  of  his  property  made  by  a  debtor 
at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against- 
him,  and  while  insolvent,  which  are  held  null  and  void  as  against  the  cred- 
itors of  such  debtor  by  the  laws  of  the  State,  Territ«}ry  or  District  in  which 
such  property  is  situate,  shall  be  deemed  null  and  void  under  this  act  against 
'the  creditors  of  such  debtor,  if  he  be  adjudged  a  bankrupt,  and  such  prop- 
erty shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  reoovered  for 
he  benefit  of  the  creditors  of  the  bankrupt. " 
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Section  67e  pertains  to  fraudulent  transfers  without  reference  to  a  prefer- 
ence of  creditors. 

Section  60a  defines  a  preference,  and  section  (iOb  gives  to  a  trustee  the 
right  to  lecover  a  preference  when  the  person  receiving  it,  or  to  be  benefited 
thereby,  shall  have  had  reasonable  cause  to  believe  the  transfer  was  intended 
as  a  preference.    Those  sections  read  as  follows : 

**Section  60a.  A  person  shall  be  deemed  to  have  given  a  preference  if,  being 
'insolvent)  he  has  procured  or  suffered  a  judgment  to  be  entered  against  him- 
self in  favor  of  any  i)er8on,  or  made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 

*'b.  If  a  bankrupt  shall  have  given  a  preference  within  four  months  before 
the  filing  of  a  petition,  or  after  the  filing  of  the  petition  or  before  the  ad« 
4udicatlon,  and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 
-agent  acting  therein^  shall  have  had  reasonable  cause  to  believe  that  it  was 
Intended  thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee, 
-and  he  may  reoover  the  property  or  its  value  from  such  person." 

Section  57g  provides  that:  '*the  claims  of  creditors  who  have  received 
preferences  shall  not  be  allowed  unless  such  creditors  shall  surrender  their 
preferences. ' ' 

Sections  67a  and  d  are  directed  to  liens  bad  for  want  of  record,  fraud,  or 
'Other  reasons,  and  are  as  follows : 

**a.  Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  valid  Hens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall 
not  be  liens  against  his  estate. 

**d.  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of 
-or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which  have  been 
veoorded  according  to  law,  if  record  thereof  was  necessary  in  order  to  impart 
•notice,  shall  not  be  affected  by  this  act." 

Although  the  bill  of  sale  was  executed  more  than  four  months  before  the 
Uling  of  the  petitions  in  bankruptcy,  the  fact  that  it  had  not  been  recorded 
In  the  office  required  by  statute  to  constitute  it  notice  as  against  creditors, 
•and  that  the  vendor  continued  in  the  possession  of  the  property,  render  the 
'«a]e  void  as  to  creditors:  and  the  registering  of  the  bill  within  the  four 
months  brings  the  whole  transaction  within  the  purview  of  the  legislation 
-against  acts  of  bankruptcy. 

The  facts  show,  as  before  stated,  that  the  transfer  was  not  only  not  in 
good  faith,  but  that  the  consideration  was  so  inadequate  as  to  raise  the  pre- 
sumption that  the  purchaser  must  have  known  of  Eastin's  purpose  to  de- 
fraud his  creditors.  The  trustee  in  bankruptcy  had  come  into  the  State 
oourt  and  invoked  its  equitable  jurisdiction  to  enable  it  to  regain  the  pos- 
session of  the  banj%rupt*s  property  from  one  claimed  to  t>e  not  entitled  to  the 
pos^sslon.  In  our  opinion  it  would  have  been  competent  for  the  State 
oourt  to  have  required  the  trustee  as  a  condition  to  its  granting  the  relief 
sought,  that  the  person  in  possession  should  be  restored  the  money  which  he 
had  paid  out  on  the  property  to  preserve  it,  or  impose  such  other  equitable 
terms  as  the  court  might  have  required  from  any  other  suitor  under  similar 
circumstances.      And   the  court  might  have  done    this,   although   it  was 
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within  the  jurisdiction  of  the  Federali'oourt  to  have  allowed  such  relief  !ft 
finally  reckoning  the  liens  andjclaims  of  creditors  in  the  bankruptcy  pro* 
oeeding,  for  a  court  of  chancery  ought  to  do  complete  justice,  or  it  shonld 
require  it  to  be  done  by'a  litigant  claiming  its  aid  before  acting  on  his  be- 
half. In  this  case  it  is  claimed  that  appellant  Arnold  paid  about  11,900  thai 
were  liens  against  the  boat,  for  which  she  had  been  libelled.  These  llenft 
were  superior  to  those  of  Eastin's  general  creditors.  Their  discharge  by 
Arnold  was  a  benefit  to  the  bankrupt's  estate  to  that  extent.  They  muii 
have  been  paid  by  the  creditors,  or  by  the  assets,  to  wit,  the  boat,  before* 
general  creditors  would  have  been  entitled  to  anything.  It  is  but  just  that 
Arnold  should  be  reimbursed  that  sum,  notwithstanding  that  he  may  not 
have  acted  in  good  faith  towards  the  creditors  in  other  puirtlculars,  and  aft 
he  had  pc^session  of  the  boat  the  circuit  court  might  have  required  that  he 
be  repaid  this  sum  before  it  would  compel  him  to  deliver  the  boat  to  the- 
trustees  for  the  creditors.  However,  Arnold,  upon  the  announcement  of  the 
court's  judgment  finding  that  he  had  not  title  to  the  boat,  voluntarily  sur> 
rendered  her  to  the  trustee  in  bankruptcy.  It  was  not  competent  thereafter 
for  the  State  court  to  undertake  to  audit  claims  against  the  bankrupt  rstat^ 
or  any  of  its  assets,  and  to  adjudge  their  priorities.  What  it  might  have  re- 
quired as  a  condition  to  granting  its  equitable  relief  upon  the  petition  of 
the  trustee  it  did  not  do:  nor  does  Arnold  complain  on  this  appeal  of  such 
failure.  These  claims  arc»,  furthermore,  maritime  liens,  jurisdiction  to  en- 
force which  is  exclusively  given  to  the  Federal  courts,  and  while,  as  we  hav» 
stated,  the  St4ite  court  might  have  withheld  its  action  in  favor  of  the  trustee 
unless  he  should  make  Arnold  whole  in  this  matter,  it  can  not.  after  it  has. 
acted  and  adjudged  the  title  to  the  trustee,  and  after  Arnold  has  delivered 
the  po.<«.ses«ion  of  the  property  to  the  trustee,  and  he  has  received  it.  proceed 
to  adjudge  Independently  upon  matters  that  are  lieyond  its  jurisdiction. 

As  to  the  lien  upon  the  dock  at  Evansville,  whether  or  not  it  is  a  vessel 
within  the  contemplation  of  theUnit>ed  States  Statutes  (The  Old  Natchez,  ^ 
Fed.  Uep.,  47fi;  Cope  Vallette  Dry  Dock,  10  Fed.  Rep.,  142),  the  alleged  con- 
tract for  building  mat^^rial  and  means  furnished  to  construct  the  dock  are 
not  matters  within  the  maritime  jurisdiction.  (People's  Ferry  Co.  v.  Beers» 
90  How.,  U.  S.,  liUS;  Edwards  v.  Elliott,  21  Wall.,  U.  S.,  589;  Young  v. 
The  Ship  Orpheus,  2  Cliff.,  U.  S.,  20,  >  At  that  time  the  dock  was  but  a 
chattel  within  the  State  of  Indiana  (Stinson  v.  Minor,  34  Ind..  80),  though  it 
appears  now  to  be  in  the  Ohio  river,  and  within  the  jurisdiction  of  the 
courts  of  this  State  upon  a  proper  case.  The  right  of  Arnold  under  th» 
alleged  agreement  for  a  lien  upon  the  dock  i/iust,  however,  be  based  upon 
the  laws  of  Indiana,  and  not  of  this  State,  as  his  contract  was  made  there 
while  the  property  was  within  that  jurisdiction.  Burns*  Indiana  Statute* 
provides  (section  6638):  ''No  as.signment  of  goods  by  way  of  mortgage  shall 
be  valid  against  any  other  person  than  the  parties  thereto,  where  such  gooda 
are  not  delivered  to  the  mortgagee  or  assignee  and  retained  by  him,  unlem 
such  assignment  or  mortgage  shall  be  acknowledged  as  provided  in  case  of 
deeds  of  conveyance  and  recorded  in  the  recorder's  olfice  of  the  county  where- 
the  mortgagor  resides  within  ten  days  after  the  execution  thereof.'* 

The  Indiana  Supreme  Court,  in  considering  similar  contracts  as  affeotin^ 
the  rights  of  subsequent  creditors,  holds  that  unless  a  mortgage  is  executed 
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and  recorded  in  strict  accordance  with  the  statute  it  ^s  not  valid  as  against 
creditors.  (Granger  v.  Adams,  00  Ind.,  87;  Sidener  v.  Bible,  43  Ind.,  230; 
Ames  V.  Warren,  76  Ind.,  512;  Lockwood  ▼.  Slevin,  26  Ind.,  184.) 

In  State  v.  GrifSn,  16  Ind.  App.  Bep.,  55>^,  the  court  said:  "The  Supreme 
Court  of  this  State  has  many  times  had  occasion  to  apply  the  provisions  of 
this  section,  and  has  uniformly  held  that  a  chattel  niort-gage  to  be  valid  as 
to  persons  not  parties  thereto  must  be  recorded  in  the  county  in  which  the 
mortgagor  resides,  and  within  ten  days  after  Its  execution." 

In  Seavy  v.  Walker,  108  Ind.,  78,  it  was  said:  "The  controlling  question 
made  at  the  trial  was  upon  the  nature,  good  faith  and  validity  of  the  alleged 
sale  and  transfer  of  the  mortgaged  property  to  Seavy  and  Morgan  &  Beach. 
•  ♦  *  If  the  bill  of  sale  in  evidence  In  this  case  was  in  legal  effect  only  a 
mortgage,  as  the  circuit  court  may  have  concluded  it  was,  then  it  was  void 
for  not  having  been  recorded  within  ten  days  after  its  execution." 

The  trustee  in  bankruptcy  peculiarly  represents  the  creditors  of  the  bank- 
rupt, the  alleged  mortgagor.  His  claim  is  essentially  on  their  behalf,  and  is 
an  attack  for  them  upon  the  claim  of  the  specific  creditor  that  he  has  a  mort- 
gage lien  upon  the  property.  The  validity  of  the  alleged  mortgage  as  to  siich 
creditors  does  not  depend  alone  upon  its  existence  and  due  execution,  and  a 
fair  consideration.  By  the  express  terms  of  the  statute,  doubtless  passed 
otit  of  consideration  of  the  necessity  for  the  protection  of  commercial  trans- 
actions made  tipon  the  faith  of  the  debtor's  apparent  state  of  solvency,  it 
must  be  recorded  in  the  proper  office  of  registry,  where  such  creditors  may 
be  apprised  of  all  claims  of  Hens  upon  the  debtor's  property,  so  that  they 
may,  before  they  part  with  their  goods,  protect  themselves,  or  advisedly  take 
the  risk  of  the  credit.  While  as  between  the  debtor  Enstin  and  the  creditor 
Arnold  the  transaction  regarding  the  dock  at  Evansville  and  the  barges  sold 
by  him  might  be  enforclble,  to  allow  the  Hen  as  against  Kastm's  other  cred- 
itors, especially  those  who  gave  hira  credit  without  knowledge  or  notice  of 
its  existence,  would  l)e  at  war  not  only  with  the  letter,  but  the  purpose  of 
the  statutes.  The  circuit  court  should  not,  under  the  statutes  quoted,  and 
under  the  decisions  of  the  Supreme  Court  of  Indiana,  have  imposed  the  con- 
dition of  the  payment  of  the  3736  alleged  lien  before  adjudging  the  possession 
of  the  dock  to  the  trustee. 

We  conclude  that  the  judgment  of  the  circuit  («urt  denying  the  lien  to  np- 
pellant  Baskett  must  be  affirmed,  and  the  judgment  denying  the  title  of 
Arnold  to  the  steamer  and  barges  named  in  the  judgment  must  be  affirmed. 
But  the  judgment  upon  the  cross  appeal  of  the  trustee,  in  so  far  as  it  allows 
or  directs  the  allowance  of  claims  to  Arnold  mu.st  be  reversed.  To  the  extent 
that  it  is  reversed,  the  cause  is  remanded  for  proceedings  consistent  here- 
with. 


MASON'S  EX'OR  V.  McKNIGHT. 

(Filed  November  10,  1908-Not  to  be  reported. ) 

Action  on  note— Judgment  sustained  by  evidence — In  this  action  to  en- 
force the  payment  of  a  mortgage  note  executed  by  a  surety  on  a  note  in 
"bank  to  his  cosurety  in  consideration  of  the  payment  of  the  note  by  the  lat- 
t*er,  in  which  the  defense  was  interposed  that  the  plaintiff  had  failed  to  ac- 
count for  certain  collaterals  which  he  had  received  as  scurity  for  the  payment 
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of  the  original  note,  the  evidence  is  snffloient  to  sustain  the  judgment  of  tlie 
•court  holding  that  the  coliuteral  was  worthless  and  the  defense  not  good. 

J.  N.  Hutchings  and  D.  A.  Glenn  for  appellant. 

Orlando  P.  Schmidt  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  this  record  that  about  the  year  18d5  or  1806  one  C.  G.  Ma- 
son executed  two  four-month  notes  for  1600  each  to  a  bank  in  Covington 
with  appellee  McKnight  and  D.  A.  Glenn  as  sureties.  At  the  expiration  of 
the  four  months  these  notes  wei-e  renewed,  with  a  partial  payment  on  each, 
and  they  were  renewed  again.  At  the  second  renewal  one  amounted  to 
$880,  on  that  one  Glenn  and  appellee  continued  as  sureties,  the  other  oiw 
then  amounted  to  $276,  and  appellee  and  one  George  Mason,  father  of  C.  G. 
Mason,  became  the  sureties. 

On  the  26th  of  January,  1808,  by  an  agreement  between  appellee  and 
George  Mason,  appellee  paid  the  bank  this  debt  with  its  interest,  amounting 
to  $800,  for  which  George  Mason  executed  to  appellee  his  note  and  a  mortgage 
on  real  estate  to  secure  the  payment  of  it.  George  Mason  died  and  this 
action  was  brought  to  enforce  the  mortgage  lien  for  the  payment  of  this 
debt.  Mason's  administmtor  answered,  admitting  the  execution  of  tlie  note 
and  mortgage,  and  alleged  that  in  1896,  when  appellee  was  surety  on  these 
notes  for  C.  G.  Mason,  he  received  as  collateral  security  two  shares  of  stock 
of  the  South  Covington  Land  Co.  of  $500  each;  also  four  notes  of  $68  each  for 
iMlance  on  purchase  of  land  executed  by  W.  H.  Dye,  February  6,  1806,  due 
in  one,  two,  three  and  four  years;  that  when  appellee  received  these  collat- 
erals that  it  operated  equally  for  the  benefit  of  all  the  sureties  on  these  notes, 
«nd  that  appellee  had  failed  to  account  for  either  the  stock  or  the  notes. 

Appellee  replied  and  admitted  that  he  had  received  those  collaterals,  but 
•alleged  that  he  never  received  anything  thereon;  that  C.  G.  Mason  collected 
these  notes  and  entered  satisfaction  without  his  knowledge  or  consent,  and 
that  the  stock  was  worthless  at  the  time  he  received  it  and  has  remained  so 
•ever  since,  and  that  he  is  ready  and  willing  to  turn  it  over  or  reassign  it  at 
■any  time  to  any  one  to  whom  it  may  belong: 

The  lower  court  ndiudged  that  the  defense  was  insulBcient,  and  gave  ap- 
pellee judgment  for  his  mortgage  debt  and  for  the  enforcement  of  bis  lien 
<on  the  real  estate.  Without  referring  to  the  evidence  in  detail  it  is  sulBcient 
to  say  that  it  supports  the  findings  of  the  chancellor. 

Whererure,  the  judgment  is  affirmed.  ^   - 


CAMPBELL  V.  SHERLEY. 

SAME  V.  SHERLEY'S  ADM'R,  &c. 

(Filed  November  11,  1903— Not  to  be  reported. ) 

1.  Fraud— Enforcement  of  liens— Where  the  holder  of  a  purchase-moDey 
lien  on  lands,  who  was  tilso  a  surety  on  a  not«  secured  by  a  subsequent 
mortgage  on  the  same  lands,  turned  over  his  purchase- money  notes  to  the 
mortgagee  under  an  agreement  between  them  that  the  latter  should  Inati* 
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tute  suit  on  the  notes  and  buy  in  the  Innd  at  judicial  sale  for  the  amount  of 
both  debts,  the  vendor  having  the  right  to  take  the  lands  upon  paying  the 
mortgage  debt  and  upon  his  failure  to  do  so  that  the  mortgagee  should  re- 
tain the  land  and  pay  off  the  purchase- money  notes^  the  action  of  the  niort. 
gagee  in  fraudulently  having  an  order  entered  satisfying  his  own  debt  alone 
and  in  directing  a  deed  made  to  him  for  the  lands  authorized  a  recovery  by 
the  vendor  from  the  mortgagee  of  the  amount  of  his  sale  bonds. 

2.  Judgment  in  bar— An  action  by  the  holder  of  the  purchase  money  Hen 
to  recover  the  amount  of  the  sale  bonds  was  not  barred  by  the  judgment  in 
the  form^'r  suit,  as  the  second  suit  was  a  direct  attack  upon  the  judgment 
In  the  first  case  for  fraud. 

James  S.  &  Ghas.  H.  Morris  for  appellant. 

A.  T.  Ladd  for  appellees. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  March  7,  1898,  a  petition  in  equity  was  filed  in  the  Oldham  Cii-cuit 
Court  in  the  name  of  Robert  Sherley  as  plaintiff  against  William  B.  8herley 
-and  John  R.  Campbell  as  defendants.  It  was  alleged  in  the  petition  that 
"William  B.  Sherley  had  executed  to  Robert  Sherley,  on  March  1,  1898,  two 
promissory  notes  each  for  S300,  due  one  and  two  years  after  date,  as  the  bal- 
ance of  the  purchase  money  for  fifty-two  acres  of  land  conveyed  by  Robert 
Sherley  to  WMlliam  Sherley.  The  notes  and  deed  were  filed  as  exhibits  with 
the  petition,  and  it  was  alleged  that  Campbell  was  claiming  a  lien  on  the 
land,  and  there  were  no  other  Hens  on  it  known  to  the  plaintiff,  and  that 
the  land  could  be  divided  without  materially  impairing  its  value.  Judg< 
ment  was  prayed  for  the  debt  and  a  Fale  of  so  much  of  the  land  as  might  be 
necessary  to  pay  it.  On  the  same  day  Campbell,  by  the  same  attorneys  who 
iiled  the  petition,  filed  in  the  clerk's  office  his  answer  and  cross  petition,  in 
which  he  alleged  that  on  the  15th  day  of  May,  1894,  William  B.  Sherley, 
iCobert  Sherley  and  Bettie  Sherley  executed  their  promissory  note  for  1267.96, 
flue  one  day  after  date  to  Sarah  McBride,  and  that  to  secure  the  note  William 
B.  Sherley  executed  to  Sarah  McBride  a  mortgage  on  the  fifty -two  acres  of 
land  above  referred  to;  that  she  sold  and  assigned  to  him  the  note  and  mort- 
gage, and  by  reason  thereof  he  had  a  lien  upon  the  laud  to  secure  the  pay- 
ment of  bis  debt.  It  was  alleged  also  by  him  that  there  were  no  other  liens 
•on  the  land  known  to  him  except  plaintiff's  lien,  and  that  the  land  could  be 
divided  without  materially  impairing  its  value.  Judgment  was  prayed 
against  William  B.  Sherley  and  Robert  Sherley  for  the  debt  and  costs  and 
for  a  sale  of  so  much  of  the  land  as  might  be  necessary  to  pay  it.  1  he  note 
and  mortgage  were  filed  as  exhibits  with  the  answer  and  a  summons  was 
issued  thereon  and  served  on  William  B.  Sherley  and  Robert  Sherley.  On 
Ifaroh  84,  1806,  a  default  judgment  was  entered  on  the  action  in  favor  of 
Bobert  Sherley  against  William  B.  Sherley  for  his  debt  of  $400,  with  interest 
and  costs,  and  for  a  sale  of  so  much  of  the  land  as  might  \ye  necessary  to  pay 
the  debt,  no  notice  being  taken  of  the  mortgage  debt  of  Campbell.  The  sale 
was  made  on  May  88,  1898.  The  land  was  appraised  at  $7oO,  and  was  bought 
by  Campbell  for  S380.  The  sale  was  reported  to  the  court  at  the  June  term, 
and  no  exceptions  being  filed  to  it  was  confirmed.  No  further  steps  were 
taken  in  the  case  until  November  82,  U9.^,  when  the  court  entered  an  order 
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a«  follows:  ''It  appearing  from  the  pleadings  In  this  action  that  J.  R.  Camp- 
bell had  a  superior  lien  upon  the  land  described  in  the  pleadings  to  secure 
the  payment  of  his  debt,  interest  and  costs  as  shown  by  his  answer  filed 
herein;  and  it  further  appearing  from  the  commissioner's  report  of  sale  that 
said  land  soTd  for  IS20,  and  that  said  $820  was  an  amount  sufficient  to  pay 
the  said  debt,  interest  and  cost  of  J.  R.  Campbell  and  no  more,  it  is  ordered 
that  said  proceeds  of  sale  be  applied  to  the  satisfaction  of  said  Campbeirs 
debt,  interest  and  cost.  And  it  further  appearing  that  said  J.  R.  Campbell 
was  the  purchaser  of  said  land  and  executed  his  bonds  therefor,  it  is  now  or- 
dered that  said  bonds  be,  and  nre  hereby,  cancelled  and  held  for  naught.  All 
his  costs  having  been  paid,  ic  is  ordered  that  C.  Sauer,  M.  C.  of  this  court, 
make  and  produce  to  the  court  a  deed  conveying  said  land  to  the  purchaser, 
J.  R.  Campbell." 

The  deed  was  accordingly  made. 

No  further  steps  were  taken  in  that  action.  On  March  7,  IPO  I,  Robert 
Sherley  filed  a  petition  in  equity  in  the  same  court  against  .1.  R.  Campbell, 
in  which  he  set  out  the  al)ove  facts,  and  alleged  that  before  the  action  was 
brought  it  was  agreed  between  him  and  Campbell  that  suit  should  be  insti- 
tuted to  foreclose  their  liens  on  the  land,  nnd  that  at  the  sale  thereof  Camp- 
bell would  buy  in  the  land  for  the  amount  of  both  the  debts,  it  being  agreed 
that  the  land  was  worth  the  amount  of  both  the  debts;  that  for  this  purpose 
he  placed  his  notes  in  Campl^eirs  hands  and  Cnmpbell  mannged  and  con- 
trolled the  suit,  he  having  nothing  to  do  with  it  pursuant  to  their  agree- 
ment. He  alleged  that  it  was  also  agreed  that  his  claim  was  superior  to 
Campbell's,  and  that  he  was  to  l;ave  the  privilege  of  paying  oflf  Campbell's 
debt,  but  if  he  failed  to  do  this,  then  Campbell  was  to  keep  the  land  for 
both  the  debts;  that  pursuant  to  the  ngre'-ment  Camplx^ll  instituted  th»t 
action  and  obtained  the  order  of  sale  and  bid  in  the  property  at  the  sale,  but 
contrary  to  his  agreement  failed  to  bid  the  amount  of  both  the  debts,  bat 
only  the  amount  of  his  own  debt,  which  was  fraudulent;  that  relying  on  his 
agreement  with  the  defendant  the  entire  c?ontrol  and  management  of  the 
suit  was  left  by  him  to  Cnmpbell  and  he  did  not  attend  the  sale;  and  after- 
wards Campbell,  in  violation  of  the  agreement,  in  fraud  of  his  rights,  and 
contrary  to  the  actual  facts,  hmi  the  order  entered  declaring  Campbell's 
claim  superior  to  his,  whereby  his  debt  had  been  lost,  as  W.  B.  Sherley  was 
insolvent.  He  alleged  that  the  contract  made  l)y  him  with  the  defendant 
was  made  by  the  defendant  for  the  fraudulent  purpose  to  cheat  and  defrand 
him,  and  that  but  for  it  nnd  his  confidence  in  the  defendant  and  the  defend- 
ant's fniud  he  would  have  aecuriKl  his  del)t.  The  proceedings  in  the  pre- 
ceding case  wert^  referred  to  as  part  of  the  petition,  and  judgment  was 
prayed  against  Campbell  for  the  plaintifi 's  debt,  and  for  a  sale  of  the  land 
t  >  satisfy  it.  The  defendant.  Campbell,  demurred  to  the  petition,  his  de- 
murrer was  over  rued,  and  he  then  filed  an  answer  in  which  be  denied  the 
agreement  set  out  In  the  r«»titlon,  or  that  any  fraud  was  practiced  by  him 
in  bidding  In  the  land  or  In  obtaining  the  order,  that  his  debt  was  prior,  or 
in  obtaining  the  dt-vd  to  hi  ins 'If  for  the  land.  In  the  siKJond  priragraph  of 
his  answer  he  set  up  the  convfynnce  of  the  land  by  Robert  Sherley  to  Wil- 
liam Sherley  and  alleged  that  William  Sherley  afterwards  executed  the 
mortgage  on  it  to  Mrs.  McBride  to  secure  the  note  of  Id57.u6,  and  that  Robert 
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Sherley  signed  the  note  as  surety ;  that  Mrs.  McBrlde  signed  and  transferred 
the  note  to  him ;  that  the  lien  of  tho  mortgai^  was  inferior  to  the  purchase- 
money  lien  of  Robert  Sherley,  but  Robert  Sherley  was  surety  on  his  note, 
and  it  was  agreed  between  him  and  Robert  Sherley  that  his  debt  was  to  b& 
first  paid  out  of  the  proceeds  of  the  land  and  should  be  treated  as  the  first 
lien;  that  under  this  agreement  the  suit  was  instituted  by  Robert  Sherley 
and  he  filed  his  answer,  and  at  the  sale  bid  the  amount  of  his  debt;  that 
after  the  sale  Robert  Sherley  repeatedly  promised  to  pay  his  debt  and  re- 
deem the  land,  which  he  failed  to  do,  and  defendant  was  compelled  to  keep 
the  land  and  take  a  deed  therefor.  By  an  amende<l  answer,  which  was  alsa 
made  a  set-ofif  and  counterclaim,  ihe  judgments  in  the  former  case  wero 
relied  on  in  biir  of  the  action,  and  it  was  pleaded  that  there  was  no  consid- 
eration for  the  agreement.  It  was  further  alleged  that  Robert  Sherley  had 
taken  possession  of  the  land  and  received  certain  rents  from  it  which  were 
pleaded  as  a  set  off.  The  affirmative  matter  in  the  amended  answer  was 
controverted  of  record,  and  a  reply  was  filed  controverting  the  allegations  of 
the  original  answer,  and  at  the  June  term.  1001,  the  case  was  submitted  on 
its  merits  and  a  judgment  entered  by  the  court  adjudging  to  Roliert  Sherley 
the  amount  of  the  sale  bonds  executed  by  Campbell  at  his  purchase  of  th& 
land  at  the  commissioner's  sale.  To  this  judgment  Campbell  excepted  and 
prayed  an  appeal  to  this  court. 

Campbell  did  not  prosecute  then  his  appeal  to  this  court,  but  on  June  S7, 
1901,  filed  in  the  Oldham  Circuit  Court  his  petition  in  equity  against  Robert 
Sherley  and  A.  T.  Lidd,  his  attorney,  who  had  been  adjudged  a  lien  on  the 
recovery  in  the  Inst  action  in  which  he  set  out  the  judgment  rendered  in 
that  action  and  the  proceedings  leading  up  to  it.  He  also  set  up  his  note 
and  mortgage  referred  to  charging  that  it  was  wholly  unpaid,  and  also  set 
out  the  proceedings  in  the  first  action,  and  alleged  that  he  did  not  know, 
until  the  judgment  in  the  last  case  was  rendered,  that  no  judgment  had 
been  rendered  In  his  favor  in  the  first  case,  and  alleged  that  that  action,  so 
far  as  his  cross  petition  was  concerned,  had  not  proceeded  to  judgment  by 
mistake  of  the  parties  and  of  the  court.  He  prayed  judgment  for  his  debt 
against  Robert  Sherley  nunc  pro  tunc,  and  that  the  first  action  be  replaced 
upon  the  docket  and  consolidated  therewith  and  sought  an  injunction  sus- 
pending the  execution  of  the  judgment  in  the  second  action  until  this  case 
could  be  heanl.  The  injunction  was  granted.  The  court  overruled  Sher- 
ley's  demurrer  to  the  petition ;  also  his  motion  to  dissolve  the  Injunction  on 
the  face  of  the  papers.  Sherley  then  filed  an  answer  denying  the  allegations 
of  the  petition  as  to  the  mistake  alleged  or  the  discovery  of  it,  and  pleaded 
the  proceedings  in  the  second  action  in  bar  of  the  third.  The  plaintiff  filed 
a  reply,  and  the  defendant  filed  a  rejoinder  making  up  the  issues,  and  the 
case  t)eing  submitted  on  the  merits  at  the  November  t**rm,  lft02,  upon  the 
record  In  that  case  and  also  upon  the  record  in  the  two  preceding  cases,. 
the  court  discharged  the  injunction  and  dismissed  the  petition,  and  from 
this  judgment  Campbell  appeals,  and  has  also  sued  out  in  this  court  an 
appeal  from  the  judgment  against  him  in  the  second  action. 

No  appeal  Is  taken  from  the  judgment  in  the  first  case.  While  the  evi- 
dence was  very  conflicting  in  the  second  case,  the  proof  offered  by  the  plain- 
tiff was  sufficient  to  sustain  the  chancellor's  conclusion,  and  we  see  no  reasou 
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for  disturbing  it  on  the  facts.  It  leaves  do  doubt  that  Sherley  in  fact  turoed 
-over  his  two  notes  to  Campbell  for  the  purpose  of  the  suit  being  brought  by 
him,  and  that  Campbell  had  the  suit  brought  and  Sherley  took  no  part  in 
it.  Sherley's  son  Zach  had  married  Campbeirs  daughter,  and  it  seems  to 
have  been  contemplated  by  them  that  Campbell  would  buy  the  land  and 
that  Zach  should  get  it.  Sherley  undoubtedly  had  the  superior  lien,  and  all 
the  circumstances  attending  the  transaction  indicate  that  it  was  an  amicable 
tiuit  as  between  Campbell  and  Robert  Sherley.  There  is  no  charge  that  the 
appraisers  overvalued  the  land,  and  if  they  did  not  it  was  about  worth  both 
the  debts.  Campbell  has  the  land,  and  if  the  positive  testimony  on  behalf  of 
Sherley  is  to  be  believed,  agreed  to  buy  it  in  for  both  the  debts.  If  this  Is 
true,  he  can  not  complain  that  the  court  entered  judgment  in  favor  of  Sher- 
ley against  him  for  the  amount  of  his  sale  boncfs.  The  proceedings  in  the 
first  case  were  not  a  bar  to  the  prosecution  of  the  second  suit,  for  the  reason 
that  it  was  In  effect  a  direct  attack  upon  the  judgment  rendered  in  the  first 
<;ase  for  alleged  fraud  practiced  by  Campbell  in  obtaining  it.  A  jud^nnent 
x)btained  by  fraud  may  be  attacked  by  petition  in  the  court  that  rendered  it 
at  a  subsequent  term,  and  when  the  court  has  the  parties  before  it  he  may 
proceeti  not  only  to  modify  the  former  judgment,  but  to  enter  such  judg- 
ment as  is  proper  Ijetween  them.  There  was,  therefore,  no  substantial  error 
in  the  proceedings  in  the  second  case. 

The  third  suit  was  in  substance  an  effort  to  retry  the  matters  passed  on  in 
the  second  case.  If  Campbell  made  the  agreement,  which  was  adjudged  to 
liave  been  made  in  the  second  case,  he  could  not  assert  his  debt  againRt 
•Sherley ;  for  if  he  had  bought  in  the  land  for  both  the  debts  his  debt  would 
have  been  satisfied,  and  he  would  have  had  no  debt  to  recover  on  against 
Sherley.  But  he  can  not  be  allowed  to  better  himself  by  the  violation  of  his 
agreement,  and  so  he  can  not  keep  the  land  on  more  favorable  terms  than  he 
would  have  had  if  he  had  bept  the  agreement.  He  has  the  land,  and  has 
not  offered  to  give  it  up  or  have  a  resale  of  it.  It  is  doubtful  if  it  would  be 
to  his  interest  to  have  a  resale  now  after  the  lapse  of  so  much  time.  The 
•only  thing  the  chancellor  could  have  done  properly,  other  than  he  did, 
\vould  have  been  to  set  the  sale  aside  and  order  a  resale  of  the  land,  hut 
Campbell  did  not  ask  this,  and  it  would  perhaps  have  been  no  less  onerous 
on  him  to  do  this  than  simply  to  enforce  his  sale  bonds  in  favor  of  Sherley. 
as  the  court  did.  Under  all  the  circumstances,  we  conclude  that  this  long- 
protracted  litigation  should  not  be  i*eopened.  and  that  it  is  the  interest  of 
all  the  parties  that  it  should  end  here. 

The  judgments  appealed  from  are,  therefore,  both  affirmed. 
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SAME  V    SAME. 

(Filed  November  11,  1903-Not  to  be  reported.) 

1.  Statute  of  frauds— While  the  loan  of  a  sum  of  money  under  a  parol  con- 
tract to  repay  it  at  the  expiration  of  two  years  is  within  the  statute  of 
frauds  and  no  action  can  he  maintained  thereon,  the  claim  Is  not  void  and 
it  may  be  as<4erted  against  the  estate  of  the  deceased  borrower. 
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2.  Llmitatioo— The  statute  of  limitation  did  not  begin  to  run  against  the^ 
claim  until  the  expiration  of  the  two  ypars. 

8.  HomeRtead-rExemption  as  to  purobase  money— Where  a  loan  of  money^ 
was  made  for  the  p\irpose  of  purchasing  a  homestead,  no  exemption  existect 
as  against  the  lender. 

Jas.  T.  A.  Baker  and  G.  B.  Seymour  for  appellants. 

W.  G.  Marshall  for  appellees. 

Appe^ils  from  Jefferson  Circuit  Gourt,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

Jacob  Weber  died  intestate  in  Jefferson  county,  Kentucky,  October  IP,. 
1897,  leaving  as  his  only  heirs  at  law  his  three  infant  children,  Lena,  Joseph 
and  Charles  Weber.  He  left  no  personal  property,  except  such  as  was  exempt, 
from  the  payment  of  his  debt.s:  but  he  owned  a  homestead,  consisting  ot 
about  eleven  acres  of  land,  upon  which  he  was  residing  with  his  children  at. 
his  death.  The  appellant,  Frances  Weber,  is  the  mother  of  the  decedent, 
and  after  his  death  was  appoint<ed,  and  qualified,  as  administratrix  of  his. 
estate  and  as  guardian  of  his  three  children. 

On  the  27th  day  of  November,  1M)I,  she  instituted  this  action  for  a  settle- 
ment of  the  estate,  and  for  a  sale  of  the  homestead,  to  pay  the  debts  of  the- 
decedent.  A  guardian  ad  litem  was  appointed  to  represent  the  Infant  de- 
fendants, and  the  case  was  referred  to  the  commissioner,  to  report  upon  the- 
indebtedness  of  the  estate. 

While  the  case  WAS  in  the  hands  of  the  commisioner  the  admin istratrix» 
herself,  proved  up  a  claim  against  the  estate  of  |1,2U0,  for  money  ul Inged  to. 
have  been  loaned  by  her  to  the  decedent,  for  the  purpose  of  purchaKing  the 
homestead  left  by.  him.  This  claim  was  allowed  by  the  commissioner,  but. 
was  excepted  to  by  the  guardian  ad  litem,  and  disaUowed  by  the  court. 

In  addition  to  proving  up  the  claim  before  mentioned,  appellant  filed  & 
formal  pleading,  which  is  called  a  cross  petition,  in  which  she  formally  set. 
out  the  facts  constituting  her  cause  of  action  against  the  estate,  and  prayed 
for  a  judgment  lor  the  11,200  alleged  to  have  been  loaned  by  her  to  the  dece- 
dent. To  this  pleading  the  guardian  ad  litem  filed  an  answer  for  the  in- 
fants, which  was  in  the  usual  form  of  admitting  all  the  allegations  in  favor 
of  the  infants,  and  denying  all  those  which  were  prejudicial  to  their  inter- 
est; and,  in  addition,  setting  up  their  claim  to  homestead  in  the  land  left. 
l>y  their  father. 

There  is  no  opinion  of  the  chancellor  giving  his  reasons  for  the  disallow- 
ance of  appellant's  claim;  but  it  is  stated  in  the  brief  of  counsel  that  the 
reasons  were,  first,  that  the  cause  of  action  set  up  by  appellant  was  barred 
by  the  statute  of  limitation;  and,  second,  that  it  was  within  the  statute  of 
frauds. 

The  contract,  as  alleged  by  appellant,  shows  that  it  was  a  loan  of  money 
by  her  to  the  decedent  under  a  parol  contract  to  repay  it  at  the  expiration 
of  two  years.  This  contract  is  clearly  within  the  statute  of  frauds,  as  it  was 
ziot  to  be  performed  within  a  yeai*,  and  was  not  in  writing;  but  it  does  not 
follow  that  appellant  must,  therefore,  lose  her  money.  The^  language  of  the 
statute,  so  far  as  It  is  applicable  to  the  question  at  bar  (section  470  of  th& 
Kentucky  Statutes)  is  as  follows:  **No^  actioo^shall   ba  brought  to   charge^ 
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Any  person  upon  any  agreement  which  la  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  the  oontraot,  or  some  memorandum, 
or  note  thereof,  be  In  writing,  signed  by  the  party  to  be  charged  therewith, 
or  by  his  authorized  agent. '' 

.  It  will  be  observed  that  the  language  of  the  statute  is  not  that  the  contracK 
shall  be  Told,  but  that  no  action  shall  be  itaaintained  to  enforce  it,  which,  in 
many  instances,  constitutes  a  very  wide  difference.  Smith,  In  his  work  on 
Contracts,  on  this  subject,  says,  star  page  &0:  *'The  consequence  is,  not  that 
the  unwritten  contract  shall  be  void,  but  that  no  action  shall  be  brought  to 
charge  the  contracting  party  by  reason  of  it.  And  cases  may  occur  in  which 
the  contract  may  be  made  available  without  bringing  an  action  on  it:  and 
in  which,  consequently,  it  may,  though  unwritten,  be  of  some  avail.  Thus, 
for  instance,  if  it  has  been  partly  executed,  courts  of  equity  will  enforce  its 
•complete  performance;  and  if  money  have  been  paid  in  pursuance  of  it,  that 
payment  is  a  good  one  for  nil  purposes." 

In  the  case  of  Roberts  v.  Tennell.  3  Mon.,  162,  it  was  held:  '*But  we  can 
not  admit,  as  the  circuit  court  decided  in  its  instructions  to  the  jury,  that 
the  effect  of  the  statute  is  to  make  the  contract  void.  The  statute  does  not 
declare  verbal  promises  and  contrncts  coming  within  its  purview  void.  It 
only  provides  that  no  action  shall  be  brought  upob  such  promises  and  con- 
tracts, and  the  legal  consequences  of  a  statutory  provision  declaring  a  prom- 
ise or  contract  void,  and  one  which  only  declares  that  no  action  shall  be 
brought  upon  such  promise  or  contract,  may  be  essentially  different.  In 
many  cases  coming  within  the  purview  of  the  statute  ag:2iinBt  frauds  and 
perjuries,  the  legal  effect  will  indeed  be  the  same  as  if  it  had  declared  the 
promise  or  contract  void.  This  will  be  the  case  in  all  instances  where  the 
promise  or  contract  remains  executory  on  both  sides  and  an  action  is 
brought  to  enforce  the  contract,  and  in  such  a  case,  although  it  is  not  strictly 
correct,  that  the  contract  is  void,  yet  as  the  same  legal  consequences  would 
result  from  It  as  if  it  were  void,  it  would  not  be  erroneous  for  the  court  to 
decide  it  to  be  so.  But,  on  the  other  hand,  there  are  many  cases  in  which  the 
legal  consequences  of  considering  the  promise  or  contract  void,  and  of  con- 
sidering it  only  such  that  an  action  will  not  lie  on  it,  would  be  widely 
different.  This  would  be  the  case  In  all  instances  where  the  promise  or  con- 
tract is  executed  in  whole  or  in  pnrt,  and  an  action  is  brought  not  upon  the 
express  promise  or  contract,  but  on  such  as  may  be  implied  by  law.  or  where 
the  promise  or  contract  is  used  only  by  wiiy  of  defense.  ♦  *  *  Thus,  foi 
example,  if  money  be  lent  upon  an  agreement  that  the  borrower  shall  repay 
it  at  the  end  of  two  years,  the  case,  if  not  reduced  to  writing,  would  ob- 
viously be  within  the  statute,  because,  by  the  terms  of  the  agreement,  it  is 
not  to  be  performed  within  a  year  from  the  making  thereof,  and  of  ooorse 
no  action  could  be  maintaiued  to  enforce  the  express  contract.  It  would, 
therefore,  have  no  legal  obligation,  as  the  law  affords  no  other  means  of  en- 
forcing its  performance  than  hy  action;  but  there  would  lie  n  legal  obliga- 
tion arising  from  the  loan  of  the  money,  which  Is  not  taken  away,  either 
expressly  or  by  implication.  Nor  is  the  express  contract  in  such  a  case  a 
mere  nullity,  as  it  would  be  if  the  statute  had  declared  the  contract  void; 
for  If  the  lender,  in  the  caee  supposed,  should  I  ring  another  action  to  re. 
cover  the  money  lent  before  the   end  uf  two  years,  when  it  became  doe.  as 


WEBEB,  AG.  V.  WEBEB,  ftO.  911 

he  might  do  were  there  no  express  oontraot,  the  borrower  might  aTAil  him- 
self of  the  express  contract  to  prevent  the  recovery.  *  *  *  In  these  OAses, 
to  give  to  the  statute  the  effect  of  rendering  the  contract  void,  and  thereby 
utterly  preventing  the  lender  from  recovering  the  money  lent,  or  if  he  be 
allowed  to  recover  the  money  upon  the  implied  contract,  reciting  from  the 
loan,  to  give  to  the  statute  the  effect  of  not  permitting  the  borrower  to  pre- 
vent the  recovery  of  the  money  lent,  l)efore  it  is  due,  or  of  a  higher  rate  of 
interest  than  is  due  Ijy  the  terms  of  the  contract,  would  be  extending  the 
operation  of  the  statute  beyond  its  letter,  and  instead  of  making  the  statute 
the  means  of  preventing  frauds,  It  would  be  converting  it  into  an  iustru- 
ment  of  fraud  and  injustice;  it  moat  certainly  could  not  be  said  to  be  de- 
manded by  the  reason  and  spirit  of  the  statute." 

To  the  same  effect  is  the  case  of  Montague  v.  Qarnett,  8  Bush,  397;  Dart 
V.  H(»ad,  90  Ky.,  255,  and  Berry  v.  Graddy,  I  Met.,  558.  It  follows,  there- 
fore, from  the  principle  enunciated  in  these  cases,  that,  although  the  con- 
tract between  appellant  and  her  son  was  within  the  statute  of  frauds,  yet 
her  claim  against  his  estate  is  not  invalid,  and  that  she  can  recover  it,  if 
there  be  no  other  impediments  to  such  recovery. 

These  cases  also  settle  the  question  of  the  statute  of  limitation,  if  there  be 
such  a  question  in  this  case.  The  rule  is  that,  in  order  to  be  available,  the 
statute  of  limitation  must  be  expressly  pleaded:  and  this  plea  was  not  made 
in  this  case.  But  passing  that  question,  inasmuch  as  the  verl>al  contract 
was  not  void,  and  could  have  been  used  as- a  defense  to  the  collection  of  the 
money  by  appellant,  if  she  had  undertaken  to  enforce  Its  payment  prior  to 
the  expiration  of  the  contract  period,  she  had  no  cause  of  action  until  the 
expiration  of  the  two  years,  and,  therefore,  the  statute  did  not  begin  to  run 
until  that  time. 

We  think  the  proof  of  appellant's  claim  was  fully  made  out  according  to 
the  form  required  by  the  statute.  The  evidence  as  to  the  merits  of  the  claim 
seem  conclusive.  Several  witnesses  testified  of  the  declaration  of  the  dece. 
dent  that  he  was  going  to  liorrow  the  money  from  his  mother  with  which 
to  purchase  a  home;  also  of  his  admission  that  he  had  l)orrovved  it;  and 
there  was  in  the  evidence  the  written  assignment  by  appellant  to  the  dece- 
dent of  the  note,  secured  by  mortgage  for  the  sum  of  tl,njU,  and  the  dece- 
dent's written  release  of  the  lien  showing  that  he  collected  it;  also  the 
evidence  of  another  party,  who  owed  appellant  fiOO,  that  he  had  i)aid  this 
money  over  to  the  decedent  for  the  purpose  of  being  paid  on  the  land  pur- 
chased by  ihe  latter.  This,  with  no  uncontradicted  evidence  whatever, 
seems  to  us  conclusive. 

There  is  no  reason  shown  in  this  record  to  suppose  that  the  grandmother 
desires  to  swindle  her  grHudchlUiron  by  the  collection  of  a  false  claim  based 
on  perjured  testimony;  on  the  contrary,  the  evidence  shows  that  the  debt 
sought  to  be  collected  by  appellant  is  genuine,  and  the  surrounding  circum- 
stances show  it  to  be  just  such  a  contract  as  would  naturally  take  place  be- 
tween mother  and  son  where  the  utmost  confidence  prevails.  As  appellant's 
debt  was  created  for  the  purpose  of  purchasing  a  homestead,  there  is  no 
exemption  in  favor  of  appellees  as  against  her  claim.  (Section  1703,  Ken- 
tucky Statutes. ) 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 
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STURGILL,  &o.  T.  CHESAPEAKE  &  OHIO  RY.  CO.,  &o. 

(Filed  Noyember  11,  1008.) 

Married  woman— Repeal— Limitation— Section  212S  of  the  Kentucky  Stat- 
utes, which  is  a  part  of  the  married  woman's  act  of  1804,  and  which  author- 
izes a  married  woman  to  sue  and  be  sued  as  a  single  woman,  with  certain 
exceptions,  does  not  have  the  effect  to  repeal  the  provisions  of  section  8586^ 
which  extends  the  limitation  period  within  which  an  action  may  be  insti- 
tuted for  damages  to  her  real  estate  for  a  lilse  numlser  of  years  after  the  re- 
moval of  her  disability  or  her  deiith  as  is  allowed  to  a  person  having  no 
disability  to  bring  such  an  action  after  the  right  accrues. 

J  as  A.  Scott  for  appellants. 

W.  H.  Wadsworth  and  E.  L.  Worthlngton  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellants,  Melclna  Sturgill  and  her  husband,  J.  J.  Sturgill,  brought 
this  suit  on  the  5th  day  of  April,  1VM)1.  She  alleges  in  her  petition  that  in 
1880  Fhe  was  the  owner  and  in  possession  of  two  houses  and  lots  abutting 
on  a  street  in  Cntlettsburg,  and  that  the  appellee,  the  Elizabethtown,  Lex- 
ington &  Big  Sandy  R  R.  Co.  in  that  year  constructed  a  railroad  in  the 
street  in  front  of  her  property  so  as  to  obstruct  the  access  to  and  egress  there- 
from; and  that  the  running  uf  the^  trains  thereon  caused  her  bouse  to  be 
jarred,  and  smoke,  soot  and  cinders  to  be  thrown  thereon:  that  these  in- 
juries were  permanent  in  their  nature,  and  danuiged  her  property  $2,000; 
that  after  operating  the  railroad  for  a  time,  the  Elizabeth  town.  Lexington 
&  Big  Sandy  leased  it  to  its  co-appellee,  the  Chesiipeake  &  Ohio  Railway 
Co.,  who  had  continued  its  operation,  and  damages  are  sought  to  be  recov- 
ered against  both  companies.  The  appellees,  by  separate  paragraphs  of  their 
answer,  plead  the  five,  ten  and  fifteen  years'  statutes  of  limitation  to  the 
cause  of  action  set  up  in  the  ))etition.  To  these  pleas  the  appellants  de- 
murred. The  court  overruled  the  demurrer.  Thereupon  the  appellants  filed 
a  reply,  in  which  they  plead  in  avoidance  of  tiie  various  pleas  of  limitation 
that  at  the  time  of  the  accrual  of  the  cause  of  action  set  oujt  in  their  peti- 
tion Melcina  Sturgill  was  then,  and  is  now,  and  had  been  ever  since  the 
accrual  of  her  cause  of  action,  continuously  a  married  woman,  and  by  reason 
of  which  the  statute  of  limitation  did  not  run  against  her.  Thereupon  de- 
fendants interposed  a  general  demurrer  to  the  plaintiffs*  reply,  which  was 
sustained,  and  plaintiffs  declining  to  plead  further,  their  petition  was  dis- 
missed and  they  have  appealed. 

As  the  injury  complained  of  was  inflicted  twenty -one  years  before  appel- 
lants instituted  their  suit,  it  is  clear  that  their  right  of  action  is  hanvd. 
unless  the  fact  that  she  was  at  the  time  of  the  injury  and  had  ever  since 
been  a  married  woman  prevents  the  running  of  the  statute.  Section  86ttof 
the  Kentucky  Statutes  provides  that:  **If  a  person  entitled  to  bring  any  of 
the  actions  mentioned  in  the  third  article  of  this  chapter,  except  for  a  pen- 
alty or  forfeiture,- was  at  the  time  the  cause  of  action  accrued  an  Inliuity 
married  woman,  or  of  unsound  mind,  the  action  may  be  brouRbt  within  the 
like  number  of  years  after  the  removal  of  such  disability,  or  death  of  the 
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person,  whicheTer  happened  first,  that  is  allowed  to  a  person  having  no  sucb 
Impediment  to  bring  the  same  after  the  right  accrued." 

Under  this  statute  the  various  pleas  of  limitation  relied  on  bj  the  appel« 
lee  were  ineffectual  to  bar  her  claim  unless  this  statute  has  been  expressly, 
or  by  necessary  implication,  repealed.    Appellee  contends,  and  the  circuit 
court  held,  that  section  2128  of  the  Kentucky  Statutes,  which  is  a  part  of  the 
act  of  March  15,  189-1,  defining  the  property  rights  of  the  husband  and  wiCer^ 
had  this  effect.     The  statute  is  as  follows:  ''A  married  woman  mny  take,  . 
acquire  and  hold  property,  real  and  personal,  by  gift,  devise  or  de^centr  or  • 
by  purchase,  and  she  may,  in  her  own  name,  as  if  she  were  unmarried,  sell  j 
and  dispose  of  her  personal  property.    She  may  make  contracts  and  sue  and  j 
be  sued  as  a  single  woman,  except  that  she  may  not  make  any  executory 
contract  to  sell  or  convey  or  mortgage  her  real  estate  unless  her  husband 
join  in  such  contract,  but  she  shall  have  the  power  and  right  to  rent  out  her 
real  estate,  and   collect,  receive  and  recover  in   her  own   name  the  rents, 
thereof,  and  make  contracts  for  the  improvement  thereof.    A  gift,  transfer- 
or assignment  of  personal  property  between  husband  and  wife  shall  not  be 
YJblid  as  to  third  persons,  unless  the  same  be  in  writing,  and  acknowledged 
and  recorded  as  chattel  mortgages  are  required  by  law  to  be  acknowledged; 
and  recorded;  but  iho  recording  of  any  such  writing  shall  not  make  valid 
any  such  gift,  transfer  or  assignment  which   is  fraudulent  or  voidable  as  to- 
creditors  or  purchasers." 

Whilst  this  statute  is  materially  different  fn)m  all  former  statutes  relating 
to  the  pi-operty  rights  of  husband  and  wife,  it  does  not  ivmove  all  of  the  dis- 
abilities of  coverture.  For  instance,  she  can  not  make  a  contract  for  the 
sale,  conveyance  or  mortgage  of  her  i*eal  estate  unless  her  husband  join  In- 
such  contract.  Xor  can  a  married  woman's  estate  be  subjected  to  any  lia- 
bility upon  a  contract  made  after  marrieige  to  answer  for  the  debt,  default 
or  misdoing  of  another,  including  her  husband  unless  such  estate  shall  have 
been  set  apart  for  that  purpose  by  deed,  conveyance  or  other  conveyance.  In 
Martha  Higgins  v.  Clint  Stokes,  24  Ky.  Law  Rep.,  2427,  Mrs.  Higgins  sued 
on  the  4th  ot  January,  1902,  to  recover  possession  of  a  lot  of  ground,  which- 
she  alleged  belonged  to  her,  but  which  her  husband  had  sold  and  conveyed 
without  her  consent  by  genenil  warranty  deed,  in  which  she  did  not  unite; 
that  she  continued  to  live  with  her  husband  as  his  wife  until  his  death  in 
January,  19i)«K  In  that  case  the  defendant,  as  in  this,  plead  that  the  plain- 
tiff's cause  of  action  accrued  more  than  fifteen  years  prior  to  the  15th  0£ 
March.  18:4;  and  that  her  distibility  as  a  married  woman  was  removed  by 
that  act,  and  that  her  right  to  recover  the  land  was  barred.  The  trial  court 
sustaineil  this  contention,  but  it  was  held  upon  appeal  that  section  2128  did 
not,  by  necessary  implication,  repeal  so  much  of  section  260B  as  applied  to. 
married  women.  In  Onions  v.  C.  &  C.  Elevated  R.  li.  Transfer  Bridge 
Co.,  21  Ky.  l^iw  Rep.,  h20,  it  was  contended  by  the  defendant  that  section 
34  of  the  Civil  Code,  which  provides  "that  in  an  action  between  the  husband 
and  wife,  and  in  an  action  concerning  her  separate  property,  and  in  actions- 
oonceming  her  general  property,  and  in  actions  for  personal  suffering  or  in- 
jury to  her  personal  character,  in  which  he  refused  to  unite,  she  might  sue- 
alone,"  authorized  women  to  sue  for  damages  to  her  real  estate,  and  by 
necessary  Implication  repealed  section  9626  of  the  Kentucky   Statutes.    Itb 

vol.  25—58 
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T7AS  held  not  to  hnve  this  effect.  Indeed  before  the  enactment  of  section  84 
of  the  Civil  Code  married  women  had  all  the  power  conferred  by  that  sec- 
tion. If  the  husband  refused  to  unite,  such  suit  could  have  been  instituted 
through  a  next  friend.  It  can  not  be  presumed  that  the  general  assembly 
intended  by  implication  to  repeal  a  provision  of  the  statute  relating  to  lim- 
itation by  an  act  amending  and  changing  the  statute  which  regulated  the 
property  rights  of  the  husband  and  wife. 

We,  therefore,  conclude  in  this  case  that  section  2525  of  the  Kentucky 
Statutes  is  unaffected  by  the  act  of  March  16,  1804,  and  that  the  trial  court 
erl^  in  sustaining  a  demurrer  to  appellants'  reply,  and  the  c<uise  is,  there- 
fore, reversed  and  remanded  for  proceedings  consistent  with  this  opinion. 


Mccormick  v.  applegate. 

(Filed  November  11,  j9(i3— Not  to  be  reported.) 

'1.  Location  of  land  boundnry— Although  corner  trees  called  for  In  a  deed 
have  bi-en  cut  down,  upon  proof  of  their  existence  and  exact  location,  the 
rule  that  courses  and  distances  must  give  way  to  known  objects  will  control 
in  locating  the  boundary  as  if  the  corner  trees  were  still  standing. 

2.  Agreement  in  Imr— A  written  agreement  between  adjoining  land  owners 
that  the  coimty  surveyor  should  establish  the  dividing  line  between  them  by 
survey,  and  tlrnt  each  would  abide  by  the  location  thus  made  is  not  a  bar  to 
-an  action  instituted  by  one  of  them  to  settle  the  controversy  where  there  is 
not  satisfactory  proof  to  show  that  the  surveyor  established  the  line  called 
for. 

\V.  C.  Halbert  for  appellant. 

R.  D.  Wilson  and  U.  C.  Thoroughman  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  and  appellee  owned  adjoining  tracts  of  land  in  Lewis  county. 
'This  controversy  has  arisen  between  them  as  to  the  dividing  line  between 
their  tracts,  and  involves  about  one- fourth  of  an  acre  of  ground,  consisting 
of  a  triangular  strip  fifty  nine  feet  wide  at  the  base  and  running  out  to 
nothing  at  the  other  end  The  land  in  controversy  is  of  small  value,  except 
that  appellant's  road  runs  over  it.  and  from  the  conformation  of  the  ground 
it  would  be  difficult  for  her  c.)  get  a  road  elsewhere.  Appellee's  deed  calls 
for  appellant's  line,  and  .<«o  the  only  question  in  the  case  is  the  proper  loca' 
tion  of  her  line  under  her  det-d.  8fae  got  the  land  from  her  father.  David 
Toncry,  who  lived  on  It  and  held  it  for  a  great  many  years.  The  difficulty 
In  determining  where  her  line  runs  arises  from  the  fact  that  if  it  is  run  upon 
the  courses  of  the  deed  it  does  not  strike  the  point  at  which  she  claims  the 
corners  stood,  and  the  trees  called  for  in  the  deed  as  the  comers  are  no  longer 
in  existence.  In  the  absence  of  evidence  estabUshing  the  actual  location  of 
the  comers  the  courses  and  distances  of  the  deed  must  control  in  the  loca- 
tion of  the  survey.  But  when  the  corners,  as  actually  located,  are  estab- 
lished, the  calls  of  the  deed  must  give  way  to  the  marked  objects  found  on 
the  firound,  and  thi  lines  must  te  run  to  the  established  oomera.  Although 
the  corner  trees   have  been  cut  down,  still  If  their  eztstenoe  is  proTen,  and 
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the  spot  where  they  stood  is  clearly  identified,  the  rule  Is  the  same  as  when 
the  corner  trees  are  still  standing.  These  principles  have  been  long  settled 
by  this  court. 

The  evidence  in  the  case  leaves  no  doubt  that  the  corner  claimed  by  appel. 
laDt  at  B  on  the  surveyor's  plot  Is  the  original  corner  claimed  by  her  father 
•and  reoognized  by  the  persons  under  whom  appellee  claims  while  the  trees 
-were  still  standing.    The  evidence  shows  when  and  by  whom  the  comer  tree 
was  cut  down,  and  that  after  this  a  large  rock  was  planted  in  its  roots  to 
mark  the  corner.     There  is  practically  little  controversy  in  the  testimony  on 
this  subject,  and  the  testimony  for  appellant  is  confirmed  by  the  use  of  the 
laud  with  the  road  on  it  by  her  father  and  those  claiming  under  him  as  far 
hack  as  the  memory  of  any  of  the  witnesses  run,  although  some  of  them  are 
old  men.    It  is  also  confirmed  by  the  fact  that  to  locate  the  line  as  claimed 
by  appellee  would  be  to  place  it  where  there  is  no  testimony  that  the  comer 
t>ver  stood,  and  where,  from  the  nature  of  the  ground,  it  would  seem  that  this 
-could  not  have  been  the  corner.     We,  therefore,  locate  the  corner  in  contro- 
versy at  the  stone  claimed  by  appellant  at  the  point  B  on  the  plot,  and  locate 
the  dividing  line  betwean  the  parties  as  located  by  the  lines  on  the  plot  in- 
-dicated  by  the  letters  9-C  6-12.     In  other  words,  the  dividing  line  is  to  be 
run  with  the  red  lines  on  the  plot  from  9  to  B,  and  from  B  a  straight  line 
will  be  run  to  the  corner  at  12.     The  confusion  in  the  case  has  arisen  from 
the  evident  mistake  in  the  courses  of  the  deed  as  to  two  of  the  lines,  but  the 
Tnistake  in  the  course  is  not  material  when  the  corner  is  actually  located. 
In  January,  18%,  the  parties  entered  into  the  following  written  contract: 
*'This  agreement,  made  and  entered  into  by  Maggie  P.  McCormick  of  the 
flrnt  part,  and  Alvin  Applegate  of  the  second  part  : 

**  Party  of  the  first  and  second  part  agrees  to  have  it  surveyed  by  the  Ton- 
-cray  deed  of  the  Cordingly  farm,  by  the  county  surveyor,  and  each  party  to 
pay  one-half  of  the  expenses  of  surveying,  and  both  parties  agree  to  let  the 
county  surveyor  establish  the  line,  and  each  imrty  agrees  to  stand  to  the 
linens,  and  party  of  the  first  agrees  to  pay  the  {larty  of  the  second  part  160  if 
she  fails  to  stand  to  this  article  of  agreement  and  the  party  of  the  second 
3Hru  af^rees  to  pay  the  party  of  the  first  $50  if  he  fails  to  stand  this  article  of 
i£:re(;nieDt 

"MAGGIE  P.  Mccormick, 

*•  ALVIN  APPLEGATE." 

Thf?  county  .surveyor  testifies  that  he  made  a  survey  of  the  land,  and  was 
y]«l  that  there  was  an  agreement  that  he  should  run  the  line  from  Mrs.  Mc- 
■  >riiiiok's  deed  and  locate  the  line  between  the  two  parties  by  it;  and  that 
f  line  located  by  him  should  settle  the  dispute  between  the  parties.  He 
^r»  states  that  he,  ran  the  lines  by  her  deed,  and  found  that  the  course  and 
Htanoe  given  in  her  deed  did  not  include  the  land  In  dispute.  The  written 
ri  tract  and  the  survey  made  pursuant  to  it  are  relied  on  in  bar  of  the  pres- 
t  action  subsequently  instituted  by  appellant. 

Chie  Bubmission  was  in  writing.     It  was  a  controversy  in  regard  to  land 
J    it  \vould  seem  reasonable  that  the  parties  contemplated  a  written  award. 
Jo    written  award  was  made.    There  is  nothing  to  show  what  line  the  sur. 
ox-  ran,  except  the  verbal  testimony  of  witnesses  as  to  where  he  ran.    He 
za  o  stone  for  any  of  the  comers,  and  made  no  marks  on  the  ground  to 
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show  the  lines.  His  testimony  as  to  what  he  did  is  as  follows:  *'In  snrrer. 
ing  Mrs.  McGomiick^s  land  I  did  not  establish  any  oorners.  I  may  have 
blazed  some  of  the  lines.  Where  the  disputed  land  Is  there  li  no  timber 
standing,  and  both  corners  called  for  below  the  gum  and  siigar-tree  comer 
are  gone;  this  Is  my  recollection.  ♦  *  *  After  I  made  my  survey  and  re- 
ported to  the  plrtlytlff,  and  before  I  finished  It,  she  was  very  much  dissatis- 
fied, and  let  me  know  it  in  a  very  emphatic  way." 

This  testimony  is  insufficient  to  show  that  the  witness  established  any 
lines.  On  the  contrary,  it  would  rather  seem  to  show  that  he  simply  ran  br 
the  courses  and  distances  of  the  deed,  and  when  the  plaintiff  was  dissatisfi^ 
with  the  survey  did  not  establish  the  corners,  but  quit.  The  plaintiff  con- 
tinued to  huld  and  claim  to  her  original  lines.  There  is  authority  that  a 
parol  agreement  fixing  a  dividing  line  which  has  been  carried  into  efft«t. 
and  has  been  acted  upon  by  the  parties  holding  up  to  the  agreed  line,  m\\ 
be  enforced  especially  after  the  lapse  of  many  years ;  but  there  was  no  agree- 
ment on  any  line  here,  and  the  surveyor  did  not  establish  any  line  or  corner 
within  the  meaning  of  the  contract. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


TANSEY  V.  STRINGER. 

(Filed  November  11,  U)  3— Not  to  be  reported.) 

Oil  inspector— T**rm  of  office— The  date  of  the  appointment  of  the  first  in- 
spector of  oils  under  a  legislative  act  making  the  term  of  office  f on r  year> 
fixes  the  date  from  which  each  successive  term  begins  to  run,  and  the  failurr* 
of  the  court  to  appoint  until  a  later  dat/C  than  that  so  fixed  d(x»s  not  ©perate 
to  change  the  term   so  as  to  permit  an  appointee  to  hold  over  to  a  later  date. 

Byrne  &  Read  for  appellant. 

D.  A.  Glenn  and  C.  M.  F.  Striger  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  involves  the  right  to  the  office  of  oil  inspector  for  Kenton  county, 
from  July  24,  1002.  to  SeptemL)er  12,  1£02.  Appellant,  who  had  lield  the 
office  prior  to  July  24,  claims  that  his  term  did  not  expire  until  Septenilvr 
12;  appellee,  who  was  appointed  July  24,  contends  that  appellant's  term  ex- 
pired on  the  day  before  he  (appellee)  was  appointed.  The  undisputed  fact* 
are  as  follows:  Appellant  was  appointed  oil  inspector  for  a  term  of  four 
years,  on  the  24th  day  of  July,  1886 ;  on  the  22d  day  of  August,  18S0,  be  wai^ 
again  appointed;  on  the  7th  day  of  September,  1894,  he  was  appointed  U^ 
the  third  time;  on  the  16th  day  of  August,  1895,  he  was  removed  from  office 
for  cause,  and  appellee  was  appointed.  On  the  16th  day  of  September,  Ift*'. 
appellee  was  removed  from  ofiSce,  and  appellant  was  re-appointed  theivto: 
this  last  order  was  to  take  effect  a«  of  September  7,  18('8.  On  the  Mth  day  of 
July,  1002.  appellee  was  appointed  to  the  office;  whereupou  appellant  claim* 
ing,  as  before  9»id,  that  bis  term  did  not  expire  until  the  12th  day  of  Sep 
ember,    1902,   Instituted  this  action   to  recover    the  office  from  appellee- 
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'Upon  trial  of  the  CMe  the  petition  was  dismigsed;   from  which  judgment 
i<;his  appeal  has  been  prosecuted. 

The  facts,  as  said  before,  are  undisputed,  and  the  sole  question  presented 
on  the  merits  of  the  controversy  is  as  to  the  time  the  four-year  term  of  office 
commenced  and  ended.  The  precise  question  involved  in  this  action  arose 
in  the  case  of  Hoke  v.  Richie,  18  Ky.  Law  Rep.,  546.  In  the  opinion  the 
-court  said:  "Prior  to  lh8«  the  statute  which  fixed  the  duties  and  emolu- 
ments of  the  office  provided  for  no  term  of  office.  The  inspector  appointed 
by  the  county  judge  was  authorized  *to  remain  in  office  until  removed  by 
the  court  for  misconduct,  negligence  or  incompetency. '  ♦  *  •  The  act  of 
May  16,  1886  (section  8204,  Kentucky  Statutes,)  provides  that  'the  inspector 
shall  remain  in  office  four  years,  unless  removed  by  the  court  for  miscon- 
duct. '  In  July,  1884,  J.  Fry  Lawrence  was  appointed.  In  July,  1888,  after 
the  passage  of  the  amendatory  act,  he  was  re-appointed.  In  July,  lb99,  he 
was  again  api)ointed.  In  none  of  the  orders  of  appointment  was  any  men- 
tion made  of  any  term  for  which  he  was  to  hold  the  office.  In  November, 
1893,  he  died,  and  the  county  judge  of  Jefferson  county  thereupon  appointed 
the  appellant  for  four  years,  and  the  question  for  decision  is  whether  this 
•4ippointment  was  to  fill  the  unexpired  term  of  J.  Fry  Lawrence,  or  whether 
it  was  a  new  term  of  four  years. " 

After  discussing  the  statute,  the  court  said:  **We  have  concluded,  though 
with  some  hesitation,  that  the  apparent  purport  of  the  peculiar  language  of 
the  statute  must  yield  to  the  general  legislative  purpose  prevalent  in  this 
State.  We  are  of  opinion,  therefore,  that  In  July,  1892,  J.  Fry  Lawrence  was 
•appointed  for  a  term  of  four  years,  and  that  the  appointment  of  appellant 
was  for  the  unexpired  part  of  that  term." 

In  response  to  a  petition  for  a  rehearing  the  court  said:  "After  carefully 
reconsidering  the  argument  of  counsel  and  the  authorities  cited,  we  have 
-concludeil  that  the  Intent  of  the  statute  was  to  designate  consecutive  periods 
of  four  years,  following  each  other  in  regular  order,  the  one  beginning 
where  the  other  ends.  *  *  *  By  section  161  of  our  Constitution  it  is  pro- 
vided: 'The  compensation  of  any  city,  county,  town  or  municipal  officer 
shall  not  be  changed  after  his  election  or  appointment  or  during  his  term  of 
■office;  nor  shall  the  term  of  any  such  officer  be  extended  beyond  the  i)erlod 
for  which  he  may  have  been  elected  or  appointed.*  If  the  contention  of  ap- 
pellant were  to  prevail,  it  would  permit  the  appointing  power  to  extend  the 
terms  of  his  appointees  by  causing  them  to  resign  on  the  last  day  of  his  own 
term  of  office  and  thereupon  reappointing  them  for  new  terms  of  four  years. 
We  can  not  believe  that  the  legislature  so  Intended. " 

It,  therefore,  follows,  from  the  principle  settled  in  the  case  above  citedi 
that  the  first  term  of  office  of  appellant,  who  was  the  first  appointee  under 
the  amendment  fixing  the  term  at  four  years,  commenced  on  the  24th  day  of 
July,  1886,  and  ended  on  the  23d  day  of  July,  1890,  four  years  thereafter; 
that,  although  the  court.  In  re-appolntlng  hlrn  from  term  to  term,  allowed 
the  time  to  lap  over  by  failing  to  make  the  appointment  on  the  day  the  term 
^expired,  his  holding  over  did  not  have  the  effect  of  creating  a  new  beginning 
for  the  terra  of  office,  but  had  the  effect  of  making  the  appointment  one  for 
the  unexpired  term.  The  time  during  which  appellant  was  allowed  to  hold 
over,  by  the  failure  to  re-appoint  him  on  the  day  his  term  expired,  was  not 
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an  eztensioD  of  the  old  terui,  but  a  diiniDution  of  the  Dew.    His  term,  wblcb 
is  iDYolyed  in{thisJitigation,rexpired  od  thu  dSd  day  of  July,  19(j9,  and,  ood- 
■equently,  the^appolntment  of  the  appellee  was  proper. 
Wherefore,  the.'judgnientldisiuissing  the  petitioD  is  affinued. 


STITES  V.  SHORT,  SHERIFF. 
(Filed  November  11,  1906— Not  to  be  reported.) 

1.  Tax  Fale— Pleading— The  purchaser  of  real  estate  is  not  entitled  to  any 
relief  against  the  sheriff  on  account  of  the  sale  of  the  property  for  laie* 
assessed  against  the  vendor  in  the  absence  of  an  allegation  in  the  petitioD 
that  he  had  had  his  deed  recorded,  as  it  is  to  be  presumed  otherwise  that  the 
reconl  showed  that  it  was  still  the  property  of  his  vendor. 

8.  Taxes— Application  of  personalty— While  the  failure  of  the  sheriff  to 
subject  the  taxpayer's  personalty  to  the  payment  of  the  taxes  assessed  against 
him  before  selling  the  real  estate  might  afford  a  cause  of  action  against  him 
In  favor  of  the  taxpayer.^one  to  whom[he  sold  the  real  estate  which  the  sheriflT 
afterwards  sold  for  taxes  has  not  that  right. 

R.  C.  Hill  for  appellant. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant  instituted  this  action  in  the  Daviess  Circuit  Court  against  ap- 
pellee, W.  T.  Short,  sheriff,  and  W.  A.  Bartlett.  alleging  in  his  petition  sub- 
stantially that  on  the  5th  day  of  February,  190?,  he  purchased  a  certain  tract 
of  land  in  Daviess  county,  which  is  described  by  metes  and  Ixmnds,  and 
that  thereafter  he  owned  andjposRossfd  it;  that  on  the  17th  day  of  November. 
1902,  W.  I.  Short,  as  sheriff  of  Daviess  county,  sold  the  land  as  the  pn)pertv 
of  Thomas  S.  Pettit,'for  a  U\x  bill  amounting  to  199.95,  and  that  it  was  pur- 
chased by  W.  A.  Bartlett  for  the  amount  of  the  tax  claimed  to  be  due:  that 
afterwards  appellee,  as  sheriff,  conveyed  the  land  to  the  purchaser  bj  a 
deed,  under  which  he  is  claiming  to  own  it,  and  to  he  entitled  to  its  pt^sses- 
Bion;  that  at  the  time  of  the  levy  and  sale  in  question  Thomas  S.  Pettit 
had  a  sufficiency  of  personal  property  situated  In  Daviess  county  out  ot 
which  the  tax.  for  which  the  land  was  sold,  could  have  t>een  made:  that  br 
reason  of  the  levy  and  sale  appellant  had  been  damaged  in  the  sum  of  IIO(\ 
wherefore  he  prayed  that  the  levy  and  sale  }ye  set  aside  and  held  for  naughty 
and  for  a  judgment  for  the  sum  of  tlOO.  To  this  petition  both  of  the  de- 
fendants filed  general  demurrers;  that  of  W.  A  Bartlett  was  overruled  bj* 
the  court;  that  of  appellee  Short  was  sustained;  whereupon  appellant  de- 
clining to  plead  further  as  to  Short,  his  petition  was  dismissed,  of  which  be^ 
now  complains.  There  is  no  allegation  in  the  petition  that  appellant  ever 
had  the  deed,  which  he  alleges  was  delivered  to  him  on  the  16th  of  Februai?- 
1902,  for  the  land  in  question  recorded;  nor  does  his  petition  state  from 
whom  it  was  purchased ;  presumably,  then,  the  record  showed  that  it  wa* 
owned  by  Thomas  S.  Pettit,  and  that  it  was  properly  assessed  for  the  jear 
1902  in  the  name  of  Pettit,  and  the  tax  remaining  unpaid,  it  was  the  dut?* 
of  the  sheriff  to  collect  it.  We  are  unable  to  see  how  appellant  was  damaged 
by  the  sheriff's  selling  the  land  as  Thomas  S.  Pettit's,  although  the  laUer 
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might  have  owned  personalty  at  the  time  which  could  have  been  distrained. 
This  transaction  might  have  afforded  Pettit  a  cause  of  action  against  the 
sheriff,  but  not  appellant. 
The  judgment  is  affirmed. 


HIGGINS  v.  STOKES,  &c. 

(Filed  November  11,  1903.) 

Married  woman—Limit-ation— Repeal— Section  2606  of  the  Kentucky  Stat- 
utes, which  gives  to  a  married  woman  the  right  to  bring  an  action  for  the 
recovery  of  her  real  property  within  three  years  after  the  removal  of  her  dis- 
ability, although  the  fifteen  years  period  of  limitation  has  expired,  is  not- 
repealeil  by  section  2138,  which  is  a  pnrt  of  the  married  woman's  act  of  1804, 
and  which  authorizes  a  married  woman  to  sue  and  be  sued  us  a  single 
woman. 

Robertson  &  Thomas  for  appellant. 

D.  G.  Park  and  W.  W.  Hester  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

This  action  at  law  was  instituted  on  the  4th  day  of  January,  1P03,  by  the 
appellant.  Martha  Higgins,  against  the  appellees,  S.  J.  Matthews  and  Clint 
Stokes,  to  recover  possession  of  the  north  half  of  lot  No.  18,  in  the  city  of 
Mayfleld,  which  she  alleges  was  conveyed  to  her  by  the  executors  of  her  de- 
ceased father,  John  M  Gardner,  in  the  division  of  his  re:»l  estate  among  hi» 
heirs  at  law  on  the  14th  day  of  April,  18«3.  She  further  alleges  that  at  the- 
date  of  this  conveyance  she  was  a  married  woman  with  sevei*al  children;  and 
that  she  and  her  husband  immediately  took  possession  of  the  pro|)erty  and 
lived  upon  it  until  December,  1H7B,  when  he,  without  her  consent  and 
against  her  will,  conveyed  the  lot  to  T.  J.  Reynolds  by  a  general  warranty 
deed,  in  which  she  did  not  unite;  and  that  .*;hortIy  after  the  conveyance  to 
Reynolds  her  husband  moved  her  and  her  children  from  the  property  and 
surrendered  the  possession  thereof  to  Reynolds;  and  that  she  continued  to- 
live  with  her  husband  as  his  wife  until  his  death  on  the  16th  of  January. 
1900;  that  the  title  to  tiie  property  is  still  in  her,  and  asked  that  she  be  ad- 
judged the  possession  thereof.  The  defendants  in  the  first  paragraph  of  their 
answer  deny  that  plain MfT  is  the  owner  of  the  lot  sued  for.  In  the  second 
paragraph  they  plead  and  rely  upon  the  thirty  years'  statute  of  limitation. 
In  the  third  paragraph  they  allege  that  they,  and  those  under  whom  they 
claim,  have  had  and  held  the  actual,  adverse  possession  of  the  property  de- 
scribed in  the  petition  continually  for  more  than  fifteen  years  prior  to  the- 
15th  day  of  March,  1894,  and  for  more  than  three  years  thereafter;  that 
plaintiff's  cau.se  of  action  accrued  more  than  fifteen  years  prior  to  the  15th 
of  March,  18i»4;  and  that  her  disability  as  a  married  woman  was  removed  by^ 
the  act  of  the  Inth  of  March.  1894;  and  that,  under  section  250<i  of  the  Ken- 
tucky Statutes,  her  right  to  recover  the  land  in  controversy  has  been  lost. 
The  plaintiff  filed  a  general  demurrer  to  the  third  paragraph  of  the  defend- 
ants' answer,  which  was  overruled.  Thereupon  she  filed  a  reply,  in  which 
she  denied  that  her  cause  of  action  accrued  more  than  thirty  years  before 
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the  filing  of  her  suifc.  The  defendants  thereupon  filed  a  general  demurrer  to 
the  reply,  which  was  sustained,  and  the  plaintiff  declining  to  amend,  it  was 
ordered  that  her  petition  be  dismissed,  and  plaintiff  has  appealed.  Section 
2128,  relied  on  to  defeat  recovery  in  this  action,  is  as  follows:  **A  married 
woman  may  take,  acquire  and  hold  property,  real  and  personal,  by  gift,  de- 
vise, or  descent  or  by  purchase;  and  she  may  in  her  own  name,  as  if  she  were 
unmarried,  sell  and  disposed  of  her  personal  property.  She  may  make  con- 
tracts, sue  and  be  sued  as  a  single  woman,  except  that  she  may  not  make 
«ny  executory  contract  to  sell  or  convey  or  n^ortgage  her  real  estate  unless 
her  husband  join  in  such  contract;  but  she  shall  have  the  power  and  right 
to  rent  out  her  real  estate,  and  collect,  receive  and  recover  in  her  own  name 
the  rents  thereof,  and  make  contracts  for  the  improvement  thereof." 

It  is  very  earnestly  insisted  for  appellees  that  as  this  statute  clothes  mar- 
ried women  with  the  right  to  make  contracts,  sue  and  be  sued  as  a  single 
woman,  that  by  necesary  implication  it  repealed  the  statute  of  limitation 
exempting  women  from  its  operation  in  three  years  after  the  removal  of 
such  disability.  To  support  this  contention  we  are  referred  to  pages  2S)9  and 
taiO  of  19  A.  &  E.  Ency.  of  Law,  2d  edition.  The  text  referred  to  is  as  fol- 
lows: "While  there  seems  to  be  some  conflict  of  opinion  on  the  subject,  the 
decided  weight  of  authority  is  in  favor  of  the  view  that  the  married  woman's 
acts  removing  all  the  disabilities  of  married  women  and  enabling  them  to 
eue  and  be  sued,  and  to  contract  as  if  they  were  not  repealed,  by  implication 
the  clauses  in  the  statutes  of  limitation  exempting  such  women  from  its 
operation,  and  causes  the  statutes  to  run  agaiut  them  as  if  they  were  single." 

Numerous  decisions  from  various  courts  are  cited  to  support  the  text,  but 
the  following  significant  note  by  the  annotater  follows  the  citation  of  then) 
canes:  "The  foregoing  cases  all  deal  with  the  proposition  that  the  mere  fact 
that  a  married  woman  could  have  brought  her  suit  during  coverture  does 
not  deprive  her  of  the  l^eneflt  of  the  exception  in  her  favor  in  the  statute  of 
limitation.  And  this  is  the  correct  rule.  There  are  few,  if  any.  jurisdic- 
tions in  which  a  married  woman  \n  not  able  to  sue  during  coverture  by  her 
next  friend,  yet  this  power  has  never  been  held  to  affect  the  general  excep- 
tion. If  the  text,  however,  relates  to  a  general  and  complete  removal  of  disa- 
bilities, not  only  as  to  suit  by  her  in  other  respects,  in  such  a  case  there  is 
room  for  the  application  of  the  maxim  cessanteratione  lege,  cessat  ipsa  lex." 

The  statute  relied  on  in  this  case  does  not  remove  all  the  disabilities  of 
married  women  in  the  disposal  of  their  real  property.  On  the  contrary,  it 
expressly  provides  that  "she  may  not  make  an  executory  contract  to  sell, 
oonvey,  or  mortgage  her  real  estate  unless  her  husband  join  in  such  con- 
tract. " 

Section  '25  ttof  the  Kentucky  Statutes  provides:  "If  at  the  time  the  right  of 
Any  per.son  to  bring  an  action  for  the  recovery  of  real  property  accrued  such 
person  was  an  infant,  married  woman  or  of  unsound  mind,  then  such  per- 
son or  T>ersons  claiming  through  them  may,  though  the  period  of  fifteen 
years  has  expired,  bring  an  action  within  three  years  after  such  disability  is 
removed." 

As  this  suit  was  instituted  by  the  appellee  within  three  years  after  the 
time  of  the  removal  of  the  disability  of  coverture,  it  is  apparent  that  the 
plea  of  limittition  is  nut  available  to  defeat  recovery  unless  section  2128. 
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quoted  supra,  repeals,  by  implication,  so  much  of  section  9506  as  applies  to 
married  women.  In  Onions  v.  Covington  and  Cincinnati  Elevated  Rail- 
road Transfer  Bridge  Co.,  21  Ky.  Law  Rep.,  820,  it  was  contended  for  appellee 
that  section  84  of  the  Civil  Code,  which  provides' ''that  in  actions  between 
the  husband  and  wife,  and  in  actions  concerning  her  separat^^  property,  and 
in  actions  concerning  her  general  property,  and  in  actions  for  personal  suffer- 
ing or  of  injury  to  her  personal  character,  in  which  he  refused  to  unite,  she 
may* sue  alone,"  authorized  women  to  sue  for  damages  to  her  real  estate, 
«ncl  by  necessary  implication  repealed  section  2626  of  the  Kentucky  St-atutfs. 

In  response  to  this  contention  this  court  said:  '* Although  married  women 
•after  1876  might  sue  alone  ns  to  her  general  estate,  she  was  by  no  means  re- 
lieved of  the  disability  of  coverture;  she  was  not  only  under  the  domination 
■of  her  husband,  but  he  owned  absolutely  her  personal  property;  he  might  re- 
duce to  possesfiion  her  choses  in  action,  and  had  the  right  to  use  all  of  her 
real  estate,  with  power  to  rent  it  out  for  not  more  than  three  years  at  a  time 
and  receive  the  rent.  *  ♦  *  It  would  be  contrary  to  the  entire  spirit  of 
our  laws  to  allow  limitation  to  run  against  her  during  her  huslsand's  life- 
time; that  the  legislature  did  not  intend  to  do  so  is  apparent  from  the  par- 
ticular language  of  the  exception,  and  the  fact  that  it  was  brought  over  into 
both  the  Revised  and  General  Statutes  after  the  adoption  of  the  Code,  which 
■empowered  the  wife  to  sue  in  her  own  name  in  certain  actions." 

It  was  held  that  the  legislature  did  not  have  in  mind  the  statute  of  limita- 
tion in  the  adoption  of  section  34  of  the  Civil  Code;  and  that  the  statute 
did  not  run  against  the  married  woman  until  the  death  of  her  husband. 
The  act  of  March  l.*>,  1804,  regulating  the  property  rights  of  husband  and 
wife,  does  not  refer  to  th^  statute  of  limitation,  and  we  can  not  presume  an 
intention  on  their  part  to  change  the  statutes  of  limitation  in  so  far  as  mar- 
ried women  are  concerned,  which  had  been  a  part  of  this  State  since  IF 46. 
"We,  therefore,  conclude  that  Sf'ction  2">0«  of  the  Kentucky  Statutes  is  stili  in 
full  force  and  effect  in  so  far  ns  niarripd  women  are  concerned,  unaffected  by 
the  enactment  of  the  act  of  March  15,  1S94,  regulating  the  property  rights  of 
the  husband  and  wife. 

For  reasons  indicated  the  judgment  is  reversed,  with  directions  to  sustain 
the  demurrer  to  the  third  paragraph  of  defendant's  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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STONE  V.  COLUMBIA  FINANCE  AND  TRUST  CO.,  &c. 
(Filed  November  11,  190JJ— Not  to  l)e  reported. ) 
Hescission  of  contract— A.,  being  the  owner  of  two  houses  and  lots,  mort- 
gaged them  to  a  building  and  loan  association,  and  afterwards  purchased  a 
third   lot,  which  was  between   and  adjoined   the  other   two,  and   erected   a 
house  partly  on   lot  No.  3  and  partly  on  one  of  the  other  lots,  all   three  of 
the   houses  being  thereafter   insured  for  the  benefit  of   the  loan  association; 
tsubsequently  the  assignee  of   the  association  foreclosed    its   mortgages   and 
purchase;^!   at   judicial  «ile  all  three  of  the  houses  and   lots,  and  later  sold 
them  to  B.  for  a  valuable  consideration;  A.,  having   instituted  proceedings 
to  reoover  lot  No.  8,  which  was  not  included  in  the  mortgage,  the  assignee 
of  the  asociation  plead  an  estoppel  by  reason  of  the  fact  that  all  of  the  houses 
were  insured  for  the  benefit  of  the  association,  and  that  the  assignee  was 
allowed  to  take  possession  under  its  purchase  without  being  notified  of  A. 's 
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wife,  the  appellant,  Rusilie 
to  the  United  States  Building 
lots  on  Alvasia  street  in  Hen- 


claim.  Held— That  the  proof  does  not  warrant  the  application  of  an  estuppeU 
and  in  view  of  the  fact  that  each  party  labored  under  a  mistake  as  to  the 
actual  facts  of  the  case,  there  should  be  a  rescission  of  the  sale  to  B.,  and  an 
accounting  by  him  nf  the  rents  received,  subject  to  credit  for  repairs,  taxes, 
etc.,  and  a  return  of  his  purchase  money,  with  interest;  as  between  A.  and 
the  assignee,  the  house  in  question  being  partly  on  the  lot  of  each,  th«»pe 
should  be  a  sale  and  a  division  of  the  proceeds,  w  ith  a  due  acoounting  of 
rents  and  disbursements  for  repairs,  taxes,  etc.,  l)etween  them. 

Thos.  E.  Ward  for  appellant  Rhodes. 

John  F.  Lockett  for  appellant  Stone. 

R.  H.  Cunningham  for  appellee  Trust  Co. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  January,  1895,  Moses  Rhodes  and  his 
Rhodes,  to  secure  a  debt  of  $l,bO(),  executed 
and  Loan  Association  a  mortgage  upon  two 
derson,  Ky.,  the  property  of  the  husband,  and  indicated  on  the  plot  by  the 
letters  S  and  T.  In  Jyne,  1896,  Rhodes  bought  the  lot  R  on  the  plot,  and 
after  thi*3  built  a  house,  two-sevenths  of  which  Is  on  lot  S  and  the  remainder 
on  lot  R  He  conveyed  all  his  property  to  his  wife.  There  was  a  house  on 
lot  T  and  also  ou  lot  S  before  the  erection  of  the  one  referred  to  on  lot.<  R 
and  S.  All  three  of  these  houses  were  insured  in  the  name  of  Mrs.  Rhodes 
for  the  benefit  of  the  mortgagee,  and  the  policies  were  delivered  to  It.  The 
building  and  loan  association  Ix'came  insolvent  and  made  an  assignment  to 
the  Columbia  Finance  and  Trust  Co.  for  the  benefit  of  its  creditors,  which 
brought  a  suit  to  foreclose  its  mortgage.  A  judgment  was  obtained  for  the 
sfile  of  the  property  mortgaced  to  pay  the  debt.  The  sale  was  had  and  the 
property  was  bought  in  by  the  trust,  compimy  for  less  than  the  amount  of  its 
debt.  The  trust  com|)any  then  took  possession  of  all  three  of  the  houses  and 
collected  the  rents  from  the  tenants.  Mrs.  Rhodes  offered  it  something  over 
ll,2«H>  for  the  property.  It  declined  to  accept  this  offer,  and  some  monihs 
later  .sold  the  property  to  J.  W.  Stone  for  $1,3(M).  On  August  S,  IVf^l  Mrs, 
Rhodes  began  this  suit  against  Stone  and  the  trust  company  to  recfiver  lot 
R  and  the  rents,  the  deed  to  the  trust  company  having  been  made  in  Octo- 
ber, 16i)9,  and   the  deed  from    it  to  Stone  having  been  made   in  April,  li**). 

The  situation  of  the  three  lots  is  shown  on  the  following  plot: 
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It  is  clear  from  the  proof  that  Moses  Rhodes  did  not  own  lot  K  at  the  time- 
the  mortgage  was  executed  to  the  building  and  loan  association.    It  is  also- 
clear  that  the  mortgage  only  included  lots  T  and  S,  the  lot  T  being  properly 
described  and  lot  S  being  described  in  such  a  way  that  the  representatives  of 
the  trust  company  understood  it  included  the  ground  embraced  by  lots  B 
and  S.     But  this  is  admitted  now  to  have  been  a  mistake  on  their  part,  and 
it  is  conceded  that  the  title  to  lot  R  was  and  is  in  Mrs.  i^lhodes.     It  is  in- 
sisted, however,  for  the  trust  company  that  she  is  estopped  to  claim  the  house 
put  on  that  lot  for  the  reason  that  she  insured  it  for  the  benetfl  of  the  mort-  . 
gagee,  and  led  it  to  understand  it  was  included  in  the  mortgage;  also  that 
she  allowed  it  to  take  possession  of  the  property  after  the  foreclosure  and  to. 
sell   it  to  Stone  without  notice  of  her  claim.     While  there  is  force  in  this, 
position,  we  do  not  think  the  proof  sufficient  to  warrant  the  application  of 
an  estoppel.     Part  of  the  hou^e  was  on  lot  S. ,  and  the  making  of  the  insur- 
ance on  all  the  houses  for  the  benefit  of  the  mortgagee  simply  increased  its. 
seciirity.     After  the  sale  under  the  mortgage  the  trust  company  took  posses- 
sion as  a  m*atter  of  right,  and  Mrs.  Rhodes  did  not  mislead  it  in  any  way. 
On  the  contrary,  she  attempted  to  notify  it  of  her  present  claim,  although 
it  would  seem  from  the  evidence  that  there  was  a  misunderstanding  between 
the  parties  as  to  what  she  claimed.  .  It  seems  to  be  simply  a  case  of  mutual 
mistake,  the  tiust  company  acting  uptm  what   it  thought  to  be   its  rights, 
while  Mrs.  Rhodes  denied  its  right  and  yet  referred  to  its  assertion  of  right, 
neither  party  understanding  the  facts  accurately  as  they  now  appear  or  their 
legal  rights  under  them. 

When  the  difficulty  came  up  the  trust  company  ofl'ered  to  rescind  the  con- 
tract with  Stone.  This  he  declined  to  do,  insisting  upon  his  barfrain  and  for 
an  abatement  of  the  price  to  the  extent  of  the  property  lost.  I'nder  all  the 
facts  we  conclude  that  there  was  a  mutual  mistake  here  innocently  made, 
and  that  the  contract  between  Stone  and  the  trust  company  should  be  re- 
scinded. The  jurisdiction  of  the  chancellor  to  gmnta  i-esoission  in  a  case  of 
mutual  mistake  is  undoubted,  and  under  the  facts  of  this  c^ise  we  are  clear- 
that  this  is  the  most  equitable  solution  of  the  difficulty.  Stone  must  ac- 
count for  the  rents  collected  from  the  property  while  in  his  hands,  less  proper 
disbursements  on  account  of  repairs,  taxes,  insurance  and  the  like,  as  in  other 
cases  of  rescission  l)etween  vendor  and  vendee.  He  will  be  entitled  to  a  re- 
turn of  his  purchape  money,  with  interest  to  the  extent  that  it  has  been  paid 
to  the  trust  company  on  his  purchase.  He  must  also  account  for  any  rents 
not  collected  which  might  have  been  collected  by  onlinary  care. 

As  between  Mrs.  Rhodes  and  the  trust  company,  Mrs.  Rhodes  is  the  owner 
of  lot  R  and  so  much  of  the  house  as  stands  on  it,  and  the  trust  company  is 
the  owner  of  lot  S  and  so  much  of  the  house  as  stands  on  it.  As  since  the 
trust  company  took  possession,  it,  or  Stone  claiming  under  it.  has  received  all 
the  rents  of  the  property,  it  must  account  to  Mrs.  Rhodes  for  five-sevenths 
of  these  rents,  and  as  in  other  cases  between  joint  tenants,  where  one  has. 
collected  the  entire  rent,  will  be  entitled  to  credit  out  of  the  rent  collected 
for  necessary  repairs,  taxes,  insurance  and  the  like  paid  by  it  or  by  Stone; 
and  it  will  be  chargeable  with  any  rents  uncollected  which  might  have  beei> 
collected  by  ordinary  care.  The  court  can  not  fix  a  value  on  the  property  ot 
either  of  the  parties  and  require  the  other  to  take  it  at  the  valuation  so  fixed. 
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The  house  being  indivisible,  if  the  parties  can  not  agree  upon  a  basis  of 
settlement,  the  court,  upon  the  petition  of  either,  can  lay  off  a  lot  about  the 
house  in  such  manner  as  may  lie  equitable  and  necessary  for  its  proper  en- 
joyment, and  may  decree  a  sale  of  the  house  and  lot  and  divide  the  pix)ceed8 
Ijetween  them  according  to  their  interest  in  the  property. 

The  judgment  appealed  from  Is  reversed  on  both  the  appeals  and  on  the 
cross  appeal.  Each  of  the  parties  will  pay  his  own  cost  in  this  court,  and  the 
cost  of  making  the  transcript  will  be  taxed  one-third  to  each  of  them.  In 
the  circuit  court  Mrs.  Rhodes  will  recover  her  costs  of  the  trust  company, 
>and  as  between  the  trust  company  and  Stone,  each  will  pay  his  own  costs. 


KKLLY  v.  GARDNKR. 
(Filed  November  11,  1903— Not  to  be  reported.) 

1.  Pleading— Construction  against  pleader— Under  the  rule  that  a  plead- 
ing must  be  construed  most  strongly  against  the  pleader,  the  allegation  of  a 
pleading  of  the  committee  of  a  person  adjudged  of  unsound  mind,  setting  out 
the  statements  of  two  physicians  made  for  the  purpose  of  dispensing  with 
the  presence  of  such  person,  must  be  presumed  to  cont^iin  all  of  their  state- 
ments favorable  to  the  pleader. 

2.  Persons  of  unsound  mind— Absence  from  inquest— Physician's  affidavit 
-—Under  section  2167  of  the  Kentucky  Statutes,  the  affidavits  of  physicians 
made  for  the  purpose  of  dispensing  with  the  presence  of  one  charged  with 
being  of  unsound  mind  and  incapable  of  managing  her  estate  at  the  trial  of 
that  question,  which  failed  to  state  that  they  had  personally  examined  her, 
and  that  they  verily  believed  her  to  be  incompetent  to  manage  her  estate, 
and  which  merely  stated  that  it  would  be  unsafe  to  bring  her  before  a  jury 
for  trial,  were  insufficient  for  the  purpose,  and  a  judgment  finding  her  in- 
competent to  manage  her  estate  in  her  absence  was  void. 

3.  Same— Notice— Where  an  officer,  instead  of  arresting  a  person  charged 
with  being  incompetent  to  manage  her  estate,  as  directed  by  the  summons 
issued  by  the  court,  delivered  to  her  a  copy  of  the  summons,  there  was  not 
sufficient  notice  of  a  trial  as  to  her  competency  to  sustain  a  judgment  find- 
ing her  incompetent. 

J.  P.  Thon:pson,  Ben  Spauldlng  and  S.  A.  Russell  for  appellant. 

H,  P.  Cooper  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  aciioii  was  instituted  in  the  court  below  by  appellee,  against  appel- 
lant, for  thi-  purpose  of  recovering  from  him  certain  projjerty  held  as  her 
committee,  and  for  a  settlement  of  his  accounts  as  such  committee. 

On  the  15th  day  of  April,  1901,  an  information  was  filed  in  the  Marion 
Circuit  Court  by  the  county  attorney  against  appellee,  Susan  Gardner, 
charging  that  she  was  a  person  of  unsound  mind,  and  not  capable  of  manag- 
ing her  estate,  and  requesting  that  a  jury  be  impanelled  to  try  that  issue. 

Upon  the  filing  of  this  information   the  following  warrant  was  issued  by 
the  judge  of  the  county  court: 
'*'To  the  Sheriff  of  Marion  County: 

**From  information   furnished  by  Ben  Spaulding,  county  attorney,  there 
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are  reasonable  groands  to  believe  that  Miss  Susan  Gardner  is  a  i)er8on  of  un-<. 
sound  mind,  and  not  capable  of  managing  her  estate.    You  are,  thereforeK 
commanded  to  arrest  said  Gardner,  and  bring  her  before  me,  to  be  dealt  with, 
as  by  law  required. 
*'This  15th  day  of  April,  IflOl. 

(Signed)    "O.  G.  KELLY,  P.  J.  M.  C.  C.' 

Upon  which  the  following  return  was  made: 

"Executed  the  within  warrant  by  delivering  a  true  copy  to  Miss  Susans 

Gardner  this  April  1«,  1901. 

(Signed)    "J.  M.  COOPER,  S.  M.  C, 

"By  J.  C.  FISH,  D.  S.  M.  C." 

Appellee  was  not  present  upon  the  trial  of  the  case,  her  presence  having 
been  dispensed  with  upon  the  filing  of  the  aiTidavit  of  two  physicians  that, 
it  would  be  unsafe  to  have  her  present  in  court.  An  attorney  was  appointed 
by  the  court  to  defend  for  her,  and  upon  the  trial  she  was  found  to  be  of 
feeble  mind;  whereupon  a  judgment  was  entered  by  the  ^urt  in  conformity 
to  the  verdict,  and  appellant  was  appointed  her  committee,  executed  bond, 
and  took  charge  of  her  estiite. 

On  the  23d  day  of  May,  19»H,  upon  the  personal  application  of  appellee,  the 
judge  of  the  county  court  entered  this  order:  "The  judgment  entered  in  this, 
case  on  the  15th  day  of  April,  IJX'l,  is  ordt^red  set  aside  and  held  for  naught, 
and  a  new  trial  is  ordered  to  be  held  on 'the  23d  day  of  May,  lt)01. " 

Afterwards,  a  trial  was  again  had  on  the  subject  of  appellee's  competency 
of  mind,  which   resulted  in   the   jury's  finding  in   her  favor  on  this   issue. 

From  this  second  judgment  an  appeal  was  taken  to  the  Marion  (Mrcuit 
Court,  which  reversed  the  judgment  of  the  county  court  ascertaining:  appel- 
lee to  he.  of  sound  mind.  Appellant.  inhi.s  answer,  pleads  the  first,  judg- 
ment in  the  county  court,  establishing  the  iinbecility  of  mind  of  appellee, 
and  that  the  fact  tiiat  he  had  been  duly  and  legally  appointed  her  committee, 
and  rightfully  held  possession  of  her  estate.  Appellee  replied,  setting  up 
the  second  judgment  of  the  county  court,  which  vacated  the  first  judgment, 
and  which  established  her  soundness  of  mind.  Appellant  then  replied, 
pleading  the  judgment  of  the  Marion  Circuit  Court,  vacating  the  second 
judgment  of  the  county  court,  and  holding  it  to  be  void  for  want  of  jurisdic- 
tion. Appellee  i*ejoined,  claiming  liie  judgment  of  the  circuit  court  to  be 
void  for  want  of  jurisdiction.  The  question  involved  Is  one  of  law  growing 
out  of  official  records  al)out  which  tiiere  can  be  no  dispute.  The  chancellor 
rendered  a  judgment  in  favor  of  appellee,  from  which  appellant  prosecutes 
this  appeal. 

The  first  question  arising  is  whether  or  not  the  original  judgment,  find- 
ing appellee  to  be  of  unsound  mind  and  the  appointment  of  appellant  as 
committee,  is  void;  if  it  be,  there  is  no  necessity  of  examining  any  other 
question.  Appellee  was  not  personally  befoi-e  the  court  when  the  judgment 
establishing  her  infirmity  of  mind  was  rendered.  Section  2167  of  the  Ken- 
tucky Statutes  provides:  "No  inquest  shall  be  held,  unless  the  person 
charged  to  be  of  unsound  mind,  or  an  imbecile,  or  incompetent  to  manage- 
his  estate,  is  in  court  and  personally  in  the  presence  of  the  jury.  The  per.^ 
sonal  presence  of  persons  charged  shall  not  be  dispensed  with  unless  it  8hal> 
appear  by  the  oath,  or  afiSdavlt,  of  two  regular,  practicing  physicians,  that> 
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they  have  personally  examined  the  individual  charged  to  be  of  unsound 
mind,  or  an  imbecile,  or  incompetent  to  manage  his  estate,  and  they  verily 
believe  him  to  be  an  idiot,  or  lunatic,  or  incompetent  to  manage  his  estate, 
•&8  the  case  may  be,  and  that  his  condition  is  such  that  it  would  be  unsafe  to 
bring  him  into  court." 

In  the  amended  answer  of  appellant,  in  which  he  sets  out  the  judgment 
upon  which  he  relies,  it  is  stated  on  the  subject  of  the  absence  of  appellee 
when  the  judgment  was  rendered  :  *'It  being  made  to  appear  to  the  court 
from  the  statements  under  oath  made  by  Doctors  H.  B.  Pat-erson  and  L.  D. 
Knott,  two  regular,  practicing  physicians,  tliat  it  would  be  unsafe  to  bring 
^and  produpe  said  Sue  Gardner  before  the  jury  for  trial,  her  personal  presence 
before  the  jury,  as  by  law  provided,  was  dispensed  with." 

It  is  a  familiar  rule  of  pleading  that  they  must  be  construed  most  strongly 
against  the  pleader,  and  as  appellant  undertakes  to  set  out  the  statements  of 
the  two  physicians,  it  must  be  presumed  that  he  states  all  of  their  testimony 
which  was  favorable  to  him.  It  is  not  alleged  that  the  two  physicians  had 
personally  examined ' appellee,  or  that  they  verily  believed  her  to  be  incom- 
petent to  manage  her  estate.  The  sum  total  of  their  statements  is  that,  in 
their  opinion,  it  would  be  unsafe  to  bring  her  into  court;  as  to  why  it  would 
be  unsafe  is  not  made  to  appear,  it  might  have  been  that  her  health  was 
in  such  condition  as  would  endanger  her  life  to  be  brought  into  court,  and 
yet  ifWould  not  follow  that  she  was  of  unsound  mind,  or  incompetent  to 
manage  her  estate.  The  statements  of  the  physicians  nmy  have  t>een  made, 
based  upon  evidence  in  which  they  had  confidence,  and  still  they  uuiy  not 
have  made  any  personal  examination  of  appellee.  So  tender  is  the  law  of 
xlepriving  one  of  his  liberty,  or  his  property,  by  a  judgment  rendered  in  his 
4ibsence,  that  it  is  made  absolutely  necessary,  before  his  presence  can  be  dis- 
pensed with  that  there  shall  be  the  testimony  of  two  regular,  practicing 
physicians,  who  have  personally  examined  him,  and  who,  under  oath,  are 
willing  to  say  that,  in  their  opinion,  he  Is  of  unsound  mind.  This  statutory 
requirement  is  mandatory,  and  in  the  absence  of  the  testimony  in  question 
the  court  had  no  jurisdiction  to  try  appellee  without  her  personal  appearance 
before  the  jury  at  the  time  of  the  trial. 

The  officer  into  whose  hands  the  warrant  of  arrest  came  did  not  execute 
It  according  to  its  tenor,  but  delivered  a  copy  of  it  to  appellee.  This  war- 
rant did  not  purport  to  be  a  notice  to  appellee  of  the  pendency  of  a  proceed- 
ing against  her  in  any  court;  it  merely  states  that  information  had  been 
furnished  by  the  county  attorney  that  there  are  reasonable  grounds  to  be- 
lieve that  she  is  a  person  of  unsound  mind,  and  required  the  officer  to  arrest, 
•and  bring  her  before  the  judge;  it  in  nowise  fills  the  requin^ments  of  a  sum- 
mons; it  does  not  purport  to  notify  appellee  of  the  lime,  or  place,  of  the 
trial  to  be  had.  The  fact  that  the  officer  did  not  arrest  appellee,  but  instead 
left  a  copy  of  the  warrant  with  her,  was  rather  an  intimation,  than  other- 
wise, that  the  proceedings  against  her  had  been  abandoned.  In  the  absence 
of  any  notice  to  appellee  of  the  time  and  place  of  trial  of  the  question  of  her 
mental  capacity  the  judgment  is  void.  In  the  case  of  Stewart  v.  Taylor.  23 
Ky.  Law  Rep.,  677,  it  is  said:  "The  mere  fact  that  one  may  be  believed  to 
be  a  lunatic  will  not  waive  the  necessity  of  notice,  because  that  is  the  very 
question  to  be  tried.     He  is  entitled  to  the  presumption  of  sanity  untiriie 
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has  been  adjudged  otherwise  on  the  inquest.     To  say  that  one  is  insane,  and, 
therefore,  need  not  be  notified  of  the  proceeding,  Is  to  decide  the  v«ry  ques- 
tion to  be,  and  before  it  is,  tried.     Although  the  statute  is  silent  upon  the 
subject  of  notice,  we  can  liot  believe  that  the  legislature  ever  intended  that 
one  should  be  declared  a  lunatic  and  have  his  property  and  person  put  in 
charge  of  another  without  either  being  present  in  court,  with  an  opportunity 
to  defend  the  proceeding,  or  without  having  due   notice  thereof,  and  thus 
have  an  opportunity  to  appear  and  defend.     Even  if  the  legislature  had  so 
Intended,  a  judgment  rendered  in  the  proceeding  would  not  be  valid  unless 
the  defendant  in   the  writ  had  Ijeen   notified  by  process  of  the  court  of  its 
pendency,  or  was  present  at  the  trial  with  an  opportunity  to  defend.     To 
adjudge  bini  to  be  of  unsound  mind  without  notice,  or  his  personal  presence 
at  the  trial,  would  be  to  deprive  him  of  important  and  valuable  rights  with- 
out L)eing  heard.     This  seems  to  have  l>een  the  opinion  of  this  court  in  Mc- 
Afee V.  Commonwealth,  3  B.  Mon.,  805." 
For  the  reasons  indicated  the  judgment  is  affirmed. 


YORK  V.  EAST  JELLICO  COAL  CO. 

(Filed  November  11,  1903— Not  to  be  reported. ) 

1.  Estoppel— Title— Where  an  execution. debtor  executed  a  writing  to  a 
sheriff  authori'/lng  him  to  sell  a  certain  tract  of  land  in  siitisfactlon  of  an 
execution  in  his  hands  in  preference  to  personal  property,  excepting  from 
such  tract  a  certain  numlx>r  of  acres  which  he  had  sold  to  a  third  party,  and 
such  writing  was  returned  by  the  o£Bcer  with  the  execution  and  made  a 
part  of  the  record,  the  debtor  is  estopped  to  claim  any  part  of  the  tract  em- 
t)raced  by  the  exception  in  the  writing  as  against  a  purchaser  who  relied 
jpon  the  record. 

2.  Land  title— The  effect  of  the  writing  was  to  except  from  the  tract  only 
uch  part  as  had  previously  been  conveyed  and  the  debtor  had  no  right  to 
ny  part  of  the  tract  on  account  of  an  alleged  mistake  made  by  him  in  re- 
itln^  in  the  writing  to  the  sheriff  the  number  of  acres  which  had  actually 
een  conveye<l. 

H.  B.  Golden,  J.  Smith  Hays  and  J.  H.  Tuggle  for  appellant. 

Jas.  D.  Black  and  Pitzer  D.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

L>plnion  of  the  court  by  Judge  Barker. 

VtiiB  action  was  Instituted  by  appellant  against  appellee  to  recover  a  sum 
^7,CN)0,  the  alleged  value  of  four  million  bushels  of  coal  mined,  and  wrong- 
ly oonverted,  by  appellee  from  thirteen  acres  of  land  in  Knox  county, 
inied  to  be  owned  by  him. 

71i«3  answer  placed  in  issue  the  title  of  appellant  to  the  land  In  question 
1  set  up  title  to  it  in  the  company  by  conveyance  from  the  heirs  at  law  of 
»  .Jacksoii  Campbell,  who,  it  was  alleged,  died  owning  it;  and  pleaded 
t;ekin  matters  of  estoppel  against  appellant's  claiming  that  Jackson  Camp- 
I  did  not  own  the  land  at  his  death.  Upon  trial  of  the  case  the  circuit 
^o,  after  appellant's  evidence  was  In,  peremptorily  instructed  the  jury  to 
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find  a  verdict  in  favor  of  appellee,  who  was  defendant  below.  Complainio^ 
of  this,  appellant  is  here  on  appeal. 

In  1867  appellant  obtained  a  patent  from  the  State  of  Kentucky  for  a 
boundary  of  land  containing  100  acres  lying  on  the  waters  of  Brush  creek  in 
Knox  county,  Ky.  It  was  admitted  that  the  land  involved  in  this  litiga- 
tion was  contained  within  the  boundary  of  this  patent.  On  the  20th  day  of 
August,  1878,  MichnelGirdner,  having  theretofore  obtained  in  the  Knox  Cir- 
cuit Court  a  judgment  against  appellant  and  John  Hosklns  for  the  sum  of 
8100,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from  the  16th  day  of 
August,  1876,  until  paid,  and  |fi.20  cost  thereon,  an  execution  was  caused  to 
be  issued  in  the  case,  which  came  into  the  hands  of  the  sheriflf  of  Knox 
county,  who  was  proceeding  to  levy  the  writ  upon  the  personal  property  of 
appellant,  whereupon  he  executed  and  delivered  to  the  sheriff  the  following 
writing : 

"John  I-iay,  S.  K.  C,  has  in  his  hands  an  execution  in  favor  of  M.  Gird- 
ner  and  against  H.  H.  York  and  John  Hoskins,  issued  from  the  Knox  Cir- 
cuit Court.  I  have  this  day  given  up  and  directed  to  be  i«old  to  satisfy  said 
fl.  fa.  in  preference  to  selling  personal  property  a  tract  of  land  }>a tented  lo 
me,  lying  on  the  waters  of  Black  branch  and  Hoppers  or  Hoskins  branch  of 
Brush  creek,  containing  100  acres,  more  or  less,  except  twenty  acres  sold  to 
Jackson  Camptjell,  and  bounded  on  the  south  by  Abijah  Hoskins,  on  the 
east  by  Wm.  Smith,  on  the  north  by  James  Owens,  on  the  west  by  Jacks»')D 

Campbell. 

(Signed.)      'H.  H.   YORK." 

It  was  admitted  that  the  land  referred  to  in  this  writing  was  the  saioe 
patented  to  appellant  in  1867.  The  sheriff  having  had  the  tract  of  land  sur- 
rendert^d  to  him  for  sale  appraised,  sold  it  at  public  outcry,  on  the  2^th  day 
of  SepttMuber,  1878,  and  it  was  purchased  by  S.  M.  Perkins,  for  tft.o0.  The 
land  not  having  l)een  redeemed  by  the  execution  debtor  within  the  time 
allowed  by  law,  the  sheriff,  on  the  25th  day  of  July,  1887,  conveyed  It  t«  ihe 
purchaser,  who  toolv  posses.sion  of  it. 

On  the  2r»th  d»y  of  May,  18V»5,  appellee  purchased  the  twenty  acres  deeded  to 
Jackson  Campl)ell  from  his  heirs  at  law  (he  having  died  in  the  meantimf }, 
who  conveyed  it  by  quit-claim  deed. 

After  surrendering  the  land  covered  by  his  patent  to  the  sheriff,  for  ale^ 
to  satisfy  the  execution,  appellaur.  left  the  State  of  Kentucky,  and  wai»  ab- 
sent for  twenty  years,  with  the  exception  of  one  or  two  short  visits.  He 
paid  no  attention  whatever  to  the  land,  never  listing  it  for  taxes,  or  in  any 
way,  so  far  as  this  record  shows,  exercising  any  dominion  over  it,  until  aft<'r 
it  was  purchased  l)y  appellee,  who  owned  land  adjoining  it,  and  who  built  a 
railroad  to  it,  and  opened  up  a  coal  mine,  thereby  bringing  it  into  market, 
and  giving  it  a  value. 

Appellant,  while  admitting  the  recitation  in  the  paper  executed  by  him, 
surrendering  the  property  to  the  sheriff  for  sale,  that  he  bad  aokl  twifotf 
acres  of  the  patent  to  Jackson  Campt)ell,  contended  in  this  action  that  be 
was  mistaken  on  this  point,  and  that  he  only  sold  Campbell  eight  acre«. 
and  the  balance  of  the  reservation  belonged  to  him.  The  sheriff  bad  iv- 
tumed  the  paper  containing  the  recitation  of  the  sale  of  the  twentj  scmvs  t» 
Jackson  Campbell  with  the  executjon,   and   it  was  a  part  of  the  reooid. 
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Upon  faith  in  the  truth  of  the  recitation,  appellee  purchased  the  land  from 
the  heirs  of  Jackson  Campbell,  and  made  improyements  upon  it  worth  many 
times  its  original  value. 

Appellant  is  clearly  estopped  from  setting  up,  as  against  appellee,  any 
claim  to  the  twenty  acres  of  land  recited  to  have  been  conveyed  to  Jackson 
Campbell,  as  appellee  had  a  right  to  ri^ly  on  the  truth  of  the  record  he  had 
made,  and  had  relied  on  it.  Kven  if  it  were  true  that  appellant  was  mis- 
taken as  to  his  having  deeded  Jackson  Campbell  twenty  acres,  while  In  fact 
he  only  conveyed  him  eight  acres,  it  would  not  avail  him  in  this  action, 
without  regard  to  the  question  of  estoppel.  The  paper,  which  he  delivered 
to  the  sheriff  surrenders  up  for  sale  under  the  execution  all  of  the  patent 
except  what  he  had  conveyed  to  Jackson  Campbell;  the  sheriff  so  sold  It, 
and  Perkins  so  purchased  it.  It  resulted,  therefore,  that  Perkins  obtained 
by  his  purchase  all  of  the  patent  except  that  owned  by  Campbell;  after- 
wards Perkins  and  Campbell  agreed  on  a  line  dividing  the  property  between 
themselves,  and  it  follows,  if  Campbell  got  more  land  than  he  was  entitled 
to  in  the  division,  he  got  what  belonged  to  Perkins,  and  not  what  belonged 
to  appellant.  Perkins  and  appellee,  between  them,  owned  the  whole  patent, 
and  this  excludes  appellant  from  any  ownership  therein. 

Appellant  was  bound  to  show  title  in  himself  in  order  to  recover;  his 
own  evidence  showed  that  all  of  the  land  contained  in  the  patent,  his  only 
muniment  of  title,  had  been  conveyed  to  Perkins  and  Campbell  by  the 
sheriff's  sale  and  his  own  deed,  and,  therefore,  the  trial  judge  correctly  in- 
structed the  jury  to  find  for  appellee. 

The  judgment  is  affirmed. 


BLANTON,  &c.  v.  HOWARD. 

(Filed  November  11,  1«03— Not  to  be  reiwrted.) 

1.  Practice— Reference  to  commissioner— After  an  action  for  the  settle- 
ment of  a  partnership  pending  on  the  ordinary  docket  has  been  referred  to  a 
commissioner  to  hear  proof  without  objection  of  either  party  and  exceptions 
to  the  commissioner's  report  are  filed  and  heard  by  the  court,  it  is  too  late 
to  raise  the  question  that  the  case  should  not  have  been  referred  to  a  com- 
missioner. • 

2.  Same— Wh»*re  the  commissioner  heard  proof  and  reported  the  testimony 
to  the  court  and  the  court  heard  exceptions  to  the  report,  it  is  to  be  pre- 
sumed that  the  court  considered  the  testimony  on  the  hearing,  and  the  ob- 
jection that  there  was  an  erroneous  delegation  to  the  commissioner  of  the 
trial  of  the  issues  can  not  be  sustained. 

W.    F.  Hall  and  J.  S.  Forrester  for  appellants. 

H.  C.  Clay  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellants  against  the  appellee  to  recover 
the  balance  of  a  deposit  which  they  had  made  with  him.  In  his  answer  he 
claimed  that  he  was  not  indebted  to  them  because  of  claims  which  he  had 
ai^ainst  them  for  services  rendered  as  attorney,  for  commission  in  selling  a 
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tract  of  land  and  for  an  amount  which  was  due  him  growing  out  of  a  part- 
nership transaction.  Without  objection  the  court  made  an  order  whicli 
reads  as  follows:  "This  cause  coming  on  for  trial,  and  it  appearing  to  the 
«ourt  that  the  issues  raised  bj  the  pleadings  involve  a  settlement  of  acoounts 
and  partnership  dealings  between  the  iiarties,  this  cause  is  referred  to  the 
muster  commissioner  of  this  court  for  an  accounting  and  settlement  of  the 
issues  of  fact  hei*ein,  and  to  report  to  this  court  his  findings  of  fact  oji  said 
issue.  The  master  commissioner  will  hear  all  proof  offered  by  the  parties 
hereto,  or  either  of  them,  nud  reduce  sfime  to  writing  and  file  same  with  his 
report." 

Pursuant  to  that  order  the  commissioner  heard  all  the  testimony  offered 
by  either  party,  reduced  it  to  writing  and  returned  it  with  his  report  to  the 
court.  The  casc^  was  pending  on  the  ordinary  side  of  the  docket,  and  we 
fail  to  find  any  order  transferring  the  case  to  equity. 

It  is  insisted  for  a  r«*versal,  first,  that  the  issues  of  fact  should  have  been 
tried  by  a  jury;  second,  that  the  court  delegated  to  the  commissioner  the 
trial  of  the  issues,  which,  if  the  case  was  properly  referred  to  the  comniis- 
sioner,  should  have  ijeen  tried  by  the  court. 

From  our  view  of  the  case  it  was  not  necessar3'  to  discuss  the  question  as 
to  whether  the  appellants  had  the  right  to  have  the  issues  of  fact  tried  by  a 
jury.  The  case  was  referred  to  the  commissioner  without  objection  by  ilie 
appellants:  they  appeared  befort*  the  commissioner,  introduced  their  testi- 
mony, and  when  the  commissioner  made  his  report  they  appeared  and  filed 
exoeprit)ns  to  the  report,  which  were  tried  l)y  the  court.  This  was  .ill  done 
without  any  objection  upon  their  part.  In  our  opinion  it  is  too  late  now  to 
make  the  question  that  the  case  should  not  have  lieen  referred  to  the  com- 
missioner, and  as  to  the  proceedings  had  in  the  case. 

Of  course  it  is  not  the  province  of  the  commissioner  to  dictate  the  ultimate 
•■decision  of  the  court.  It  was  his  business  to  report  facts  for  the  inspection 
-and  approval  of  the  court.  And  while  the  phraseology  of  the  onier  appears 
to  have  given  the  commissioner  a  little  more  authority  than  is  common  to 
be  conferred  on  him,  still  he  did  proceed  in  the  usual  way,  and  did  hear  and 
report  all  the  testimony  offered  i)y  the  parties  to  the  litigation.  He  reported 
his  conclusion  as  to  the  facts.  Both  pjirties  excepted  to  the  report,  and  as 
the  testimony  was  reported  we  must  conclude  that  the  court  consideml  it 
on  the  trial  of  the  exceptions. 

The  judgment  is  affirmed. 


ALLKX,  &c.  V.   FARLEY. 
(Filed  November  11,  1903— Not  to  lie  reported.) 

1.  Execution  stile— The  fact  that  the  sheriff  failed  to  subject  the  personal 
property  of  the  execution  debtor  l)efore  proceeding  to  sell  his  real  estate  does 
not  invalidate  the  w»le,  the  del)tor  having  recourse  against  the  otflcer  for  any 
<1amage  sustiiined  thereby. 

9.  Same— Appeal— Practice— While  two  lots  of  ground  on  which  an  execn- 
tion  was  levied  should  have  been  sold  separately  on  account  of  the  fact  that 
A  lien  existed  against  one  of  them  and  none  against  the  other,  the  Court  of 
Api^eals  will  not  disturb  the  sale  of  them  together  where  the  question  was 
iirst  raised  on  appeal. 
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Oreer  &  Marble  for  appellants. 

W.  F.  Bradshaw  and  E.  H.  Piiryear  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Omitting  many  details  and  unnecessary  facts  to  be  recited  in  this  opinion, 
It  appears  that  there  was  a  lien  on  lot  No.  6,  in  Mechanicsburg  (which  is  in 
the  corporate  limits  of  Paducnh)  for  the  balance  of  a  sale  bond.  The  appel- 
lant, T.  W.  Allen,  had  the  legal  title  to  this  lot  as  well  as  to  lot  No.  7,  in 
the  same  place.  There  was  no  lien  on  lot  No.  7.  An  execution  was  issued 
against  T.  \V.  Allen  and  H.  S.  Allen  in  favor  of  one  Robertson,  which  waa 
levied  on  the  lots.  At  the  sale  the  appellee,  Farley,  became  the  purchaser 
of  the  lots.  He  paid  off  the  lien  debt  against  lot  No.  ft.  He  instituted  this 
action  and  by  the  petition,  as  amended,  claimed  that  he  acquired  title  to  lot 
No.  7,  and  a  lien  upon  lot  No.  6,  it  l)eing  encumbered  by  a  Hen  at  the  time 
of  the  levy  and  sale  under  the  execution. 

The  grounds  for  reversal  urged  in  this  court  to  which  we  deem  it  neces- 
sary to  make  refert»nce  ar<\  first,  thrft  the  defendants  in  the  action  had  per- 
sonal property  subject  to  execution  sufficient  to  pay  the  debt  for  which  the 
lots  were  sold;  second,  that  the  sheriff  sold  the  lots  together,  not  separately 
as  he  should  have  done. 

The  record  does  not  very  satisfactorily  show  that  the  defendants  in  the 
action  had  personal  property  out  of  which  the  execution  could  have  been 
made.  Assuming,  however,  that  they  did  have  personal  property  to  satisfy 
the  execution  at  the  time  the  lots  were  levied  upon  and  sold,  that  fact  would 
not  invalidate  the  sale.  If  the  debtor  sustained  any  damage  becauFe  the 
sheriff  levied  upon  the  lots  and  sold  them  instead  of  personal  property  the 
«heriff  is  responRil)le.  (Hayden,  &c.  v.  Dunlap,  li  Bibb,  2H5;  Furris,  &c.  v. 
Benton,  6  J.  J.  M.,  5J3B;  Holcomb  v.  Hays,  23  Ky.  haw  Rep.,  3.V2.) 

For  the  first  time  the  question   is  made  in  this  court   that  the  sale  under 
the  execution  should  have  been  disregarded,  because  the  sheriff  sold  the  lota 
together.     No  proceeiiing  was  instituted  to  quash  the  return  on   the  execu- 
tion, or  to  set  aside  the  sale  under  it.     While,  in  our  opinion,  the  lots  should 
have   been  sold  separately,  because  the  sale  of  lot  No.  7  could  be  absolute 
«nd   title  acquired  thereto  by  virtue  of  it,  yet  only  a  Hen  was  created  on  lot 
No.  6  because  it  was  encumbered  by  a  lieu.     Unless  it   was  so  sold,  it  waa 
<iifllcu]t  to  decide  What  part  of  the  execution  was  satisfied  by  sale  of  lot  No. 
7,  and  for  what  part  of  it  a  lien  existed  on  lot  No.  6.     The  reasons  were  par- 
ticular and  strong  why  the  lots  should  have  been  sold  separately  under  the 
execution,  but  as  the  question  was  not  raised  until  it  reached  this  court,  we 
<lo  not  feel  that  we  should  adjudge  the  sale  of  the  lots  was   invalid  because 
they  were  not  sold  separately. 
The  judgment  is  affirmed. 
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(FHed  May  20,  1902.) 

1.  Foreign  corporation— Attachment  against  property  of—An  attachment 
tnay  issue  against  a  foreign  corporation  or  a  nonresident  defendant  for  any 
reason  that  would  justify  one  against  a  resident  defendant,  in  an  action  for 
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the  recovery  of  money  regardless  of  the  basis  of  the  elaim  and  independently 
of  the  citizenship  of  the  defendant;  but  where  the  ground  of  the  attachment 
against  such  nonresident  is  based  solely  on  the  nonresidency,  the  action 
must  }ye  on  a  contract,  judgment  or  award. 

2.  Same— Removal  of  property— Where  the  property  of  a  foreign  corpora- 
tion located  in  this  Stnte  consists  of  a  debt  due  to  it  by  a  residpnt  debtor, 
such  a  credit  has  a  situs  in  this  State  and  an  attachment  may  be  Issued 
against  it  based  upon  the  affidavit  of  a  creditor  that  the  corporation  is  about 
to  remove  it  from  the  State,  under  subsection  6  of  section  194  of  the  Civil 
Code. 

8.  Breach  of  contract- Inability  to  fulfill- The  inability  of  one  who  con- 
tracted to  supply  a  machine  for  the  manufacture  of  wire  nails  to  comply^ 
with  his  contract  on  account  of  the  incapability  of  the  machine  to  do  the- 
work  for  which  it  was  designed  was  not  a  good  defense  to  a  suit  for  damages- 
for  -the  breach  of  the  contract,  where  that  inability  did  not  amount  to  an 
impossibility,  there  being  machines  that  would  manufacture  that  kind  of 
nails. 

4.  Measure  of  damages— The  measure  of  damages  for  the  failure  to  furnish 
to  a  manufacturer  a  machine  for  the  making  of  wire  nails  is  the  reasonable 
profits  which  the  manufacturer  would  have  made  out  of  the  wire- nail  busi- 
ness had  the  machine  been  furnished. 

Wm.  Cromwell  for  appellant.    . 

Hager  &  Stewart  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  action  for  damages  arising  from  a  breach  of  contract  by  appel- 
lant, Bates  Machine  Co.,  to  furnish  to  appellee,  Norton  Iron  Works,  ma- 
chines to  manufacture  wire  nails.  Appellant  is  a  foreign  corporation,  and 
when  the  action  was  filed  an  attAohment  was  sued  out.  and  the  Ashland 
Steel  Co.  was  summcned  as  garnishee.  That  company  answered,  admitting 
an  indebtedness  of  12,500,  which  was  ordered  to  be  paid  into  court.  The  ap- 
pellant filed  its  answer,  admitting  the  contract,  and  failure  to  deliver  tbe^ 
machines  contracted  for,  but  pleads  that  such  nonperformance  was  because 
of  impossibility,  that  is,  that  the  machines  contracted  for  were  to  be  used  in 
the  manufacture  of  wire  nails,  and  that,  after  the  contract  was  entered  into, 
appellant  discovered  that  the  machine  would  not  make  nails  with  such  speed 
as  to  be  profitable,  and  that  for  that  reason  appellant  declined  to  make  the 
machines,  not  being  able  to  remedy  the  defect.  This  is  practically  the  only 
defense  offered.  Appellant  moved  to  discharge  the  attachment  on  the  ground 
that  there  could  be  no  attachment  on  a  claim  of  unliquidated  damages. 
This  motion  was  overruleil,  and  a  trial  was  had  resulting  in  a  verdict  and 
judgment  for  t2,0l0.  After  reasons  and  motion  for  new  trial  had  been  over- 
ruled this  appeal  is  prosecuteil. 

Counsel  urges  as  a  reason  for  reversal  the  action  of  the  court  in  refusing 
to  instruct  the  jury  to  find  for  defendant  if  they  should  believe  chat  the  ma- 
chine wjis  so  defective,  either  in  plan  or  construction,  that  it  was  impossibl«» 
for  defendant,  by  the  exercise  of  all  the  mechanical  skill  it  possessed,  or 
could  obtain,  to  remedy  so  as  to  manufacture  wire  nails  in  such  quantitle* 
and  with  such  speed  and  of  such  quality  as  would  sell  readily  on  the 
market.      As  a  further    ground  of  [reversal   complaint     is    made  of    the 
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tiriterion   of  damage   by  which   the   jury    were   authorized  to   fix   itsver 
^ict.      The   instruction   reads:    '*If  the  jury   believe    from    the  evidence, 
00  and   prior  to  the  2l)th  day  of  May,  1896,  the  plaintiff  was  engaged  in 
the  business  of  manufacturing  and  selling  nails,  had  a  plant  with   need- 
ful power  and  appliances  to  operate  wire  nail  machines  in  its  said  business, 
and  a  demand  in  its  business  for  wire  nails,  such  as  the  plaintiff  in  the  use 
of  wire-nail  machines  could  manufacture  and  sell,  and  that  the  defendant 
knew  these  facts;  and  shall  further  believe  from  the  evidence  that  the  plain- 
tiff, on  being  advised  that  defendant  could  not,  or  would  not,  make  or  deliver 
the  said  wire- nail  machines,  and  the  plaintiff,  by  the  use  of  diligence,  was 
unable  to  purchase  machines  of  like  character  and  description  in  the  market 
with  which  to  manufacture  wire  nails,  and  the  defendant  knew  at  the  time 
of  the  purchase  by  the  plaintiff   that   it  purchased  the  machines  with   the 
view  to  their  use  in  the  manufacture  of  wire  nails,  and  for  sale  of  such  naila 
4it  a  profit,  and  such  was  in  the  contemplation  of  the  parties  at  the  time; 
4ind  shall  further  believe  from   the  evidence  that  from  the  use  of  the  said 
machines  the  plaintiff  could  and  would  have  realized  a  profit  in  the  manu- 
facture and   sale  of  wire  nails  made  by  said  machines,  then  such  profit,  if 
any,  in  an  amount  not  exceeding  |2,<XiO,  is  the  damage,  if  any,  they  shall 
find  for  the  plaintiff  iinder  instruction  No.  1."    Further  complaint  is  made 
of  the  refusal  to  discharge  the  attachment  on  the  face  of  the  pleadings.     The 
grounds  of  attachment  set  out  in  the  affidavit  therefor  are:  Nonresidenoy, 
And  that  "defendant  Bates  Machine  Co.  is  about  to  remove  its  property,  to 
wit,  money  and  credits  due  it  in   this  State,  out  of  this  State,  not  leaving 
enough  therein   to  satisfy  plaintiff's  claim   in  suit  herein."    Section  194  of 
the  Civil  Code  of  Practice  provides:    "The  plaintiff  may  *    *    *  have  an 
attachment  against  the  property  of  the  defendant,  including  garnishees  aa 
provided  in   section  227,     *    *    *    In  an   action  for  the  recovery  of  money 
Against  (1)  a  defendant,  who  is  a  foreign  corporation  or  nonresident  of  the 
-State;  or  *    *    *  (G)  is  about  to  remove,  or  has  removed,  his  property,  or  a 
material  part  thereof,  out  of  this  State,  not  leaving  enough  therein  to  satisfy 
the  plaintiff's  claim,  or  the  claims  of  said  defendant's  creditors;  or  *    ♦    • 
<8)  •    *    *.     But  an  attachment  shall  not  be  granted  on  the  ground  that  the 
defendant  is  a  foreign  corporation  or  a  nonresident  of  the  State  for  any  claim 
other  than  a  debt  or  demand  arising  upon  a  contract,  express  or  implied,  or 
-a   judgment  or  awani."    There  are  two  grounds  set  up  for  the  attachment, 
the  one  of  nonresidency,  and  the  other  under  subsection   6.     The  aiiidavit 
stat«s  all  facts  requisite  to  obtain  an  attachment  unless  it  is  prohibited  by 
the  clause  quoted  in  subsection  K. 

By  a  careful  study  of  section  104  we  conclude  that  an  attachment  may 
isaae  against  a  foreign  corporation  or  a  nonresident  defendant  for  any  rea- 
son that  would  justify  an  attachment  against  a  resident  defendant.  That  is, 
AD  attachment  may  be  had  against  a  foreign  corporation  or  a  nonresident 
defendant  if  he  is  about  to  remove,  or  has  removed,  his  property  out  of  the 
^tate,  not  leaving  enough  to  satisfy  plaintiff's  claim,  as  provided  in  sub- 
section 6;  or  if  he  has  sold,  conveyed,  or  otherwise  disposed  of  his  property, 
vrith  fraudulent  intent  to  cheat,  hinder  or  delay  his  creditors,  as  provided 
^7  subsection  7;  or  is  about  to  so  sell,  convey  or  dispose  of  his  property,  aa 
provided   by  subsection  8.    In  these  cases  an  attachment  may  issue  in  an 
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action  for  the  recovery  of  money,  regardless  of  whether  it  be  claimed,  for 
one  reason  or  another,  and  also  Independent  of  the  fact  of  citizenship  of  the 
defendant.  But  as  against  a  foreign  corporation  or  a  nonresident  the  fact 
of  nonresidency  alone  authorizes  an  attachment.  If  the  action  be  on  a  oon> 
tract,  or  on  a  judgment  or  award.  If  the  action  against  a  nonresident  or 
foreign  corporation  be  not  upon  a  contract,  judgment  or  award,  there  must 
be  some  ground  stated  that  would  justify  an  attachment  against  a  resident; 
defendant,  or  else  it  will  not  issue.  In  this  case  there  is  a  ground  stated 
that  would  justify  an  attachment  against  a  resident  defendant,  if  it  be  that 
money  and  credits  due  a  foreign  corporation  by  a  debtor  resident  in  this  Stat*^ 
has  a  situs  here  that  can  be  removed  out  of  this  State.  The  property  that  is 
■tated  to  be  in  this  State,  and^which  the  defendant  is  about  to  remove,  is  money 
and  credits  due  it  in  this  State.  In  the  case  of  Railroad  Co.  v.  Sturn,  174  V.  S. , 
10,  19  Sup.  Ct. ,  7ft7.  48  L.  Ed.,  11'I4,  the  Supreme  Court  held,  after  a  careful  re- 
view of  the  authorities,  that  a  debt  is  property  at  the  residence  of  the  debtor, 
and  was  subject  to  attachment  there.  The  court  said:  *'The  primary  propo- 
■ition  (of  counsel)  is  that  the  situs  of  a  debt  is  at  the  domicile  of  a  creditor, 
or,  to  state  it  negatively,  it  is  not  at  the  domicile  of  the  debtor.  The 
proposition  is  supported  by  some  cases;  it  is  opposed  by  others.  Its  error 
proceeds,  as  we  conceive,  from  confounding  debt  and  ci*edit,  rights  and 
remedies.  The  right  of  a  creditor  and  the  obligation  of  a  debtor  are  correla- 
tive, butdifTerent  things,  and  the  law,  in  adopting  its  remedies  for  or  again<:t 
either  must  regard  that  difference.  Of  this  there  are  many  illustration?, 
and  a  proper  and  accurate  attention  to  it  avoids  misunderstanding.  This 
court  said,  by  Justice  Gray,  in  Wyman  v.  Halstead,  109  IT.  s..  ««>4,  fi66.  a 
Supt.  Ct,  417,  418,  27  L.  Ed.,  1068:  'The  general  rule  of  law  is  well  settled 
that  for  the  piirpose  of  founding  administration  all  simple  contract  debts 
are  assets  at  the  domicile  of  the  debtor.'  And  this  is  not  because  of  defective 
title  in  the  creditor  or  in  his  administrator,  but  because  the  policy  of  the 
state  of  the  debtor  requires  it  to  protect  home  creditors.  (Wilkins  v.  Rllett, 
9  Wall.,  740,  19  L.  Ed.,  586:  Id.,  108  U.  S.,  256,  8  Sup.  Ct.,  641.  27  L.  Kd., 
718. )  Debts  can  not  be  assets  at  the  domicile  of  the  debtor  if  their  locality 
it  fixed  at  the  domicile  of  the  creditor,  and  if  the  policy  of  the  state  of  the^ 
debtor  can  protect  home  creditors  through  administration  proceedings,  the 
same  policy  can  protect  home  creditors  through  attachment  proceedings." 
This  case  was  approved  and  applied  in  the  cases  of  King  v.  Cross,  175  T.  S.* 
896,  90  Sup.  Ct.,  181,  44  L.  Ed.,  911,  and  in  the  very  recent  case  of  liothschild 

V.  Knight  (decided  March  8,  1909),  22  Sup.  Ct.,  391,  46  L.  Kd., .     A  foil 

discussion  of  the  question  is  found  in  section  196,  Minor,  Confl.  Law&  We 
conclude,  therefore,  that  the  grounds  stated  in  the  affidavit  for  attachment 
are  sufficient  to  warrant  its  issual,  that  is,  that  the  defendant  was  about  to 
remove  its  property  which  was  then  in  this  State  without  the  State,  not 
leaving  sufficient  to  satisfy  plaintiff's  claim.  There  was,  therefore,  no  error 
in  refusing  to  discharge  the  attachment. 

The  instructions  asked  by  appellant,  and  which  the  court  refused,  and  of 
which  action  complaint  is  made,  in  effect  told  the  jury  that  appellant  would 
not  be  liable  for  a  breach  of  contract  it  was  unable  to  fulfill.  These  Inatmc- 
tions  did  not  say  that  there  was  no  liability  if  the  contract  was  imposrible 
of  performance.    This  was  not  the  oontentlon  of  appellant.    It  Is  well  known 
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that  machines  are  made  that  will  manufacture  \s\re  nails.  ThiR  in  not* 
denied.  But  appellant  says:  '*My  machine  will  not  matce  nails,  or  is  not  a 
praotiotil  machine  for  malsing  wire  nails,  and  I  can  not  remedy  the  defect; 
therefore,  I  will  disregard  my  contract  to  furnish  wire-nail  machines. "  The^ 
answer  to  this  by  the  law  is  that  you  must  pay  the  damages  resulting  from 
your  breach  of  contract.  If  the  contract  was  impossible  of  performance  by 
any  person  the  case  might  ))e  different.  Inability  to  perform  is  never  a  de- 
fense to  an  action  for  a  breach  of  contract  unless  that  inability  amounts  to^ 
an  impossibility.     There  was  no  error  in  refusing  the  instructions  offered. 

The  remaining  question  is  the  measure  of  damages.    This  state  of  facts  is- 
presented :  Appellee  was  in  business,  and,  among  other  things,  engaged  in 
making  cut  nails,  which  were  sold  on  the  market,  and  to  jobbers  and  whole- 
sale dealers.    The  customers  of  appellee  were  asking  almut  wire  nails,  and 
were  offering  to  buy  wire  nails.     Appellee  could   not  furnish   such   nails, 
because  it  did  not  have  the  machines  to  make  wire  nails.     Under  these  cir- 
cumstai^ces  the  contract  was  made  with  appellant  to  furnish  machines  to 
make  wire  nails.    After  the  contract  was  made  and  appellee  had  purchased 
wire  and  prepared  to  make  wire  nails,  appellant  refust'd  to  furnish  the  ma- 
chines,  and   appellee's  customers  purchased   wire   nails  of    other   dealers. 
There  is  no  claim  for  damage  for  \o»9  in  materials  bought   by  appellee,  hut 
the  claim   is  for  profits  necessarily  lost  by  a  failure  to  have  the  wire-nail 
machines  to  make  the  wire  nails.     It  is  shown  that  when  apiJellant  refused 
to  comply  with  its  contnict  the  appellee 'was  then  unable  to  purchase  wire- 
nail  machines  from  any  other  person,  caused,  possibly,  by  a  combination  of 
the  nail  makers.     It  is  thus  evident  that  appellee's  position  is  not  so  advan- 
tageous in  its  business-  relation  as  it  would  have  l)een   if  the  wire-nail  ma- 
chines had  been  furnished  according  to  contract.     Appellee  has  been  injured 
because  of  appellant's  failure  to  comply  with  the  contract.     What  is  the  cri- 
terion of  recovery?    Appellee  insists  that  it  is  the  reasonable  profits  it  would 
have  made  out  of  the  wire- nail  business.     This  tht»ory  the  trial  court  held  to 
be  the  law.     Appellant  insists  that  this  measure  of  recovery  is  too  uncertain 
and    indefinite.     In   the  case  .of  Cordage  Co.    v.    Luthy,    98  Ky. ,   58(i,  this 
court  approved  an   instruction   which  authorized   the  jury   to   fix  the  dam- 
ages liy  the  profits  that  Luthy  &  Co.  would  have  made   in   the   resale  of 
twine.    The  instruction  told  the  jury  that  if  by  the  use  of  reasonable  dili- 
gence appellees  (Luthy)  were  unable  to  purchase  twine  of  the  same  character- 
and  description  in  the  market,  and  if  the  defendants  (Cordage  Co. )  knew  at 
the  time  of  purchase  by  plaintiffs  that  they  purchased  same  with  a  view  to  a . 
resale,  and  that  the  profits  anticipated  thereon  were,  in  the  contemplation  \ 
of  both  iiarties,  the  motive  which   Induced  plaintiffs  to  make  the  purchase, 
then  the  measure  of  damages  is  the  difference  between  the  contract  price  of" 
the  twine,  plus  the  freight  thereon,  and   the  price  at  which   it  could   have 
been  sold  for  by  plaintiffs  at  their  place  of  business.     In  short,  the  recovery 
was  authorized  for  the  profits  that  could  have  been  made  on  a  resale.    This . 
H&me  rule  was  laid  down  in  New  Market  Co.  v.  Embry,  20  Ky.  Ijaw  Rep.,  1180 
Inhere  the  contract  broken  was  a  failure  to  furnish  slop  to  feed  cattle.     The  • 
measure  of  damage  was  the  profits  that  would  have  been  made  in  fattening 
the  cattle.    In  the  case  of  Telephone  Co.  v.  Wisdom,  23  Ky.  I^w  Rep. ,  ft7,  the 
court  said,  where  there  was  a  breach  of  contract  to  furnish  telephone  service 
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as  agreed :  "  A&  a  matter  of  law  there  is,  I  think,  no  doubt  that  the  plaintiff 
may  recover  prospective  profits  for  the  whole  contract  period.  In  other 
words,  he  is  entitled  to  the  full  benefit  of  his  contract.  But  the  dlflScultj 
is,  and  ever  must  be  in  cases  of  this  kind,  to  reach  this  value  with  reason- 
able approximate  certain tj.  This  damage,  in  the  very  nature  of  the  case, 
must  be  more  or  less  speculative  and  uncertain,  and  this  must  bo  known  to 
the  parties  to  such  contracts.  And.  while  such  damages  are  recoverable, 
any  verdict  or  judgment  for  such  damage  must  be  based  on  existing  facts." 
Other  cases  might  be  cited,  but  these  recent  cases  are  sufficient  to  show  that 
where  profits  from  a  resale,  or  from  the  use  of  nn  article  contracted  for,  are 
in  contemplation  of  the  parties,  and  induce  the  contract  to  be  made,  such 
profits  are  to  be  considered  as  the  measure  of  damage  for  a  breach  of  that 
contract.  In  the  case  at  bar  it  is  clearly  shown  that  appellee  wanted 
the  machines  to  manufacture  wire  nails  to  sell  to  the  trade,  and  that  when 
appellant  failed  or  refused  to  supply  the  machines  the  appellee  was  unable 
to  buy  such  machines  elsewhere.  It  is  also  shown  that  if  appellee  had  ob- 
tained the  nail  machines  it  would  have  sold  nails  to  its  customers  in  such 
quantities  as  to  realize  the  amount  of  profit  allowed  by  the  jury  here.  In 
our  opinion  the  criterion  of  recovery  as  given  by  the  court  in  the  instruc- 
tion quoted  above  was  proper. 
Finding  no  error  the  judgment  is  affirmed,  with  damages. 


CONRAD  TANNING  CO.  v.  MUNSEY. 
(Filed  November  11,  IfiaS— Not  to  be  reported.) 

1.  Variance— Where  the  proof  showed  that  the  injiiries  complained  of  were 
occasioned  by  the  defective  passageway  which  led  from  a  railroad  car  to  the 
covered  place  where  the  defendant's  tan  liark  was  stacked,  the  mere  fact  that 
the  plaintiff  called  the  covered  space  a  yard  instead  of  a  shed  wa.s  not  nia- 
ta-ial. 

2.  Master  and  servant— Defective  appliances— It  was  the  duty  of  the  miii!- 
ter  to  furnish  a  reasonably  safe  passageway  over  which  the  servant  should 
wheel  tan  l»irk  fnmi  a  car  to  thf  bark  shed,  and  the  question  of  whether 
that  duty  had  been  performed  and  as  to  the  opportunity  of  the  servant  to 
ascertain  its  defective  condition,  if  so,  was  one  for  the  consideration  of  the 
jury. 

William  Krieger  for  appellant. 

Chatterson  &  Blitz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division.  ^ 

Opinion  of  the  court  by  Judge  Paynter. 

The  plaintiff  stated  his  cause  of  action  as  follows:  "That  on  or  about  the 
6th  day  of  July.  1901,  he  was  in  the  employ  of  the  defendant  company  en- 
gaged in  the  work  of  wheeling  tan  bark  in  a  wheelbarrow  from  loaded  cars 
to  the  yard  of  the  company;  that  the  defendant  company  provided  a  passage- 
way from  the  said  cars  to  the  said  yard,  which  was  wholly  unsafe  and  in- 
secure, as  was  known  to  the  defendant  company,  its  agents  and  officers 
superior  in  authority  to  the  plaintiff,  and  which  was  unknown  to  the  plain- 
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tiff;  that  while  he  was  engaged  in  passing  over  the  same  the  planks  so  pro- 
vided by  the  defendant  gave  way,  and  this  plaintiff  was  precipitated  to  the 
ground,  falling  upon  his  wheelbarrow  and  bruising  and  injuring  his  body, 
limbs  and  person,  from  which  injuries  he  has  suffered  great  mental  and 
bodily  pain  and  anguish  and  loss  of  time,  and  been  compelled  to  He  In  bed 
for  four  months,  and  is  still  in  bed." 

It  will  be  observed  that  the  plaintiff  averred  that  he  was  Injured  by  rea- 
fson  of  an  unsafe  and  insecure  ''passageway  from  the  said  cars  to  the  said 
yard."  The  proof  tended  to  show  that  the  defendant  bad  a  switch  in  its 
tan  bark  yard  shed ;  that  the  passageway  was  constructed  of  boards  from  the 
oar  to  the  tmck  part  of  the  shed ;  that  there  was  an  opening  below  the  pas- 
sageway about  eight  feet  deep;  that  one  of  the  boards  broke  while  the  plain- 
tiff was  crossing  it  with  a  wheelbarrow  load  of  tnn  bark,  throwing  the 
wheelbarrow  and  himself  to  the  bottom  of  the  open  space.  He  fell  on  the 
wheelbarrow  and  sustained  the  injuries  complained  of. 

It  is  insisted  that  the  plaintiff  did  not  prove  his  cause  of  action  as  alleged, 
because  the  passageway  did  not  fead  from  the  car  into  the  defendant's  yard. 
If  there  had  been  no  covering  over  the  place  where  the  bark  was  beiDtf 
stacked,  that  space  would  properly  l)e  designated  as  a  yard.  The  injury  was 
not  averred  to  be  from  a  defective  condition  of  the  yard,  but  of  the  passage- 
way. The  mere  fact  that  the  pleader  called  the  space  covered  by  a  roof  a 
yard  was  not  materir^l,  for  he  testified  he  was  injured  by  the  defective  con- 
dition of  the  passageway  which  led  to  the  place  where  the  tan  bark  was 
stacked. 

It  is  insisted  that  a  peremptory  instruction  should  have  lieen  given  for  the 
defendant.  The  law  is  well  settled  that  where  a  servant  is  injured  by  a  de- 
fective appliance,  if  the  master  had  knowleilge  of  such  defect  or  ought  to 
have  had,  and  that  the  servant  did  not  know  of  it  and  did  not  have  equal 
means  of  knowing  with  the  master,  damages  may  be  recovered  against  the 
master  for  such  injury.  In  this  case  the  plaintiff  testified  that  the  foreman 
had  placeil  the  planks  for  his  use;  that  over  the  hole  where  he  fell  a  thin 
plank  was  placed  on  a  thick  one  as  part  of  the  passageway;  that  the  lower 
plank  was  rotten  and  gave  way  and  threw  him  in  the  hole;  that  he  did  not 
know  of  its  defective  condition.  It  was  the  duty  of  the  master  to  furnish  a 
passageway  in  a  reasonably  safe  condition.  If  the  passageway  was  con- 
atruoted  when  the  plaintiff  began  to  wheel  tan  bark  over  it,  he  did  not  have 
the  same  means  of  knowing  the  defect  in  it  as  did  the  master.  However, 
this  was  a  question  for  the  jury,  and  it  decided  for  appellee.  We  are  of  the 
opinion  that  a  peremptory  instruction  should  not  have  been  given. 

In  the  grounds  for  a  new  trial  no  error  Is  complained  of  as  to  instructions, 
•except  as  to  the  failure  of  the  court  to  give  a  peremptory  one,  therefore, 
there  is  no  question  here  for  review  as  to  the  correctness  of  the  instructions, 
«xoept  as  to  the  peremptory  instruction.  We  will,  however,  add  that  we 
think  the  court  properly  instructed  the  jury.  If  the  testimony  had  been 
weighed  from  the  number  of  witnesses,  it  preponderated  in  favor  of  the  de- 
fendant. However,  the  jury  was  the  judge  of  the  weight  and  credibility  of 
the  testimony,  and  we  are  unwilling  to  hold  that  the  verdict  is  so  against 
the  weight  of  the  evidence  that  a  new  trial  should  be  given. 

The  judgment  is  affirmed. 
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CITY  OF  COVINGTON  v.  HERZOG. 

(Filed  November  1*2,  1903.) 

1.  License  tax— Constitutionality— An  ordinance  of  a  city  of  the  second 
class  passed  pursuant  to  section  30fi8  of  the  Kentucky  Statutes,  which  is  a 
part  of  the  charter  of  cities  of  that  class,  providing  for  the  payment  of  a 
license  tax  on  the  business  of  real  estate  tigent,  is  not  in  violation  of  the 
Constitution. 

3.  Same— Sufliciency  of  pleading— The  mere  averment  in  a  petition  to  pre- 
vent the  prosecution  of  the  plaintiff  for  failure  to  pay  the  license  imposed; 
that  the  amount  of  the  tax  as  fixed  was  oppressive,  unequal,  unjust  and  dis- 
proportionate to  those  borne  by  tradesmen  and  professional  mnn  within  the 
city,  was  not  a  sufficient  averment  of  facts  to  sustain  a  cause  of  action. 

3.  Same — The  fact  that  the  ordinance  in  question  groupeii  the  several  occu- 
pations of  real  estate  agents  and  brokers,  financial  agents  and  brokers, 
house  rental  agents,  and  lien  and  brokerage  com]Xknies  into  the  single  class 
of  real  estMte  agents  and  levied  a  single  tax  thereon,  does  not  afford  a  ground 
for  complaint  by  one  engaged  in  either  or  all  of  them. 

F.  J.  Ilanlon  for  appellant. 

Myers  &  Howarti  for  appellee. 

Api)eal  from  Kenton  Circuit  Couit. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  the  city  of  Covington,  appeals  from  a  judgment  of  the  Ken- 
ton Circuit  Court,  overruling  their  general  demurrer  to  the  petition  of  ap- 
pellee, and  the  entry  of  a  judgment  prohibiting  the  city  from  prosecuting 
appellee  for  conducting  a  real  e.state  business  without  license  as  required  by 
ordinance.  The  petition  of  appellee  alleges  "that  he  has  for  many  years 
been  employed  as  the  agent  of  other  persons  in  buying,  selling  and  renting 
real  esbite,  and  in  buying  and  selling  mortgage  and  other  real  estate  lien 
notes;"  that  the  city  of  Covington,  on  the  25th  of  April.  H.OI,  passed  an  or- 
dinance relating  to  the  licensing  of  various  lines  of  business;  that  section  4 
of  the  ordinance  provides:  "Real  estate- t»:ich  and  every  person  or  firm 
engaged  in  the  eapacily  of  or  following  the  business  of  real  estate  agents 
shall  pay  a  license  annually  of  f25.  By  real  estute  agent,  for  the  purpose  of 
this  section,  is  meant  each  and  every  person  or  firm  who  buys  or  sells  real 
estate,  eithf-r  at  auction  or  private  sale,  for  a  commission;  or  who  loans 
money  on  real  estate,  rents  hou.sesand  collects  rents  therefrom,  or  sells  mort- 
gage or  lien  notes  for  commission,  shall  l)e  considered  as  engaged  in  the  real 
estate  business,  and  as  such  must  pay  the  license  as  herein  prescribed. " 

That  this  ordinance  and  section  30.58  of  the  Kentucky  Statutes,  which  is  a 
provision  of  charters  of  cities  of  the  second  class,  were  both  unconstitutional 
and  void  in  so  far  as  they  authorize  the  levy  of  a  license  tax  on  real  esoite 
agents,  because  they  subdivide  the  business  into  six  distinct  oooupatlons. 
namely:  "Real  estate  agents  and  brokers,"  "financial  agents  and  brokers." 
"house  rental  agents,"  "lien  and  brokerage  companies;"  that  under  the 
statute  and  ordinance  the  city  had  the  right  to  levy  a  license  tax  on  persons 
pursuing  any  one  of  these  various  occupations,  which  were  Id  reality  the 
same  business;  and  that  the  license  tax  of  $35  was  oppreslve,  unequal,  un- 
just, and  disproportionate  to  those  Ixirne  by  tradesmen  and  professional  men 
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nerally  within  the  city  of  CoTington,  and  disproportionate  and  unequal 
the  lioense  or  occupation  taxes  levied  generally  by  the  ordinance.  Section 
I  of  the  Constitution  provides  that  "all  property,  whether  owned  by  nat- 
■al  persons  or  corporations,  shall  be  taxed  in  proportion  to  its  value,  unless 
:eiiipted  by  the  Constitution .  and  all  corporate  property  shall  pay  the  same 
.te  of  taxation  paid  by  Individual  property.  Nothing  in  this  Constitution 
lall  be  construed  to  prevent  the  general  assembly  from  providing  for  taxa- 
on  based  on  income,  license,  or  franchises." 

Section  181  of  the  Constitution  provides  that  "the  general  apsenjbly  may, 
y  {general  laws  only,  provide  for  the  payment  of  license  fees  on  franchises, 
sock  used  for  breeding  purposes,  the  various  trades,  occupations  and  pro- 
;^ssion8,  or  a  special  or  excise  tax;  and  may,  by  general  laws,  delegate  the 
»ower  to  counties,  towns,  cities  and  other  municipal  corporations  to  impose 
.nd  collect  license  fees  on  stock  used  for  breeding  purposes,  or  franchises, 
Tildes,  occupations  and  professions. ' ' 

In  pursuance  to  these  provisions  of  the  Constitution  the  general  assembly 
:n  the  charter  of  cities  of  the  second  class  provides  that  the  general  coun- 
?A\  of  such  city  shall  have  power  by  ordinance  to  tax  and  regulate  every 
known  kind  of  occupation  and  pursuit.  Including  auctioneers,  real  estate 
agents  and  brokers,  financial  agents  and  brokers,  rental  agents,  etc.,  and 
the  ordinance  in  this  case  conforms  substantially  to  the  provisions  of  section 
3058  of  the  statute.  While  appellee  alleges  that  the  license  tax  of  ISo  is  un- 
equal, unjust  and  disproportionate  to  that  levied  upon  other  similar  occu- 
pations, no  facts  are  recited  to  support  the  averment,  and  the  allegation  as 
it  stands  is  nothing  more  than  a  conclusion  of  law. 

While  there  is  a  general  similarity  in  each  of  the  various  occupations 
grouped  in  the  ordinance  under  the  head  of  dealers  in  real  estate,  an<l  the 
same  person  might  well  engage  in  al!  of  them  at  the  same  time,  yet  they  are  by 
no  means  identical,  and  either  of  them  might  furnish  suflicient  employment 
to  occupy  the  entire  time  of  a  person,  firm  or  corporation.  We  see  no  ground 
for  complaint  on  the  part  of  appellee  because  the  ordinance  has  grouped  all 
of  these  separate  occupations  under  a  single  head  and  levied  a  single  tax,  as 
though  they  only  constitute  one  occupation.  If  the  city  had  seen  fit  to  sep" 
arate  each  of  these  occupations  into  separate  heads,  and  required  the  pay^ 
ment  of  a  license  tax  for  the  prosecution  of  each  one  of  them,  appellant 
would  have  had  better  grounds  for  complaint. 

We  have  had   similar  contentions   before  us  as  to   the  constitutionality  of 

this  provision  of  appellant's  charter,  which  also  appears  in  the  charters  of 

cities  of  the  first,  third  and  fourth  classes.  In  the  cases  of  Commonwealth  v. 

Laundry  Companies,  105  Ky..  257;  City  of  Covington  v.  Woods,  08  Ky.,  344. 

and  Crossdale  V.  City  of  Cynthiana,  21  Ky.  Law  Rep.,  3fi.     In  all   of  these 

cases  the  oonstltutionality  of  the  statute  and  the  ordinances  pursuant  thereto 

were  upheld.     The  mere  averment  of  the  petition  that  the  tax  is  oppressive- 

and  unequal  is  not  suflicient  averment  of  facts  to  support  a  cause  of  action. 

For  reaions  Indicated  the  judgment  is  reversed  and  cause  remanded,  with 

instniotions  to  sustain  the  demurrer  filed  by  the  city  and  for  other  proceed^ 

ings  con8i8t;>nt  herewith. 
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<::OMMON WEALTH,    BY,   &c.    v.  YOUNG    MEN'S    CHRISTIAN  ASSO- 
CIATION. 

C1TY;0F  LOUISVILLE  V.  SAME. 

(Filed  November  12,  1903.) 

Exemption  from  taxation— The  property,  not  exceeding  one-half  acre,  be- 
longinj;  to  a  Young  Men's  Christian  Association  and  used  by  it  in  the  con- 
duct of  its  work,  and  also  that  rented  out  for  the  purpose  of  raising  revenue 
for  aid  in  the  maintenance  of  the  institution,  as  well  as  that  taken  in  pay- 
ment of  donations  to  the  institution  and  held  pending  a  sale,  is  exempt  from 
taxation  under  the  provisions  of  section  170  of  the  Constitution,  both  on  the 
ground  that  it  is  a  place  actually  used  for  religious  worship  and  that  the 
institution  is  one  of  purely  public  charity. 

Jas.  B.  Clark  and  H.  L.  Stone  for  appellants. 

Hayes  &  Wells,  Helm,  Bruce  &  Helm  and  Strother  &  Gordon  for  appellees. 

Appeals  from  Daviess  Circuit  Court  and  Jefferson  Circuit  Court,  Chan- 
cery Branch,  Second  Division,  respectively. 

Opinion  of  the  court  by  Judge  O'Rear. 

Those  two  appeals  involve  a  common  question,  namely,  the  liability  of  the 
property  of  appellees  to  taxation.  In  each  case  the  appellee  owns  a  large 
and  valuable  building,  used  in  part  for  other  purposes  than  directly  by  the 
association.  Rooms  in  the  buildings  are  rented  to  raise  revenue  to  help  to 
maintain  the  institutions.  A  considerable  part  of  the  buildings  are  con- 
stantly used  by  the  associations  for  their  meetings  and  other  work.  In  each 
case  also  the  appellee  owns  a  vacant  lot,  and  other  property,  pending  Its  sale. 
The  lots  were  taken  in  payment  of  donations  to  the  institutions.  Appellees* 
claim  of  nonliability  to  taxation  depends  upon  the  character  of  the  institu- 
tions. 

All  property  must  share  in  bearing  the  burden  of  government,  except  such 
as  by  the  Constitution  is  expressly  exempt.  Section  ITO  of  that  instrument 
is  as  follows:  "There  shall  Ix*  exempt  from  taxation  public  property  used 
for  public  purposes,  places  actually  used  for  religious  worship  with  the 
grounds  attached  thereto  and  used  and  appurtenant  to  the  house  of  worship, 
not  exceeding  one-half  acre  in  cities  or  towns,  and  not  exceeding  two  acres 
in  the  country ;  places  of  burial  not  held  for  private  or  corporate  profit,  insti- 
tutions of  purely  public  charity,  and  institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corporation,  and  the  income  of  which  Is 
devoted  soli  ly  to  the  cause  of  education;  public  libraries,  their  endowments, 
and  the  iiu-uiiieof  such  property  as  is  used  exclusively  for  their  maintenance: 
all  parsonat:.»s  or  residences  owned  by  any  religious  society,  and  occupied  as 
«  home,  and  for  no  other  purpose,  by  the  minister  of  any  religion,  with  not 
exceeding  one  half  acre  of  ground  in  towns  and  cities  and  two  acres  of 
ground  in  the  country  appurtenant  thereto." 

Appellees  claim  to  come  within  the  classes  of  exempted  objtvts  above 
named  on  three  grotmds:  First,  that  their  buildings  are  places  actually  used 
for  religious  worship,  and  do  not  exceed  one-half  acre  of  ground:  secoDd, 
that  they  are  institutions  of  purely  public  charity;  and,  third,  that  they  are 
institutions  of  education  not  used  or  employed  for  gain  by  any  person  or 
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'poration,  and  the  inoome  of  which  is  devoted  solely  to  the  cause  of  edu- 
lon.  The  circuit  courts  of  Daviess  and  Jefferson  counties  each  sustatnecl 
3  claims  of  exemption. 

Che  act  of  legislature  granting  the  charter  to  appellee,  the  Louisville  asso- 
ktion,  approved  April  8.  1878  (2  Acts.  Ih78.  pnge  Ji?80),  states  the  purposes  of 
e  association  thus:  '* Whereas,  certain  persons  have  associated  themselves 
?ether  as  a  Young  Men's  Christian  Association,  for  the  promotion  of  re- 
gion, morality^  and  intellectual  and  social  Improvement,  and  for  the  better 
oniotion  of  these  ends  desire  a  charter  of  incorporation,  therefore,  be  it 
acted,  etc. " 

The  Constitution  adopted  by  the  nsscclatlon,  in  which  is  set  forth  its  pur- 
jses,  declares: 

"Section  1.  It  shall  be  the  object  of  the  association  to  seek  out  young  men 
id  endeavor  to  bring  them  under  moral  and  religious  influences;  to  secure 
»eir  attendance  at  some  place  of  worship;  to  introduce  them  to  the  mem- 
?rs  and  privileges  of  this  association;  to  aid  them  in  selecting  suitable 
oarding  places  and  employment,  and  by  every  possible  means  to  surround 
leni  with  Christian  influences. 

" Section  2.  Members  shall  exert  themselves  to  interest  the  churches  to 
rhich  thpy  may  belong  in  the  object  and  welfare  of  the  association,  and  use- 
11  proper  means  to  increase  its  usefulness." 

The  objects  and  purposes  of  the  Owensboro  Association  are  substantially 
he  same. 

So  much  for  the  apparent  nature  of  the  association.  Actually,  on  every 
^unday  afternoon  there  is  held  in  their  buildings  a  religious  service  for  the 
.vorship  of  God.  Asa  witness  describes  these,  they  are  "much  like  preach- 
ing service,  though  not  so  formal;"  there  is  singing  of  hymns,  r«^nding  of 
Scriptures  and  expounding  of  the  same,  prayer,  and  generally  an  invitation 
and  exhortation  to  men  to  begin  the  Christian  life.  In  addition  to  th**se  re- 
ligioiis  Sunday  services,  which  may  be  said  to  correspond  with  the  preach- 
ing services  of  the  churches,  there  are  regularly  taught  Bible  classes  in  the 
association  buildings,  which  classes  correspond  very  nearly  to  the  Sunday- 
school  work  done  by  the  churches.  Other  religious  studies  are  also  con- 
ducted. All  of  these  services  are  strictly  religious  services,  and  are  actually 
held  in  the  association  buildings.  In  addition  to  these,  other  work  of  a  re-> 
ligious  nature  is  done  by  the  association  outside  of  the  building.  Its  re- 
ligious work  is  its  main  work.  Its  secretary  receives  a  salary.  He  is  the 
only  one  of  the  association  who  receives  any  money  comi)en8ation  from  it. 
His  duties  are  quite  similar  to  those  of  a  pastor  of  a  church. 

There  was  nothing,  perhaps,  in  all  that  moved  the  settlement  of  this  coun- 
try and  the  establishment  of  its  forms  of  government  more  dominant  than 
the  religious  idea.  From  the  earliest  settlement,  through  every  form  of 
social  compact,  and  by  universal  consent,  engrafted  now  either  upon  the 
Constitutions  of  the  States,  or  upon  their  statutes,  Is  the  idea  that  the  pub- 
lic well-being  justifies  the  most  liberal  encouragement  of  religious  teachings 
and  practices;  and  to  that  end,  always,  buildings  used  for  religious  worship 
have  been  exempted  from  taxation.  Beligious  societies  are  deemed  to  be 
public  benefactors.  Their  teachings  and  moral  discipline  among  their  mem- 
I)er8  are  probably  of  as  much  value  to  society  in  keeping  the  peace,  and  pre^ 
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serving  the  rights  of  property,  as  the  most  elaborate  and  expensive  police 
system  without  such  Influence.     Hence  they  are  regarded  with  favor. 

No  one  church,  or  sect,  Is  regarded  by  the  law  above  any  other.  Nor  does 
the  manner  of  worship,  or  the  method  of  teaching,  or  the  creed,  affect  this 
public  policy.  It  is,  therefore,  not  material  that  the  institution  claiming 
the  benefit  of  the  constitutional  exemption  is  without  an  ordained  preacher; 
or  that  its  methods  involve  a  departure  from  the  customary  modes  of  worship. 
If  the  worship  is  religious,  commending  itself  to  the  consciences  of  its 
votaries,  it  is  within  the  pale  of  the  law's  favor.  We  have  no  hesitancy  in 
declaring  that  appellees,  in  the  use  of  their  buildings  as  places  actually  used 
for  religious  worship,  are  exempted  from  taxation  thereon  as  being  clearly 
within  the  letter  and  intent  of  section  170  of  our  Constitution. 

But  If  the  society  owns  other  property,  not  actually  used  as  a  place  for  re- 
ligious worship,  or  if  it  owns  property  so  used,  but  in  excess  of  the  quantity 
exempted  by  that  clause  of  the  Constitution  which  has  been  quoted,  or  if 
some  part  of  its  buildings  is  used  distinctly  for  other  purposes,  such  excess 
would  be  liable  to  taxation  as  other  property,  without  regard  to  its  owner- 
ship, unless  by  some  other  provision  of  the  Constitution  it  was  exempt. 
Which  brings  us  to  consider  appellee's  claim  that  they  are  institutions  of 
purely  public  charity. 

Charity,  in  its  broad  sense,  should  abound  in  every  institution,  tempering 
even  the  rigor  of  the  law,  and  meliorating  tlie  harsh  conditions  of  life.  It 
is  announced  by  Divine  authority,  and  reganled  by  the  common  consent  of 
all  enlightened  people  as  being  the  chief  of  human  virtues.  When  property 
is  employed  in  its  unselfish  exercise  on  behalf  of  the  public,  where  it  eases 
the  burden  of  society,  and  in  a  measure  thereby  discharges  a  duty  which  the 
public  on  its  conscience  owes  to  unfortunate  humanity,  and  is  unrestricted 
save  by  the  limitation  of  ability,  the  charity  may  be  said  to  be  ti  purely  pub- 
lic one.  "Public  charities  are  public  blessings,  and  the  Commonwealth  is 
interested  in  giving  force  and  effect  to  them,"  this  court  declared  in  Cham- 
bers V.  Baptist  Educational  Society,  1  B.  Mon.,  215. 

Aside  from  that  part  of  the  religious  work  done  by  appellees,  which  may  be 
denominated  devotional,  they  undertake  to  bring  within  the  religious,  moral 
and  intellectual  influences  of  the  institution  all  young  men,  and  for  that 
matter,  old  men,  too,  for  their  betterment,  improvement  and  protection 
from  evil  influences  and  consequences.  It  is  not  so  much  the  giving  of 
alms,  or  in  aid  of  the  mendicant.  The  endeavor  is  to  reach  the  boys  and 
young  men  t)efore  they  need  alms,  and  before  they  are  reduced  to  Ix^ggary; 
and  by  training  the  minds,  and  teaching  them  how  to  use  and  preserve  their 
bodies,  and  how  to  live  useful  and  honest  lives,  to  save  them  from  the  lower 
grades  of  misfortune  so  familiar  in  the  utter  helplessness  of  abject  poverty, 
and  disease,  and  want.  This  is  ac(;omplished  by  the  Instiiutious  keeping 
open  attractive  quarters,  where  libraries  of  useful  books,  current  magazines 
and  newspapers,  innocent  games  of  amusement,  a  gymnasium  for  the  exer- 
cise and  development  of  the  body,  and  night  schools  affording  additional 
opportunities  to  such  as  have  not  had  sufficient  advantages  in  education,  are 
all  accessible  to  whomsoever  will  avail  himself  of  them,  without  regard  to 
creed  or  nationality.  Lists  of  decent  boarding  houses  are  kept,  to  which 
strangers  are  directed.     Proper  acquaintances  and  associations  are  fonned 
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I  useful  and  moral  instniction  imparted.  In  other  words,  they  help  the 
^)le?s,  would  keep  the  innocent  innocent,  endeavor  by  placing  clean  ideals 
I  experiences  before  the  youth  to  have  them  adopt  them  in  their  lives; 
y  aid  the  uneducated  to  a  limited  but  practical  education;  this  is  all  done 
r  the  love  of  God  and  for  the  love  of  our  neighbor,  in  the  catholic  and 
i versa  1  sense,  free  from  the  stain  of  anything  that  is  personal,  private  or 
Ish,"  and  it  is,  therefore,  as  said  by  this  court  in  Ford  v.  Ford's  Kx'or, 
Ky..  576,  a  charity. 

}\it  it  ia  argued  that  however  benevolent  the  purposes  and  work  of  these 
;titiitiotis,  they  are  liinitefl  to  their  own  members,  and  consequently  come 
der  the  head  of  private  instead  of  public  charities.  The  institutions  have 
•mberships,  for  which  a  nominal  fee  is  exacted.  Many,  if  not  most,  of 
-ir  privileges  are  restricted  to  their  own  meml)ers.  But  the  n)eml)ers  have 
prt)perty  right,  or  at  most  but  a  qualified  and  temporary  one  in  the  build- 
^s  or  funds  of  the  associations.  They  receive  no  profits  or  dividends.  Cer- 
"u^ates  of  memlxTship  are  ijol  tran.*^ferable  and  have  no  nioncy  value.  The 
liitiun  of  the  members  is  siniilar  to  that  of  members  of  churches— a  mem- 
rship  entailing  a  iiecuniary  obligation  and  probaDly  an  insignia  of  worthi- 
'ss  and  good  standing  for  the  time  Ixing,  The  fund  by  which  the  lots 
ere  acquired  and  the  liuildings  erected  and  furnished  was  in  the  main  con- 
ibuted  by  charitably  disp(?sed  jx^rsons  who  have  absolutely  no  pecuniary 
iten^st  in  or  control  of  the  institutions.  They  are  donated  for  the  perpetual 
ijoynient  of  all  who  shall  avail  themselves  of  the  privileges.  The  part  con- 
•ibuted  by  member.ship  fees  is  by  far  the  smaller  part  of  the  means  neces- 
iry  to  mainuiin  the  association's  work.  Any  man  or  youth  of  acceptable 
iioral  standing  is  eligible  for  uj em bershi p.  Many  of  the  privileges  of  the 
nstitutions  are,  however,  ab.solutely  free  to  all  the  public.  But  the  fact 
hat  some  part  of  the  expense  in  maintaining  the  institution  is  required  to 
)e  paid  by  those  who  enjoy  all  its  privileges  does  not  change  its  character 
IS  a  public  charity.  It  was  held  by  this  court  in  Trustees  of  Kentucky 
r'emale  Orphan  {school  v.  City  of  Louisville,  100  Ky.,  470,  that  the  fact  that 
I  small  stipend  was  exacted  from  some  of  those  who  were  benefited  by  the 
school  did  not  detract  from  its  character  as  an  institution  of  purely  public 
^■harity.  That  n^gulation  merely  made  the  charity  partly  self-sustaining.  It 
was  also  held  in  that  case,  and  the  cases  decided  at  the  same  time,  that  the 
fact  that  only  a  limited  number  of  the  public,  and  of  their  selection  by  sec- 
tarian trustees,  did  not  deprive  it  of  its  characteristics  as  a  purely  public 
charity.  It  is  plain  that  the  framers  of  the  Constitution  could  not  have 
meant  that  only  those  institutions  should  be  included  in  their  exemption 
which  were  freely  open  U)  all  the  public— for  there  are  none  such.  Discip- 
line, order,  regulation  and  selection  are  necessary  in  dispensing  such  char- 
ities, and  requirements  not  unr(»a.sonable  in  these  particulars,  although  they 
limit,  as  of  necessity  they  must,  the  number  to  be  benefited  to  the  accom- 
modation of  the  means  at  hand,  are  not  at  all  incompatible  with  the  general 
character  of  such  institutions. 

As  the  institutions  are  ones  of  purely  public  charity,  which  includes  its 
educational  features,  not  separately  considered  for  that  reason,  all  their 
property  is  exempt  from  taxation.  For,  as  said  by  the  court  in  the  course 
of  the  opinion  in  Trustees  Ky.  Female  Orphan  School  v.  City  of  Louisville, 
supra,  at  page  48<i:    "I'pon  the  whole  it  would  seem  that  when  the  statute 
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exempts  the  'institution'  from  taxation,  and  no  qualifying  words  are  used 
showing  or  tending  to  show  that  only  the  property  'used'  by  tb«  institution, 
or  'connected*  with  the  institution,  Is  to  be  exempt,  then  the  associated  en- 
tity—the corporate  being— with  its  estate  as  an  entirety  is  embraced  by  the 
word  institution." 

The  cases  of  Newport  v.  Masonic  Temple  Association,  108  Ky.,  333,  21  Ky. 
Law  Bep.,  1785;  Widows  and  Orphans'  Home  of  the  Odd  Fellows  of  Ky.  v. 
Bosworth,  Sheriff,  21  Ky.  Law  Rep.,  1605,  and  C<mmionwealth  v.  Lexington 
Cemetery  Co.,  24  Ky.  Law  Rep.,  SJ24,  are  cited  by  appellants  as  indicating  a 
different  construction  from  that  here  given  in  section  170  of  the  Constitu- 
tion. 

In  addition  to  the  fact  that  those  cases  do  not  purport  to  overrule  the  com- 
paratively recent,  and  thoroughly  considered,  case  of  Trustees  of  Ky.  Female 
Orphan  School  v.  City  of  Louisville,  supra,  and  were,  therefore,  not  consid- 
ered by  the  court  as  being  in  conflict  therewith,  there  is  this  distinction 
between  them  on  the  one  side  and  the  Orphan  School  case  and  these  cases  on 
the  other.  The  Masonic  Temple  case  and  the  Odd  Fellows  Widows  and  Or- 
phans' Home  case  were  each  private  charities,  pure  and  simple,  and  so  held 
by  the  court,  because  they  were  exclusively  for  the  benefit  of  certain  desig- 
nated beneficiaries,  those  dependent  upon  the  creators  of  the  charities,  or  for 
the  benefit  of  the  persons  claiming  the  exemption,  as  in  the  case  of  the  Ma- 
sons. They  were  held  to  have  certain  secrat  rites,  ceremonies  and  distinc- 
tions which  might  be  deemed  to  have  a  peculiar  value;  at  least  they  were 
Intended  to,  and  did,  exclude  all  the  public  but  thtmselves  from  their  en- 
joyment; they  owned  their  property,  and  used  it  exclusively  for  their  own 
personal  enjoyment  and  entertainment,  as  a  social  club  or  other  similar 
association  might.  Their  charitable  contributions  were  more  in  the  na- 
ture of  a  mutual  insurance  or  protective  arrangement  by  which  they  insured 
themselves,  or  the  dependent  members  of  their  famiilies,  against  want  in 
certain  contingencies.  Their  charitable  work,  if  any  outside  of  that  be-  ' 
stowed  on  themselves  and  their  own  families,  was  incidental  only,  and 
not  the  objective  purpose  of  the  institutions. 

The  cemetery  company  case  was  decided  upon  the  express  language  of  the 
Constitution,  which  exempted  only  the  places  of  burial,  or  graveyards,  and 
not  investments  devoted  to  the  maintenance  of  burial  places.  Two  cases 
from  other  courts  denying  the  exemption  to  Young  Men's  Christian  Asso- 
ciations have  been  cited  by  counsel  for  appellants,  viz. :  Auburn  v.  Y.  M. 
C.  A.  (a  Maine  case),  99  Atl.  Rep.,  9«2;  and  the  other  a  New  Jersey  case, 
State  v.  Patterson,  39  Atl.  Rep.,  665. 

The  first  of  these  cases  was  made  to  turn  upon  the  peculiar  phraaeology  of 
the  Maine  statute,  to  wit:  "Kxoept  that  so  much  of  the  r«al  estate  of  such 
corporations  is  not  occupied  by  them  for  their  own  purposes,  shall  be  taxed 
in  the  municipality  in  which  it  is  situated." 

All  that  part  of  the  association's  buildings  actually  occupied  by  them  was 
held  to  be  exempt.  The  New  Jersey  case  discusses  only  the  "charitable 
feature"  of  the  question.  It  held  that  the  word  charity  in  their  statute  was 
not  used  in  its  broad  sense,  but.  on  the  contrary,  was  used  solely  in  tbe 
sense  of  "aid  to  the  needy."  This  construction  of  the  word  is  not  in  har- 
mony with  that  uniformly  placed  upon  it  by  this  oon'rt. 

The  judgment  of  the  circuit  courts  are  eaoh  affirmed. 

The  whole  court  sitting. 

Chief  Justice  Burnam  dissenting. 


^l\e  K^qtacky  I^aW  K^P<>rter 
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[Reported  by  Walter  G.  Chapman,  Biiq.,  of  the  Frankfort,  Kj.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 

HEXSLKY,  &c.  V.  FRANKLIN,  &c. 

(Filed  November  12,  1903— Not  to  be  reported.) 

Land  gales— Recovery  of  purchase  money— In  thiH  action  to  recover  the  de»- 
ferred  ptiyments  of  purchase  money  for  real  estate  the  evidence  is  sullicient 
to  sustain  the  judKinent  of  the  court  that  the  plaintiff  is  not  entitled  to  re- 
cover on  account  of  the  superior  title  of  third  parties  to  a  part  of  the  land, 
which  deprives  the  vendee  of  a  portion  of  the  tract  conveyed,  exceeding?  in 
value  the  amount  of  the  deferred  iMiyments. 

John  W.  Howard  for  appellees. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani.  « 

On  the  31st  day  of  March,  Ih1i6,  the  appellants,  John  W.  and  Lurinda 
Hensley,  sold  and  conveyed  by  general  warranty  deed  to  Paulina  Franklin 
a  tract  of  al>out  (.00  acres  of  land  lying  in  Mtigoffln  county,  in  consideration 
of  1900,  all  of  which  was  piiid  in  cash,  except  $231. fi6.  On  the  4th  of  January, 
18ft7,  the  appellants  brought  this  suit  against  the  appellees,  in  which  they 
askeii  a  judgment  against  them,  and  for  an  enforcement  of  their  vendor's 
lien,  and  the  stile  of  enough  of  the  land  to  pay  the  balance  of  the  purchase 
money.  The  defendants  answered  that  since  their  acceptance  of  plaintiffs' 
deed  they  had  discovered  that  Stephen  and  Jasix^r  Wheeler  were  claiming  a 
large  portion  of  the  boundary  of  land  under  older  grants,  and  allege  that 
plaintiffs  were  insolvent,  and  made  their  answer  a  cross  petition  against  the 
Wheeleni,  and  called  upon  them  to  set  up  their  claims  to  any  part  of  the  land 
covered  by  their  deed.  Stephen  Wheeler  filed  an  answer  in  response  to  the  cross 
petition,  in  which  he  claimed  to  lie  the  owner  of  almut  fifty  acres  of  the  land 
covered  by  defendants*  deed,  and  Jasper  Wheeler  answered  that  he  owned, 
under  senior  grants,  alxmt  150  acres  of  the  tract.  The  plaintiffs  controverted 
the  claims  of  both  the  Wheelers,  and  in  th^^ir  reply  to  the  answer  of  the  de- 
fendants allege  that  prior  to  the  conveyance  they  had  notified  the  defend. 
ants  of  the  claim  of  the  Wheelers  to  a  part  of  the  land  covered  by  the  deed; 
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and  that  they  would  cot  warrant  the  title  as  against  them,  but  that  by  mis- 
take and  inadvertance  the  deed  contained  a  clause  of  genera!  warranty  ns  to 
the  entire  tract.  The  affinnatlve  averments  of  the  reply  were  controverted 
by  rejoinder.  A  great  deal  of  testimony  wn^  taken  pro  and  con,  and  upon 
final  submission  the  circuit  judge  decided  that  Stephen  Wheeler  owoed 
under  senior  grants  about  twenty-five  acres  of  the  boundary  covered  l?y  ap- 
pellants'deed;, and  that  Ja8ix*r  Wheeler  was  the  owner  of  about  seventy- 
seven  and  two-fifths  acres  of  the  land  embraced  in  the  deed;  that  the  value 
of  these  two  tracts  of  land  was  in  excess  of  the  balance  of  the  purcha^ 
money  sued  for.  and  dismissed  plaintiffs*  petition,  and  they  have  appealed. 
Xo  brief  has  been  filed  in  the  case  by  the  appellant,  but  we  have  reached  the 
conclusion,  from  a  careful  reading  of  the  record,  that  the  judgment  appealed 
from  is  sustained  by  the  evidence, 
•ludginent  affirmed. 


PETER  &  MELCHER  STEAM  STONE  WORKS  v.  GREEN.  ' 

(Fileii  November  12,  )903— Not  to  be  feported. ) 

Dnmnges— Muster  and  servant— Pleading— The  failure  of  the  servant' 
petition  to  allege  that  he  could  not  have  known  of  the  dangerous  oonditlon 
of  a  pile  of  stonf^  near  which  he  was  working  at  the  time  of  the  injuiy  by 
the  exercise  of  ordinary  care  did  not  render  his  petition  defective,  the  alle- 
gation that  he  was  wholly  unaware  of  and  had  no  knowledge  or  information 
of  the  danger  he  was  subjected  to  by  the  act  of  his  master's  superinteDdent 
in  placing  the  stone  being  sufiicient. 

Forcht  &  Field  and  O'Neal  &  O'Neal  for  appellant. 

Augustus  E.  Wlllson  for  appellee. 

Ap^al  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee  in  his  petition,  in  substance,  alleged  that  in  August.  IfOI,  he  was 
engage<l  as  stone  cutter  In  the  yards  of  appellant's  stone  works:  that  on  the 
day  previous  to  his  Injury  the  appellant  had  caused  to  be  piled  three  stooe*. 
fifteen  inches  thick,  fifteen  Inches  wide  and  eight  feet  long,  one  upon  the 
top  of  the  other,  at  a  point  in  its  yard  very  near  where  the  appellee  waa  en- 
gaged in  cutting  stone;  that  on  the  day  he  recMved  his  injury  he  was  en- 
gaged at  his  labor  near  to  this  pile  of  stone,  with  his  bock  to  It,  when 
appellant's  superintefient,  Melcher,  who  was  in  charge  of  its  plant,  and 
seeing  the  proximity  of  this  appellee  thereto,  negligently  and  carelessly 
directed  one  of  its  employes  to  place  another  stone  on  this  pile,  of  the  nnie 
dimensions  of  the  others.  Each  of  these  stones  had  under  it  a  stick  two 
Inches  thick  and  about  eighteen  inches  long,  and  the  whole  resting  on  soft 
earth.  In  a  very  few  minutes  after  the  last  stone  was  placed  tba  whole 
toppled  over  and  fell  upon  the  legs  of  appellee,  severely  injuring  biro,  b7 
reason  of  which  he  was  confined  to  his  bed  and  room  for  several  weeks,  and 
that  he  incurred  expense  in  effettina:  a  cure,  and  his  actual  loss  su8t»iDe<i 
by  reason  of  thes*  injuries  amounted  to  tlOS.  He  sued  for  $2,500.  The  ap- 
pellant answered  in  three  paragraphs:  First,  a  general  denial;  second,  cin 
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tributory  negligence  on  the  part  of  appellee;  third,  that  appellee's  Injuries 
were  the  result  of  the  negligent  acts  of  a  fellow  servant  of  equal  grade  with 
appellee.  The  issues  were  completed,  and  a  trial  was  had,  which  resulted 
in  a  verdict  in  favor  of  appellee  for  1200,  and  appellant  asks  for  a  reversal. 

The  appellant  contends  that  appellee's  petition  was  defective  in  failing  to 
«tate  that  he  could  not  have  known  of  the  danger  by  the  exercise  of  ordinary 
«are,  and  refers  to  Bogenschutz  v.  Smith,  84  Ey.,  340.  The  appellee,  in  hla 
petition,  alleged  that  he  was  wholly  unawai'e  of  and  had  no  knowledge  or 
,  Information  of  the  danger  he  was  subjected  to  by  the  negligent  act  of 
Melcher,  the  superintendent.  It  was  unnecessary. for  him  to  allege  that  he 
•could  not  know  of  such  danger  by  the  exercise  of  ordinaiy  care.  The  case 
referred  to  sustains  this  position.  In  the  Bogenschutz  case  the  court  said: 
""'The  petition  in  this  case  is  somewhat  indefinite.  It  does  not  clearly  appear 
whether  the  pleader  intended  to  allege  that  the  injury  resulted  from  the  act 
of  a  fellow  laborer,  caused  by  the  neglect  of  tiie  master  in  not  providing  safe 
and  proper  premises,  or  simply  that  the  injury  was  caused  by  the  alleged 
Improper  obstruction  of  the  gangway.  Construing  it,  as  we  must,  most 
strongly  against  the  pleader,  the  latter  construction  must  be  adopted;  and 
it  was  essential  to  the  sufficient  statement  of  the  alleged  cause  of  action  that 
It  should  have  been  stated  that  the  alleged  defective  condition  of  the  gang- 
way was  unknown  to  the  appellee." 

The  general  rule  is  that  the  master  must  provide  his  employe  with  reason- 
ably safe  implements  and  safe  places  to  perform  his  labor.  Under  the 
.  allegations  and  proof  we  have  a  case  whei'e  the  master  by  his  own  acta  made 
the  place  dangerous,  and  caused  an  Injury  to  his  servant.  The  lower  court 
properly  instructed  the  jury  upon  all  the  issues  in  the  case*.  It  first  sub- 
mitted the  question  to  the  jury  as  to  whether  or  not  appellee  received  hia 
injuries  as  the  result  of  the  negligent  acts  of  Melcher,  the  superintendent, 
•and,  if  so,  permitted  the  jury  to  find  for  appellee;  and,  second,  that  if  he 
received  his  injuries  as  the  result  of  the  negligent  acts  of  his  fellow  servant, 
they  must  find  for  appellant;  also,  if  the  jury  believed  he  received  his  In- 
juries as  the  result  of  contributory  negligence  on  his  part,  or  the  failure  to 
exercise  ordinary  care,  then,  in  such  event,  they  should  find  for  appellant. 
7he  evidence  was  conflicting,  the  verdict  small,  and  we  do  not  feel  author- 
ized to  disturb  the  finding  of  the  jury  thereon. 

Perceiving  no  error  prejudicial  to  the  rights  of  appellant  the  judgment  of 
the  lower  court  is  affirmed. 


ROSE,  &c.  V.  WARE. 

(Filed  November  1«,  lfi03.) 

liimitation— Under  section  2508  of  the  Kentucky  Statutes  the  period  within 
^hich  an  action  for  the  recovery  of  real  property  may  be  brought  shall  not 
in  any  case  be  extended  beyond  thirty  years  from  the  time  the  cause  of 
action  ticorued  by  I'eason  of  any  death  or  the  existence  or  continuance  of  any 
disability.    (Branson  v.  Thompson,  81  Ky.,  387,  overruled.) 

W.  L.  Reeves,  W.  P.  Sandidge  and  Hazelrigg  &  Chenault  for  appellants, 
Kose,  &c. 
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Petrie  &  Standard  for  appellants,  Winston,  &o. 

Perkins  &  Trimble  and  W.  S.  Pryor  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

Under  section  2608,  Kentucky  StatuteF,  the  period  within  which  an  actionr 
for  the  recovery  of  real  property  may  be  brought  shall  not  in  any  case  ber 
extended  beyond  thirty  years  from  the  time  the  cause  of  action  accrued  by 
reason  of  any  de2ith  or  the  existence  or  continuance  of  any  disability.  The 
statute  in  this  case  having  begun  to  run,  and  more  than  thirty  years  having 
elapsed  after  the  cause  of  action  accrued,  the  bar  of  the  statute  was  complete. 
Upon  reconsideration  of  the  case  of  Branson  v.  Thompson,  81  Ky.,  387,  we 
conclude  that  it  is  in  conflict  with  Johnson  v.  Sweat,  81  Ky.,  SP2;  Bankston 
v.  Crabtree  Coal  Co.,  95  Ky.,  466;  Stillwell  v.  Leavy.  84  Ky..  379;  L.  &  N. 
R.  R.  Co.  V.  Thompson,  105  Ky.,  190.  That  case  is  now,  therefore,  over- 
ruled. 

Petition  for  rehearing  overruled. 


LEWIS  V.  ^IAYSVILLP:  &  BIG  SANDY  R.  R.  CO. 

(Filed  November  13,  1908— Not  to  be  reported.) 

Removal  of  causes— Where  a  nonresident  corporation  and  its  lessor,  a  resi- 
dent corporation,  were  joined  as  defendants  in  an  action  for  damages  for 
personal  injuries  sustained  by  the  plaintiff  by  reason  of  the  alleged  negli- 
gence of  the  les.<^e  company,  the  right  of  the  nonresident  to  remove  the 
action  to  the  Federal  court  can  not  be  defeated  on  the  ground  that  the  cor- 
poration should  not  be  treated  as  a  legal  entity,  but  that  the  court  should 
consider  the  individuals  holding  its  stock  and  presume  them  to  be  residents 
of  this  State. 

A.  D.  Cole  for  appellant. 

E.  L.  Worth ington  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justii-e  Burnam. 

The  appellant,  G.  J.  Lewis,  an  employe  of  the  Chepapeake  &  Ohio  By* 
Co.,  brought  this  suit  against  the  Maysville  &  Big  Sandy  R.  R.  Co.,  a  Ken- 
tucky corporation,  and  the  Chesapeake  &  Ohio  Ry.  Co.,  a  Virginia  ^^' 
poration,  to  recover  damages  for  the  loss  of  his  right  leg,  which  he  iill«8^ 
was  occasioned  by  the  negligence  of  the  Chesapeake  &  Ohio  Ry.  Co.  's  em- 
ployes whilst  operating  the  railroad  as  lessees  of  the  Maysville  &  Big  Sandy 
R.  R.  Co.  The  Chesapeake  &  Ohio  Ry.  Co.  filed  its  petition  to  remote  tbe 
case  to  the  United  States  Circuit  Court  for  the  Eastern  District  of  Kentuc*^' 
The  Mason  Circuit  Court  ordered  the  removal,  over  the  objections  of  f**^ 
plalntifif,  and  he  has  appetiled.  Counsel  for  appellant  argues  that  the  ^°^ 
"corporation,"  as  used  in  section  211  of  the  Constitution  of  Kentn^'^^y* 
and  the  words  "company,  association  or  corporation,"  as  used  in  section  ^ 
of  the  Kentucky  Statutes,  do  not  refer  to  the  corporation  as  a  legal  e»^*^' 
but  to  the  various  individuals  who  own  its  stock;  and  that  the  court  ^^"^^ 
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presame  snch^toc'kliolders  to  be  citizens  of  Kentucky;  and  thnt  consequently 
there  exists  no  diversity  of  citizenship  which  Would  entitle  the  Chesapeake 
-&  Ohio  R.  R.  Co.  to  a  removal  of  this  case  to  the  Federal  court. 

We  are  of  the  opinion  that  this  contention  can  not  be  successfully  main- 
tained. The  words,  both  in  the  Constitution  and  in  the  statute,  manifestly 
refer  to  the  corporation  itself,  and  not  to  the  individual  stockholders,  who 
may  be  either  individuals  or  corporations.  Besides,  it  was  held  in  Muller  v. 
Downs,  94  U.  S.  S.  C,  444,  that  for  the  purpose  of  jurisdiction  it  would  be 
•conclusively  presumed  that  all  stockholders  of  a  nonresident  corporation 
were  citizens  of  the  State  in  which  it  was  incorporated.  The  same  conten- 
tion was  made  in  the  case  of  Davis'  Adm'r  v.  C.  &  O.  By.  Co.,  36  Ky.  Law 
Bep.,  8*42,  and  It  was  decided  against  appellant's  contention.  And  in 
Swice's  Adm'x  v.  Maysville  &  Bijir  Sandy  R.  R.  Co.,  25  Ky.  Law  Rep.,  488, 
•it  was  held  that  a  servant  ia  the  employ  of  a  lessee  company,  whose  injury 
was  caused  by  the  negligenoe  of  his  employer  alone,  had  no  cause  of  action 
4igain8t  the  lessor  company.  It  seems  to  us  that  the  opinion  in  these  recent 
<}a8es  are  conclusive  of  the  question,  and  that  the  trial  court  properly  refused 
■to  retain  jurisdiction  of  the  case  after  the  filing  of  the  petition  for  removal. 
For  reason  indicated  the  judgment  is  affirmed. 


HOWSE,  &c.  V.  BEEVES  &  CO. 

(Filed  November  18,  IQOS—Not  to  be  reported.) 

Void  judgment— Party  not  before  court — A  court  can  not  properly  enter  a 
personal  judgment  against  one  who  is  not  before  the  court  by  summons, 
nor  order  the  sale  of  his  property  to  satisfy  liens  against  it;  and  the  consent 
■of  an  attorney,  who  represented  other  defendants  who  were  before  the  court, 
to  the  entry  of  the  judgment  does  not  validate  it  in  the  absence  of  aiithority 
to  act  for  him. 

Hazelrigg  &  Chenault  and  W.  P.  Thome  for  appellants. 

John  D.  Carroll  and  G.  Allison  Holbind  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobsou. 

James  Howse,  Jr.,  bought  of  Reeves  &  Co.  an  ^gine,  separator,  sawmill, 
^rist  mill  and  attachments,  and  executed  in  part  payment  therefor,  with  his 
father  as  his  surety,  two  notes,  each  for  1688;  also  two  notes,  each  for  $125. 
He  executed  a  mortgage  on  the  property  purchased  to  secure  the  notes,  and 
Ills  father  and  mother  executed  a  mortgage  on  certain  real  estate  to  secure  a 
part  of  the  purchase  money.  Reeves  &  Co.  brought  this  suit  to  recover  on 
their  notes  and  to  enforce  their  mortgages.  The  father,  James  Howse,  Sr., 
the  mother,  Rhetta  Howse,  and  the  son,  James  Howse,  Jr.,  were  all  made 
<lefendants  to  the  petition.  A  summons  was  issued  upon  the  petition,  which 
-was  executed  on  the  father;  James  Howse,  Sr. ,  and  returned  not  found  as  to 
the  wife  and  son.  An  alias  summons  was  issued,  which  went  into  the  hands 
of  another  officer,  and  he  executed  it  again  on  the  father;  also  on  the  wife. 

In  this  condition  of  the  record,  and  without  any  service  of  process  on 
.James  Howse,  Jr. ,  the  court  entered  judgment  against  the  father  and  son 


950  JOHNSON  V.  PE  PAUW  UNIVERSITY,  &0. 

on  the  notes,  and  foreclosing  the  mortgages.  The  personal  property  was 
sold  under  the  judgment  and  was  bought  by  the  plaintiff  for  $626.  Tbere- 
japon  exceptions  were  filed  to  the  sf»le  on  the  ground  that  James  Howk,  Jr.f 
was  not  before  the  court.  The  court  overruled  the  exceptions  and  coDflrmed 
the  sale,  and  the  defendants  appeal. 

James  Howse,  Jr.,  has  not  had  his  day  in  court.  The  court  could  Dot 
properly  order  the  sale  of  his  property,  or  enter  any  judgment  agaiDRt  him 
until  he  was  before  the  court,  and  when  on  exceptions  to  the  sale  it  wa& 
shown  that  lie  was  not  before  the  court,  and  that  the  property  had  not  said 
for  its  value,  the  court  should  have  set  the  sale  aside.  The  affidavits  filed 
on  the  hearing  of  the  exceptions  do  not  show  that  Thome,  the  attoroej,  vho 
consented  to  the  entry  of  the  judgment,  had  any  authority  ta  act  for  Jtme* 
Howse,  Jr.     In  fact  the  contrary  appears. 

Judgment  reversed  and  cause  remanded,  with  directions  to  sustain  the  ex- 
ceptions and  set  aside  the  sale. 


JOHX80N  V.  I^ePAUW  UNITERSITY,  &c. 
(Filed  November  12,  1908.) 

1.  Res  ad  judicata — Construction  of  will — Where  some  of  the  heirs  at  law 
of  a  testator  instituted  an  action  to  have  the  will  declared  void,  and  aXlfg^ 
that  the  descendants  and  heirs  of  the  testator  were  numerous  and  that  it 
was  impracticable  to  bring  them  before  the  court  within  a  reasonable  time 
and  asked  that  they  be  allowed  to  sue  for  the  benefit  of  all,  and  the  court 
entered  judgment  dismissing  the  petition,  no  appeal  being  taken  therefrom, 
the  question  of  the  validity  of  the  will  must  be  considered  as  res  adjndlcaia 
after  the  lapse  of  nearly  thirteen  years  without  any  of  the  parties  In  ^hose 
behalf  the  action  was  brought  showing  disapproval,  although  the  will  ffas 
subject  to  the  criticism  that  it  created  a  perpetuity  for  the  selfish  and  pri- 
vate purpose  of  educating  the  descendants  of  cert-ain  persiius,  and  althougb 
no  order  was  made  by  the  court  allowing  the  plaintiffs  to  sue  for  the  bene- 
fit of  all  the  descendants. 

2.  Same— Title— Others  of  the  descendants  having  been  made  defendant.* 
to  an  action  by  the  devisee  for  a  sale  of  certain  of  the  property  devii*d. 
and  having  obtained  an  order  of  court  permitting  them  to  defend  tor 
themselves  and  all  the  other  det^cendants,  and  having  consented  to  the  sale 
and  asked  that  the  proceeds  be  devotetl  to  the  purpose  of  the  will,  the  pnf' 
chaser  at  judicial  sale  took  a  good  title  to  the  property  sold  by  order  of 
the  court. 

C.  C.  Hieatt  for  app(»Hant. 

Harris  &  Marshall  for  appellees. 

Appeal  from  Jefferson  Circuit    Court.    Chancery   Branch,  First  DiTieit^"- 

Opinion  of  the  court  by  Judge  Xunn. 

In  the  y»*ar  18<57  ono  William  Holinan  died  a  citizen  and  resident  of  Jef- 
ferson county,  Kentucky,  and  left  a  will  which  was  admitted  to  probate  and 
was  recorded  In  the  Jefferson  Co\mty  Court  on  the  12th  of  August.  18fi7.  Bt 
his  will  he  made  some  sjjecial  devises  and  then  willed  all  of  his  estate  to  bis 
wife  during  her  life,  and  then  used  this  language:  "And  after  the  death  of 
my  wife  everything  given  Into  the  hands  of  the  trustees  of  the  Greenoartle 
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University  in  the  State  of  Indiana  in  trust,  the  proceeds  of  which  may  be 
used  only  for  the  purposes  of  education  of  the  ^descendants  of  George  Hoi- 
man  and. Jacob  Meek."  It  is  proper  to  remark  here  that  the  appellee,  De> 
Pauw  University,  is  the  legal  successor  to  all  the  rights  and  privileges  of 
the  Greencastle  University  named  in  this  will. 

The  testator,  William  Holman,  never  had  any  children.  George  Hohuan, 
the  person  referred  to  in  his  will,  was  his  father,  and  his  mother  was  the 
daughter  and  only  child  of  Jacob  Meek.  Testator^s  wife  died  in  the  year 
1887,  and  in  the  year  1890  Nicholas  Holman,  George  W.  Holman  and  Wil- 
liam V.  Holman,  who  claimed  to  b3  descendants  of  George  Holman  and 
Jacob  Meek,  brought  an  action  in  the  Jefferson  Circuit  Court  against  this 
appellee,  In  which  they  sought  to  have  that  part  of  William  Holman 's  will 
above  quoted  declared  void,  in  which  action  it  was  alleged  that  George 
Holman  and  his  wife,  a  daughter  of  Jacob  Meek,  left  eleven  children,  all  of 
whom  were  then  dead,  and  that  each  of  them  had  left  children,  and  that 
there  were  more  than  1"20  of  them  who  were  the  descendants  and  heirs  of 
George  Holmau  and  Jacob  Meek;  that  they  resided  in  many  States  and  Ter- 
ritories of  the  Union  and  the  places  of  residence  of  most  of  them  were  un- 
known, and  that  the  question  sought  to  be  litigated  in  their  action 
involved  a  common  or  general  Interest  of  many  persons;  that  it  was  imprac- 
ticable to  bring  all  of  them  before  the  court  within  a  reasonable  time,  and, 
therefore,  the  plaintiffs,  the  three  persons  named,  sued  for  the  benefit  of  ali 
the  descendants  of  George  Holman  and  Jacob  Meek.  In  this  action  they 
descriljed  the  property  of  William  Holman  left  after  the  death  of  his  widow 
and  asked  that  they  be  allowed  to  pi*osecute  the  action  for  the  benefit  of  all 
the  heirs  of  Holman  and  Meek,  and  that  the  court  declare  the  provision  in 
the  will  named  void  and  that  the  property  be  distributed  between  the  de- 
scendants of  Holman  and  Meek.  A  general  demurrer  was  filed  to  this  peti- 
tion, and  the  court  construing  the  provision  of  th?  will,  copied  herein,  was 
of  the  opinion  that  the  devise  was  for  a  charitable  use  or  purpose  and  sus- 
tained the  demurrer.  The  plaintiffs  therein  objected  and  excepted  and 
prayed  an  appeal  to  the  Court  of  Appeals,  which  was  granted,  but  no  appeal 
was  ever  taken  from  that  judgment,  which  wjis  i-endered  in  the  early  part  of 
the  year  1891.  ^ 

On  the  fith  of  September,  19*)?,  the  appellee,  De Pauw  University,  filed  its 
action  in  the  Jefferson  Circuit  Court,  in  which  it  set  forth  the  will  of  Wil- 
liam Holman,  the  judgment  of  the  court  in  the  above- described  case  and  the 
description  of  two  pieces  of  real  estate  which  was  devised  under  the  will  of 
WMlliam  Holman,  setting  forth  that  this  property  was  out  of  repair  and. pro- 
ducing but  little  income,  and  asked  the  court  to  sell  it  for  the  purpose  of 
reinvesting  it  in  other  property  more  remunerative.  In  this  action  ap- 
pellee made  Otway  C.  Sterling  and  Sidney  T.  Sterling,  who  were  descend- 
ants of  George  Holman  and  Jacob  Meek,  defendants,  and  alleged  that  the 
other  descendants  of  Holman  and  Meek  were  numerous,  and  that  it  was 
impracticable  to  bring  them  all  before  the  court  within  a  reasonable  time; 
that  tht;  questions  involved  were  of  a  common  and  general  interest  to  all  of 
them,  and  prayed  th:it  the  defendants  named  be  allowed  to  defend  for  all  of 
the  descendants  of  Holman  and  Meek.  In  this  case  the  court  made  an 
order  in  conformity  with  such  request,  and   the   defendants  answered,    ad- 
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mlttlDg  the  allegation  that  the  descendants  of  Holoian  and  Meek  wen 
numerotis  and  that  their  places  of  residence  were  to  them  unknown,  and 
that  they  had  no  objections  to  the  sale  of  the  property  sought  to  be  sold 
in  this  action,  and  prayed  that  in  the  event  of  a  sale  that  the  court  would 
sufficiently  protect  the  proceeds  to  the  end  that  they  be  devoted  to  the  pur- 
poses named  in  the  will  of  William  Holman  and  that  their  answer  be  tnken 
as  the  answer  of  all  the  descendants  of  Holman  and  Meek.  Upon  proof 
being  heard  as  to  the  necessity  of  a  sale  of  the  property,  the  court  made  an 
order  directing  a  sale  of  it,  the  commissioner  sold  it  and  appellant,  Henry 
M.  Johnson,  became  the  purchaser.  Appellant  filed  exceptions  to  the  report 
of  sale  because  the  title  to  the  lots  sold  did  not  pass  to  the  purchaser  tinder 
the  judgment  and  sale  herein  because  the  devise  in  the  will  of  William 
Holman,  deceased,  of  the  remainder  interest  in  his  estate  to  the  trusteei 
of  Greencastle  University,  in  the  State  of  Indiana  (now  DePauw University, 
appellee  herein ),  was  void,  the  effect  of  the  devise  t)elng  to  create  a  per- 
petuity,'the  object  not' being  a  charity.  The  court  overruled  the  excep- 
tions and  confirmed  the  report  of  sale,  from  which  action  of  the  court  ap> 
pellant  has  appealed. 

The  appellee  by  counsel  contends  that  the  devise  under  consideration  is 
-valid,  it  being  for  a  charitable  use  and  refers  to  the  cases  of  Gass  v.  Wil- 
hite,  2  Dana,  170,  and  Ford  v.  Ford,  91  Ky.,  672.  In  the  opinion  of  tliis 
court  these  opinions  do  not  sustain  the  position  of  counsel.  The  case  in  3 
Dana  was  where  the  society  of  Shakers  was  sued  by  one  of  its  members  who 
had  withdrawn  therefrom,  claiming  that  he  had  given  the  society  property, 
and  demanded  the  value  of  it.  His  counsel  argued  that  the  gift  was  not  a 
valid  one;  that  it  was  prohibited  by  Maw,  not  being  for  a  charitable  use. 
The  court  in  that  case  decided  that  the  gift  was  a  valid  one,  and  in  the 
opinion  used  this  language:  '* So  long  as  piety  is  recognizeil  by  common 
assent,  and  by  the  legislature,  as  a  valuable  constituent  in  the  character  of 
our  citizens,  the  general  law  must  foster  and  encourage  what  tends  to  pro- 
mot-e  it.  In  legal  e.stinmtion  it  must  he  viewed  as  what  is  not  only  es- 
timable in  itself,  but  as  an  appurtenance  to  the  characters  of  individual 
citizens,  of  great  value  to  society,  for  its  tendency  to  promote  the  general 
weal  of  the  whole  commiuiity.  *  *  ♦  In  a  country  like  ours,  where  It  is 
one  of  the  fundanient>al  canons  of  the  political  law  that  there  shall  be  no 
established  religion,  and  that  government  shall  not  actively  participate  in 
the  support  or  dissemination  of  religion  of  any  sort,  all  such  societies— pious 
Institutions  of  all  .sorts— must  depend  upon  the  eleemosynary  contributions 
of  individuals.  This  would  seem  to  require  that  the  law  should  estetm 
such  contributions  as  in  a  peculiar  degree  charitable.  Whenever  the  end  is 
truly  pious,  donations  to  promote  it,  the  law  must  esteem  as  really  char- 
itable."  The  court  in  this  case  upheld  the  gift  upon  the  principle  that  the 
society  of  Shakers  was  a  religious  body,  a  church,  and  under  our  statutes 
such  a  gift  is  expressly  made  valid.  (Section  317,  Kentucky  Statutes.) 
The  case  of  Ford  v.  Ford,  supra,  was  where  a  t-estator  in  his  will  directed 
that  a  monument  be  erected  over  his  and  his  wife's  graves.  The  court 
upheld  this  provision  of  the  will  upon  the  grounds  that  it  did  not  create  a 
perpetuity;  that  the  statute  expres-sly  authorizes  it  and  also  that  it  was  for 
a  humane  purpose.     In  this  case  the  court    used    this   language:    "Charity, 
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in  Its  moat  general  legal  sense,  has  been  said  to  be  a  general  public  use,  but 
the  definition  given  by  the  eminent  counsel  in  the  Girard  will  case  has 
received  judicial  approval.  It  is:  *  Whatever  is  given  for  the  love  of  God  or 
for  the  love  of  our  neighlX)r,  in  the  catholic  and  universal  sense,  given  from 
these  motivee  and  to  these  ends,  free  from  the  stain  of  everything  that  Is 
personal,  private  or  selfish,  is  a  gift  for  charitable  uses.'  " 

In  the  will  under  consideration  the  testator,  William  Holman,  gave  with- 
out any  limitations,  and  in  perpetuity,  to  appellee  all  his  estate  remaining 
-after  his  wife's  death  for  the  purpose  of  the  education  of  the  descendants  of 
-George  Holman  and  Jacob  Meek.  This  devise  was  in  no  sense  for  a  general 
public  use.  nor  was  it  given  with  motives  free  from  the  stain  of  ever>''thing 
that  is  personal,  private  or  selfish.  It  is  confined  solely  to  the  education  of 
the  descendants  of  two  Individuals  only.  If  it  had  beenr  given  to  the  ap- 
pellee for  the  general  purposes  of  education,  or  if  it  had  been  given  into  the 
liands  of  trustees  for  the  education  of  poor  children  or  the  children  of  a 
^tate,  county  or  a  designated  community,  it  would  have  Ijeen  valid  and  up- 
held as  a  devise  for  a  charitable  use.  (6  Ky.  Law  Rep.,  41t>;  82  Ky.,  5;  86 
Ky..  610;  8  Bush,  865.) 

But  we  are  of  the  opinion  that  this  question  in  this  case  is  res  adjudicata 

for  the  reason  that  three  of  the  heirs  of  William  Holman,  the  devisor  of  the 

flrsb  estate,  brought   suit   against   DePauw   University   for  the   benefit   of 

'themselves  and  all  the  heirs  and  descendants  of  Holman  and   Meek,  making 

the    allegations  required    by  section  25  of  the  Code,  and   seeking  to   recover 

4rhe  property  embraced  in  the  tnmt  on  the  ground  that  the  will  was  void  for 

perpetuity,  and  the  court  in  that  case  adjudged  that  the  will  was  valid   nnd 

-disjiilssed  the  petition.  The  only  objection  made  to  the  conclusiveness  of  tjiis 

Jud{ginent  Is  that  there  was  no  order  of  court  in    that   case   authorizing   the 

plaintiffs   to  sue  on  behalf  of  all  the  heirs.     The  provision  of  the  Ct  di*   with 

reference  thereto  is  as  follows: 

•'Section  26.  If  the  question  involve  a  common  or  general  interest  of 
many  person>i,  or  if  the  parties  be  numerous  and  it  is  impracticable  to  bring 
-all  of  them  before  the  court  within  a  reasonable  time,  otie  or  more  niay  sue 
•or  defend  for  the  benefit  of  all. " 

Elveti  if  an  order  of  court  allowing  the  Holmans   to   prosecute   the   action 

for  the  benefit  of  all  was  necessary,  which  we  do  not   decide,  it  is  not  shown 

iihat  any  of  the  parties  in  whose  behalf  the  action  was   brought   disapproved 

of  it,  and  after  the  lapse  of  time— nearly  thirteen  years— the   presumption  is 

that  all  the  descendants  of   Holman   and    Meek   concurred    in    its   o1):ect. 

•(Flint  V.  Furr,  17  B.  M.,  513.)    And  in  addition  to   this   it   does  appear   in 

-this  caiie  that  two  of  the  descendants  of  Holman  and  Meek,    who  represent  d 

-themselves  and  all  the  other  descendants,  acting   under  order  of  court,  ap- 

petLre^f  consented  and  requested  that  the  proceeds  of  this  real  estate  sold  be 

i>y  the  oourt  protected  to  the  end  that  the  same  be   devoted   to   the   purpose 

namecl  /n  the  will  of  William   Holman.     We   are   of   the  opinion    that   the 

lotv^er  <K)urt  was  right  in  overruling  the  exceptions  filed  to  the  commissioner's 

revort    as  the  appellant  by  his  purchase  will  obtiiin   a  good   title  to   this 

jMTopeJrty. 

Wberefore,  the  judgment  is  affirmed. 
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(Filed  Novembar  i:.  1003— Not  to  be  reported.) 

Land  sales— Deficier.oy— Where  it  was  represented  to  the  purchaser  that  a 
tract  of  land  contained  185  acres  and  he  agreed  to  pay  13,500  for  same,  a  de- 
ficiency in  the  boundary  of  twenty- six  acres  Is  unreasonable  and  exoesslw 
and  entitles  the  purchaser  to  an  abatement  of  the  deferred  purchase  money 
for  such  deficiency  at  the  ratable  price  per  acre. 

Reed,  Greer  &  Oliver  for  appellant. 

White  &  Ray  and  J.  M.  Fisher  for  appellee. 

Appeal  from  Marshall  Circuit  Gonrt. 

Opinion  of  the  court  by  Judge  Settle, 

Xegotiations  for  the  purchase  of  a  tract  of  land  in  Marshall  county,  this 
State,  began  in  September.  1897,  between  the  appellant,  D.  £.  Hall,  tbeoa 
resident  of  Illinois,  and  the  appellee,  J.  F.  Kly,  which,  on  November  17, 
1897,  resulted  in  the  purchase  by  the  former  of  the  land,  and  its  conveyance 
to  him  by  deed,  from  the  appellee  as  of  that  date.  In  the  beginning,  and 
in  a  large  measure  throughout  the  transaction,  the  appellee  was  represented 
by  an  agent  in  the  p^yrson  of  W.  M.  OUiver,  who  was  an  officer  of,  and  oon- 
nected  with,  the  Marshall  County  Immigration  Co. 

The  consideration  stated  in  the  deed  was  $3,500,  $730  of  which  appellant 
paid  in  cash  to  appellee.  And  as  there  were  two  mortgages  on  the  land,  one 
to  secure  a  debt  of  tl,OI4.40,  going  to  C.  S.  Gibson,  and  the  other  to  secure  a 
debt  of  *480  in  favor  of  Dycus  &  Wood,  the  payment  of  these  two  dehts  waft 
assumed  by  appellant,  and  for  the  remainder  of  the  consideration  for  the 
land,  viz.,  $1,256.60,  he  executed  to  appeUee  his  note,  due  twelve  montba 
after  date,  secured  by  lien  on  the  land. 

Suit  was  brought  against  the  appellant  by  Gibson  in  the  circuit  court  to 
recover  his  debt,  and  enforce  the  mortgage  for  its  payment.  Wood  &  Dycus, 
holders  of  the  junior  mortgage,  were  macle  parlies,  and  filed  answer,  which 
was  mad«  a  cross  petition  ngainst  the  appellant,  and  also  against  the  ap- 
pellee, the  latter  of  whom  was  cnlled  on  to  assert  the  vendor's  Hen  retained 
in  his  favor  by  the  deed  to  secure  the  payment  of  the  $1,255.60  note  executed 
to  him  by  the  appellant. 

Appellee  filed  answer  and  cross  petition,  in  which  judgment  was  asked  for 
the  amount  of  the  note  held  by  him  ngainst  the  appellant,  and  also  for  tbfr 
enforcement  of  the  lien  retiiined  to  st»cure  ics  payment  Appellant  paid  the 
debt  to  Gibson  of  $1,014.40,  but  filed  nn  answer  to  the  cross  petition  of  the 
appellee,  in  which  he  resisted  the  recovery  sought  by  the  latter  on  the  not* 
of  $l,25r).(i<),  upon  the  ground  of  fniud  and  misrepresentation  on  his  part  In 
the  aile  of  the  Innd,  and  as  to  the  quantity  thereof.  It  is  averred  in  sub- 
stance in  appellant's  answer  to  the  cross  petition  of  appellee  that  he  and  his 
a^ent,  the  Marshall  County  Inimlgration  Co.,  falsely  represented  to  him 
thiit  the  tract  of  l.ind  sold  him  conr.ained  186  acres,  when  as  a  matter  of  fact 
it  contained  only  I5S  acivs  and  74  pnies,  making  a  deficit  of  over  twenty-six 
acr.^s;  thut  in  his  piiivlias»  of  the  l.iml  it  was  estimnttKl  to  him  at  between 
|ni  and  I'J  I  p*r  ncrt'.  and  that  the  consideration  should  be  abated  according 
to  the  estimated  pricj  to  the  extent  of  the  deficit. 
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The  appellee,  by  reply,  traversed  the  affirmative  matter  of  the  answer,  ant) 
the  parties  having  taken  proof  upon  the  issues  thus  formed,  the  circuit  court 
upon  the  submission  of  the  catise  gave  appellee  and  Djcus  &  Wood  judg- 
ment for  their  respective  debts,  but  allowed  appellant  credit  upon  the- 
amount  recovered  by  appellee  of  1168.66,  for  a  shortage  of  eight  acres  and 
fear  poles  found  in  the  land  conveyed  him,  that  quantity  being  in  the  ad- 
verse possession  of  the  Nashville,  Chattanooga  &  St.  Ijouis  H.  R.  Co.,  J.'M.. 
Hendrickson  and  Cleo  Peel  at  the  time  of  appellant's  purchase. 

The  judgment  also  allows  the  appellant  further  credits  on  the  debt  of  ap-. 
pellee  for  payments  made  and  demands  held  by  him  against  appellee,  about 
which  there  was  no  controversy,  but  refused  him  credit  for  any  further 
deficit  in  the  land  than  the  eight  acres  and  four  poles  mentioned.  Of  so  much 
of  the  judgment  as  refused  t'O  allow  him  credit  on  appellant's  debt  for  the 
further  alleged  deficiency  in  the  land  appellant  complains,  heud^  this  appeal. 

It  appears  that  repeated  conversations  occurred  between  the  apppellant 
and  appellee,  and  between  the  former  and  appellee's  agent,  W.  M.  Olliver, 
in  regard  to  the  quantity  and  quality  of  the  land  before  the  sale  was  cop- 
summated.  Appellant  and  Olliver  both  testified  that  appellee  and  Olliver^ 
represented  that  the  tract  of  land  contained  186  acres;  in  fact,  that  appellee 
informed  appellant  that  it  would,  if  surveyed,  be  found  to  contain  not  less. 
than  304  acres.  In  addition,  the  writing  given  Olliver  by  appellee  confer- 
ring upon  him  authority  to  sell  the  land,  which  was  introduced  in  evidence, 
describes  it  as  containing  186  acres,  and  it  was  so  described  in  the  advertise- 
ments oflPering  it  for  sale  that  were  posted  by  Olliver  as  appellee's  agent. 

It  is  true  that  appellee  denies  that  he  represented  the  tract  to  contain  185 
acres,  but  his  eviden^ie  is  outwelghetl  and  overcome  by  the  opposing 
statements  of  appellant  and  Olliver,  and  the  facts  manifested  by  the  writing 
and  advertisements  mentioned.  Appellant  also  testified  that  at  the  time  of 
his  purchase  of  the  land  he  was  a  stranger  in  Marshall  county,  and  waa 
unacquainted  with  the  land,  and  that  he  relied  wholly  upon  the  representa- 
tions of  apx)ellee  and  his  agent  as  to  the  quantity  of  land,  and  was  thereby 
led  to  believe,  and  did  believe,  that  he  was  buying  from  185  to  204  acres, 
and  that  before  the  sale  was  consummated,  and  while  at  the  depot,  in  Ben- 
ton, waiting  for  a  train,  Olliver,  in  the  presence  of  Ely,  made  for  appellant 'a. 
information  a  calculation  on  his  shoe  showing  the  several  parcels  of  land 
composing  the  entire  tract,  and  that  when  added  the  whole  contained  184^ 
acres;  and  further,  that  appellee  and  Olliver  then  gave  him  a  plat  of  the  land 
on  which- they  wrote  in  words  and  figures  "185  acres." 

It  appears  that  the  quantity  is  mentioned  in  the  deed  to  app<^>llant  from 
appellee  as  177  acres,  "more  or  less."  Appellant  testified— In  which  he  was. 
corroborated  by  Olliver  and  contradicted  by  appellee  alone— that  this  was 
done  at  the  instance  of  appellee,  and  for  the  reason,  as  then  given  by  him, 
lo  make  the  description  of  the  liind  In  the  deed  conform  to  the  de.«?crIption  in 
the  title  papers  held  by  him,  but  that  he  explained  that  the  wortls  "more  or 
less"  would  include  the  excess  over  the  quantity  named  in  the  deed,  and 
again  assured  appellant  that  there  were  185  aci-es  in  the  land  conveyed  by 
the  deed.  The  foregoing  facts  .so  conclusively  established,  make  it  clear 
that  appellee  sold  the  land  as  containing  185  acres,  and  the  appellant  pur- 
chased in  the  full  belief  that  it  contained  that  quantity.    It  is  further  ap^ 


^56  HALL  V.  ELY. 

parent  that  though  the  consideration  for  the  land  is  stated  in  gross  in  the 
'deed  as  $3,600,  the  sale  was  understood  by  the  parties  as  one  bj  tlie  acre;  but 
^vhether  this  was  true  or  not,  in  order  to  effect  a  sale  of  the  land  to  the  ap- 
pellant, it  is  evident  that  it  was  necessary  for  appellant  and  his  agent  to  con- 
vince him  that  the  land  contained  as  much  as  185  acres,  in  which  they  seem 
to  have  succeeded. 

The  survey  made  by  order  of  court  shows  that  the  boundary  given  in  the 
xleed  from  appellee  to  api>ellant  includes  only  106  acres  and  78  poles,  and 
that  8  acres  and  4  poles  thereof  were  in  the  actual,  adverse  possession  of  the 
railroad  company  and  others  at  the  time  of  appellant's  purchase,  which  left 
«  balance  of  168  acres  and  86  poles  to  the  appellant,  the  difference  between 
which  and  the  quantity  of  land  sold  appellant,  and  which  he  believed  he 
"was  buying,  viz.,  185  acres,  constitutes  a  shortage  of  more  than  26  acres, 
^hich  is  a  deficit  equal  to  one^sixth  of  the  real  quantity  of  land  the  appel- 
lant was  put  in  possession  of  under  his  deed,  or  14)^  per  cent,  of  185  acres. 

In  determining  the  equities  of  a  case  like  the  one  at  bar  we  can  not 
always  find  a  precise  rule  by  -which  to  be  governed.  In  Harrison  v.  Talbott. 
2  Dana.  258,  this  court,  quoting  with  approval  Young  v.  Craig,  2  Bibb.,  27H, 
said:  **The  equity  of  each  case  must  depend  upon  its  own  peculiar  elrcnin- 
stances.  The  relative  extent  of  the  surplus  op  deficit  can  not  per  se  furnish 
an  infallible  criterion,  but  the  conduct  of  the  parties,  the  date  of  the  con- 
tract, the  value,  extent  and  locality  of  the  land,  the  price,  and  other  name- 
less circumstances,  are  always  important  and  generally  decisive.*' 

We  think  it  evident  that  it  was  never  intended  or  contemplated  Ijy  the 
parties  that  such  a  loss  in  quantity  would  occur  as  is  shown  to  have  resulted 
In  this  case,  and,  moreover,  this  sale  in  gross  was  in  reality  understcod  by 
the  parties  thereto  to  be  a  sale  by  the  acre  as  shown  by  their  conduct  and 
the  circumstances  surrounding  the  entire  transaction.  We  are  of  opinion, 
therefore,  that  this  is  one  of  the  cases  in  which  equitable  relief  should  te 
allowed  l)t>cause  the  deficit  is  unreasonable  and  exclusive.  In  Harrison  v. 
1'alt)ott,  sn.pra,  there  was  a  sale,  as  supposed  by  the  parties,  of  400  acres  of 
land  for  ff1,(KK).  Later  it  was  discovered  that  the  tract  contained  490  acres 
Upon  the  refusal  of  the  vendor  to  convey,  this  court  held  that  the  vendee 
must  either  accept  400  acres  only,  or  pay  for  the  excess  at  the  ratable  price 
per  acre. 

In  Smith  v.  Smith,  4  Bibb,  81.  relief  was  granted  the  injured  party  where 
the  surplus  was  only  10  per  cent. ,  and  in  Shelly  v.  Smith's  Heirs,  8  Marshall. 
613,  similar  relief  was  allowed  the  vendee  where  the  deficit  was  15  percent. 

In  the  case  of  Hazelip  v.  Austel,  4  Ky.  Law  Rep.,  908,  this  court  held  that 
^*a  deficieiuy  of  more  than  ten  acres  in  a  conveyance  by  metes  and  bounds 
of  100  acres  more  or  less,  considering  the  quantity  and  character  of  the  land, 
-is  greater  than  the  parties  must  be  presumed  to  have  contemplated,  and 
must  be  accounted  for." 

In  our  view  of  the  case  the  lower  court  erred  in  limiting  the  appellant  in 
the  abatement  of  the  contract  price  to  the  8  acres  and  4  poles  which  were  io 
the  adverse  possession  of  the  railroad  and  others  at  the  time  of  his  purchase 
of  the  land. 

The  contract  price  should  have  been  abated  at  the  ratable  prtfce  per  acre 
^or  the  difference  Ijetween  158  acres  and  74  poles,  the  net  amount  of  land  ap- 
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pellant  received  the  title  to  and  was  put  In  possession  of,  and  the  186  acrea 
which  appellee  represented  to  appellant  he  was  selling  him,  and  to  the  en<| 
that  this  may  yet  be  done  the  judgment  is  reversed  and  cause  remanded. 


HOLCOMB  V    COMBS. 
(Filed  November  12.  1908— Not  to  be  reported.) 

1.  Res  ad  judicata— A  judgment  in  nn  action  in  ejectment  or  for  trespass . 
adverse  to  the  plaintiff's  contention  In  n  bar  to  a  subsequent  action  by  him 
against  the  same  defendant  for  trespass  on  the  same  land. 

2.  Title — Adverse  possession— Where  the  defendant  in  an  action  for  tres- 
pass had  actual,  adverse  possession  of  the  land  in  controversy  for  more  than 
fifteen  years  before  the  plaintiff  set  up  claim  to  it,  and  none  of  the  latter'B. 
vendor's  had  claimed  it,  there  was  no  merit  in  the  plaintiff's  claim. 

D.  D.  Fields  &  Son  for  appellant. 

R.  O.  Brashears  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ir^ettle. 

This  action  was  Instituted  by  th»*  appellant  in  the  lower  court  to  recover' 
of  appellees  damages  for  trespass  to  land  claimed  to  be  owned  by  appellant. 
The  acts  of  trespass  are  alleged  to  have  been  committed  by  the  cutting  of- 
timl)er  thereon,  and  an   injunction  was   issued   by  the  appellant's  procure- 
ment to  prevent  further  cutting  of  the  timber  by  appellee. 

The  answer  admits  the  cutting  of  the  timber  complained  of,  bur  denies 
appellant's  title,  and  avers  that  the  title  to  the  land  in  controvt»rsy  is  in  the 
appellee.  Edward  Combs,  and  in  addition,  that  he  and  those  uniliT  whom 
he  claims  it,  have  had,  and  held,  the  actual,  adverse  jjossession  of  the  land, 
claiming  it  to  a  well-defined  marked  boundary  for  more  than  fifteen  yearsi 
continuously  before  the  institution  of  the  appellant's  action. 

The  answer  is  made  a  counterclaim,  and  it  is  therein  further  averred  that 
rwo  other  actions  had  been  previously  brought  in  the  same  court  by  the  ap- 
pellant against  the  appellee,  Edward  Combs,  for  alleged  trespasses  commit- 
ted upon  the  same  land,  each  of  which  actions  had  been  decided  adversely  to 
the  appellant,  which  adjudications  were  pleaded  in  bar  of  this  action,  and 
the  court  asked  to  quiet  appellee's  title  to  the  land  in  controversy.  After 
rhe  filing  of  further  necessary  pleadings,  by  consent  of  parties,  the  cause 
vTAS  transferred  to  the  equity  docket,  and  the  proof  taken  by  depositions. 
r^pon  the  trial  of  the  cause  the  court  below,  by  its  judgment,  dismissed  the 
iippellant's  petition,  dismissed  the  injunction,  declared  the  appellee,  Edward 
l^oiuhs,  to  be  the  owner  of  the  land,  and  (luieted  his  title  thereto,  and  of 
hrtt  judgment  the  appellant  now  complains.  The  appellant  claims  title  to 
he  land  In  controversy  under  a  patent  of  ancient  date  for  fifty  acres  issued 
^y  the  Commonwealth  to  one  Edward  Polly,  who  conveyed  the  same  land 
►y  deed  to  his  son,  David  Polly,  and  he  in  turn  conveyed  it  to  his  brother, 
CAn<)olph  Polly,  from  whom  it  passed  by  deed  through  several  parties  to  the 
pp€?llant,  who  became  the  owner  of  it  In  1884. 
It     appears, 'however,  from  the  evidence  that  while  the  land  was  owned  by 
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the  Pollys,  and,  Indeed,  until  it  came  to  the  appellant  it  was  inclosed  hf  a 
fence  where  the  line  is  now  in  dispute.  It  further  appears  that  the  appellee, 
Edward  Combs,  as  the  remote  vendee  of  one  Benjamin  Webb,  is  the  owner 
of  a  small  tract  of  land  which  adjoins  the  Polly  surrey,  and  was  patented  to 
Benjamin  Webb  at  a  date  subsequent  to  that  of  the  Polly  patent,  and  this 
land,  or  nineteen  acres  of  it  adjoining  the  Polly  patent,  is  the  land  over 
which  the  controversy  between  these  parties  arose.  We  find  from  the  survey 
miide  of  the  land  in  controversy,  and  from  other  evidence  in  the  case,  that 
it  does  not  lie  within  the  boundary  of  the  Polly  patent,  and  the  evldeDoe 
further  shows  that  not  one  of  the  appellant's  vendors,  several  of  whom  testi- 
fied in  the  case,  ever  claimed  that  it  did.  In  fact  no  owner  of  Uie  PoUj 
survey,  except  the  appellant  himself,  ever  set  up  any  claim  to  the  land  in 
controversy. 

Upon  the  other  hand,  the  appellee.  Edward  Combs,  and  his  vendors,  with- 
out exception,  have  claimed  ever  since  the  date  of  the  Webb  patent  to  own 
the  land  in  controversy,  which  claim  extended  to  a  well-defined  marked 
boundary,  the  line  on  that  side  of  the  land  in  controversy  being  that  of 
the  Polly  patent.  Leaving  out  of  the  question  the  claim  of  his  vendors,  we 
find  from  the  evidence  that  the  appellee,  Edward  Combs,  has  continuously 
had,  and  held,  the  actual  possession  of  the  land  in  controversy  adversely  to 
the  appellant  and  all  others,  claiming  to  a  well  defined  marked  boundaiy, 
viz.,  the  Polly  patent  line,  from  the  year  1868  down  to  the  institution  of 
this  action  by  the  appellant.  During  the  whole  of  that  time  the  only  in- 
terruption of  the  appellee's  rights  was  caused  by  a  suit  brought  against  hini 
In  188fi  by  the  appellant,  who  became  the  owner  of  the  Polly  survey  shortly 
4;heretofore.  It  is  not  clear  to  us  from  the  record  in  this  case  whether  that 
action  was  one  In  ejectment  or  for  trespass,  as  in  this  case.  At  any  rate. 
the  trial  of  that  case  resulted  in  a  verdict  and  judgment  in  favor  of  the  ap- 
pellee. Thereafter  the  appellant  sought  a  new  trial  by  petition  in  the  cir- 
-cult  court,  which  was  refused  and  the  petition  dismissed.  An  appeal  from 
the  judgment  dismissing  his  petition  for  a  new  trial  was  taken  by  the  ap- 
pellant to  the  Superior  Court,  and  that  court  affirmed  the  judgment  of  the 
olrcult  court. 

Undoubtedly  the  judgment  in  the  former  suit  was,  and  is,  a  bar  to  this  one. 
So  upon  that  ground  alone  the  lower  court  could  not  have  erred  in  dismis- 
sing the  appellant's  action.  But  in  the  absence  of  the  plea  of  res  judicata 
the  evidence  found  in  the  record  convinces  us  that  the  appellant's  claim  of 
title  to  the  land  In  controverny  Is  wholly  without  merit. 

Wherefore,  the  judgment  is  afiSrmed. 


SMITH  V.  DOYLE,  &c. 

(Filed  November  IS,  1903-Not  to  be  reported. ) 

Vacancy  in  office— Validity  of  election  to  fill  vacancy— The  provision  ^ 
section  148  of  the  Constitution  which  forbids  the  election  of  a  municipal 
officer  at  an  election  at  which  members  of  congress  are  elected  hasappli<*' 
tion  only  to  regular  elections  for  full  terms  and  does  not  apply  to  an  election 
to  fill  a  vacancy  in  the  office  of  city  assessor;  neither  do  the  provisions  of 
section  167  of  the  Constitution  that  municipal  officers  shall  be  elected  at  the 
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f^Deral  electioDs  Id  November,  but  in  odd  years  only,  apply  to  an  election 
to  fill  a  vacancy  in  the  office  of  city  a^aessor,  which,  under  section  163,  must 
be  filled  by  an  election  at  the  next  succeeding  election  at  which  city,  town, 
county,  district  or  State  officers  are  to  he  elected,  provided  the  unexpired 
term  does  not  end  at  that  election  and  three  months  intervene  between  the 
vacancy  and  the  election. 

R.  C.  Stoll,  Breokinridffe  &  Shelby  and  Butler  Southgate  for  appellant. 

W.  P.  Kimball  and  Hazelrigg  &  Ghenault  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  regular  election  in  Noveraljer,  1899,  H.  C.  Foushee  was  elected  city 
assessor  of  Lexington  for  four  years,  the  term  beginning  on  the  first  Monday 
In  January,  It'OO.  He  qualified,  but  died  in  December,  IflOI,  and  on  January 
S,  1903,  appellant  Smith  was  appointed  to  the  vacancy.  At  the  regular 
election  in  November,  1003,  appellee  Doyle  was  elected  to  fill  out  the  unex- 
pired term,  and  on  November  10  appellant  filed  his  petition,  seeking  an  in- 
junction restraining  the  election  commissioners  from  issming  to  Doyle  a 
certificate  on  the  ground  that  under  the  Constitution  an  election  to  fill  the 
vacancy  could  not  be  held  at  that  time.  At  that  election  a  member  of  con- 
gress was  elected;  also  members  of  the  general  council  of  the  city  of  Lexing- 
ton, but  no  other  State,  city,  county  or  district  officers.  The  case  turns 
upon  the  proper  construction  of  sections  148,  152  and  167  of  the  Constitution. 
These,  so  far  as  are  material,  are  as  follows: 

**  All  elections  of  State,  county,  city,  town  or  district  officers  shall  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  November;  but  no  officer  of 
•any  city,  town,  or  county,  or  of  any  sulxlivision  thereof,  except  members  of 
the  municipal  legislative  boards,  shall  be  elected  in  the  same  year  in  which 
members  of  the  house  of  representatives  of  the  United  States  are  elected. ' ' 
{Section  148.) 

"Except  as  otherwise  provided  in  this  Constitution,  vacancies  in  all  elec- 
tive offices  shall  be  filled  by  election  or  appointment  as  follows :  If  the  unex- 
pired term  will  end  at  the  next  succeeding  annual  election  at  which  either 
city,  town,  coulaty,  district  or  State  officers  are  to  be  elected,  the  office  shall 
be  filled  by  appointment  for  the  remainder  of  the  term.  If  the  unexpired 
term 'will  not  end  at  the  next  succeeding  annual  election  at  which  either 
city,  town,  county,  district  or  State  officers  are  to  be  elected,  and  if  three 
months  intervene  before  said  succeeding  annual  election  at  which  either 
city,  town,  county,  district  or  State  officers  are  to  be  elected,  the  office  shall 
be  filled  by  appointment  until  said  election,  and  then  said  vacancy  shall  be 
filled  by  election  for  the  remainder  of  the  term. "    (Section  152. ) 

**A11  city  and  town  officers  in  this  State  shall  be  elected  or  appointed  as 
provided  in  the  charter  of  each  respective  town  and  city  until  the  general 
election  in  November,  1893,  and  until  their  successors  shall  be  elected  and 
Qualified,  at  which  time  the  terms  of  all  such  officers  shall  expire;  and  at 
tliat  election,  and  thereafter  as  their  terms  of  office  may  expire,  all  officers 
Tc^quired  to  be  elected  in  cities  and  towns  by  this  Constitution,  or  by  general 
laws  enacted  in  conformity  to  its  provisions,  shall  be  elected  at  the  general 
elections  in  November,  but  only  in  the  odd  years,  except  members  of  muni- 
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oipal  legislative  boards,  who  may  be  elected  either  in  the  even  or  odd  years, 
or  part  in  the  even  and  part  in  the  odd  years."    (Section  167. ) 

It  will  be  observed  that  by  section  148  no  oflflcer  of  any  city,  except  mem- 
bers of  uiunicipal  legislative  boards,  shall  be  elected  in  the  same  year  in 
which  members  of  the  house  of  reprenentatives  of  the  United  States  ar»- 
elected,  and  by  section  167  all  oflRcers  required  to  be  elected  in  cities  sball  bfr 
elected  in  the  general  elections  in  November,  but  only  in  the  odd  years,  ez- 
cept  members  of  municipal  legislative  boards,  who  may  be  elected  either  in 
the  even  or  odd  years,  or  part  in  the  even  and  part  in  the  odd  years.  It  Is 
earnestly  maintained  that  these  provisions  apply  not  only  to  full  terms,  but 
to  the  filling  of  vacancies  under  section  15*3. 

This  precise  question  was  presented  in  Shelley  v.  McCullough,  «7  Ky.,  IM, 
where  the  tax  receiver  of  the  city  of  Louisville,  who  was  elected  at  the  No- 
vember election,  1893,  for  a  term  of  four  years,  died  within  a  month  after 
his  election,  and  at  the  next  November  election  in  the  year  1894  McCullough 
was  elected  to  fill  the  vacancy.  The  filling  of  the  vacancy  at  that  election 
was  held  proper  under  the  constitutional  provisions  quoted.  The  court 
said:  ** As  there  is  no  inhibition  against  the  holding  of  district  and  State 
elections  at  the  same  time  congrassmen  are  elected,  and  as  under  section  152 
vacancies  in  city  and  county  offices  may  be  filled  at  such  district  and  State 
elections,  we  conclude  that  section  148  applies  only  to  the  ordinary  elections 
for  full  terms.  And  so  with  respect  to  section  167,  it  is  provided  that  in 
1803,  and  thereafter  as  their  terms  of  oiJice  may  expire,  city  and  town  oflBcers 
are  to  be  elected  as  provided  by  law,  but  only  in  odd  years,  the  section  mani- 
festly applying  to  elections  held  upon  the  expiration  of  the  regular  terms  of 
office." 

The  same  conclusion  was  intimated  in  the  previous  case  of  Berry  v.  Mc- 
Cullough, 94  Ky.,  247.  There  is  nothing  in  Neeley  v.  McCullum,  W  Ky., 
143,  orKversole  v.  Brown,  31  Ky.  Law  Rep.,  935,  in  conilictwith  these  cases; 
on  the  contrary,  they  are  therein  cited  and  approved.  The  construction  of 
the  Constitution  which  has  thus  been  declared  has  been  acted  on,  and  should 
not  now  be  departed  from. 

Appellant  ciin  not  raise  the  quest i<m  of  Doyle's  eligibility  in  this  proceed* 
ing.  The  county  commissioners  are  merely  ministerial  officers  without 
power  to  sit  in  the  judgment  on  the  eligibility  of  a  candidate  or  to  refuse 
him  a  certificate  of  election  for  that  reason.  The  former  opinion  has  been 
withdrawn.     (25  Ky.  Law  Rep.,  278.) 

Judgment  affirmed. 


AMERICAN  BOOK  CO.  v.  McELROY,  Ac. 

(Filed  November  13,  1903— Not  to  be  reported.') 

Schools— Adoption  of  books— Where  the  county  school  superintendent  and 
the  hoard  of  examiners  meet  and  adopt  the  books  for  use  in  the  schools  of 
the  county  for  the  succeeding  five  years  they  have  no  authority  at  alsubse- 
quent  meeting  to  make  any  changes  in  the  list. 

Chandler  &  Norman  and  P.  K.  McElroy  for  appellant. 

H.  S.  McElroy  and  H.  P.  Cooper  for  appellees. 

Appeal  from  Marion  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Paynter. 

By  this  Action  the  appellant  sought  a  writ  of  inandannis  against  .S.  G.  Mc- 
Elroy,  superintendent  of  common  schools  of  Marion  county,  to  compel  him 
to  record  in  his  office  the  adoption  of  "Baldwin's  Headers,"  Books  1,  3,  8,  4 
and  5,  published  by  it.  H.  S.  McElroy,  son  of  the  superintendent,  and  J. 
G.  Wood,  composed  the  ))oard  of  examiners.  On  Novemlx^r  23,  1901,  the  su- 
perintendent and  the  members  of  the  board  of  examiners  met  to  consider  the 
adoption  of  text-books  for  the  five  ensuing  years.  Representatives  of  certain 
book  companies  ap|)eared  and  gave  reasons  why  their  respective  publications- 
should  be  adopted.  No  books  were  adopted  at  that  meeting.  On  January 
S,  1^)02,  the  superintendent  and  his  board  met  for  the  purpose  of  making  the 
adoption.  They  proceeded  to  agree  upon  certain  books,  and  anfong  others. 
"Baldwin's  Readers. "  The  books  upon  which  they  agreed  were  placed  upon 
the  adoption  list.  This  list  was  signed  by  MoKlroy  and  Wood  as  examiners, 
and  S.  G.  McElroy  as  superintendent,  endorsed  his  approval  of  it.  The  list 
was  left  with  H.  S.  McKlrtiy,  Seci-etary  of  the  boanl.  Afterwards  under  the- 
direction  of  the  superintendent  it  was  destroyed.  The  reason  it  was  de« 
stroyed  was  the  superintendent,  on  the  0th  of  January,  called  another  meet- 
ing of  the  l)oard  and  attemptet!  to  substitute  lor  "Baldwin's  Readers" 
"Lights  to  Literature,"  Books  8.  4  and  5,  published  by  Hand,  McNally  Co., 
and  "Graded  Literature,"  Books  1  and  2,  published  by  Maynard,  Merrill  & 
Co. 

It  is  contended  for  appellees  that  the  adoption  did  not  Uike  place  on  Jan- 
uary 2d,  but  that  what  they  did  was  merely  tentative  or  conditional,  and 
the  right  was  reserved  i)y  ngreement  to  have  a  subsequent  meeting  to  make 
any  change  in  the  list  which  they-s»iw  proper.  If  the  adoption  took  place  on 
the  2d  of  January,  the  superintendent  and  his  board  were  without  power  to 
change  it,  l)ecause  the  lK)oks  thus  adopted  wore,  under  the  statute,  to  be 
used  in  the  common  schools  of  the  county  for  the  Ave  ensuing  years.  If  the 
superintendent  refused  to  make  a  record  of  the  books  adopted,  he  m*iy  be 
compelled  to  do  so  by  mandamus.  (Johnson  v.  Ginn  &  Co.,  20  Ky.  Law 
I^p. ,  1475.)  We  have  examined  the  evidence  in  this  recrord  with  great  care, 
and  considering  all  the  facts  and  circumstances  developed  by  it,  we  have 
reached  the  conclusion  that  an  adoption  of  text-books  was  made  on  January 
3,  which  includes  "Baldwin's  Readers. "  W'hile  the  superintendent  and  his 
son  might  have  thought  they  had  the  right  to  meet  and  make  the  change,  it 
is  our  opinion  that  such  right  did  not  exist.  It  results  that  the  mandamus 
should  have  been  awarded. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


McDonald,  &c.  v.  stembridgk's  adm'r. 

(Filed  NovemlH'r  13,  1903.) 

Limitation— Suspension  of  statute  by  execution— Where  an  execution  was 
issued  on  a  judgment  wjthin  fifteen  years  after  the  last  execution  at  the  in- 
Btanoe  of  the  nonresident  personal  representative  of  the  deceased  judgment 
debtor  the  running  of  the  statute  of  limitation  was  suspended,  notwith- 
standing the  clerk  failed  to  require  the  repivsentative  to  execute  a  bond 

vol.  25—61 
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that  he  would  dispose  of  any  property  which  he  might  receive  upon  tfie  exe- 
cution acconling  to  law,  as  required  by  section  404  of  the  Civil  Code. 

Montgomery  Merritt  for  appellants. 

M.  C.  &  G.  D.  Givens  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Paynttr. 

The  only  question  involvecl   here  is  whether  appellee's   rights   have  been 
barred   by  the  statute  of  limitation.     Margaret  A.  Stembridge,  on  October 
^  35,  1880,  recovered  a  judgment  against  appellant,  J.  B.  McDonald.     On  Xo. 
vember  4  of  the  same  year  an  execution  was  issued  on  the  Judgment.    Mar- 
garet A.  Stembridge  died   March   2,  1891,  while  domiciled   in   the  State  of 
Indiana.     The  letters  of  administration  were  duly  grant<e<l  in  Indiana.    On 
November  2.  1895,  the  proper  aifidavit  ivas  filed  with  the  clerk  of  the  Hen- 
der.son  Circuit  Court,  and  also  a  transcript  of  the  record  showing  the  ap- 
pointment of  the  personal   representative   in  Indiana.     The  clerk  made  the 
proper  endorsement  on  the  execution  and  issued  ruime  on  the  date  last  named. 
He  did   not  require  the  nonresident   personal   representative  to  execute  the 
bond  required   by  section  404,  Civil   Code  of    Practice,     No  other  execution 
was  Issued  on  the  judgment  until  August  2,  1902,  so  if  the  execution  which 
issued  November  2,  1895,  did  not  stop  the  running  of  the  statute  of  limita- 
tion  this  action   is  barred,  because   section   3514,    Kentucky  Statutes,  pro- 
vides that  an  action  upon  a  judgment  or  decree  of  any  court  of  this  State,  or 
of  the  United   States,   or  of  any  State  or  Territory,  shall   be  commeDced 
within  fifteen  years  from  the  date  of  the  last  execution.     If  the  judgment 
was  not  alive  when  the  execution  was  issued  in  1902,  the  issuance  of  it  could 
not  give  vitality  to  it.     At  common  law  on  the  death  of  the  plaintiff  in  the 
judgment  the  judgment  abated,  but'  It  could  be  revived  by  a  writ  of  clre 
facias.     (Morgan,  &c.  v.  Winn's  Adm'r.  17   B.  M.,  244;  Venable  v.  Smith's 
Ex'or,  1  Duvall,  19}^.)    The  death  of  the  plaintiff  suspends  proceedings  on  a 
judgment  until  some  one  qualifies  as^  personal  representative  and  until  an 
execution  is  issue<l  In  his  name.    The  Civil  Code  of  Practice  points  out  pa^ 
ticularly  as  to  the  affidavit  and  the  record  that  shall  lie  filed  with  the  cleric 
and  ns   to   the  endorsements  which   he   shall   make  upcm  the  execution.    In 
the  ca.se  at  bar  every  requirement  of  the  Code  was  fully  complied  with,  ex- 
cept the  execution  of   the  bond  required  by  section  404.     Under  this  section, 
as  the  appointment  of  the  personal  I'epre.'^entAtlve  was  made  in  Indiana,  U 
was  the  duty  of  the  clerk   t-o  iv(iuire  of   him  a  covenant  with  good  securltj 
that  he  would  dispose  according   to   law    of  any  property  which   he  might 
r.'ceive  upon  the*  execution      The  purpose  of  this  bond  is  to  jirotect  the  cred- 
itors of  the  decedent  in   thl.*?  State   and  not  for  the  benefit  of  the  defend- 
ant In  the   execution.     From   our  view   It  Is  not  necessary    to  determine 
whether  this  provision  of  the  Code  is  directory  or  mandatory.     The  execu- 
tion was  Issued  In  good   faith,  and   placed   in  the   hands  of  the  sherlfT,    It 
evidenced  a  purpose  on   the  part  of  the  personal  representative  of  the  dece- 
dent to  enforce  the  collection  of   the   judgment.     The  execution  which  was 
issued  on  the  judgment  was  as  much  nn  execution  in  the  contemplation  of 
law  as  If  the  clerk  had  fully  compli^»d  with  the  Code  by  requiring  the  exe- 
cution of  the  bond.    The  mere  fact  that  an  execution  may  for  some  reason  be 


GOV.  8.  &  T.  00.  V.  K08EDALE  E.  L.  J.  0.,  AO.  963 

quashed  does  not  change  its  legal  designation  or  name.  In  Louisville  Sc 
Nashville  R.  R.  Co.  v.  Smith's  Bx'or,  87  Ky.,  601,  this  court  held  that  asmn- 
mons  issued  which  was  illegal  and  was  subsequently  quashed  suspended  the 
statute  of  limitation.  In  that  case  the  court  recognized  that  the  summons 
was  illegal  and  did  not  require  the  defendant  to  answer  the  petition,  still 
it  suspended  the  running  of  the  statute  of  limitation.  By  the  statute  under 
consideration,  in  the  computation  of  time  for  the  purpose  of  determining 
whether  it  is  a  bar,  the  calculation  is  made  from  the  date  of  the  last  execu- 
tion. We  are  of  the  opinion  that  the  execution  in  question  was  such  as 
would  suspend  the  running  of  the  statute  of  limitation. 
The  judgment  is  affirmed. 


COVINGTON    STONE  AND  SAND  CO.  v.  ROSEDALE   ELECTRIC 
LIGHT  JOCKEY  CLUB,  &c. 

(Filed  November  13,  1903— Not  to  be  reported. ) 

1.  Corporation— Double  liability  of  stockholders— Where  a  creditor  of  an 
insolvent  corporation  enforced  the  statutory  double  liability  of  the  stock- 
holders the  claims  of  other  creditors  which  the  stockholders  had  compro- 
mised  and  had  assigned  to  them  were  properly  allowed  to  share  ratably  with 
the  debt  of  the  first  creditor. 

2.  Same— While  the  stockholders  were  entitled  to  come  in  ratably  with  the 
creditor  of  the  corporation  as  to  bona  fide  claims  of  otiier  creditors  which 
they  had  purchased,  they  were  not  entitled  to  bring  in  claims  which  the 

.  -corporation  owed  them  so  as  to  cut  down  their  liability  to  creditors  where 
the  management  of  the  affairs  of  the  corporation  was  fraudulent  as  to  cred- 
itors. 

S.  D.  Rouse  and  R.  C.  Simmons  for  appellant. 

Cbas.  H.  Fisk  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Rosedale  Electric  Light  Jockey  Club  was  incorporated  on  April  28, 
1898.  The  purpose  of  the  corporation  was  to  carry  on  races  by  electric  light. 
The  capital  stock  of  the  corporation  was  fixed  at  110,000,  divided  into  one 
hundred  shares  of  $100  each.  Anton  Ruh  subscribed  for  ten  shares,  J.  H. 
Kruse  for  twenty,  Fred  W.  Schmitz  for  five,  C.  B.  Reed  for  five,  and  L.  S. 
Batch  for  ten.  A.  R.  Mullins  was  one  of  the  originators  of  the  enterprise, 
but  was  away  on  the  day  the  articles  were  signed,  and  ten  of  the  shares 
signed  for  by  Kruse  were  for  him.  Ruh,  Kruse  and  Mullins  each  paid  in 
$600,  being  one-half  of  the  amount  of  their  subscription.  Reed  and  Schmitz 
paid  in  nothing.  Hatch  paid  in  $500  (including  what  Menninger  paid  in  for 
him).  Schmitz  and  Reed  were  to  pay  for  their  stock  in  services.  Mullins 
was  president  and  Hatch  superintendent,  Kruse  secretary  and  treasurer, 
each  at  a  salary  of  $300  a  month,  Schmidt  was  assistant  to  Kruse,  and  Reed 
assistant  to  Hatch,  each  at  $8  a  day.  The  corporation  rented  ground, 
erected  buildings,  bought  dynamos  and  other  electrical  apparatus,  and  by 
the  10th  day  of  June,  1896,  was  in  debt  something  like  $20,000.  The  Coving, 
ton  Stone  and   Sand  Co.  then  brought   this  suit,  with  attachment.    Other 
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creditors  came  in.  All  the  visit)le  property  of  the  ooiupany  was  sold  and  the 
proceeds  paid  only  a  small  per  cent,  of  the  debts.  The  stone  and  sand  com- 
pany, on  December  3,  1898,  amended  its  petition,  and  sought  judgment 
against  the  stockholders,  both  for  their  unpaid  subscriptions  and  their 
double  liability  under  the  statute.  One  of  the  creditors,  having  a  debt  of 
about  I2.(XM),  filed  a  suit  against  the  solvent  stockholders,  charging  that  they 
had  assumed  his  debt:  also  that  the  incorporation  was  a  fraud,  and  had  not 
been  legally  mide:  and  he  obtained  judgnu^nt  ag<iinst  them  pirsonally,  which 
wag  afla nn id  by  this  court.  They  then  want  out  and  compromised  with 
all  of  the  creditors  except  the  sand  company  at  about  3<)  cents  on  the  dol- 
lar. The  sand  company  did  not  attack  the  incorporation,  but  proc^^ed 
with  its  action  to  enforce  the  statutory  double  liability  of  the  stockholders* 
and,  on  final  hearing,  the  co\irt  enforced  the  double  liability  of  the  stock- 
holders, but  allowed  the  claims  which  the  stockholders  had  compromised  at 
80  cents  on  the  dollar,  and  had  had  assigned  to  them,  to  come  in  ratably 
with  the  debt  of  the  sand  company,  and  of  this  it  complains,  insisting  that 
these  claims  should  not  have  l)een  allowed  to  come  in  at  all.  and  that  at 
most  they  should  have  only  been  allowed  to  come  at  the  amounts  which  the 
defendants  paid  out  to  the  creditors. 

The  liability  of  the  stockholders  to  appellant  is  Imsed  wholly  upon  the 
statute.  The  double  liability  of  the  stockholder  under  the  statute  is  to  the 
creditors  and  not  to  the  corporation,  and  each  creditor  is  entitled  to  look  to 
this  fund  for  the  payment  of  his  debt.  Nothing  that  the  defendants  could 
do  after  the  corporation  failed  could  lessen  their  liability  to  appellant,  and 
nothing  that  they  did  could  give  the  appellant  any  greater  rights  against 
them  Xihan  it  already  had.  Their  compromising  with  the  other  creditors  and 
taking  the  assignment  of  their  claims  did  not  make  them  liable  to  appellant 
under  the  double  liability  statute  for  anything  more  than  they  were  liable 
to  it  before  these  compromises  were  made.  They  had  a  right  to  buy  their 
peace  with  the  other  creditors,  and  when  they  had  done  this  and  taken  an 
assignment  of  these  debts  against  the  corporation  they  had  the  right  to  bring 
them  in  in  order  that  the  true  amount  of  their  liability  to  appellant  might 
be  ascertained.  The  argument  for  appellant  proceeds  on  the  misconception 
that  it  acquired  greater  rights  by  reason  of  these  stockholders  compromising 
with  the  other  creditors,  when  in  fact  the  rights  of  the  parties  were  fixed 
long  before  that,  and  their  liability  to  appellant  could  neither  be  diminished 
nor  increased  by  any  action  the  other  creditors  might  take  or  omit.  The 
question  is  not  presented  here  whether  appellant  might  not  hare  held  the 
appellees  personally  liable  if  it  had  attacked  the  incorporation  and  stied 
them  as  partners.  It  has  sued  them  as  stockholders,  basing  its  claim  under 
the  statute  and  assuming  the  validity  of  the  corporation.  It  can  nut  hold 
the  defendants  liable  in  this  action  on  the  ground  that  they  were  partners, 
for  it  has  elected  to  treat  them  as  .stockholders  in  the  corporation.  The  judg- 
ment of  the  circuit  court  was,  therefore,  proper. 

On  the  cross  appeal  of  the  appellees  we  do  not  see  that  they  have  any  sub- 
stantial ground  for  complaint.  The  amended  petition  seeking  to  hold  theni 
liable  as  stockholders  was  filed  within  less  than  a  year  after  any  tmnsfen  of 
stock  were  made,  and  by  the  terms  of  the  statute  the  transferror  remains 
liable  if  the  action  is  brought  within  two  years  after  the  transfer.    The  court 
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"properly  excluded  the  liabilities  of  the  corporation  to  appellees  existing 
before  the  suits  were  brought  from  the  computation  for  the  reason  that  as  to 
these  claims  the  stockholders  did  not  come  with  clean  hands,  and  should  not 
have  been  put  on  an  equal  footing  with  the  other  creditors  of  the  corpora- 
tion. The  way  the  affairs  of  the  corporation  were  managed  was  itself  a 
fraud  on  the  creditors,  and  it  would  have  been  inequitable  to  have  allowed 
the  stockholders  to  bring  in  these  claims  of  their  own  against  the  corpora- 
tion to  cut  down  their  liability  to  its  innocent  creditors.  But  when  their 
liability  to  these  creditors  was  fixed  they  hod  a  right  to  buy  their  peace  from 
the  creditors,  and  so  the  bona  fide  cairns  which  they  bought  were  properly 
allowed  to  come  in. 

The  judgment  complained  of  is,  therefore,  affirmed  on  the  original  and 
on  the  cross  appeal. 


WHALLEN  V.  HALLAM,  &c. 

(Filed  November  13,  1903— Not  to  be  reported. ) 

Attorney  and  client — Fees— The  sum  of  $1,000  paid  by  a  client  to  one  of 
his  three  attorneys,  who  repi*esent3d  him  in  an  examining  trial  before  a  jus- 
itce  of  the  peace  on  the  charge  of  bribery,  in  having  an  indictment  for  the 
oflfeuse  quashed,  no  second  indictment  l>eing  returned,  in  the  prosecution  of 
the  prosecuting  witness  in  the  brlliery  case  upon  the  charge  of  obtaining 
money  under  false  pretenses,  and  in  an  action  to  recover  from  the  bailee  the 
alleged  bribe  money,  was  ample  remuneration  for  the  services,  and  a  verdict 
for  an  additional  $I,(X)()  was  palpably  against  the  weight  of  evideiwe. 

Wallace  &  Miller  for  appellant. 

D.  W.  Sanders  and  W.  B.  Thomas  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  .Second 
Division. 

Opinion  of  the  court  by  Judge  Barker. 

Early  in  January,  ]9(K),  State  Senator  S.  F.  Harrell,  in  a  speech  delivered 
in  a  caucus  of  the  Democratic  members  of  the  general  assembly  of  the  Com- 
monwealth of  Kentucky,  charged  that  appellant,  John  H.  Whallen,  had 
attempted  to  bribe  him,  for  the  purpose  of  influencing  his  vote  on  certain 
political  matters,  which  were  to  come  before  the  general  assembly;  that  he 
(Harrell),  in  order  to  entrap  Whallen,  had  simulated  acquiescence  in  the 
proffered  brllx?.  which  consisted  of  the  sum  of  $6,(X)0  to  be  paid  Harrel  when 
he  had  performed  his  part  of  the  bargain;  that  14,500  of  this  money,  together 
with  a  jMiper  containing  the  conditions  of  the  transaction,  were  locked  in  a 
box  of  the  Ijouisviile  Trust  Co.  in  the  city  of  Louisville,  Ky. 

This  statement,  naturally,  caused  considerable  excitement,  and  was  ex* 
tensively  published  by  the  press  of  the  State,  and  especially  in  the  news- 
papers of  the  city  of  Louisville. 

As  a  result  of  this  charge  a  warrant  was  sworn  out  against  appellant  be- 
fore G.  B.  Thompson,  a  justice  of  the  peace  for  Franklin  county,  Kentucky, 
•charging  him  with  the  offense  of  bribery.  Upon  being  informed  of  this 
proceeding  appellant  employed  J.  T.  O'Neal,  of  the  Louisville  bar,  as  his 
leading  counsel,  but  as  O'Neal  was  unable,  owing  to  business  engagements 
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to  go  to  Frankfort,  it  was  agreed  between  them  that  appellee  Hallant 
Should  also  be  employed.  Appellant  went  to  Frankfort,  accompanied  bj  his 
bondsn.en,  prepared  in  advance  to  give  any  bond  which  might  be  required 
of  him.  Upon  their  arrival  in  Frankfort  Gen.  P.  Watt  Hardin  was  asso- 
ciated with  appellee  as  "appellant's  counsel.  In  company  with  ^Is  oounsel 
appellant  appeared  before  the  justice  at  the  time  fixed  for  the  examination; 
whereupon  it  was  indicated  by  the  magistrate  that  it  was  his  custom  in 
oases  pending  before  him  when  the  grand  jury  was  in  session  to  at  once  bold, 
the  party  charged  over  for  their  action ;  and  as  the  grand  jury  of  Franklitt 
County  was  then  in  session,  he  proposed  to  follow  his  usual  rule.  This  was 
opposed  by  counsel  for  appellant,  who  Insisted  on  a  trial  of  their  client,  the 
evidence  showing  that  a  speech  of  about  five  minutes  was  made  upon  the 
question,  at  the  conclusion  of  which  the  justice  held  appellant  over  in  a 
bond  of  $10,000  for  his  appearance  before  the  grand  jury. 

Afterwards  the  grand  jury  indicted  appellant  upon  a  charge  of  bribery. 
To  meet  this  charge  appellant  again  returned  to  Frankfort,  at  which  place- 
he  received  information  from  a  friend  of  certain  matters  showing  irregu- 
larity in  the  formation  of  the  grand  jury  which  returned  the  indictment 
against  him.  This  information  he  conveyed  to  his  attorneys,  who  thereupon 
moved  the  court  to  quash  the  indictment.  As  soon  as  this  motion  was  mad» 
Commonwealth's  attorney,  Robert  B.  Franklin,  moved  the  court  to  dlsmisa 
the  indictment  against  appellant,  and  again  refer  the  matter  to  the  grand 
jury,  which  was  done.  No  further  indictment  was  ever  had  against  appel- 
lant, and  the  proceedings  against  him,  so  far  as  the  Franklin  Circuit  Court 
was  concerned,  ended. 

Pending  these  proceedings  in  the  courts  the  general  assembly  passed  a 
joint  resolution  for  the  appointment  of  a  committee  to  examine  into  the 
transaction  which  had  taken  place  between  appellant  and  Senator  Harrell. 
No  committee,  however,  was  ever  appointed  under  this  I'esolution,  and  no- 
further  action  was  ever  had  in  the  premises.  As  a  counterstroke  against 
Harrell  there  was  caused  to  be  issued  from  the  police  court  of  the  city  of 
Louisville  a  warrant  against  Senator  Harrell,  charging  him  with  obtaining 
money  from  appellant  under  false  pretenses.  Appellee  then  went  to  Louis- 
ville, and  there,  in  conjunction  with  J.  T.  O'Neal,  argued  before  the  court 
the  motion  of  Harrell  to  dismiss  the  warrant  against  hiui.  This  motion  was 
overruled  by  the  court,  and  Harrell  was  held  over  to  the  grand  jury  of  Jeffer- 
son county,  which  afterwards,  upon  an  examination  of  the  facts,  refused  to 
indict  him.  A  motion  was  then  made  before  the  judge  of  the  Jefferson  Cir- 
cuit Court,  Criminal  Branch,  to  resubmit  the  question  to  another  grand 
jury,  which,  after  elaborat-e  argument,  was  overruled.  This  ended  the  pro- 
ceedings against  Harrell. 

The  appelant  then  desired  to  recover  from  the  trust  company  the  $4,500  de- 
posited by  him,  and  which  was  locked  in  one  of  its  boxes;  the  trust  company 
declined  to  turn  the  money  over  without  a  judgment  of  a  court  to  protect  it 
in  so  doing;  whereupon  appellant,  through  his  counsel,  filed  a  formal  suit 
against  the  trust  company,  which  filed  an  answer;  and  after  certain  formal 
proceedings  had  been  taken  a  judgment  was  rendered  in  favor  of  appellant 
and  the  money  paid  over  to  him. 

Afterwards  J.    T.   O'Neal,   appellee  and  Gen.    P.    Watt   Hardin    agreed 
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among  themselves  on  a  fee  of  $1,000  each  for  their  services.  The  fee  of 
Gen.  Hardin,  for  reasons  not  necestairy  to  be  st't  forth,  was,  by  his  consent, 
reduced  to  1750,  which  was  paid  him.  O'Neal  received  a  check  for  f  1,000,  in 
full  for  his  services.  Afterwards  appellant  enclosed  In  a  letter  to  appellee 
his  check  for  $86*3.71.    The  letter  is  as  follows: 

"Mr.  Theo  F.  Hallam, 

"Covington,  Ky. :" 
"Friend  Theo— I  enclose  you  a  check  for  I8e2. 71,  which   is  for  fees  stipu- 
lated, $1,000,  less  the  following  ciish  items,  amounting  to  $187.)^: 

January  8,  cash $60  00 

January  2y,  cash 60  00 

February,  hotel  expenses  at  Frankfort 17  29 

February  14,  cash  20  00 

"I  assure  you,  old  pard,  that  it  gives  me  pleasure  to  send  you  this  check, 
and  I  trust  we  may  outlive  the  Goebel  business,  and  that  you  may  be  able  to 
earn  more  fees,  and  they  could  not  be  too  large  to  suit  me. 

"I  want  you  to  feel  that  there  is  no  time,  night  or  day,  that  I  will  not  be 
pleased  to  be  Ciilled'upon  by  you,  and  that  it  will  always  be  a  great  pleasure 
for  me  to  serve  you  in  any  capacity. 

**I  would  very  much  like  to  see  you  before  starting  on  our  trip  to  Europe, 
Incidentally  to  learn  a  little  English:  for,  as  you  remarked,  when  you  were 
last  he^e,  we  hqye  Irish,  Dutch  tind  French  in  our  party,  and  only  need 
one  who  can  speak  a  little  English. 

** Kindly  return  receipt  for  $1,000,  and  always  believe  me  to  be  your  friend. 

(Signed)    "J.  H.  WHALLEN." 

After  appellant  returned  from  the  trip  to  Europe,  which  is  alluded  to  In 
the  letter,  appellee  demanded  of  him  the  sum  of  $9,^00,  as  an  additional  fee 
for  hi^  services  rendered  appellant  in  the  criminal  proceedings  herein  recited. 
Payment  of  this  demand  being  refused,  this  action  was  instituted  in  the 
Jefferson  Circuit  Court  to  recover  it  by  law.  The  petition  is  in  four  para- 
l^raphs.  The  first  sets  up  a  claim  for  $1,000  for  appellee's  services  in  the  mat- 
ter of  the  warrant  against  appellant  before  'Squire  G.  B.  Thompson;  the 
second,  a  claim  for  $5,000  for  st^rvices  rendered  in  the  matter  of  the  indict- 
ment pending  in  the  Franklin  Circuit  Court;  the  third,  a  claim  for  $8,o00  for 
services  in  watching  app.'llant's  intert^st  in  the  matter  pending  in  the  gen- 
eral assembly,  under  the  resolution  passed  to  investigate  him;  the  fourth,  a 
claim  for  $200,  being  appellant's  expense  account  incidental  to  the  services 
rendered  by  him. 

Appellant's  answer  denied  his  indebtedness  to  appellee  in  any  sum  what- 
ever, and  placed  in  issue  the  reasonableness  of  the  charges  against  him,  and 
also  pleaded  payment  in  full  fur  all  services  which  hud  been  rendered.  A 
trial  of  the  wise  resulted  in  a  verdict  against  appellant  for  the  sum  of  $1,000, 
of  which  he  is  now  complaining  Apjiellee's  contention  is  that  the  $l,t)00 
he  received  was  for  his  services  in  Louisville  only;  appellant's,  that  the  pay* 
nient  was  in  full  for  all  services  whatever.  ^ 

The  conclusion  we  have  reached  as  to  the  reasonableness  of  appellee's 
charge  against  appellant,  and  the  merits  of  the  plea  of  payment,  renders  it 
unnecessary   for  us  to  discuss  the  many  technical  questions  raised  hy  appel- 
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lant,  further  than  to  say  that,  other  than  as  herein  indicated,  we  perceive 
DO  substantial  error  in  the  record.  Appellee  states,  at  great  length,  in  liis 
evidence  that  he  stayed  in  Frankfort  the  whole  month  of  January,  watch- 
ing the  interest  pf  appellant,  at  his  instance  and  request;  and  he  describes 
in  detail  his  many  labors  by  day  and  night  in  the  library,  examiniuK  nmnj 
books,  in  order  to  prepare  himself  to  fully  repr(»sent  his  client's  interest. 
But  the  fact  remains  that,  at  most,  appellant  was  charged  with  a  misde- 
meanor, the  punishment  of  which  is  fine  and  imprisonment,  and  we  are 
unable  to  perceive  why  it  was  necessary  for  appellee  to  examine  many  bcx)ks, 
or  to  remain  in  Frankfort,  to, watch  the  proceedings  of  the  grand  jury,  or 
those  of  the  general  assembly.  Of  necessity  he  could  do  nothing,  ah  attor- 
ney, before  the  grand  jury  indicted  his  client.  As  well  said  by  the  Common- 
wealth's attorney  in  his  evidence,  appellee  could  not  pnictice  law  before  the 
grand  jury,  and,  as  that  body  did  not  return  a  second  indictment  against 
appellant,  we  are  at  a  loss  to  And  a  foundation  for  any  charge  on  this  M»n». 
except  the  service  of  preparing  and  entering  the  motion  to  quash  the  indict- 
ment. We  are  equally  at  a  loss  to  perceive  any  foundation  for  the  charge  for 
the  service  allegetl  to  have  l)eeu  rendered  in  watching  the  legislature;  for. 
other  than  the  passing  of  a  resolution  for  the  appointment-of  a  committee  to 
investigate  the  conduct  of  appellant,  nothing  was  ever  done  in  the  matter 
It  does  not  appear  that  anything  was  done  to  prevent  action  on  the  part  of 
the  legislature. 

The  action  to  recover  the  sum  of  $  J,  500  was  merely  formal,  and  was  re- 
quired as  a  matter  of  caution  by  the  trust  company  for  its  prcrtectioii.  Hnr- 
rell  made  no  claim  to  this  money;  on  the  contrary',  his  position  wii.<i  that  it 
constituted  a  proffered  bribe,  which  he  had  n^fused;  the  trust  company  dW 
not  claim  it;  its  holding  was  that  of  bailee.  Indwnl,  from  the  very  neceft^itj 
of  the  case,  no  one*  but  appellant  could  have  asw'rted  any  claim  t<i  it.  The 
formal  action  by  which  the  money  was  regained  from  the  trust  w«ii«ny. 
and  tht'  ])n)c<M-dings  in  Frankfort  before  mentioned,  and  the  argument  mad** 
in  the  proceedings  against  Harrell,  constitutetl  the  whole  service  rendered  by 
a])pellant's  counsel  in  tlie  matter  against  him.  For  this,  it  is  adnnttetl  he 
had  paid  his  counsel,  in  the  aggregate,  |2,760;  (jen.  Hardin  for  his  servitv* 
accepted  the  sum  of  |:7.>0;  ,1.  T.  O'Neal  received  11,(100,  stilting  in  his  deposi- 
tion that,  although  he  had  performed  the  larger  share  of  the  work,  he  felt 
that  he  had  Ix^en  most  "liberally  paid,  and  was  happy;"  and  appellee  ha* 
been  paid  11,000. 

Appellee  introduced  no  evidence  except  his  own  as  to  the  value  of  his  6*''^' 
vic(^s;  on  the  other  hand,  appellant  introduced  seven  or  eight  attorneys,  ^' 
of  whom  stand  high  at  tlie  bar,  one  being  an  ex-chief  justice  of  this  court, 
none  of  whom  placed  a  higher  value  upon  all  of  appellee's  services  than  from 
f  I.'  (10  to  ♦l.^iM^,  most  of  them  naming  a  far  lower  sum. 

We  do  not  l>elieve  there  was  any  necessity  for  appellee  to  remain  in  Frank' 
fort,  either  to  watch  the  proceedings  of  the  grand  jury  or  of  the  legislature; 
a  preponderance  of  the  evidence,  as  well  as  the  dictates  of  ordimvry  judgment, 
show  the  inutility  of  this;  l)esides,  there  is  record  evidence  in  the  case  show- 
ing his  admission  that  he  stayed  in  Frankfort  during  the  month  of.  J«b* 
uary  on  a  different  matter. 

After  a  careful  examination  of   this  recortl  we  are  constrained  to  theopin- 
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ion  that  the  verdict  against  appellant  is  palpably  against  the  weight  of  the 
evidence,  and  that  the  amount  receivetl  by  appellee  was  ample  remuneration 
for  his  whole  service.     Fop  this  reason  the  jiidgment  is  reversed  for  proceed- 
ings consistent  herewith. 
Whole  court  sitting. 


hp:xdkrson  BKKWING  CO.   v.  FOLUEX. 
(Filed  November  13.  1903— Not  to  be  reported.) 

1.  Variance— Action  for  damages— Where  the  allegation  of  the  petition  in 
an  action  for  damages  for  personal  injuries  alleged  that  the  injuries  were 
<}aused  by  the  *Vneglif?ent  construction  of  said  nuichine,  or  appliance,  and 
by  the  negligent  arrangement  made  by  defendant  for  operating  stime,"  and 
the  proof  tended  to  show  that  the  machine  or  appliance  had  l^ecome  defec- 
tive from  long  use,  there  was  not  a  material  variance  t)etween  pleading  and 
proof. 

2.  Practice  on  appeal— No  attempt  having  been  made  In  the  lower  court  to 
have  the  alleged  variance  convcted  and  no  intimation  being  made  that  the 
defendant  was  misled  tlwreby,  this  court  will  not  consider  it  as  a  ground  for 
reversal. 

3.  Motion  for  new  trial— Where  the  motion  for  new  trial  does  not  contain 
the  ground  that  the  verdict  was  contrary  to  the  evidence  this  court  can  not 
■consider  the  question  as  to  the  evidence. 

W.  J.  Peter  and  O'Neal  &  O'Neal  for  appellant. 

James  M.  Yeaman  and  Yeaman  &  Yeaman  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  .)ud{?e  Barljer. 

The  appellant  is  a  corponitlon  engaged  in  brewing  beer  in  lleiulersdu,  Ky  , 
and  also  operates,  in  connection  with  its  bn^wery.  an  ice  plant.  The  a])pel- 
lee  was  employed,  as  he  himself  descriln^s,  as  a  general  roustabout,  his  bus- 
iness l)eing,  generally,  to  wheel  out  ashes  and  cinders,  and  otliei-  like  work. 
On  the  occasion  involved  in  tbi.s  litigation  he  had  been  ordered  by  the  ap- 
pellant's supi»rintendent  to  operate  the  crane,  which  lifted  tbt*  frozen  cans 
•containing  the  ice  from  the  receptacle  in  which  the  water  w;is  congealed,  and 
by  means  of  this  machine  to  carry  the  cans  to  a  point  called  the  dump,  where 
the  ice  was  taken  from  the  cans.  Each  of  these  cans,  when  filled  with  water, 
"weighed  about  'M)0  pounds.  The  means  by  which  the  cans  were  attjiched  to 
the  windlas.<),  or  crane,  was  a  hook  fastened  in  holes  driven  on  each  side  of 
the  can  for  that  purpose. 

Appellee  had  assisted  in  this  work  l)efore  on  several  occasions,  but  had 
never  operated  the  windlass,  or  crane,  ah)ne  prior  to  the  night  on  which  he 
was  hurt.  When  he  came  to  lift  the  can,  by  the  falling  of  which  he  was 
hurt}  he  adjusted  the  hook,  and  by  means  of  the  windlass  lifted  the  can  partly 
■out  of  the  receptacle  in  which  it  had  been  frozen;  before  it  was  entirely 
■out  the  hook  slipped,  and  the  can  fell  back  to  its  place.  Appellee  readjusted 
the  hook,  and  then  successfully  lifted  the  can  from  its  place,  and  was  pro- 
pelling it  on  the  road  to  the  dump  when  the  hook  again  slipped,  and  the  can 
fell  upon  his  foot,  seriously  and  pennanently  injuring  him. 

To  recover  damages  for  the  Injury  sustained  this  action  was  instituted  by 
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appellee,  and  upon  trial  before  jury  he  recovered  the  sum  of  f  1,000,  of  which 
appellant  is  now  complaining.  It  Ir  seriously  urged  that  there  is  a  fatal  va- 
riance l>etween  the  allegation  of  the  petition  and  the  proof;  this  variance  con- 
sists in  this:  The  allegation  in  the  petition  sets  forth  the  negligence  of  the 
appellant  as  follows:  "The  said  injury  was  caused  by  the  negligence  of  the 
defendant,  and  by  its  negligent  construction  of  said  n:iachine,  or  appliance,, 
and  by  the  negligent  arrangement  made  by  defendant  for  operating  same.*' 

The  evidence  tended  to  establish  the  fact  that  the  hooks  had  been  worn 
smooth  by  use,  and  thereby  made  unsafe  for  the  purpose  of  lifting  the  cana 

Ap))ellant  insists  that  there  is  a  variance  between  the  all€»gation  that  th» 
construction  or  arrangement  of  the  machine  or  appliance  was  defective  and 
the  evidence  that  it  had  become  defective  by  long  use,  it  being  insisted  that 
the  language  of  the  petition  means  the  original  construction  or  arrangement 
of  the  machine  was  defective.  It  seems  to  us  that  this  is  an  overscmined 
construction  of  the  language  used  in  the  petition.  We  think  it  fairly  meana 
that  the  construction  or  arrangement  of  the  machine  or  appliance  for  liftinic 
the  ice  cans  was  defective  at  the  time  appellee  was  ordered  to  opemte  It;  but 
even  if  this  were  not  (rue,  the  variance  is  not  a  failure  to  establish  the  oau8» 
of  action  in  its  general  scope  and  meaning,  which  is  contemplated  by  section 
ISl  of  the  Code,  and  held  to  be  a  failure  of  proof,  and  fatal;  and  if  it  be  a 
variance  at  all,  it  is  such  a  one  as  comes  within  the  purview  of  sections  12^ 
and  180  of  the  Code,  and  which  are  held  to  be  immaterial,  and  which  the 
court  is  authorized  to  amend  according  to  the  justice  of  the  case. 

The  very  question  urged  here  arose  In  the  case  of  Woodcock  v.  Farrel,  I 
Met.,  437.  The  sections  of  the  old  Code  which  were  discussed  in  the  case 
cited  are  identical  with  sections  199,  130  aiid  131  of  the  Civil  Code  of  Prao> 
tice.  The  court,  after  discussing  the  different  kinds  of  variances,  said:  '*It 
is  by  no  means  clear,  as  already  intimated,  that  there  is  any  real  variance 
between  the  fact  alleged  in  the  answer  and  the  i)roof;  but  conceding  that 
such  variance  does  exist,  will  it  be  pretended  that  it  was  such  as  was  calcu- 
lated to  mislead  the  plaintiff  in  maintfiining  their  action,  or  in  anywise 
iiffect  or  prejudice  their  substantial  rightsy  Can  it  be  doul)ted  that  if  the 
variance  now  complained  of  had  been  suggested  at  any  time  during  the 
trial  the  court  below  would  have  corrected  the  immaterial  error  by  so  amend- 
ing the  pleading  as  to  make  it  conform  to  the  state  of  facts  made  out  by  the 
evidence?  It  is  the  obvious  policy  and  spirit  of  the  Code  referred  to,  and  of 
numerous  other  .similar  provisions,  that  erorrs  of  this  class  should  not  con- 
stitute a  ground  of  reversal  here  unless  an  unavailing  effort  had  been  made 
for  their  correction  In  the  court  below.  The  wlsdojn  of  this  policy  none  will 
question. " 

There  was  no  suggestion  in  the  court  below  that  appellant  had  been  mis- 
led l)y  the  variance  iK'tween  the  allegation  of  the  petition  and  the  evidence; 
nor  was  there  any  attempt  on  its  part  to  have  the  wrong  now  complained  of 
remedied.  If  appellant  had  made  it  appear  to  the  court  that  it  had  b*»en  mis- 
led by  the  variance  lerween  the  alhgation  of  the  petition  and  the  evidence^ 
the  court  would  no  doubt  have*  duUMvd  the  pleading  amende<l  so  as  to  con- 
form to  the  evidence,  and  If  it  was  mceswiry  to  the  proper  presentation  of 
appellants  defense,  have  continued  the  cause  for  that  purpose.  In  the  ab- 
sence of  any  coinx)Iaint  Inflow  we  conclude  that  appellant  was  not  misled  Uk 
his  prejudice  by  the  variance  complained  of,  if  variance  it  be. 
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It  was  the  duty  of  appellant  to  furnish  appellee  with  reasonably  safe  ap- 
pliances with  which  to  do  the  work  at  which  he  had  been  placed.  (Shear^ 
mnu  &  Redfleld  on  Negligence,  section  104. )  It  was  also  its  duty  to,  from 
time  to  time,  inspect  these  appliances  and  instrumentalities  of  service,  and 
by  the  use  of  ordinary  care  and  diligence  keep  them  in  safe  condition. 
(Idem,  section  194a.) 

The  evidence  tends  to  establish  that  the  particular  appliance  with  which 
appellee  was  ordered  to  do  the  work  had  become  defective  by  long  use,  and 
was  dangerous.  There  was  evidence  that  this  condition  of  things  had  l)een 
brought  to  the  attention  of  appellant's  foreman,  who  was  the  proper  person, 
to  1*600178  such  information  and  to  remedy  the  defect;  that  of  this  defect  ap- 
pellee was  at  the  time  ignorant.  It  is  true  that  all  of  the  witne8.ses  who  tes- 
tified in  the  case,  whether  for  or  against  appellee,  except  himself,  deposed 
that  it  was  unnecessary,  in  the  operation  of  the  crane  in  question,  for  appel- 
lee to  get  under  the  can  in  such  way  that,  if  it  fell,  it  would  crush  him,  and 
that  no  reasonably. prudent  man  would  so  place  himself  in  doing  the  work  i» 
hand  as  to  receive  the  injury- complained  of  upon  the  fulling  of  the  can; 
but,  as  the  motion  for  a  new  trial  does  not  contain  the  ground  that  the  ver-^ 
diet  was  contrary  to  the  evidence,  we  can  not  consider  that  question  here. 

The  instructions  of  the  court  fairly  and  clearly  set  forth  the  principles  of 
law  which  we  think  govern  this  case,  and  perceiving  no  error  in  the  record k 
the  judgment  is  affirmed. 


McCONATHY,  &c.  v.  LANHAM,  &c. 

(Filed  November  13,  1908. ) 

Statute  of  frauds— Extension  of  written  contract  t)y  verbal  agreement— An- 
option  in  writing  for  the  sale  of  an  interest  in  real  estate  for  a  period  longer 
than  one  year,  conditioned  upon  the  payment  of  the  stipulated  price  at  a 
stated  date,  can  not  be  revived  and  extended  as  to  the  date  of  ptiyment  by  an 
alleged  verbal  agreement  entered  into  Iwtween  the  parties  after  the  expira- 
tion of  the  time  mentioned  in  the  option,  after  which  by  its  terms  it  became 
null  and  void. 

Li.  H.  James  and  Ollle  James  for  appellees. 

Bingham  &  Davies  for  appellants. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  November,  1899,  the  appellees.  J,  T.  Lanham,  B.  L.  Lunham  and  H.  C. 
Truitt,  executed  and  delivered  to  the  appellants,  W.  J.  McConathy  and  W. 
E.  Burke,  the  following : 

"This  contract  witnesseth  that:  Whereas,  J.  T.  Lanham  holds  a  lea.se  of 
mineral  rights  in  the  lands  owned  by  the  Page  &  Krausee  Mining  and  Man- 
nfacturing  Co.,  of  St.  Louis,  Mo.,  lying  in  Crittenden  county,  Kentucky; 
and  whereas,  he  has  sold  one-fourth  undivided  interest  in  said  mineral  leasee 
to  T.  J.  Carter,  and  one-fourth  interest  to  K.  L.  I^anham,  and  one-fourth 
interest  to  H.  C.  Truitt,  now  we,  the  said  J.  T.  Lanham,  E.  L.  I^anham  and 
H.  C.  Truitt,  each  bargains  and  sells  to  W.  J.  McConathy  and  W.  £.  Burke^ 
l>oth  of  Louisville,  Ky.,  our  undivided  rights  in  said  lease  for  and  in  consid^ 


T972  MO  CONATHY,  &C.  V.  LANHAM,  AC. 

leratioH  of  the  sum  ot  $800  each,  to  be  paid  on  or  before  the  3d  day  of  Decem- 
ber, 1899.     It  is  further  agreed  that  if  the  consideration  herein  named  is  not 
paid  on  or  before  the  31st  of  Deoeniijer,   1899,   this  contract  of  sale  shall  lie 
null  and  void. 
"This day  of  November,  1899,   in  Marion,   Crittenden  county,  Ken-" 

■tucky. 

"J.  T.  LANHAM. 

•♦K.  L.  LANHAM, 

"H.  C.  BURKE." 

On  the  9th  of  July  appellees  sued  the  appellants  on  this  contract,  and  al- 
leged that  while  they  had  a  right  to  cancel  the  contract  because  the  ffiOO  was 
not  paid  as  stipulated  on  the  Slst  day  of  December,  1899.  that  they  had  not 
done  so  because  at  the  defendants'  n^quest  that  their  option  should  be  exteDd«i 
until  the  following  April,  they  had  agreed  thereto;  and  that  subseqnent 
to  the  3Ist  day  of  Decern t>er  the  defendants,  in  recognition  of  their  liabillti 
under  the  agreement,  had  promised  to  pay  the  $600.  A  general  demurrer  was 
sustained  to  the  pt*tition.  Appellees  then  filed  an  amendeil  petition.  In 
which  they  allege,  in  substanop.  that  Ixjfore  the  31st  day  of  December,  1899,  at 
the  special  instance  and  request  of  the  defendant,  the  contract  of  lease  was  ex- 
tended, and  they  were  given  sixty  days  longer  to  pay  the  consideration  there- 
for; that  the  defendants  thereafter  took  possession  of  the  leased  property  and 
operated  a  mine  thereon.  The  defendants  deiuurrt^d  to  the  petition  as  amended, 
which  was  overruled.  They  then  filed  an  answer,  in  which  they  plead 
that  the  writing  sued  on  was  a  mere  option,  which  became  void  under  itsex- 
pre.sis  terms  by  fnilure  on  their  part  to  pay  the  contract  price  of  $fiO<)  on  or 
l)efon'  the  Hist  of  December,  1899.  They  also  deny  that  either  before  or  after 
the  iJl.st  day  of  Dec^ember,  18i)9,  they  made  a  new  verbal  contract  with  th** 
plaintiff  l\v  which  they  agreed  that  the  written  option  should  be  extended, 
and  that  they  should  have  sixty  days  from  the  3 1st  of  December  to  pay  the 
contract  price;  or  t:hat  they  had  ever  taken  possession  of  the  premises  under 
eithi'i*  contract,  or  operated  a  mine  thereon.  A  trial  l^efore  a  jury  resulted 
in  a  verdict  for  the  $tiOO  sued  for. 

I'pon  this  appeal  appellants  ask  a  reverstil  on  two  gn)unds:  First,  hecaiis* 
the  court  erred  in  overruling  their  demurrer  to  the  petirion  as  amended;  and. 
second,  l)f  cause  the  circuit  judge  refused  upon  their  motion  to  direct  the  jury 
to  find  a  verdict  in  their  favor.  The  contract  expressly  stipulates  that  if  the 
$«00  is  not  paid  on  or  before  the  31  st  day  of  December,  1899,  that  it  should 
theri'after  he  null  and  void.  It  s*M»ms  clear  that  aft<*r  the  31st  of  December. 
l.sf<9,  Hpj)ellants  could  not  have  recjuired  the  appellees  to  have  accepted  a  ten- 
der of  ihf  *<)On  for  the  reason  that  their  right  to  do  so  under  the  contract  had 
t^»rminated.  We  think  then*  can  lie  no  doubt  that  the  writing  is  a  mere  op- 
tion which  the  appellants  could  have  accepted  at  any  time  before  the  81^t 
day  of  December  by  the  payment  of  theflMX),  but  that  by  their  failure  to  com- 
ply with  this  requirement  the  option  terminated.  In  L^ntz  v.  Gossling,  H 
Ky.  l^aw  liep.,  91,  the  writing  was  very  similar  to  that  in  this  case,  and  it 
was  adjudged  to  \ye  a  mere  option,  and  specific  performance  was  refused.  In 
Stembridge  v.  Stemi)ridge's  Adm'r,  87  Ky.,  91,  it  was  held  that  "where  A- 
a  grees  to  convey  to  B.  upon  condition  that  B,  exerci.ses  his  option  to  do  » 
particular  thing  at  a  specified  time,  but  the  contract  imposes  no  ohligation 
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upon  B.  to  do  the  speciflt'd  thing,  no  interest  passed  to  B.  unless  he  complies^ 
with  his  agreement.  *' 

The  question  then  arises  whether  the  nlleged  parol  agreement  bj  which  ap 
pellants  were  given  sixty  days  from  the  3lst  of  December,  189P,  toiiay  forand 
take  possession  of  the  leased  property  constitutes  an  enforclble  obligation. 
Appellees  claim  that  as  the  original  option  was  in  writing,  the  Hubsequent 
verbal  agreement  substituting  a  different  day  for  the  payment  of  the  consid- 
eration continued  the  writing  in  force,  or,  in  other  words,  it  was  compettmt. 
for  the  parties  to  a  contract  required  by  statute  to  be  in  writing  to  modify 
and  change  its  terms  of  payment  l)y  a  subsequent  verbal  agreement  of  the 
parties  thereto;  and  that  the  effect  of  such  agreement  .was  to  continue  in 
force  such  contract. 

While  the  question  is  not  f rey  from  di(!iculty,  we  think  the  great  weight  of 
authority  is  to  the  effect  that  a  w^ritten  contract  within  the  statute  of  frauds, 
can  not  be  modified  by  a  subsequent  agreement  between  the  parties  unless 
such  new  agreement  is  also  in  writing.  Emerson  v.  Slater,  2ri  Howard  28;- 
Swain  V.  Seamens,  2  Wallace,  2o4;  Chitty  on  i;^ontracts,  11  American  Kdition, 
154:  Bishop  on  Constructs,  771;  Fry  on  SpiKjiflc  Performance,  M  American 
Edition,  777. )  But  the  contention  of  app^^Ilees  in  this  case  goes  farther  than 
the  mere  changing  of  a  written  cf)utract  by  a  subsequent  verlial  agreement. 
If  we  understand  correctly  their  contention,  it  Is  that  a  contract  which  the 
statute  requires  to  be  in  writing,  and  which  by  its  terms  expires  on  a  particu- 
lar day,  was  kept  alive  and  extended  by  a  verbal  agreement  of  the  parties, 
thereto  postponing  the  time  for  the  payment  of  the  consideration.  Subsec- 
tion 6  of  section  470  of  the  Kentucky  Stiitutes  provides  "that  no  act  inn  shall 
be  brought  to  charge  any  person  upon  any  contract  for  the  sale  of  re  i]  estate, 
or  any  lease  thereof ,  for  a  longer  term  than  one  year'"  unle.ss  in  writing.  As 
the  option  of  1899  was  for  the  sale  of  an  interest  in  real  esUite,  and  was  for 
a  longer  period  than  one  year,  it  was  necesstiry  that  it  should  be  in  writiug 
to  bind  the  parties  thereto.  That  ctuitract  died  on  the  iUst  of  Decern  ber  by  the 
failure  of  appellant  to  perform  its  conditions.  The  alleged  verbal  agiHH*ment. 
subsequently  entered  into  between  the  parties  was  also  for  the  sale  and  pur- 
chase of  an  interest  in  rejil  estate,  and  was  also  for  a  longer  period  than  one 
year.  In  our  opinion  the  statute  requires  that  this  contract  also  should  have 
been  in  writing  before  it  could  be  made  the  basis  of  a  claim  against  the  appel- 
lants, and  the  trial  court  erred  in  overruling  appellants*  demurrer  to  the 
amended  petition,  and  also  erred  in  refusing  appellants'  motion  to  give  to 
the  jury  a  peremptory  instruction  to  find  in  their  favor  on  4his  ground. 

For  reasons  indicfiited  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CENTRAL  COAL  AND  IRON  CO.  v.  BAILEY'S  ADM'K 

Filed  November  17,  1«08— Not  to  be  reported. ) 

Master  and  servant— Negligence— The  relation  of  master  and  servant  did 
not  exist  between  one  who  had  contmoted  with  another  to  do  certain  work 
and  an  employe  of  the  contractor;  and  he  is  not  liable  for  the  death  of  the 
employe  resulting  from  a  defect  in  a  rope  furnished  by  him  to  the  contractor 
v^hich  became  defective  after  the  contractor  began  to  use  it. 
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H.  P.  Taylor  and  R.  Y.  Thomas  for  api)el]ant. 
W.  L.  lleeves  for  appellee. 
Appeal  fix)m  Muhlenberg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

There  were  two  men  Instaptly  killed  in  the  accident  Involved  in  this  case, 
the  appellee's  decedent,  Allen  Bailey,  and  Daniel  Grider.  G rider' 8  adminis- 
trator instituted  an  action  and  recovered  a  judgTiient  against  the  Central 
Coal  and  Iron  Co.,  which,  upon  appeal,  was  reversed  by  this  court  in  an 
t)piQion  to  be  found  in  25  Ky.  Law  Ilep.,  165.  The  question  in  that  case,  as 
in  this,  was  whether  or  not  the  relation  of  master  and  servant  existed  be- 
tween the  decedent  and  appellant,  or  whether  Foley  &  Nunan,  who  were 
-digging  the  shaft  in  which  the  accident  occurred,  were  independent  contrac- 
tors. Upon  that  question  this  court  said :  ''The  court  concludes  that  the  re- 
lation of  master  and  servant  did  not  exist  between  appellant  and  Foley  ft 
Nunan,  or  Ijetween  it  and  the  intestate,  and  that  it  was  not  under  a  duty  lo 
look  after  the  rope  and  keep  it  in  a  reasonably  safe  condition.  If  any  one 
was  guilty  of  actionable  negligence,  Foley  &  Nunan  were  in  using  the  rope 
after  it  got  in  an  unsafe  condition.  Suppose  a  pick  and  shovel  which  appel- 
lant had  furnishe<i  them  had  become  unsafe  for  use  after  they  had  com- 
menced using  it,  and  in  consequence  thereof ,  one  of  their  employes  had  been 
Injured,  would  the  appellant  have  been  responsible  therefor?  We  think  not. 
Neither  is  it  any  more  responsible  in  the  case  at  bar  than  it  would  have  been 
in  the  supposed  case.  The  undisputed  facts  show  that  negligent  act  (if  such 
there  was)  did  not  consist  in  furnishing  an  insufficient  or  defective  rope,  bot 
in  allow*ing  it  to  ))ecome  so  by  those  to  whom  it  was  furnished,  the  intes- 
tate's employers,  between  whom  the  relation  of  master  and  servant  existed. 
Without  passing  upon  the  question  (it  not  being  before  us) as  to  whether  or 
not  the  appellant  would  have  been  responsible  had  it  furnished  a  defective 
rope  and  the  intestiite  had  been  killed  in  consequence  thereof,  it  is  sufficient 
to  say  that,  as  there  was  no  evidence  to  show  that  it  was  defective  when  it 
was  delivered  to  Foley  &  Nunan;  and  further,  as  the  relation  of  master  and 
servant  did  not  exist  between  appellant  and  intestate,  no  duty  rested  on  it 
to  see  that  the  rope  continued  safe  for  use  in  the  shaft,  the  court  should  have 
^iven  the  jury  peremptory  instructions  to  find  for  the  appellant." 

This  is  conclusive  of  the  case  at  bar.    Wherefore,  the  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


HOLCOMB  V.  BLAIR. 

(Filed  November  17,  JSK'3— Not  to  be  reported. ) 

Waters— Encroiichment  upon  lands— Obstruction — The  owner  of  lands 
binding  upon  a  navigable  stream,  which  have  been  slowly  and  imperceptibly 
<;ncroached  ui)on  by  the  stream,  has  no  right  to  obstruct  the  channel  by  con- 
structing a  stone  wall  therein  where  the  bank  originally  stood,  resulting  in 
injury  to  the  property  of  others  located  further  up  the  stream. 

D.  D.  Fields  for  appellant. 

Appeal  from  Letcher  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson. 

Appellant  Holconib  is  the  owner  of  a  mill  and  dam  across  the  north  fork 
of  the  Kentucky  river  in  Letcher  county,  erected  alx)ut  thirty  years  ago  by 
appellee,  S.  H.  Blair,  and  another,  who  sold  the  property  to  appellant's  ven- 
dor: Appellant  has  been  in  possession  of  the  property  something  over  fifteen 
jears.  Appellee  Blair  owns  a  tract  of  land  on  the  north  side  of  the  river  just 
below  the  dam,  and  just  opposite  his  land  Pert  creek  runs  into  the  river. 
TThe  sediment  from  Pert  creek  inthe  channel  of  the  river  has  gradually  thi-own 
the  river  over  against  the  north  bank  of  the  stream,  and  has  caiised  the  bank 
to  wash  away.  To  protect  his  bank  appellee  built  out  in  the  river  a  rock 
ivall  running  from  the  bank  in  a  semicircular  shape  and  extending  out  per- 
haps to  the  middle  of  the  pi-esent  channel.  As  the  sediment  fi-om  Pert  creek 
washed  into  the  space  between  this  dam  and  the  mouth  of  the  creek  opposite, 
filling  it  up,  insufficient  room  was  left  for  the  water,  and  by  reason  of  this 
the  water  was  backed  tip  on  the  water  wheel  of  appellant's  mill  just  above 
seriously  impairing  its  efficiency.  He  thereupon  filed  this  suit  to  compel  ap- 
pellee to  take  his  dam  out  of  the  channel  uf  the  river.  The  pi-oof  for  him 
tended  to  show  that  the  dam  •extended  out  more  than  half  way  of  the  stream, 
•and  considerably  beyond  the  point  where  the  north  bank  of  the  river  stood 
when  appellee  sold  the  mill.  On  the  other  hand,  the  proof  for  appellee  tended 
to  show  that  his  dam  extended  out  into  the  sti*eam  no  further  than  the 
original  location  of  the  bank  at  the  time  of  the  sale  of  the  mill.  The  circuit 
oourt  dismissed  appellant's  petition,  and  he  appeals. 

The  proof  leaves  no  doubt  that  the  dam  obstructs  the  flow  of  water  down 
the  river,  and  backs  it  up  on  appellant's  wheel.     It  al'jo  leaves  no  doubt  that 
the  only  justification  claimed  by  appellee  for  putting  the  dam  in  the  river  is 
that  the  bank  originally  stood  where  the  dam  is  placed,  and  has  been  washed 
«way  by  the  gradual  pressing  of  the  river  over  against  it  by  the  rocks,  sand 
■and  gravel  washed  down  on  the  opposite  side  of  the  stream  by  Pert  creek. 
The  weight  of  the  evidence  would  perhaps  show  that  the  dam  extends  out 
further  in  the  stream  than  where  the  bank  stood  when  appellee  sold  the  mill. 
But  this  is  immaterial,  for  under  any  view  of  the  evidence  the  dam   is  an 
unlawful  obstruction  of  the  stream,  and  must  come  down.     No  rule  is  better 
settled  than  that  if  a  stream  slowly  and  imperceptibly  changes  its  course,  the 
Accretion  on  the  gaining  side  belongs  to  the  proprietor  on  that  side,  and  the 
land  gradually  encroached  upon  by  a  navigable  stream  ceases  to  Ijelong  to 
the  former  owner  as  the  channel  of  the  stream  shifts  and  covers  it.     (Gould 
on  Waters,  sections  155-169. )    The  rule  is  otherwise  if  the  change  is  violent, 
■and  arising  from  a  known,  sudden  cause,  like  a  freshet.     (Sweatman  v.  Hol- 
brooke 18  Ky.  Law  Bep. ,  870. )    But  in  the  case  before  us  the  change  has  been 
«o  alow  that  there  is  great  diversity  in  the  testimony  as  to  its  extent,  some 
witnesses  saying  that  there  has  been  no  change  at  all,  or  but  little.    And 
'While  we  are  satisfied  there  has  been  some  change,  still  it  is  of  that  gradual 
Ikind  constantly  occurring  at  such  points  on  streams  and  under  which  the 
tihread  of  the  stream  in  law  follows  the  center  of  the  channel  as  it  changes. 
< Hunter,  &c.  v.  Witt,  31  Ky.  Law  Rep.,  85;  Cruikshanks  v.  Wilmer,  98  Ky., 
19.  )     The  appellee  may  build  a  stone  wall  along  his  bank  to  keep  the  water 
trom  washing  under  it,  but  he  can  not  encroach  upon  the  channel  of  the 
4Streain,  or  place  any  obstruction  in  it. 
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Judgiiieut  reversed  and  cause  remanded  for  a  judf^iuent  as  prayed  In  the 
petition. 


EWELL.  &c.  V.  TYE. 
(Filed  November  17,  1903— Not  to  be  reported. ) 

1.  Practice— Verification  of  pleading— Making  up  issue— When*  the  plain- 
tiff in  an  action  for  the  allotment  of  dower  had  not  verified  her  petition  and 
the  defendants  had  entered  a  motion  to  require  her  to  do  so.  they  were  not 
required  to  plead  to  it  and  make  np  the  issties  until  it  was  verified  or  until 
their  motion  was  overruled. 

2.  W'hen  tuition  stands  for  trial— The  widow  of  a  decedent  having  institu- 
ted an  action  against  several  persons  for  the  purpose  of  having  dower  allotted 
to  her  out  of  lands  claimed  by  them,  and  one  of  them  having  died,  the  action 
did  not  sti\nd  for  trial  as  to  the  others  until  it  was  revived  against  the  repre- 
sentatives of  t^e  one  deceased  or  alwited  as  to  them. 

3.  Dower— Under  section  2139  of  the  Kentucky  Statutes,  in  allotting  dower 
to  the  w^idow  in  lands  held  and  aliened  by  the  husband  during  coverture.the 
allotment  should  be  made  with  refei-ence  to  the\alue.at  the  time  of  aliena- 
tion. 

R.  L.  Kwell  for  appellant. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  Sarah  F.  Tye,  married  P.  N.  Tye  in  the  year  186^,  and  was  his? 
wife  until  his  death  on  November  11,  1896.  During  the  coverture  he  owned 
the  land  in  contest,  lying  in  Laurel  county,  and  on  May  6,  1897,  she  filed  this 
suit  for  the  allotment  of  dower  to  her  therein,  making  Robert  S.  Htjod,  R. 
L.  EweJl  and  J.  D.  Smith  defendants.  She  alleged  in  her  petition  that  she 
did  not  know  how  the  defendants  came  in  possession  of  the  land,  or  under 
what  claim  they  held,  or  how  much  each  of  them  held,  or  whether  they  were 
holding  jointly,  except  she  understood  that  the  defendant,  Hood,  purchased 
some  part  of  the  land  from  Kwell  and  Smith.  She  called  upon  them  to  show 
what  part  of  the  land  each  of  them  held.  Hood  filed  an  answer  on  February 
8,  IHUvS,  traversing  the  allegations  of  the  petition.  He  also  pleaded  that  on 
March  9,  1874,  the  land  was  sold  under  an  execution  against  P.  N.  Tye  and 
purchased  by  E.  J.  Freenuui,  who  received  a  sheriff's  deed  therefor  on  Octo- 
ber 7,  1886,  and  took  possession  of  the  land,  Tye  falling  to  redeem  it;  that 
after  this  Freeman  sold  the  land  to  Ewell  and  Smith,  who  sold  it  (with  eoiue 
other  land  belonging  to  Ewell)  to  him.  Ewell  and  Smith  entered  a  motion 
to  have  their  names  stricken  from  the  action,  and  in  support  of  this  motion 
filed  the  aflidavit  of  Ewell,  stilting  that  Ewell  and  Smith  neither  held, 
claimed  nor  were  in  the  possession  of  the  land  in  controversy.  A  few  days 
later,  and  before  the  motion  was  acted  on,  the  defendants,  by  leave  of  court, 
withdrew  the  answer  of  Hood  and  the  affidavit  of  Ewell.  and  entered  a 
motion  that  the  plaintiff  verify  her  petition.  In  support  of  this  motion  the 
affidavit  of  Kwell  and  Smith  was  filed.  No  further  steps  were  taken  in  the 
action  until  January  28,  1900,  when  the  plaintiff  gave  her  deposition.  On 
February  4,  1902,  an  onler  was  made  as  follows:  "Submitted."  On  Febru- 
uary  7,   this  order  was  made:  "This  cause  is  submitted  on  exoeptioos  to 
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depositions."  But  on  February  18  aflSdavits  were  filed  on  the  ezceptionB, 
and  on  the  same  day  a  judgment  was  entered  in  favor  of  the  plaintiff,  ad- 
judging her  dower  In  the  land  and  appointing  commissioners  to  lay  it  off. 
On  February  20  the  defendants,  Hood  and  Ewell,  filed  their  affidavits  and 
moved  the  court  to  set  aside  the  judgment  and  allow  them  to  prepare  their 
defense.  In  the  affidavit  of  Ewell  it  was  shown  that  the  defendant,  Smith, 
died  on  December  17,  1900,  and  that  there  had  been  no  revivor  against  his 
representatives  or  abatement  of  the  action  as  to  them ;  that  no  steps  had  been 
tifken  in  the  action  since  February,  1898,  and  in  both  the  affidavits  it  was 
shown  that  the  place  lay  waste  for  a  number  of  years  before  Hood  took  posses- 
sion, the  buildings  and  fences  rotting  down  and  the  land  growing  up  in 
thickets,  and  that  Hood  had  put  lasting  and  valuable  improvements  on  the 
land,  greatly  enhancing  its  value.  The  court  overruled  the  motion  to  set 
aside  the  judgment,  and  the  defendants  appeal. 

The  plaintiff  had  not  verified  her  petition,  and  until  she  did  so,  or  the  . 
motion  of  the  defendant  was  overruled  requiring  her  to  verify  it,  they  were 
not  required  to  plead  to  it  and  make  up  the  issue.  Smith  was  a  defendant 
to  the  action,  and  when  he  died  the  action  did  not  stand  for  trial  as  to  the 
other  defendants  until  it  was  revived  against  his  representatives  or  abated  as 
to  them.  There  is  no  order  in  the  record  overruling  the  exceptions  to  the 
deposition  of  Mrs.  Tye,  or  acting  on  them. 

On  the  whole  record  it  seems  clear  that  the  defendants  were  caught  unpre- 
pared, and  that  the  condition  of  the  record  did  not  warrant  a  submission. 
The  affidavits  are  sufficient  to  show  that  notice  was  served  on  the  defendants 
of  the  taking  of  Mrs.  Tye's  deposition,  and  we  conclude  from  an  inspection 
of  the  whole  deposition,  including  the  officer's  certificate,  that  it  was  con- 
cluded on  January  26,  19i)0.  The  exceptions  to  the  deposition  are  not,  there- 
fore, well  taken  and  should  be  overruled,  but  the  defendants  should  have 
leave  to  cross-examine  the  witness  if  they  desire  to  do  so.  On  the  return  of 
the  case  the  circuit  court  will  rule  on  the  motion  for  the  plaintiff  to  verify 
her  petition,  and  after  the  action  is  revived  or  abated  as  to  Smith's  repre- 
sentatives will  allow  the  defendants  to  file  their  answer,  and  after  the  issues 
are  made  up  to  take  their  proof.  Section  2139,  Kentupky  Stotutes,  provides: 
"Whether  the  i-ecovery  is  against  the  heir  or  devisee  or  purchaser  from  the 
husband,  the  wife  shall  be  endowed  according  to  the  value  of  the  estate  when 
received  by  the  heir,  devisee  or  purchaser,  so  as  not  to  include  in  the  esti- 
mated value  any  permanent  improvements  he  has  made  on  the  land;  against 
the  heir  or  his  devisee  or  his  alienee  her  claim  for  rent  shall  not  exceed  five 
years  before  action,  and  against  a  purchaser  from  the  husband  shall  only  be 
from  the  commencement  of  the  action,  and  in  either  case  it  shall  continue 
up   to  final  recovery. " 

In  Pepper  v.  Thomas,  85  Ky. ,  546,  construing  the  statute,  the  court  said: 
'*The  master  was  directed  to  asceitain  the  then  value  of  the  land,  when  it 
should  have  been  its  value  at  the  time  of  the  sale  to  Lee.  The  value  of  any 
permanent  improvements  which  the  purchaser  or  his  vendee  may  have  made 
can  not  be  taken  into  estimate.  Th^  land  must  be  considered  in  the  same 
condition  as  it  was  in  when  it  was  alienated  by  the  husband  and  without 
amelioration  or  deterioration  arising  from  the  acts  of  the  purchaser." 

vol.  25—62 
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On  the  return  of  the  case  the  deed  from  Crawford  and  wife  to  P.  M.  Tye 
should  be  filed. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  coDsisteDt 
herewith. 


MURBAY,  &o.  V.  RODMAN. 

Filed  November  17,  1903— Not  to  be  reported. ) 

Construction  of  will— Title  to  real  estate— Where  the  testator  devised  to  one 
of  his  daughters  certain  interests  in  his  "entire  estate,  real  andpereonal," 
in  trust  for  the  use  of  two  other  daughters,  and  in  the  event  of  their  death 
for  the  use  of  their  surviving  children,  a  devise  of  testator's  homestead  to  the 
three  daughters  did  not  vest  in  the  trustee  the  fee-simple  title,  with  power  to 
sell  and  convey  same  in  the  absence  of  ejcpress  authority  to  do  so,  and  rach 
property  could  be  sold  only  by  a  judgment  of  court  in  the  manner  indicated 
by  the  Civil  Code,  section  489. 

T.  H.  Crockett  and  W.  L.  Jett  for  appellants. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellees  for  a  construction  of  so  mach  of 
the  will  of  Thomas  Rodman,  deceased,  as  affects  the  title  to  the  residence  oc- 
cupied by  him  at  the  corner  of  Second  and  Steele  streets  in  South  Frankfort. 
It  will  be  necessary  for  ud  to  consider  the  fourth,  sixth,  ninth  and  tenth 
clauses  of  the  will  of  decedent,  which  reads  as  follows: 

'•4th.  I  devise  to  my  daughter,  Lizzie  Rodman,  in  trust  for  the  sole  use 
and  benefit  of  my  daughter,  Johanna  Murray,  free  from  the  debts  and  con- 
trol of  her  husband,  one-. seventh  of  my  entire  estate,  real  and  personal. 
*  *  *  The  property  herein  devised  shall  be  held  by  Lizzie  Rodman  in  trust 
for  the  use  and  benefit  of  the  surviving  children  of  Johanna  Murray.  The 
trustee  in  her  discretion  can  Invest  this  interest  in  real  estate,  to  be  held  in 
the  same  manner. 

•'6th.  I  devise  to  Lizzie  Rodman,  in  trust  for  the  sole  use  and  benefit  of  my 
daughter,  Sue  Mallory,  free  from  the  debts  and  control  of  her  husband,  one- 
seventh  of  my  entire  estate,  real  and  personal.  ♦  ♦  *  In  the  event  of  the 
death  of  my  daughter,  Su«  Mallory,  the  property  herein  devised  to  hif-t^ 
Rodman  in  trust  for  said  Sue  shall  b«  held  by,  and  1  hereby  devise  it  to,  Liz- 
zie Rodman  In  trust  for  the  uso  and  benefit  of  the  surviving  children  of  the 
said  Sue  Mallory.  The  trustee  is  hereby  authorized  to  invest,  in  her  discre- 
tion, this  interest  in  real  or  personal  estate,  or  to  pay  a  proportion  of  it  in 
her  discretion  to  Harry  Mallory,  the  husband  of  my  daughter,  Sue,  to  estab- 
lish hiui  in  business. 

"9th.  I  direct  that  my  house  and  lot  on  which  I  reside,  and  all  the  house- 
hold and  kitchen  furniture  therein,  shall  be  taken  by  my  daughters,  Llzii*?- 
Johanna  and  Sue,  at  the  price  of  |3,r)(K).  for  which  they  will  Ix*  charged  each 
$1 ,  l(V>  JV)  in  tlie  settlement  of  my  estate,  my  desire  beiug  to  retriln  in  niv  family 
my  honu'stead.     If  they  can  not  hold  the  homestead  and   furniture  togetJifr, 
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then  they  can  make  suoh  anangements  as  will  suit  themselves  as  to  whioh 
of  them  will  keep  the  same  or  part  thereof. 

"10th.  I  desire  that  Lizzie  Hodman,  as  trustee  aforesaid,  shall  invest  the 
trust  funds  as  they  shall  come  into  her  hands  as  her  best  judgment  indioateSi  - 
and  pay  the  interest  to  the  beneficiaries.    If  in  her  judgment  it  seems  best 
to  use  any  of  the  principal,  she  can  do  so,  but  it  must  not  be  used  without 
her  best  judgment  demands  it." 

It  appears  from  the  petition  and  evidence  in  the  case  that  Mrs.  Murray 
lives  in  California,  Mrs.  Mallory  in  Washington,  D.  C,  and  Miss  Lizsie 
Bodman  has  ceased  to  be  a  resident  of  Kentucky.  It  is  also  shown  that  the 
Interest  of  Mrs.  Murray,  Mrs:  Mallory  and  Miss  Lizzie  Bodman  alike  require 
that  the  home  place  should  be  sold,  as  the  taxes  and  cost  of  repairs  and  in- 
surance leave  little,  if  any,  income  from  the  property,  and  the  real  question 
which  we  are  asked  to  determine  is  whether  Miss  Lizzie  Bodman,  by  the 
sections  of  her  father's  will  quoted  supra,  was  vested  with  the  fee-simple 
title  to  the  residence,  with  full  power  to  sell  and  convey  it.  Neither  of  the 
sections  of  the  will  expressly  confer  upon  her  the  power  to  sell  and  convey 
the  real  estate  devised  to  Mrs.  Murray  and  Mrs.  Mallory  during  their  lives, 
and  at  their  death  to  their  children.  And  in  the  absence  of  express  testa- 
mentary authority  such  power  will  not  be  inferred.  This  court  has  often 
held  that  the  power  to  decree  the  sale  of  the  land  of  an  infant  was  purely 
statutory,  and  could  only  be  exercised  in  the  manner  pointed  out  by  the 
statute;  and  that  it  must  be  sold  at  public  outcry  to  the  highest  and  best 
bidder,  on  such  terms  as  the  chancellor  might  decree.  (Walker  v.  Smyser,  8(> 
Ky.,  620;  Henning  v.  Harrison,  76  Ky.,  738;  Kinsloe  v.  Grove,  08  Ey.,  66; 
Clark  V.  Stanhope.)  We  are,  therefore,  of  the  opinion  that  Miss  Bodman 
bas  no  power  to  sell  and  convey  the  title  to  the  residence  devised  to  herself 
And  sisters,  but  that  this  can  only  be  done  under  the  judgment  of  the  court 
in  the  manner  pointed  out  by  subsection  6  of  section  489  of  the  Civil  Code. 

For  reasons  Indicated  the*  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  .this  opinion. 
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E.  H.  BUBGE  V.  J.  O.  BUBGE,  &c. 
C.  E.  BUBGE  V.  POTTEB,  ADM'B.,  USE,  &c. 
(Filed  November  17,  1903— Not  to  be  reported. ) 

1.  Gift  inter  vivos— Decedents'  estates— Although  it  abundantly  appeared 
t^hat  it  was  the  intention  of  an  intestate  that  a  note  executed  to  him  by  his 
fion  should  not  be  paid,  there  was  no  gift  inter  vivos  on  account  of  his  fail- 
ure to  deliver  the  note  to  his  son;  and  the  administrator  was  entitled  to 
maintain  an  action  for  the  recovery  thereof. 

2.  Parties  to  action— The  administrator  of  the  intestate  could  maintain 
mh  action  on  the  note  for  the  use  of  the  intestate's  widow  on  the  idea  that 
there  was  no  personal  property  from  which  she  should  receive  the  articles  al- 
lowed to  her  by  statute  and  no  other  money  to  be  used  for  that  purpose,  the 
OAUse  of  action  being  in  him  although  she  was  entitled  to  have  the  money 
Acljiidged  to  her  finally. 

8.  Decedents*  estates— Gift  inter  vivos— Where  an  int<sb«ite  during  his  life- 
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time  deposited  a  suiu  of  money  with  another  and  took  a  certificate  then/or' 
payable  to  bis  son,  there  was  a  valid  gift  inter  vivos  and  the  money  was  held 
in  trust  for  the  son  and  did  not  pass  to  the  intestate's  administrator;  henoe 
the  widow  of  the  int-estate  was  not  entitled  to  subject  it  to  her  claim  for  ar- 
ticles allowed  by  statute  out  of  the  estate. 

4.  Same— The  son  of  an  intestate  is  not  Indebted  to  the  estate  for  debts, 
which  his  father  paid  out  for  him  without  his  consent  or  request. 

W.  B.  Gaines  for  appellant,  C.  E.  Burge. 

W.  E.  Garth  and  W.  Q.  Chapman  for  appt  Uant,  F.  H.  Burge. 

Edward  W.  Hines  and  Wright  &  McElroy  for  appellee,  H.  H,  Burge. 

Appeals  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Two  questions  are  discussed  by  counsel  on  these  appeals.  One  is,  shonldf 
the  judgment  be  affirmed  on  the  appeal  of  C.  E.  Burge,  the  court  having' 
rendered  judgment  against  him  for  1880?  The  other  is,  should  the  judgment 
be  afiSrmed  giving  H.  H.  Burge  $800  of  the  sum  in  the  hands  of  J.  £.  Potter^ 

C.  E.  Burge  is  a  son  of  the  intestate,  B.  W.  Burge.  C.  E.  Bui^ge  exe- 
cuted to  him  his  note  for  1380.  Subsequently  the  father  indorsed  upon  the 
note  that  it  was  not  to  draw  interest.  The  evidence  abundantly  shows  that 
the  father  said  the  note  was  not  to  be  paid,  and  during  his  last  illness  be  had 
an  endorsement  made  upon  a  memorandum  book  that  it  was  not  to  be  paid» 
The  evidence  makes  it  perfectly  clear  that  the  father  never  intended  his  bod 
should  pay  the  note.  There  never  waa  a  delivery  of  the  note  to  the  son,  henoe 
there  was  no  gift  of  it  inter  vivos.  J.  E.  Potter  qualified  as  the  personal  rep- 
resentative of  the  estate  of  the  intestate,  and  brought  suit  on  the  note  for- 
the  use  of  the  widow,  E.  H.  Burge.  The  judgment  was  so  entered  upon  the 
note.  It  is  urged  that  as  the  widow  was  not  made  a  plaintiff  in  the  action, 
the  judgment  could  not  be  recovered.  The  recovery  was  sought  by  the  per- 
sonal representative  for  her  use  upon  the  idea  that  there  was  no  personal  prop- 
erty out  of  which  to  give  the  widow  certain  articles  of  property  which  sec- 
tion 1403  of  the  Htatutes  secure  to  her,  and  that  there  was  no  other  money 
or  ohoses  in  action  which  could  be  used  for  that  puprpose,  unless  it  was  $800^ 
placed  in  the  hands  of  J.  E.  Potter,  which  the  decedent  intended  for  H.  H. 
Burge.  To  sustain  the  contention  of  the  appellant,  C.  E.  Burge,  Carrlgus  ▼. 
Blakey,  7  Ky.  Law  Kep. ,  678,  is  cited.  In  that  case  the  party  who  brought 
the  suit  had  no  interest  in  the  debt  sought  to  be  recovered, and  the  court  held 
that  as  he  had  no  interest  in  it  himself,  and  as  the  party  for  whose  use  the 
suit  wa.s  brought  was  not  a  party  to  the  action,  the  action  could  not  be 
maintained.  In  this  ctise  the  note  went  into  Potter*s  hands  as  personal  rep- 
resentative and  the  cause  of  action  was  in  him,  notwithstanding  the  widow 
may  have  been  entitled  to  have  the  money  finally  adjudged  to  her. 

The  appellant,  E.  H.  Burge,  married  B.  W.  Burge  March  12.  1896.  She 
remained  his  wife  until  his  dt'ath,  which  occurred  in  Septeniber,  1896.  On 
January  29.  1894.  B.  W.  Burge  deposited  II,  100  with  J.  E.  Potter,  for  which 
he  gave  him  a  ctTtlflcnte  payable  on  demand.  On  November  19,  1894, the  ilk 
testate  surrendered  that  certificate  and  received  1500,  and  Potter  gave  him  a 
certificate  for  the  r.'maininj?  I  WK).  On  May  12,  1895,  the  Intestate  surrendered 
to  Potter  the  tmo  certificate,  and  In  lieu  thereof  took  a  certificate  from  Pot- 
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"ter,  in  which  it  was  recited  he  received  of  H.  H.  Burge  $B()0.  Thus  the  mat- 
ter stood  until  a  few  days  before  the  death  of  the  intestate,  when  he  realized 
that  he  could  not  recover,  and  desiring  the  expenses  of  his  last  illness  and 
funeral  expenses,  etc.,  should  be  paid,  he  delivered  to  Potter  the  certificate 
and  directed  him  to  use  $300  of  it  for  that  purpose,  and  to  pay  the  remaining 
1800  to  his  son,  H.  H.  Burge. 

Unquestionably,  under  the  authorities,  if  H.  H.  Burge  did  not  acquire  the 
right  to  the  debt  evidenced  by  Potter's  certificate  payable  to  his  order.  Pot- 
ter became  trustee  to  hold  the  $3ro  for  him.  It  is  claimed  on  behalf  of  the 
widow  that  this  |300  should  be  paid  to  her,  because  there  was  no  money 
with  which  to  pay  the  amount  due  her  by  reason  of  the  fact  there  was 
no  property  out  of  which  to  assign  her  the  articles  to  which  she  was  en- 
titled under  the  law  as  exempt  from  sale  and  distribution.  The  intestate 
^ave  the  $300  in  question  to  H.  H.  Burge.  It  was  a  valid  gift  inter  vivos, 
because  it  was  delivered  to  Potter  for  him.  The  intest-ate  having  given  away 
the  1800  in  his  lifetime,  it  did  not  go  into  Potter's  hands  as  an  asset  of  the 
estate.  The  widow  seeks  to  avoid  the  gift  upon  the  ground  that  she  was 
prejudiced  thereby.  She  fails  to  aver  that  the  gift  was  made  with  a  view 
of  committing  a  fraud  against  her  rights,  or  that  it  had  that  effect.  The 
question  discussed  was  not  raised  by  the  averments  in  Mrs.  Surge's  plead- 
ings. ■    '  y 

We  are  of  the  opinion  that  H.  H.  Burge  was  not  indebted  to  the  estate  for 
debts  which  his  father  paid  for  him  at  Trenton,  because  they  were  paid  with- 
out his  consent  or  request. 

The  judgment  is  affirmed  on  all  the  appeals. 


TRAYNOR  V.  BECKHAM,  GOVERNOR. 

(Filed  November  17,  1908— Not  to  be  reported.) 

Appeal  from  Franklin  Circuit  Court. 

The  court  delivered  the  following  response  to  petition  for  rehearing: 

From  the  conclusion  of  the  court  in  Daugherty,  Judge  v.  Arnold,  23  Ky. 
Xia^  Rep. ,  1504,  the  governor  has  the  authority  to  fill  vacancies  in  the  oflSoe 
of  justice  of  the  pence  by  appointment. 


TURNER  V.  COMMONWEALTH. 

(Filed  November  17,  1903— Not  to  be  reported) 

1.  Appeal— What  not  subject  to  exception— The  decision  of  the  trial  court 
on  A  motion  for  a  new  trial,  based  upon  the  grounds  that  the  jury  received 
•evidence  out  of  court  other  than  that  resulting  from  a  view  of  the  premiseSi 
:tbA^  the  verdict  was  decided  by  lot,  and  that  important  facts  material  to  the 
^Jefense  had  been  discovered  since  the  verdict  and  could  be  proved,  was  not 
subject  to  exception  and  can  not  be  considered  upon  appeal.  (Criminal  Code 
4ieot;ion  dSl.) 

g.  Appeal— Qrounds  for  reversal— The  Court  of  Appeals  has  no  power  to 
x^everse  a  judgment  of  conviction  in  a  criminal  case  upon  the  sole  ground 
^tiAt  the  verdict  was  against  the  weight  of  the  testimony,  being  restricted  to 
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the  inquiry  as  to  whether  there  was  any  evidence  before  the  jury  oondnoliis 
to  show  the  guilt  of  the  acoused. 

8.  Same— Alleged  misoonduot  of  a  witness  when  on  the  stand  is  not  ground 
for  reversing  a  judgment  of  conviction  in  a  criminal  case,  where  no  objec^ 
tlon  was  made  thereto  at  the  time. 

Colson  &;  Herd  and  M.  H.  Bhorer  for  appellant 

C.  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Chris.  Turner,  and  his  brother,  Pres.  Turner,  were  charged 
by  the  grand  Jury  of  Bell  county  with  the  murder  of  William  Mills.  Upon 
motion  of  the  defendant  he  was  g^nted  a  separate  trial,  which  resulted  in 
»  verdict  and  judgment  convicting  him  of  the  offense  of  voluntary  man- 
slaughter, and  fixing  his  punishment  at  confinement  in  the  Stat«  peniten- 
tiary for  a  period  of  twenty -one  years.  He  asked  a  new.  trial  upon  the  fol- 
lowing grounds: 

Ist.  That  the  jury  received  evidence  out  of  court  other  than  that  resulting 
from  a  view  as  provided  by  the  Code. 

8d.  That  the  verdict  was  decided  by  lot,  or  in  another  manner  than  by  a 
fair  expression  by  the  jurors. 

8d.  That  the  court  misinstructed  or  refused  to  instruct  the  jury. 

4th.  That  the  verdict  was  against  and  contrary  to  the  law  and  evidence  in 
the  case. 

6th.  That  he  had  discovered  since  the  verdict  that  he  could  prove  important 
facts,  material  to  his  defense,  by  Bd.  Shipman  and  Samuel  Bryan,  which  ha 
did  not  know  and  could  not  have  discovered  by  the  exercise  of  ordinary  core 
and  diligence  before  the  trial. 

dth.  That  the  mother  of  deceased  was  permitted  whilst  deposing  to  the 
dying  declaration  of  deceased  to  indulge  in  crying,  moaning,  and  giving 
Other  evidence  of  her  grief,  which  improperly  influenced  the  minds  of  the 
Jury. 

The  decision  of  the  trial  court  upon  the  first,  second  and  fifth  grounds  relied 
on  in  the  motion  for  a  new  trial  are  not  under  section  281  of  the  Criminal 
Code  subject  to  exception,  and  can  not  for  that  reason  be  considered  by  tbia 
court  upon  this  appeal.  The  instruction  given  in  the  case  have  often  been 
approved  by  this  court  in  similar  cases,  and  fully  and  fairly  cover  all  the  law 
applicable  to  the  facts.  And  this  court  has  often  held  that  it  has  no  power 
to  reverse  a  judgment  of  conviction  in  a  criminal  case  upon  the  sale  groand 
that  the  verdict  was  against  the  weight  of  the  testimony  in  the  case;  bat 
were  to  restrict  the  inquiry  as  to  whether  there  was  any  evidence  before  ihe 
Jury  conducing  to  show  the  guilt  of  the  accused.  (Section  840  of  tl» 
Criminal  Code  and  authorities  there  cited.)  The  record  fails  to  show  that 
»&y  objection  was  made  by  the  defendant  to  the  alleged  misoondactof  ^ 
mother  of  deceased  when  testifying  before  the  Jury,  and,  therefore,  thatqnet- 
tion  is  Qot  properly  before  us. 

After  a  careful  reading  of  the  record  we  have  been  unable  to  dieooTersny 
error  of  law  which  would  Justify  a  reversal. 

Judgment  alfirmed. 
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MUTUAL  LIFE  INSURANCE  CO.  OF  KY.  v.  O'NEIL,  &o. 
(Filed  November  17,  1903. ) 

1.  Witnesses— Transaction  with  dead  person— Under  section  606  of  the  Civil 
Code  the  insured  is  not  a  competent  witness  to  testify  for  himself  as  to  a 
transaction  with  reference  to  a  policy  of  life  insurance  had  with  one  who 
was  dead  at  the  time  the  testimony  was  offered  to  be  given  and  who  was  the 
agent  of  the  insurance  company  at  the  time  of  the  transaction. 

a.  Life  insurance— Paid-up  policy— Laches—Where  the  provisions  of  a  life 
insurance  policy  ^ave  to  the  insured  the  right  to  demand  a  paid-up  policy 
for  the  equitable  value  of  the  original  policy  within  thirty  days  after  a  for- 
■  feiture  for  the  nonpayment  of  premiums,  the  failure  of  the  insured  to  make 
demand  for  the  paid-up  policy  within  five  years  was  such  laches  as  to  defeat 
his  right  thereto. 

8.  Same— Evidence  of  demand— The  fact  that  the  original  policy  was  found 
among  the  x)ersonal  papers  of  an  agent  of  the  insurance  company  after  his 
death  and  six  years  after  he  had  ceased  to  be  an  agent  for  the  company  does 
not  prove  a  demand  by  the  insured  through  the  agent  for  the  paid-up  policy ; 
nor  are  the  mere  statements  of  the  insured  that  he  made  demand  for  the  pol- 
icy without  giving  the  date  sufficient  to  show  a  demand  within  the  required 
period. 

Proctor  K.  McBlroy,  Henry  W.  Price  and  John  J.  MoHenry  for  appellant. 

C.  S.  Hill  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  April  37,  1870,  the  Southern  Mutual  Life  Insurance  Co.  of  Kentucky, 
appellant's  predecessor,  issued  to  Francis  M.  0*Neil  a  policy  insuring  his 
life  in  the  sum  of  12,500  for  the  benefit  of  his  wife,  Catherine  E.  O'Neil,  and 
his  children,  payable  at  his  death,  in  consideration  of  semiannual  premiums 
of  $S7.b0,  to  be  paid  on  the  23d  of  April  and  October,  in  every  year  during 
the  continuance  of  the  policy,  which  contained,  among  others,  the  following 
condition:  *'In  case  the  said  assured  shall  not  pay  the  said  semiannual  pre- 
.miums  on  or  before  the  several  days  hereinbefore  mentioned  for  the  pay- 
ment thereof,  then,  and  in  every  such  case,  the  said  company  shall  not  be 
liable  for  the  iwyment  of  the  sum  insured,  or  any  part  thereof,  and  this  pol- 
icy shall  cease  and  determ  ine :  Provided,  That  if  this  policy  shall  become 
null  and  void  by  reason  of  the  violation  of  any  of  the  foregoing  conditions,, 
all  i)ayments  made  hereon  shall  be  forfeited  to  said  company:  but  if  three 
or  more  full  years'  premiums  shall  have  been  paid  hereon,  a  new  and  paid- 
up  policy  will  be  issued  by  said  company,  upon  demand  thereof,  within 
thirty  days  after  the  said  forfeiture,  for  the  equitable  value  of  the  original 
policy.** 

O'Neil  paid  the  semiannual  premiums  as  they  fell  due  iintil  October  93, 
1888,  but  was  unable  to  pay  the  semiannual  piemium  then  due,  and  executed 
therefor  ta  the  company  his  note,  due  in  four  months,  which  contained  this 
stipulation:  **In  consideration  hereof,  the  policy  is  extended  until  default 
is  made  in  the  payment  of  this  note,  when  all  rights  and  benefits  secured 
thereby  shall  cease  and  determine  without  notice,  and  this  note  shall  be 
void ;  but  if  this  note  shall  be  paid  at  its  maturity,  then  the  said  policy  shall 
continue  in  force  with  like  effect  as  if  the  said  premium  were  this  day  paid. 
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The  receipt  of  this  date  given  by  said  ooinpaiiy  is  subject  to  the  provisions 
of  this  note." 

O'Neil  failed  to  pay  the  note  and. the  records  of  the  company  show  that  the 
policy  was  terminated  on  February  9(>,  1884,  by  reason  of  its  nonpayment. 
This  is  shown  on  the  cancellation  blotter  of  the  company,  giving  the  date 
when  it  was  cancelled  and  the  reason  for  it.  The  record  also  shows  that  no- 
tice of  what  had  been  done  was  sent  to  O'Neil  on  June  26,  1884.  On  August 
.22,  1901,  O'Neil  and  wife  filed  this  suit  against  the  company  for  a  paid-up 
policy  for  the  equitable  value  of  the  original  policy  at  the  time  of  default  in 
the  payment  of  premiums.  He  testified  that  he  received  no  notice  of  the 
cancellation  of  the  policy  and  that  as  soon  as  he  found  that  he  could  not  pay 
the  note,  and  about  the  time  the  note  fell  doe,  he  delivered  his  policy  toT. 
L.  Chaplin,  the  agent  of  the  company  at  Lebanon,  where  he  resided,  and 
demanded  a  paid-up  policy;  that  he  did  not  get  a  paid-up  policy;  that  he 
asked  Mr.  Chaplin  about  it  once  or  twiCe;  that  Chaplin  said  he  would  send 
it  in  to  get  a  paid-up  policy.  After  Chaplin's  death,  which  occurred  In 
1892,  the  policy  was  found  among  Chaplin's  papers  and  was  then  returned  to 
O'Neil.  Chaplin  ceased  to  be  agent  for  the  company  in  the  year  1886.  He 
was  the  agent  of  the  comi>any  at  I^banon  to  solicit  life  insurance  between 
June,  1883,  and  January,  1886.  He  had  no  other  power  or  authority  except 
to  take  applications  for  life  insurance.  The  application  for  the  policy,  which 
was  made  in  1870,  was  taken  by  T.  W.  Blnndford,  who  was  then  the  agent 
at  Lebanon. 

The  defendant  filed  written  exceptions  to  the  testimony  of  O'Neil  in  so  far 
as  he  stated  what  occurred  between  him  and  Chaplin,  on  the  ground  that 
Chaplin  being  dead  O'Neil  could  not  testify  for  himself  as  to  these  luatters. 
The  court  overruled  the  exceptions.  The  propriety  of  this  ruling  is  the  first 
question  to  be  determined. 

F.  M.  O'Neil  was  a  party  to  the  contract  and  one  of  the  plaintiffs  in  the 
action.  He  wt^s,  therefore,  testifying  for  himself.  Chaplin,  the  person  with 
whom  the  trans*iction  occurred,  died  in  the  year  1892.  By  section  60fi  of  the 
Civil  Code  no  person  can  testify  for  himself  as  to  a  transaction  with  one 
who  is  dead,  and  it  has  been  held  that  the  same  reason  which  excludes  the 
testimony  of  a  party  testifying  for  hiniself  concerning  a  transaction  with  a 
principal  who  is  dead,  when  the  testimony  is  offered  to  be  given,  appll« 
equally  where  the  transaction  was  with  an  agent  who  is  dead.  (Harpending 
V.  Daniel,  80. Ky.,  449;  Tarr  v.  Kimbrough,  17  Ky.  Law  Rep.,  1284;  Breck- 
inridge V  McRoberts,  20  Ky.  Law  Rep.,  699;  Knight  v.  Wilson,  2^  Ky.  Uw 
liep. ,  645. )  The  court,  therefore,  eri-ed  in  overruling  the  defendant's  excep- 
tions to  this  much  of  the  testimony  of  O'Neil. 

It  remains,  therefore,  to  determine  whether  without  this  evidence  then? 
is  sufficient  testimony  in  the  case  to  sustain  a  judgment.  The  fact. that  six 
years  after  Chaplin  ceased  to  be  agent  for  the  company  the  policy  was  found 
among  his  papers  at  Lebanon  and  returned  to  O'Neil  proves  nothing  again^ 
the  comimny.  In  answer  to  the  question  whether  at  any  time  he  demanded 
of  the  defendant  a  paid-up  policy,  O'Neil  states  in  his  deposition  that  be 
wrote  the  company  to  grant  him  a  paid  up  policy,  but  he  does  not  say  when 
this  was.  He  also  says  in  another  place  that  after  the  death  of  Cbaplio  b« 
wrote  to  the  defendant,  demanding  a  i aid-up  policy,  and  the  company  an- 
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«wered  that  the  policy  had  not  been  presented  in  time,  and  that  jufit  before 
he  instituted  the  suit  he  again  made  this  demand,  and  was  again  refused. 
The  proof  for  the  company  shows  that  it  kept  a  record  of  its  correspondence, 
and  the  only  demand  shown  by  this  record  was  made  in  June,  IfiOl. 

The  policy  itself  provides  that  a  paid-up  policy  will  be  issued  upon  de- 
mand thereof  within  thirty  days  after  the  forfeiture.  This  coui't  has  in  a 
nuniberof  cases  held  that  time  is  not  of  the  essence  of  the  contract  in  such 
•cases,  and  that  a  paid-up  policy  may  be  had  if  demanded  within  a  reasonable 
time  after  the  default,  although  not  demanded  within  the  time  fixed  by  the 
■contract;  and  it  htis  laid  down  the  rule  that  five  years  is  a  reasonable  time 
for  making  the  demand.  (Mutual  Life  Insurance  Co.  v.  Jarlx)e,  102  Ky. ,  80; 
Manhattan  Life  Insurance  Co.  v.  Patterson,  23  Ky.  Law  Rep.,  1282;  Wash- 
ington Life  Insurance  Co.  v.  Miles,  23  Ky.  Law  R^p.,  1705;  New  York  Life 
Insurance  Co.  v.  Warren  Deposit  Bank,  25  Ky.  Law  Rep.,  325.)  In  the  last 
-case  it  was  held  that  the  failure  to  make  a  demand  within  five  years  defeated 
the  right  to  a  paid-up  policy  where  the  company  simply  remained  silent 
without  attempting  to  collect  the  note. 

In  this  case  the  defendant  took  no  steps  to  collect  the  note  and  did  nothing 
to  waive  its  right  to  insist  upon  the  forfeit.  Outside  of  the  testimony  of 
O'Neil  as  to  what  took  place  between  him  and  Chaplin,  which  can  not  be 
considered,  there  is  nothing  to  show  a  demand  on  the  company  for  a  paid- 
up  policy  within  Ave  years  after  the  forfeiture  occun-ed.  The  only  time 
fixed  by  U'Neil  as  that  at  which  he  wrot«  to  them  making  this  demand  is 
after  the  death  of  Chaplin,  which  was  in  18()2,  or  more  than  seven  years 
after  the  default.  No  explanation  is  given  of  the  long  delay  after  Chaplin 
iseased  to  be  agent  in  1886,  or  even  after  his  death  in  18V2.  to  file  this  suit. 
It  is  a  cardinal  principle  of  equity  to  refuse  relief  to  those  who  have  unrea- 
sonably slept  on  their  rights.  The  suit  was  not  filed  for  something  like 
seventeen  years  after  the  right  accrued  to  demand  a  paid-up  policy,  and 
under  the  rule  heretofore  laid  down  there  can  be  no  recovery. 

The  insured  had  an  option  to  stand  upon  his  original  policy  and  his  rights 
thereunder  or  to  take  a  paid-up  policy  for  the  equitable  value  of  his  original 
policy.    The  provisions  of  the  contract  as  to  a  paid-up  policy  are  not  self- 
executing.     He  was  to  demand  the  paid-up  policy  in  thirty  days  after  de- 
fault in  the  payment  of  premiums  if  he  wanted  it.     Although  the  court 
refuses  to  enforce  strictly  the  limit  as  to  time  and  allows  a  demand  within 
a  reasonable  time,  still  it  must  follow  from  the  contract  on  well- settled  legal 
principles  that  if  no  demand  is  made  within  the  proper  time  for  a  paid-up 
I>olicy    the  right  thereto  will  be  deemed  waived,  for  the  policy  expressly 
provides  that  on  default  in  the  payment  of  premiums  it  shall  cejise  and  de- 
termine, and  unless  something  is  done  to  arrest  the  operation  of  this  pro- 
vision the  policy  is  no  longer  in  force.     The  insurance  company  must  have 
some  basis  for  carrying  on   its  business  with  the  living  and  settling  the 
claims  of  the  dead ;  and  as  in  other  cases  of  failure  to  make  an  election,  it 
iuust  be  presumed,  after  a  reasonable  time,  that  the  insured  did  not  elect  to 
exercise  his  option  to  surrender  his  original  policy  and  take  a  paid-up  policy 
jfor  its  equitable  value. 
J^udgment  reversed  and  cause  remanded  for  a  Judgment  as  herein  indicated, 
l^hole  court  sitting. 
Judges  Paynter  and  Nunn  dissenting. 
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JOHNSON  V.  commonwealth. 

(Filed  November  17,  1908-Not  to  be  reported.  > 

Reward  for  arrest  of  fugitive — Certification  of  claim— -One  who  arresto  a 
person  for  whose  arrest  and  delivery  in  a  certain  jail  the  governor  has  olTerpd 
a  reward  and  who  receives  from  the  jailer  a  receipt  for  the  prisoner  is  en- 
titled to  a  certificate  of  the  circuit  court  to  his  claim  upon  the  presentation 
of  the  jailer's  receipt;  and  the  fact  that  other  persons,  conceiving  that  the 
arrest  was  not  properly  made,  made  a  futile  attempt  to  take  the  prisoner 
from  him  and  accompanied  him  to  the  jail  with  the  prisoner,  does  not  affect 
bis  right  to  the  certificate. 

P.  F.  Stillings  and  W.  K.  Bamsey  for  appellant. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  governor  of  the  Commonwealth  of  Kentucky  issued  a  proolamadoD 
offering  a  reward  of  9260  for  the  arrest  and  imprisonment,  in  the  Laurel 
oounty  jail,  of  Joe  Harp,  Jr.,  under  the  provisions  of  section  1082  of  the  Ken- 
tucky Statute?.  In  order  to  obtain  this  reward  appellant,  E.  H.  Johnson, 
organized  a  party,  and,  as  he  alleges,  arrested  Harp«  placed  him  upon  the 
train,  and  were  on  their  way  to  the  Laurel  oounty  jail.  While  on  the  train 
Fred  Blakely,  in  company  with  one  Qeorge  Thompson,  conceiving  that  Harp 
was  not  really  under  arrest,  althoHgli  in  company  with  Johnson  and.  his 
party,  undertook  to  capture  him,  and  take  him  from  the  possession  of  John- 
son.  This  was  resisted  by  Johnson *8  party,  and,  as  a  result,  all  remained 
together,  and  conducted  Harp  to  the  Laurel  oounty  jail,  where  he  was  tar- 
rendered  to  the  jailer,  and  imprisoned. 

The  jailer  delivered  the  receipt  for  the  prisoner  to  apiiellant,  whereupon 
he  went  before  the  judge  of  the  circuit  court  of  Laurel  county,  and  moved 
that  he  certify  the  receipt  issued  by  the  jailer,  as  by  law  required,  in  order 
that  he  might  obtain  the  reward.  Fred  Blakely  was  also  a  party  to  this  mo- 
tion, and  contended  that  the  court  ought  to  give  him  the  certificate.  After 
bearing  all  the  evidence  on  the  merits  of  their  respective  claims,  the  court 
refused  to  give  a  certificate  to  either  party,  and  dismissed  the  proceedings, 
requiring  each  party  to  pay  his  own  cost.  Of  this  judgment  appellant  is 
now  complaining. 

Section  844  of  the  Kentucky  Statutes  is  as  follows:  '*The  reward  offered 
by  the  governor,  not  exceeding  $600,  for  the  apprehension  and  delivery  into 
the  custody  of  the  officer  named  in  the  proclamation  of  a  fugitive  from  the 
justice  of  this  Commonwealth,  to  be  paid  upon  the  production  of  the  officer's 
receipt  for  the  fugitive,  approved  and  certified  by  the  circuit  judge  of  the 
county  of  his  residence." 

The  evidence  in  this  case  shows  that  appellant  Johnson  arrested  the  fugi- 
tive, and  delivered  him  to  the  jailer.  There  seems  to  be  no  evidence  of  ool- 
lusion,  or  fraud,  in  the  matter;  ,and  the  futile  effort  of  Blakely  And 
Thompson  to  take  the  prisoner  from  the  possession  of  appellant  in  nowise 
militates  against  his  right  to  the  certificate  of  the  court  upon  the  presenta- 
tion of  the  receipt  of  the  jailer  for  the  prisoner.  Blakely  seems  to  have  ac- 
quiesced in  the  opinion  of  the  court  as  to  the  merits  of  his  claim  for  the 
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reward,  as  he  is  not  here  on  appeal.    As  the  auditor  of  public  aooountB  wa» 
not  a  party  to  this  prooeeding  he  is  not  conoluded  by  this  judgment. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  consist- 
ent with  this  opinion. 


BBAND  y.  BRAND,  &c. 
(Filed  November  18,  1908.) 

1.  Nonresidents— Jurisdiction  of  courts — The  circuit  court  has  jurisdiction 
to  subject,  by  attachment  proceedings  and  constructive  service  of  process, 
the  property  of  a  nonresident  located  within  this  State  to  the  satisfaction  of 
claims  against  him. 

2.  Same— Where  the  nonresident  failed  to  stand  on  his  special  demurrer,, 
which  he  had  filed  on  the  ground  of  want  of  jurisdiction,  but  plead  to  the 
merits  of  the  controversy,  the  jurisdiction  of  the  court  necessarily  attached. 

S.  Confliofe  of  laws— Effect  of  judgment  of  court  of  another  State— It  beings 
the  rule  in  New  York  that  a  judgment  rendered  upon  the  plea  of  the  statute 
of  limitation  in  one  jurisdiction  does  not  bar  another  jurisdiction  having  a 
different  statute  of  limitation,  a  judgment  entered  by  a  court  of  New  York 
in  an  action  on  a  note  by  one  to  whom  it  had  been  assigned  merely  for  the 
purpose  of  collection,  based  upon  the  statute  of  limitation,  is  not  a  bar  to  an 
action  on  the  same  note  by  the  payee  in  this  State,  which  has  a  different 
statute  of  limitation. 

Geo.  L.  Edwards  and  Moi^ton,  Webb  &  Wilson  for  a^Mllant. 

Breckinridge  &  Shelby  and  H.  A.  Herold  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Virginia  Brand,  brought  this  suit  against  the  appellees,  in 
the  Fayette  Circuit  Court,  to  collect  the  following  promissory  note: 

«*$4,(f90.91.  Kirkwood.  Mo.,  March  1,  1886. 

** Twelve  months  after  date  we  promise  to  pay  to  the  order  of  Virginia  H. 
Brand  forty-nine  hundred  and  ninety-nine  dollars  and  ninety-one  cents  for 
Talue  received.  Negotiable  and  payable  without  defalcation  or  discount, 
and  with  interest  from  date  at  the  rate  of  eight  per  cent.  i>er  annum.  Pay- 
able at  the  St.  Louis  National  Bank,  St.  Louis,  Mo. 

"BRAND  &  HOLTZMAN.'* 

The  following  endorsements  appear  on  the  back  of  the  note : 

*' September  13,  1886. 
'*  Allowed  on  this  note  against  the  estate  of  Brand  &  Holtzman  $5,198.19. 

"Y.  PITTMAN, 
"Aj^s'ee  of  Brand  &  Holtzman." 

"Paid  on  this  note  the  first  dividend  of  twenty  per  cent,  being  $1,042, 

September  30,  1886. 

"Y.  PITTMAN,  Assignee." 

••Paid  January  7,  1887,  $196.48. 

•*Y.  PITTMAN,  Assignee." 

She  alleged  in  her  original  and  amended  petition   that  the  defendant, 
OeoTf^e  C.  Brand,  H.  H.  Herold  and  Ella  Fletcher  Brand  were  nonresidents 
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of  the  State  of  Kentucky  and  citizens  of  the  State  of  New  York ;  that  the 
defendant,  George  C.  Brand,  was  a  son  of  W.  M.  and  H.  W.  Brand,  de- 
ceased, and  that  he  owned  an  undivided  Interest  in  certain  specifically  de- 
scribed tracts  of  real  estate  in  Fayette  county,  Kentucky,  in  the  city  of 
Chicago,  111.,  and  lands  in  the  State  of  Texas,  and  also  in  a  trust  fund,  all 
of  which  was  in  the  possession  of  and  controlled  by  the  defendant,  Shrop- 
shire; that  after  the  creation  of  her  debt  on  the  15th  of  December,  1600, 
George  C.  Brand  had,  in  fraud  of  her  rights  as  creditor,  conveyed  to  the 
defendant,  Herold,  without  valuable  consideration,  all  of  his  interest  in  the 
trust  esttite  for  the  use  and  benefit  of  Ella  Fletcher  Brand.  A  warning 
order  was  issued  against  all  of  the  nonresidents,  and  a  corresponding  attor- 
ney appointed  to  notify  them  of  the  pendency  of  the  suit,  and  the  objects 
thereof.  She  prayed  for  a  personal  judgment  against  the  defendant,  George 
C.  Brand,  for  a  cancellation  of  the  conveyance  made  by  him  to  Herold,  and 
issued  out  a  general  attachment,  which  was  levied  upon  the  real  and  per- 
sonal estate,  located  in  Fayette  county,  and  she  bad  a  garnishee  served  on 
Shropshire  as  testamtntary  trustee,  and  called  on  him  to  answer,  and  state 
the  amount  and  aggregate  of  the  trust  funds  in  his  hands,  and  that  the  in- 
terest of  George  C.  Brand  should  be  applied  to  the  payment  of  her  debts. 
She  also  set  out  the  provisions  of  the  will  of  W.  AI.  Brand,  crt5ating  trust, 
which  are  as  follows:  "It  is  iny  will,  and  I  do  hereby  direct,  that  my  execu- 
trix and  executors  shall  have  the  right,  and  I  do  hereby  empower  them,  or 
those  of  them  who  qualify  as  such,  to  sell  and  dispose  of  and  convey  anj 
part  of  my  real  or  personal  estate,  and  invest  the  same  as  a  productive  fund 
In  any  other  estate;  and  I  do  direct  that  the  profits  of  my  estate  shall  be  left 
in  the  hands  of  my  executrix  and  executors  to  rear  and  educate  my  children, 
or  so  much  thereof  as  shall  be  sufi9cient  and  neces^ry  for  the  support  of  mj 
wife  for  life,  or  during  her  widowhood ;  and  that  in  distributing  it  to  my 
pine  children  to  each  a  ninth  part,  a  due  proportion  of  each  part  shall  be 
retained  out  of  each  ninth  to  support  my  wife  for  life,  or  during  her  widow- 
hood. *  *  *  At  the  death  of  my  wife  the  estate  devised  to  her  for  life  is 
to  be  equally  distributed  as  the  residue  of  my  estate  devised  to  my  children." 

iShe  asked  a  settlement  of  the  trust  and  an  ascertainment  of  the  interest 
of  George  G.  Brand,  and  that  it  be  applied  to  the  payment  of  her  debt. 

The  defendant,  George  C.  Brand,  filed  a  special  demurrer  to  the  petition 
as  amended  on  the  ground  that  the  Fayette  Circuit  Court  had  no  jurisdic- 
tion of  the  defendants,  or  to  grant  the  relief  sought  by  the  petition.  The 
special  dfinurrer  was  overruled,  and  he  then  filed  an  answer,  in  which, after 
•denying  ihe  jurisdiction  of  the  court,  he  alleges  that  the  plaintiff  assigned 
'^nd  transferred  and  delivered  the  note  sued  on  to  one  Mordecai  L.  Gotthelf; 
and  that  in  October,  189U,  Gotthelf  instituted  an  action  thereon  in  the  Su- 
preme Court  of  the  State  of  New  York,  alleging  that  he  was  the  owner 
thereof,  and  that  it  had  been  endorsed,  transferred  and  delivered  to  him  for 
value,  and  prayed  for  judgment  thereon  against  the  defendant,  George  C. 
Brand,  for  the  amount  thereof ;  that  in  answer  to  this  petition  George  C 
Brand  stated  that  the  note  had  been  paid,  and  also  plead  and  relied  upon 
the  New  York  statute  of  limitation;  and  that  in  this  proceeding  a  judg- 
ment upon  the  merits  of  the  controversy  had  been  rendered  upon  the  verdict 
of  a  jury  in  his  favor,  which  had  never  been  appealed  from,  and  was  in  full 
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force  and  effect,  and  plead  this  judgment  as  a  conclusive  bar  to  the  prosecu- 
tion of  this  suit.  Plaintiff  in  her  reply  admits  that  in  October,  1899,  the 
note  sued  on  had  been  endorsed  and  delivered  to  Gotthelf,  but  alleges  that 
this  transfer  was  solely  for  the  purpose  of  enabling  Gotthelf  to  collect  it; 
admits  that  a  trial  was  had  in  the  New  Yorlc  court  before  a  jury  on  the  20th 
of  February,  1900;  and  that  the  judgment  was  rendered  soleiy  upon 
the  plea  of  the  statute  of  limitation,  and  denies  that  the  judgment  in 
that  action  was  rendered  upon  the  merits  of  the  petition;  that  under- 
the  laws  of  the  State  of  New  York  the  statute  of  limitation  relied 
upon  by  the  defendant  in  his  answer,  and  filed-  in  said  action,  instituted 
in  the  State  of  New  York,  was  not  a  defense  to  said  action  upon  the  merits, 
thereof;  *  •  ♦  that  under  the  laws  of  the  State  of  New  York  the  judg- 
ment rendered  in  said  action  in  the  State  of  New  York  upon  the  aforesaid 
plea  of  limitation  neither  impaired  nor  extinguished  the  right  or  cause  of 
action  set  up  or  alleged  in  said  suit.  The  only  effect  of  i«aid  judgment  in 
said  suit  under  the  laws  of  the  State  of  New  York  was  to  deny  the  plaintiff 
in  said  action  the  remedy  sought  for  the  enforcement  of  the  cause  of  action 
set  up, by  the  plaintiff  in  said  suit;  and  that  said  judgment  under  the  law& 
of  the  State  of  New  York  was  no  bar  to  another  suit  in  said  State  upon  th& 
same  cause  of  action;  that  the  effect  of  such  a  judgment  under  the  laws  of 
the  State  of  New  York  was  to  deny  to  the  plaintiff  in  a  second  suit  in  the- 
same  State  the  remedy  denied  him  in  the  first  suit. " 

A  copy  of  the  record  in  the  New  York  suit  was  filed  as  an  exhibit  with. 
the  reply.  Whereupon  the  defendant,  George  C.  Brand,  filed  a  general  de- 
murrer to  the  reply  as  amended,  which  was  sustained  by  the  court,  and  the> 
plaintiff  declining  to  plead  further,  judgment  was  entered  dismissing  her 
petition  and  discharging  her  attachment.  To  which  action  of  the  court  the^ 
plaintiff  excepted,  and  prayed  an  appeal  to  this  court.  The  defendant^ 
George  C.  Brand,  also  prosecutes  a  cross  appeal  from  the  judgment  of  the^ 
circuit  court  overruling  his  special  demurrer  to  the  jurisdiction  of  the  court. 
The  first  question  to  be  determined  is  whether  the  Fayette  Circuit  Court 
had  jurisdiction,  by  attachment  and  constructive  service  of  process  upon  the- 
defendant,  to  subject  the  property  levied  on  by  the  attachment  to  the  pay- 
ment of  the  claim  of  plaintiff.  At  least  a  i>art  of  the  property  sought  to  be 
subjected  is  located  in  Fayette  county.  Subsection  3  of  section  194  of  the> 
Civil  Code  provides  that  **the  plaintiff  may,  at  or  after  the  commence- 
ment of  an  action,  have  an  attachment  against  the  property  of  the  defend- 
ant, including  garnishees  as  is  provided  in  section  227,  as  a  security  for  the 
satisfaction  of  such  judgment  as  may  be  recovered  against  a  defendant  wha 
is  a  nonresident  of  this  State. " 

The  right  of  a  State,  through  its  tribunals  to  subject  property  situated 
inrithin  its  limits  owned  by  nonresidents  to  the  payment  of  demands  against 
them,  and  that  this  jurisdiction  in  no  respect  infringes  upon  the  sovereignty 
of  the  State  where  the  owners  are  domiciled.  Is  too  well  established  to  ad- 
mit of  argument  Thus  in  Picquet  v.  Swan,  5  Mass.,  86,  Mr.  Justice  Story 
said:  "Where  the  party  is  within  the  territory  he  may  justly  be  subjected  ta 
Its.  process  and  bound  personally  by  the  judgment  pronounced  against  him. 
'Where  he  is  not  within  such  territory  and  is  not  personally  subject  to  its  laws, 
if  on  account  of  his  supposed  ownership  of  actual  property  being  within  tha 
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territory,  process  by  the  looal  laws  may  by  attaohment  go  to  compel  his  ap- 
pearance, and  for  his  default  to  appear  judgment  may  be  pronounced  against 
him,  such  Judgment  must«  upon  general  principles,  be  deemed  only  to  bind 
him  to  the  extent  of  such  property,  for  the  reason  that,  except  so  far  as  the 
property  is  concerned,  it  is  a  judgment  coran  non  judice. " 

In  Bosvvell's  Lessee  v.  Otis,  7  Howard,  336,  the  court  said:  **JuriadictioD 
is  acquired  intone  of  two  modes :  First,  as  against  the  person  of  the  defend- 
ant by  the  service  of  process;  or,  secondly,  by  a  procedure  against  the  prop- 
erty of  the  defendant  within  the  jurisdiction  of  the  court.  In  the  latter  case 
the  defendant  is  not  personally  bound  by  the  Judgment  beyond  the  property 
in  question.  And  it  is  immaterial  whether  the  proceeding  against  the  prop- 
erty be  by  an  attachment  or  bill  in  chancery.  It  must  be  substantially  a 
proceeding  in  rem. ' ' 

In  Cooper  v.  Reynolds,  10  Wallace,  808,  Pennoyer  v.  New,  94  U.  S.,  714, 
this  question  was  fully  considered,  and  the  conclusion  reached  that  a  State 
having  within  her  territory  property  of  a  nonresident  might  appropriate  it 
to  the  satisfaction  of  claims  agiiinst  him.  Numerous  authorities  could  be 
advanced  in  support  of  this  view,  but  we  deem  the  above  sufficient. 

Besides,  in  this  case  the  defendant,  George  G.  Brand,  did  not  elect  to  stand 
by  his  demurrer,  but  entered  his  appearance,  and  plead  to  the  merits  of  the 
controversy.  We  think,  therefore,  that  the  court  neoeasarily  had  jurisdic- 
tion of  him. 

It  is  conclusively  shown  by  the  testimony  that  the  assignment  of  tlie  note 
by  the  plaintiff  to  Mordecai  L.  Gotthelf  was  solely  for  the  purpose  of  collec- 
tion, and  was  done  upon  the  advice  of  her  attorney  in  New  York  City,  and 
that  it  still  l^remains  the  property  of  the  plaintiff.  It  is  also  conclusively 
ehown  by  the  copy  of  the  record  of  the  pleadings,  instructions  and  testimony 
in  the  New  York  suit  that  the  verdict  of  the  jury  was  rendered  pursuant  to 
a  peremptory  instruction  of  the  court  to  find  for  the  defendant  upon  the  sole 
ground  that  it  had  been  shown  that  the  defendant,  Brand,  at  the  time  of 
the  commencement  of  the  action,  and  had  for  more  than  six  years  prior 
thereto  been  a  resident  and  inhabitant  of  the  State  of  New  York,  and  that 
under  the  statute  of  limitation  in  that  State  the  action  could  not  be  main- 
tained. Besides,  it  appears  that  the  defendant,  George  C.  Brand,  upon  the 
trial  admitted  the  execution  of  the  note,  and  that  he  was  entitled  to  no 
credits  other  than  for  the  payments  made  by  his  assignee.  The  question  is 
squarely  presented  as  to  whether  the  judgment  rendered  for  the  defendant 
by  the  Supreme  Court  of  New  York  upon  the  plea  of  the  statute  of  limita- 
tion in  that  State  extinguishes  the  causes  of  action  nnd  is  a  l)ar  to  another 
suit  upon  the  same  cause  of  action  in  another  jurisdiction,  which  does  not 
have  the  same  statutory  limit  in  which  such  action  may  be  commenced. 
This  contention^  is  mainly  based  upon  section  1  of  article  4  of  the  Constitu- 
tion of  the  United  States,  which  provides:  "Full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  an^  judicial  proceedings  of 
every  other  State;  and  congress  may,  by  general  laws,  prescrilje  the  manner 
in  which  such  acts,  records  and  proceedings  shall  be  proved  and  the  effect 
thereof;"  and  upon  section  005  of  the  Kevised  Statutes  of  the  United  States, 
wherein  it  is  provided  that  the  judgment  of  any  court  of  any  State  in  the 
Union  shall  have  the  same  force  and  effect  in  any  other  State  as  in  the  State 
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where  reDdered.  The  effect  of  this  provision  of  the  Federal  Constitution 
and  the  statute  rendered  pursuant  thereto  was  fully  oonsldered  by  this  court 
in  Williams  v.  Preston,  26  Ky.,  600,  and  more  recently  in  Galloway  v.  Qlenn, 
Trustee,  105  Ky.,  661,  in  which  the  conclusion  was  reached  that  the  judg- 
ments and  decrees  of  a  sister  State  were  entitled  to  precisely  the  same  effect 
in  this  State  as  they  would  have  had  by  the  laws  of  the  State  wherein  they 
were  rendered.  It  follows  that  if  the  judgment  relied  on  in  this  case  would 
be  conclusive  of  the  plaintiff's  cause  of  action  on  its  merits  in  the  State  of 
Kew  York,  it  must  be  conclusive  here. 

Counsel  for  appellant  contends  that  the  courts  of  New  York  hold  that  the 
statutes  of  limitation  of  that  State  operate  exclusively  upon  the  remedy,  and 
do  not  in  any  respect  affect  the  cause  of  action ;  and  that  a  judgment  for  de- 
fendant rendered  upon  the  plea  of  the  statute  of  limitation  in  one  jurisdic- 
tion is  not  a  bar  to  another  suit  upon  the  same  cause  of  action  elsewhere; 
and  that  this  holding  of  the  New  York  courts  is  the  generally  accepted  con- 
struction of  the  statute  *  of  limitation  both  in  England  and  in  the  various 
States  of  the  United  States,  and  in  support  of  this  contention  he  has  collated 
in  his  brief  numerous  authorities,  to  which  our  attention  has  been  directed. 
First,  in  the  case  of  Whittemore  v.  Adams,  2  Cowan,  626,  a  ease  decided  by 
the  Supreme  Court  of  New  York.    The  action  was  upon  divers  promissory 
notes,  the  pleadings  admitting  the  indebtedness.    Under  the  laws  of  New 
York  the  person  of  the  debtor  might  be  taken  under  execution,  and  impris- 
oned, etc.    To  avoid  the  imprisonment,  in  consequence  of  a  judgment,  the 
defendant  plead  an  act  of  the  District  of  Columbia  for  the  relief  of  insolvent 
debtors,  by  complying  with  the  provisions  of  which  the  person  of  said  debt- 
ors were  exempt  from  imprisonment.    The  defendant  alleged  prior  impris- 
onment and  discharge  under  said  act.     And  the  court,  in  passing  upon  the 
issues  thus  joined,  said:  "The  defendant  relies  upon  an  insolvent  discharge 
granted  pursuant  to  an  act  of  congress  of  the  United  States  for  the  relief  of 
insolvent  debtors,  within  the  District  of  Columbia.    The  10th  section  of  that 
aot  declares  the  effect.     If  a  debtor  is  arrested  for  any  debt  contracted  before 
the  discharge  the  court  issuing  the  process,  or  a  judge,  are  to  release  him 
on  common  bail.    *    *    *    Giving  to  this  discharge  all  the  effect  which  can 
possibly  be  claimed  under  the  act  of  Congress,  it  does  not  operate  upon  the 
contract,  but  merely  upon  the  mode  of  enforcing  it.     It  is  a  personal  dis- 
cbarge of  the  defendant,  nothing  more;  and  must,  from  its  very  nature,  be 
confined  in  operation  to  the  District  of  Columl)la.     The  lex   loci  contractus 
does  not  apply.     Imprisonment  is  a  part  of  the  remedy,  not  of  the  contract. 
*     *    *    The  defendant  can  not  be  imprisoned  there;  but  it  does  not  follow 
that  he  is  exempt  from  imprisonment  in  this  State.     The  same  principle  has 
been  repeatedly  acted  upon  by  this  court,  in  relation  to  the  statute  of  limita- 
tion   of  adjoining   States  (Nash   v.    Tupper,  L.  I.  Caines,   Kep. ,  4('2),  even 
where  the  contract  arose  and  both  parties  reside  there.    And  a  long   and 
unbroken  series  of  decisions  has  denied  any  effect  to  these  personal  discharges 
beyond   the  boundaries  of  the  State  where  they  are  granted,  upon  the  prin- 
ciple that  the  statutes  upon  which  they  are  granted  are  inapplicable,  a^  part 
of  the  lex  loci  contractus,  but  constitute 'a  part  of  the  lex  fori  merely.    The 
case  principally  i*elled  upon  by  the  defendant's  counsel  is  Hicks  v.  Brown, 
la  John.,  142.     That  case  gave  effect  to  n  New  Orleans  discharge  which  ex- 
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tended  both  to  the  person  and  the  iX)ntraGt  of  the  debtor,  and  the  principle 
of  that  case  was  again  recognized  by  this  court  in  Sherill  v.  Hopkins,  1 
Gowen,  103.  Both  cases  are  plainly  distinguishable  in  this  particular  from 
the  present.  They  go  beyond  imprisonment,  the  mere  remedy  to  the  con- 
tract itself.  *  *  *  Nor  is  this  discharge  operative  within  the  clause  of  the 
Constitution  which  declares  that  full  faith,  credit  and  effect  shall  be  given 
to  the  judicial  proceedings  of  another  State. " 

This  case  was  approved  in  Stern,  &c.  v.  Schlesinger,  25  N.  Y.  State  Beports 
—and  the  following  is  taken  from  the  stateinenG  of  facts  in  the  latter  case: 
''An  order  of  arrest  was  granted  herein,  and  defendant's  motion  to  vacate, 
on  the  grounds  that,  having  been  arrested  in  Michigan  on  the  same  cause  of 
action,  he  could  not  be  again  arrested  on  it  in  New  York,  and  that  the 
action  being  on  a  foreign  judgment,  the  cause  of  action  was  merged,  and 
there  could  be  no  arrest,  was  denied.  Defendant  now  moves  to  vacate  the 
order  on  affidavits  showing  that  the  defendant  took  the  *poor  debtor's  oath^ 
in  Michigan,  and  was  there  discharged  from  imprisonment  after  opposition 
offered  by  the  creditor,  and  that  the  effect  of  such  discharge  under  the  laws 
of  Michigan  is  to  forever  exempt  the  defendant  from  imprisonment  on  the 
same  cause  of  action. " 

In  the  course  of  the  opinion  the  court  said:  ** The  poor  debtor's  act  of 
Michigan  (3  How.  St.  C,  809)  is  a  beneficent  statute,  under  which  impecuni- 
ous debtors  may  be  relieved  from  imprisonment.  The  discharge  does  not 
affect  the  debt,  which  remains  unimpaired,  but  terminates  the  imprison- 
ment,  and  provides  that  'the  debtor  after  being  so  discharged  shall  be  forever 
exempted  from  arrest  or  imprisonment  for  the  same  debt.'  The  effect  of  the 
discharge,  under  the  enactment;,  was  to  prevent  a  second  arrest  in  that  State 
for  the  same  debt.  The  act  can  have  no  greater  effect,  for  it  has  no  extra- 
territorial force,  and  can  not  be  invoked  here.  True,  the  creditor  opposed 
the  discharge,  but  this  circumstance  adds  nothing  to  the  extra-territorial 
operation  of  the  statute.  If  the  proceedings  under  the  act  in  question  bad 
discharged  the  debt  or  obligation,  and  the  creditor  had  entered  the  foreign 
jurisdiction,  and  there  contested  the  discharge,  a  different  question  would 
have  been  presented;  for  a  debt  once  lawfully  extinguished  in  Michigan,  by 
payment  ur  operation  of  law  is,  as  a  rule,  discharged  everywhere'.  A  discharge 
from  debts  granted  under  the  laws  of  one  State  may  be  inoperative  on  the 
citizens  of  other  States  unless  the  obligations  are  to  be  performed  in  the 
place  where  the  discharge  was  granted;  yet  where  such  citizens  submit 
themselves  to  the  jurisdiction  of  the  foreign  law,  by  voluntarily  beonniing 
parties  to  the  proceedings  there  pending,  they  may  be  concluded  by  the  ad- 
judication made.  (Soule  v.  Chase,  39  N.  Y.,  842.)  But  the  application 
made  in  Michigan  did  not  affect  the  debt.  It  merely  affected  the  remedy 
provided  for  its  enforcement  in  that  State,  and  the  discharge  from  imprison- 
ment granted  therein  merely  puc  an  end  to  the  right  to  imprison  the  debtor 
within  that  jurisdiction.  Imprisonment  is  no  part  of  the  contract,  and 
notwithstanding  the  discharge  in  Michigan,  the  debt  remained  unimpaired, 
and  the  right  to  enforce  it  in  other  jurisdictions,  aooording  to  the  lawft 
thert'uf.  fi)llowed  the  obligation  as  a  legal  incident,  for  the  lex  fori  govern* 
the  remedy.  *  *  *  In  other  words,  the  remedial  statutes  of  other  States  in 
no  manner  affect  or  concern  us  in  the  manner  of  executing  our  laws.    Each 
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State  enforces  its  provisional  remedies  according  to  its  own  peculiar  methods 
Obligations  are  determined,  and  contracts  construed,  with  reference  to  the 
law  of  the  place  where  they  were  made,  or  are  to  be  performed.  But  when 
we  come  to  remedies,  it  is  another  thing.  *  *  *  A  discharge  from  im- 
prisonment relates  only  to  the  remedy,  and  not  to  the  contract  or  obligation 
It  is  limited  in  its  object  and  local  in  its  effect,  having  no  force  beyond  the 
boundary  of  the  State  where  it  was  granted,  and  the  creditor  is  entitled  to 
all  the  remedies  provided  by  the  lex  fori." 

These  cases  announce  the  rule  that  the  lex  fori  always  governs  the  remedy, 
and  that  judgment,  based  upjn  statutes  which  operate  simply  upon  the  rem- 
edy, do  not  affect  the  cause  of  action.  In  the  case  of  the  Banliw  of  the  United 
States  V.  Donnely,  33  U.  S.,  361,  the  suit  was  upon  a  promissory  note  exe 
cuted  in  Kentucky,  and  payable  there,  on  which  suit  was  commenced  in  the 
district  court  for  the  western  district  of  Virginia.  Among  other  defenses, 
the  defendant  plead  the  statute  of  Virginia  in  bar  of  the  action.  In  consid- 
eration of  this  defense  the  counsel  for  the  plaintiff  urged  the  following  for 
the  consideration  of  the  Supreme  Court  of  the  United  States*.  **Mr.  Ser- 
geant, in  reply,  urged  upon  the  court  the  propriety  of  leaving  to  the  plain- 
tiffs in  error  their  remedy  on  the  note  should  a  suit  be  brought  upon  it  In 
the  State  of  Kentuclcy,  or  elsewhere.  If  the  court  should  consider  the  lim- 
itation law  of  Virginia  as  governing  the  case,  they  would  apply  that  law, 
by  their  judgment  to  the  remedy  which  had  been  sought  in  this  suit  in 
Virginia,  and  not  give  such  a  judgment  as  would  impair  the  plaintiff's  right 
elsewhere.  He  contended  that  the  sole  ground  of  the  cases  cited  for  the  de- 
fendant was  the  effect  of  the  statute  of  limitation  upon  the  remedy.  They 
do  not  decide  that  the  right  to  the  debt  is  destroyed  by  the  lapse  of  time." 

In  response  to  this  question,  so  urged  upon  the  consideration  of  the  court. 
Justice  Story,  on  page  370,  said:  "As  the  contract  upon  which  the  original 
suit  was  brought  was  made  in  Kentuclcy,  and  is  sought  to  be  enforced  in 
the  State  of  Virginia,  the  decision  of  the  case  in  favor  of  the  defendant,  upon 
the  plea  of  the  statute  of  limitation,  will  operate  as  a  bar  to  a  subsequent 
Buit  in  the  same  State;  but  not  necessarily  as  an  extinguishment  of  the  con- 
tract elsewhere,  and  especially  in  Kentuctsy.  But  a  general  judgment  in 
favor  of  the  defendant  upon  his  demurrer  to  the  declaration  (ic  is  supposed) 
may,  as  a  judgment  upon  the  merits  of  the  claim,  have  a  very  different 
operation,  as  res  adjudicata  or  final  judgment.  Hence  there  arl.ses  a  very 
important  consideration  as  to  the  correctness  of  the  judgment  upon  that  de- 
murrer. It  has  accordingly  been  argued  at  large  by  counsel  for  the  l>ank  as 
vital  to  the  rights,  as  well  as  the  remedies,  of  thebanls  in  other  Stf&t^s.  We  are 
'of  the  opinion  that  the  fourth  and  fifth  counts  are  upon  general  demurrer 
^ood;  and  that  the  judgment  of  the  court  below  was  as  to  them  erroneous. 
*  *  ♦  Upon  the  whole,  our  opinion  is  that  the  judgment  upon  the  demur- 
rer by  the  defendant,  to  the  fourth  and  fifth  counts,  ought  to  be  reversed;  in 
all  other  respects,  it  ought  to  be  alllrmed.  But  as  the  pleas  of  the  statute 
of  limitation  is  a  good  bar  to  all  the  counts,  the  judgment  of  the  court 
l)elow,  that  the  plaintiffs  ti&ke  nothing  by  their  writ,  is  right,  and  ought  to 
lyet  affirmed  with  costs.'' 

On  the  same  page   then,  loc.  cit.,  374,  is  found  the  form  of  the  judgment 
clirected   to   be  entered  by  the  court,  which   reversed  the  judgment  entered 
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''on  the  merits,"  or  professedly  ou  the  inerlts,  nnd  the  judgment  is  made  to 
show  upon  wliAt  ground  it  is  bnsed,  to  wit:  Thnt  it  went  upon  the  plm  of 
the  statutes  of  limitation.  In  the  case  of  Brent  v.  Washington  Bank,  i 
Peters  35  (U.  S. ),  59(5,  in  discussing  this  question,  Judge  Baldwin,  spealsing 
for  the  court,  said:  "But  they  allege  that  the  debt  is  extinguished  by  the 
verdict  in  their  favor,  rendered  on  the  plea  of  the  statutes  of  limitation. 
In  Banlc  of  the  United  States  v.  Donnely,  8  Peters,  861,  this  court  laid  il 
down  as  an  established  principle  that  the  act  of  limitation  operated  only 
to  bar  the  remedy,  not  to  extinguish  the  right  or  cause  of  action;  and  that  a 
judgment  on  a  plea  of  the  statute  was  only  to  bar  the  remedy  on  a  oontract, 
when  sued  for  in  Virginia,  as  the  limitation  act  of  that  State  embraced  the 
one  declared  on;  but  did  not  operate  to  extinguish  the  contract  when  sued 
on  elsewhere,  or  in  Kentucky,  where  by  the  lex  loci  it  was  not  affected  by 
any  llmitiition.  We  can  not  take  this  case  out  of  the  established  rule;  the 
l-'gal  remedy  is  liarred,  but  the  debt  remains  as  an  unextinguished  right: 
and  the  bank  when  called  in  a  court  of  equity  may  hold  any  iniuitable  lien, 
or  other  means  in  their  hands,  till  it  is  discharged  *' 

In  Jacobs  v.  Marks,  1S9  U.  S. ,  591,  tlie  court  had  before  it  the  question 
whether  a  judgment  rendered  in  the  court  of  Michigan  had  received  full 
faith  and  credit  in  the  courts  of  Illinois,  and  the  court  said:  "It  is  a  gen- 
eral rule  that  a  plea  of  former  i-ecovery,  whether  it  be  by  default,  verdict  or 
demurrer,  is  a  bar  to  nny  new  action  of  the  same  or  the  like  nature  for  the 
same  cause.  This  rule  conforms  to  the  policy  of  the  law  which  requires  an 
end  to  the  litigation  after  its  merits  have  been  determined.  But  there  must 
be  at  least  one  decision  on  the  right  betwe€»n  the  jjarties  before  there  can  be 
a  termination  of  the  controversy,  and  before  a  judgment  can  avail  as  a  hw 
t.i  a  subsequent  suit." 

In  Minor  on  Conflict  of  Laws,  section  210,  the  author  says:  "It  may  be  ob- 
served in  passing  that  a  judgment  for  the  defendant  upon  the  plea  of  the 
statutes  of  limitation  will  not  prevent  another  suit  upon  the  same  transao 
tion  elsewhere." 

Mr.  Foote.  in  his  work  on  Private  International  Jurisprudence,  page  613, 
in  speaking  of  laws  which  limit  the  time  for  the  enforcement  of  n  civil  rem- 
edy, says:  "So  exclusively  is  such  a  law  a  matter  of  procedure  that  a  foreign 
judgment  declaring  that  a  claini  is  barred  by  a  local  statute  of  limitation 
is  no  bar  to  an  action  in  the  tribunal  of  another  State,  the  laws  of  which  fix 
a  longer  term  of  llmitiition  of  suit  in  the  original  cause  of  action.  In  RQch 
a  case  the  maxim  'nemo  bis  debit  vexard  pro  e.idem  causa*  does  not  applyi 
the  plea  upon  which  the  foreign  judgment  has  been  given  not  going  to  the 
merits  of  the  cause  of  action." 

Mr.  Dicey,  in  his  work  on  Conflict  of  Laws,  page  422,  says:  "A  foreign 
judgment  in  favor  of  the  defendant  in  the  foreign  action  is  a  complete  an- 
swer to  any  proceedings  here  or  the  same  matter  by  the  plaintiff  In  such 
action,  provided  the  judgment  be  final  and  conclusive  on  the  merits;  but  it 
is  not  an  answer  to  an  action  in  England,  if  it  he  merely  an  intc'rlocutory 
judgment,  or  a  judgment  which;  though  it  decides  the  caustt  finally  in  the 
country  where  it  is  brought,  does  not  purport  to  decide  it  upon  the  merits.  If 
it  is  given  in  favor  of  the  defendant  on  the  ground  that  the  action  is  barred 
by  the  statutes  of  limitation." 
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Tl^hilst  the  adjudication  of  courts  of  last  resort  In  the  United  States  on  this 
question  are  not  entirely  uniform,  we  think  it  can  not  be  denied  that  the 
Dverwhelming  weight  of  authority  is  to  the  effect  that  a  judgment  rendered 
on  the  plea  of  the  statute  of  limitation  in  'one  jurisdiction  does  not  bar 
another  jurisdiction  having  a  different  statute  of  limitation,  and  this  Is  un« 
^oubtedly  the  rule  in  New  York.  It  follows,  therefore,  that  the  only  effect 
'Which  we  can  give  the  New  York  judgment  is  that  it  conclusively  establishes 
that  the  plaintiff  had,  under  the  laws  of  that  State,  no  remedy  for  the  en- 
forcement of  her  claim,  but  that  that  judgment  did  not  extinguish  her 
"cause  of  action"  in  the  courts  of  Kentucky,  where  a  different  statute  of 
limitation  prevails. 

For  reasons  indicat-ed  the  judgment  is  reversed  on  appeal  of  the  plaintiff 
and  affirmed  on  cross  appeal  of  defendiint  and  cause  remanded,  with  direc- 
tion to  overrule  defendant's  demurrer  to  plaintiff's  reply  and  for  other  pro- 
ceedings consistent  with  this  opinion. 
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SAME  v.  ALVEY,  &c. 

SAME  V.  PIRTLE,  AGENT. 

SAME  V.  SMITH,  MANAGER. 

(Filed  November  18,  1903.) 

1.  Appeal— Where  an  appeal  to  the  Court  of  Appeals  was  dismissed  because 
of  a  clerical  misprision  of  the  clerk  of  the  circuit  court  made  by  incorrectly 
stating  the  name  of  the  plaintiff  in  the  style  of  the  ca^e,  and  the  misprision 
was  thereafter  corrected,  a  subsequent  appeal  by  the  true  plaintiff,  whose 
name  was  correctly  stated  by  the  correction  of  the  misprision,  was  in  no  way 
affected  by  the  former  dismissal. 

2.  Constitutional  law— Local  acts— The  provisions  of  section  3922  of  the 
Kentucky  Statutes,  which  is  <£  part  of  the  charter  of  cities  of  the  first  class, 
that  either  the  city  or  the  defendant  may  prosecute  an  appeal  from  a  decision 
•of  the  police  court  of  the  city  to  the  circuit  court  where  the  penalty  fixed  by 
ordinance  is  as  much  as  |2C>,  and  where  the  penalty  Is  less  than  920  the  valid- 
ity of  the  ordinance  may  be  tested  by  an  appeal  to  the  circuit  court  by  the 
olty  or  by  the  defendant  by  a  writ  of  prohibition,  are  not  in  violation  of  sec- 
tion 69  of  the  Constitution,  which  forbids  the  enactment  of  local  laws  by  the 
le^fislature  regulating  the  jurisdiction  of  courts  of  justice. 

8.  Prosecutions— Style  of  proceeding— The  provisions  of  section  128  of  the 
Constitution,  that  "all  prosecutions  shall  be  carried  on  in  the  name  of  the 
''Couimon wealth  of  Kentucky,'  "  do  not  apply  to  prosecutions  for  violations 
of  municipal  ordinances  in  which  the  penalty  fixed  is  a  fine  only,  and  such 
prosecutions  may  be  carried  on  in  the  name  of  the  city. 

4.  City  ordinance— Powers  of  general  council— The  general  council  of  cities 
of  the  first  class  has  the  power,  under  the  provision  of  section  2783  of  the 
Xentucky  Statutes,  that  "the  general  councril  shall  have  power  to  pass  or- 
'dlnaiioes  imx)osing  fines,  not  exceeding  SlOO,  for  any  designated  misde- 
XDeanor  not  piovided  for  by  the  general  laws  of  the  Commonwealth,"  to  pass 
an  ordinance  to  punish  the  offense  of  operating  a  pool  room,  and  is  not  pre- 
<;liided  from  doing  so  by  reason  of  the  fact  that  such  act  was  an  offense  at 
common  law. 
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6.  Validity  of  city  ordlnaDce— A  city  ordinance,  entitled  **An  ordlnaDoet^ 
prevent  the  operation  of  pool  rooms,"  which  iinposefi  a  penalty  upoo  the 
operator  of  a  pool  room,  upon  his  servants  and  employes  engaged  in  operating 
It,  upon  the  owner  of  the  property  who  knowingly  lets  It  or  suffers  it  to  be 
used  for  that  purpose,  upon  the  telegraph  or  telephone  company  which  trans- 
mits messages  to  be  used  in  the  operation  thereof,  and  upon  the  person  who 
buys  or  has  possesion  of  a  pool  ticket,  is  not  in  violation  of  the  provision  of 
flection  2777  of  the  Kentucky  Statutes,  that  "no  ordinance  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  its  title." 

6.  Same  -  Kxercise  of  police  power— An  ordinance  which  makes  it  au  offense 
for  any  telegraph  or  telephone  company  to  deliver  "to  any  owner,  proprietor, 
agent  or  employe  of  any  pool  room  maintained,  kept,  operated  or  conducted 
in  the  city  of  Louisville  for  any  of  the  purposes  defined  in  section  1  of  this 
ordinance,  any  mess/ige,  communication  or  infonuation  to  be  used  at  such  a 
pool  room  as  is  defined  in  section  I  of  this  ordinance,  concerning  any  horse 
race  or  races  in  or  out  of  the  city  of  Louisville,"  is  a  valid  and  proper  exer- 
cise of  police  power. 

7.  Sufficiency  of  warrant— The  same  technical  strictness  is  not  required  in 
a  proceeding  on  a  warrant  as  by  indictment,  but  if  it  be  made  to  appear  that 
a  defendant  can  not  intelligently  make  defense,  it  should  be  made  more- 
speciflc.  A  warrant  which  charges  one  with  having  *' violated  an  ordinance 
to  prevent  the  operation  of  pool  rooms,"  which  ordinance  embraces  several 
offenses,  should  be  amended  so  as  to  apprise  the  defendant  as  to  which  of 
its  sections  he  is  charged  with  having  violated,  but  It  is  not  proper  to  dis* 
miss  it  on  the  ground  of  its  indeflniteness. 

Henry  L.  Stone  for  appellant. 

Kohn,  Baird  &  Spindle,  Fred  Forcht,  Richards  &  Ronald  and  Geo.  H. 
Fearons  for  appellees. 

Appeals  from  Jefferson  Circuit  Court.  Criminal  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

These  actions  originated  in  the  police  court  of  Louisville  on  four  snm- 
monses  or  warrants  taken  out  in  the  name  of  the  appellant,  city  of  Louis- 
ville,  against  the  appellees,  respectively,  for  the  violation  of  an  ordinance- 
entitled,  "An  ordinance  to  prevent  the  operation  of  pool  rooms  in  the  city  of 
Louisville."  The  appellees,  in  that  court,  demurred  to  the  warrants  against 
them,  rospectively.  The  deumrrers  being  each  sustained,  the  city  prosecuted 
an  appeal  to  the  Jefferson  Circuit  Court,  Criminal  division.  That  court,  on 
motion  of  the  appellees,  dismissed  the  appeals  on  the  ground  that  the  statulie 
attempting  to  confer  jurisdiction  on  it  was  unconstitutional.  From  the 
judgments  of  disiiiissjil,  appeals  were  prosecuted  to  this  .court.  Here  the 
appeals  were  dismissed  because  it  appeared  that  the  cases  in  which  the  judg- 
ments appealed  from  had  t)een  rendered  were  styled  In  the  circuit  court 
"Commonwealth  of  Kentucky,  Appellants  v.  Henry  Wehmhoff,  &c.,  Appel- 
lees." It  was  said  that  for  au^ht  the  record  showed  the  prosecutions  begun 
in  the  police  court  styled  "City  of  Louisville,  Plaintiff,"  were  yet  pending 
on  the  appeals  in  the  circuit  court.  (City  of  Louisville  v.  "Wehmhoff,  &c.f 
21  Ky.  Law  Rep.,  438. )  In  the  course  of  the  majority  opinion  on  that  »PP*1 
it  was  said:  "if  a  clerical' misprision  in  regard  to  the  prosecutions  of  the 
appellant  against  appellees  has  occurred  in  the  city  court,  the  appellant  haa 
a  right  to  have  such  misprisions  corrected  upon  proper  proceedings,  and  the 
dismissal  of  this  appeal  in  nowise  affects  that  right. 
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"^ 'There  is  nothing  in  this  jiidfirnient  or  the  reoord  as  now  before  us  for  con- 
'slderation  which  would  preclude  the  appellant  from  obtaining  a  trial  of  the 
appeals  which  it  took  from  the  police  court  to  the  circuit  court,  and  we  ex- 
pressly hold  that  this  judgment  of  dismlifeal  is  no  bar  to  the  right  of  appel- 
lant to  have  a  trial  of  the  appeals  prosecuted  by  it  as  aforesaid  or  from 
obtaining  a  correction  of  the  records  of  the  Jefferson  Circuit  Court,  if  it  Is 
otherwise  entitled  to  such  correction." 

Upon  the  filing  of  the  mandate  in  the  circuit  court  apie'.lant  city  took 
appropriate  steps  to  correct  the  clerical  misprision  indicated,  and  It  was  cor- 
j^eoted  by  a  judgment  of  that  court,  as  follows  (after  reciting  the  fact  of  the 
misprision  and  its  nature):  **It  is  now  further  adjudged  by  the  court  that 
«aid  errors  and  misprisions  of  the  clerk  be,  and  the  same  are  hereby,  corrected 
hy  the  entry  of  the  foregoing  orders  and  judgments  in  the  above-styled  ap- 
I)eals  in  the  name  of  the  city  of  Louisville  as  appellant,  instead  of  the  Com- 
monwealth as  appellant,  as  of  the  dates  aforesaid,  including  the  final 
judgment  therein,  on  November  26,  1901,  nunc  pro  tunc." 

Among  the  orders  referred  to  in  the  foregoing  quotation  was  this  one 
-< correctly  styled):  "This  day,  the  court  being  advised,  sustained  the  motion 
to  dismiss  the  four  above- staled  appe&ls.  Therefore,  ordered  by  the  court 
that  the  four  above  styled  appeals  be,  and  the  same  are,  dismissed,  to  which 
the  plaintiff  objects  and  excepts,  and  prays  an  appeal  to  the  Court  of  Ap- 
peals of  Kentucky,  which  is  granted. " 

Thereupon  this  appeal  was  perfected  by  the  filing  in  the  clerk's  office  of 
this  court  the  transcript  of  the  record.  The  first  question  made  by  appellees 
Is,  that  there  is  no  appeal  pending,  because,  they  say,  that  the  appeal  being 
prosecuted  is  the  one  heretofore  actually  dismissed,  and  that  none  other  has 
ever  been  granted,  either  by  the  clerk  of  this  court  or  by  the  trial  court. 
We  regard  the  judgments  as  entered  in  October,  1902,  on  the  return  of  this 
case  from  this  court  as  the  only  judgment  in  this  case  in  that  court.  Until 
it  was  entered,  as-  corrected,  there  could  be  no  appeal  from  it  by  the  api>el- 
lant,  city  of  Louisville;  that  is  the  precise  point  decided  on  the  former  ap- 
peal. The  appeal  therein  granted  could  not  be  exhausted  till  it  was  taken, 
or  until  it  was  barred  by  limitation.  It  could  not  be  legally  prosecuted 
before  a  final  judgment  was  rendered  in  the  proceedings.  Such  judgment, 
tinder  the  rulings- of  the  former  opinion,  was  not  entered  in  the  old  record, 
•and  hence  was  not  entered  till  the  correction  of  the  clerk's  misprision.  The 
motion  to  dismiss  the  appeals  must  be  overruled.  ' 

The  very  careful  preiMiration  of  the  case  presents  a  number  of  other  ques- 
tions, the  importance  of  which  is  earnestly  pressed  in  the  argument.  We 
have  given  them  all  close  consideration,  and  will  dispose  of  them  in  their 
propter  order. 

Sd.  It  is  claimed  by  appellee  that  the  Jefferson  Circuit  Court  had  not  the 
jurisdiction  of  the  appeals  from  the  police  court.  If  this  be  so,  the  decision 
of  that  question  terminates  our  authority  to  pass  upon  the  merits  and  other 
-questions  In  these  cases. 

The  city  of  Louisville,  in  Jefferson  county,  is  a  city  of  the  first  class,  and 
the  only  city  of  that  class,  or  that  has  ever  been  in  that  class  in  this  State, 
under  the  classification  required  by  the  present  Constitution.  In  the  act 
providing  for  the  organization  and  government  of  cities  of  the  first  class, 
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among  its  other  goTerninental  ageDcies,  it  wan  provided  with  a  police  oonrt 
and  a  general  council.  The  powers  of  the  council  to  pass  ordinances,  and 
the  jurisdiction  of  the  courts  to  construe  and  enforce  them,  was  necessarilf 
provided  for. 

In  allowing  appeals  from  the  judgments  of  the  police  court  of  cities  of  the 
first  class,  as  well  as  in  providing  a  method  for  testing  the  validity  of  the 
ordinances  passed  by  the  general  council,  it  was  enacted  (section  8082, 
Kentucky  Statutes):  "Appeals  shall  be  from  the  decisions  of  said  court  to 
the  circuit  court  in  all  cases  where  the  amount  of  the  fine  imposed  is  as 
much  as  $90.  In  cases  where  a  fine  of  ISO  or  less  is  imposed  under  an  ordi- 
nance, the  legality  of  said  ordinance  may  be  tested  by  the  city  by  an  appeal 
to  the  Jefferson  Circuit  Court  or  by  the  defendant  by  a  writ  of  prohibi- 
tion to  the  Jefferson  Circuit  Court,  and  after  a  decision  has  been  rendered 
In  the  circuit  court,  as  provided  for  in  this  section,  either  the  city  or  die 
accused  may  appeal  to  the  Court  of  Appeals  as  other  cases  in  the  ciroult 
oourt  are  appealed.'* 

Appellees*  contention  is  that  this  section  of  the  statutes  violates  sectloii  6fr 
of  the  Constitution,  which  limits  the  power  of  the  legislature  in  paaring 
local  acts,  and  forbids  those  regulating  the  jurisdiction  of  oourta  The  im- 
portance of  this  question  is  emphasized  w^en"*  it  is  reflected  that  there  is  no 
other  provision  of  law  than  section  2092  for  the  city's  prosecuting  appeslft 
from  the  judgments  of  the  police  court  of  Louisville,  or  for  testing  tbo 
validity  of  the  ordinances  of  that  city,  as  woll  as  that  almost  the  same  pro- 
vision alone  is  made  for  appeals  and  the  testing  the  validity  of  the  or- 
dinances of  the  cities  of  the  fourth  class.   (Section  8610,  Kentucky  Statotes.) 

The  appellate  jurisdiction  of  the  circuit  courts  of  this  Commonwealtb,  as 
fixed  by  section  078,  Kentucky  Statutes,  is  made  to  include  certain-named 
appeals,  '*and  In  all  other  cases  allowed  by  law."  Prior  to  the  passage  of 
the  act  governing  cities  of  the  first  class  the  city  of  Louisville  was  governed 
under  a  charter  granted  by  the  legislature  before  the  present  Constitution. 
In  that  charter  there  was  substantially  the  same  provision  for  appeals  from 
the  police  court,  and  especially  for  testing  the  validity  of  ordinances  passed 
by  the  general  council,  as  is  contained  in  section  2022.  It  is  found  in  Bur- 
nett's City  Code  (1884),  section  27,  page  180. 

Although  the  Constitution  does  not  require  the  jurisdiction  of  the  circnit 
courts  to  be  uniform  throughout  the  Commonwealth  (section  12A).  and  al- 
though by  statute  they  are  not,  as,  for  example,  the  Franklin  Circuit  Coart 
is  made  the  fiscal  court  of  the  Commonwealth,  with  jurisdiction  concurrent 
or  exclusive  in  such  matters,  as  well  as  in  certain  other  penal  matten,  we 
are  of  opinion  that  this  statute  does  not  affect  that  question  The  jurisdic- 
tion of  the  circuit  courts  is  already  (section  078,  Kentucky  Statutes)  made 
to  include  ''all  cases  allowed  by  law,"  and  by  general  ]aws  applicable  to  all 
the  cities  of  a  particular  class,  provision  Is  made  for  testing  the  validity  of 
ordinances  and  for  appeals  from  the  police  courts.  The  statutes  affecting 
the  jurisdiction  of  the  circuit  court  need  not  all  be  embraced  by  one  act 

The  only  thing  required  is,  they  shall  be  general  laws  only.  It  would 
hardly  be  claimed  that  an  act  creating  an  offense,  fixing  a  penalty  and  nam- 
ing the  court  which  should  have  jurisdiction  of  the  prosecution,  is  viclativo 
of  section  50  of  the  Con.stitution  as  being  a  local  act  regulating  the  jurisdic- 
tion of  the  courts. 
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The  Confetitution  allows  the  establishment  of  police  courts  in  the  cities 
and  towns  of  this  Coniinonwenlth  (section  148),  with  jurisdiction  in  cases  of  ' 
yiolntion  of  municipal  ordinances  and  by-laws  occurring  within  the  cor- 
porate limits  of  the  town,  and  criminal  jurisdiction  within  the  limits  of  the 
town  as  justices  of  the  peace  have.  In  providing  these  courts  it  is  competent 
for  the  legislature  to  provide  for  appt^als  from  their  judgments,  and  to  pro- 
vide in  what  instances  and  to  what  courts  the  appeals  will  lie.  It  must  be 
manifest  that  the  final  jurisdictions  of  these  minor  courts  might  well  be 
differentiated  for  the  same  reasons  that  the  cities  arc  classified  differently, 
80  that  in  providing  a  government  for  cities  of  any  class  it  is  competent  to 
provide  for  it  a  police  court  from  whose  judgments  appeals  in  given  instances 
will  lie  to  the  circuit  court  of  the  county.  Nor  is  it  at  all  necessary  that  all 
police  courts  in  the  State  should  have  the  same  rej^latlon  in  this  respect. 
This  section  allowing  appeals  or  prohibition  to  test  the  validity  of  muni- 
cipal oidinances  is  really  more  of  an  incident  in  providing  a  city  govern- 
ment, although  It  Incidentally  affects  the  jurisdiction  of  the  courts  in  the 
counties  where  such  cities  may  be  located. 

We  regard  the  use  of  the  words  '^Jefferson  Circuit  Court"  in  the  section 
as  an  inadvertence,  growing  out  of  drafting  the  bill  from  the  old  city  char- 
ter. The  same  immaterial  lapse  is  noticed  in  other  places  in  the  act.  It 
should  be  ignored  as  surplusage,  rather  than  be  suffered  to  defeat  the  clear 
purpose  of  the  legislature  as  well  as  to  invt^lidate  an  important  right  of  the 
city  and  of  its  inhabitants.  We  construe  this  section  to  mean  that  either 
party,  the  city  or  the  defendant,  may  prosecute  an  appeal  to  the  circuit  court 
of  the  county,  where  the  penalty  fixed  by  the  ordinance  is  as  much  as  120. 
Upon  such  an  appeal  the  case  ^ould  be  tried  upon  its  merits  de  novo.  But 
if  the  penalty  be  less  than  120,  either  party,  for  the  purpose  of  testing  the 
validity  of  the  ordinance,  may  go  to  the  circuit  court  of  the  county,  the  de- 
fendant by  prohibition  and  the  city  by  appeal.  If  in  a  reclassification  of 
the  cities  of  the  Commonwealth  another  or  others  are  added  to  the  first  class 
this  section  would  apply  to  them,  the  words  *' Jefferson  Circuit  Court"  being 
read  the  *' circuit  court  of  the  county."  We  are  of  the  opinion  that  the 
Jefferson  Circuit  Court.  Criminal  division,  had  jurisdiction  of  these  appeals. 
3d.  The  next  proposition  is,  it  is  argued  that  the  prosecution  was  improp- 
erly in  the  name  of  the  city  of  Louisville.  Appellees  contend  that  under  the 
Constitution  the  prosecutions  must  have  been  in  the  name  of  the  Common- 
wealth of  Kentucky. 

Section  128  of  the  Constitution  is  in  part:  *  ♦  ♦  "All  prosecutions  shall 
be  carried  on  in  the  name  and  by  the  authority  of  the  'Commonwealth  of 
Kentucky,'  and  conclude  against  the  peace  and  dignity  of  the  same." 

This  identical  language  was  used  in  all  the  previous  Constitutions  of  this 
State.  The  word  "prosecutions,"  as  used  in  this  section  and  in  other  sec- 
tions, has  been  construed  to  embrace  only  such  transgressions  as  were  at 
comuion  law  indictable  offensi*s,  or  were  punishable  by  imprisonment  or 
other  infamous  mode.  In  Commonwealth  v.  Avery,  14  Bush,  625,  it  was 
held  that  a  statute  imposing  a  fine  for  l)etting  on  an  election  was  neither  an 
indictable  offense  at  the  common  law,  nor  was  it  visited  with  any  infamous 
punishment  by  statute.  It  was  then  held  that  a  penal  action  would  lie  to 
recover  the  fine,  without  an  indictment  having  been  found,  and  that  it  was 
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not  a  * 'criminal  prnsecution*'  as  oontempluted  by  the  use  of  the  term  to  the 
CoDstitutioD. 

In  Lowry  T.  Commonwealth,  18  Ky.  Law  Rep.,  489,  the  appellant  whs 
arrested  on  a  warrant,  without  indictment  and  tried  before  a  minor  judicial 
officer  and  convicted  of  a  violation  of  the  local  option  law.  Answering  his 
objection  that  he  was  ^ing  deprived  of  a  constitutional  right,  in  that  he  was 
being  tried  for  an  indictable  offense  upon  information  merely,  the  court 
said:  ''Misdemeanors  created  by  statute,  for  which  no  infamous  punishroeot 
is  provided,  may  be  tried  in  such  manner  as  the  legislature  shall  provide." 

The  legislature  in  granting  the  charter  of  the  city  of  Lexington  in  1842 
authorized  it  to  prosecute  and  recoTer  in  the  name  of  the  city  for  all  in- 
fractions of  its  ordinances.  The  city  council  passed  an  ordinance  providiofr 
a  punishment  for  breaches  of  the  peace.  In  Williamson  v.  Commonwealth. 
4  B.  Mon.,  146,  the  appellant  had  been  convicted  under  the  ordinance  in  a 
proceeding  upon  a  warrant  issued  in  the  name  of  the  city  of  Lexington. 
He  contended  that  the  act  of  the  legislature  in  attempting  to  confer  author- 
ity upon  the  city  to  prosecute  (or  offenses  In  the  name  of  the  city,  as  well  as 
allowing  the  proceeding  upon  information  without  Indictment,  was  violative 
of  the  Constitution.  This  court  held  that  proceedings  for  offenses,  punish- 
able by  fine  only,  are  of  a  quasi  civil  nature,  and  did  not  violate  either  of 
the  provisions  of  the  Constitution.  This  case  has  since  been  approved  and 
its  doctrine  applied  in  allowing  penal  actions,  without  indictment,  to  re- 
cover for  offenses  where  the  only  penalty  was  a  fine.  (Commonwealth  v.  L. 
&  N.  R.  B.  Co.,  18  Ky.  Law  Bep.,  610:  Harp  v.  Commonwealth,  22  Kj. 
Law  Rep.,  1793;  Commonwealth  v.  L.  &  N.  R.  R.  Co.,  80  Ky.,  291:  Com- 
monwealth V.  Sherman,  85  Ky..  686;  L.  &  N.  R.  R.  Co.  v.  Commonwealth, 
98  Ky.  Law  Rep.,  1900.) 

These  and  similar  constitutional  guarantees  of  the  citizen.  like  that  of 
trial  by  jury,  have  been  variously  and  frequently  considered  by  the  courts  of 
last  resort  of  many  of  the  States.  The  weight  of  authority  seems  to  be  that 
such  summary  proceedings  by  municipal  courts  for  the  violations  of  muni- 
cipal by-laws  are  not  repugnant  to  these  constitutional  provisions.  (Dillon 
on  Munlc.  Corp.,  sections  48»,  mS;  Smith  Modem  Law  of  Munic.  ()orp.. 
section  1858,  et  seq.,  and  cases  there  collated.) 

The  only  question  left  under  this  head  is.  has  the  legislature  authoriied 
the  proceedings  to  be  in  the  name  of  the  city?  Section  2917,  Kentucky 
Statutes,  being  a  part  of  the  law  governing  cities  of  the  first  class,  reads: 
**  All  fines  nnd  recoveries  realized  in  said  court,  whether  the  prosecution  be 
in  the  nnnie  of  the  city  or  Commonwealth,  shall  be  paid  to  the  city  treasurer 
«s  a  contribution  toward  the  expen.ses  of  said  court." 

By  section  i?i>:.>3.  already  quoted,  appeals  are  allowed  to  either  the  city  or 
the  accusfd,  clearly  indicating  that  the  city  was  to  be  one  of  the  parties  to 
the  proceeding.  Strictly,  violations  of  municipal  ordinances  are  not  viola- 
tions of  laws  of  the  Commonwealth;  the  municipality  alone  is  concerned, 
and  it  properly  ought  to  l)e,  and  has  always  been  regardetl  in  this  t^tate  by 
universal  practice,  so  far  ns  our  attention  has  l)een  directed,  as  beluff  the 
pniw^cntor. 

We  conclude,  therefore,  that  the  correct  practice  is  to  style  the  prosecu- 
tion.4  in  the  name  of  the  city. 

4th.     Probal>ly  the  most  important  question  Is  as  to  the  power  of  the  gen* 
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«ral  council  to  pass  ordinances  to  punish  those  acts  which  are  offenses  at 
the  common  law.  Of  course  the  municipality  has  only  such  power  in  this 
respect  as  has  been  granted  to  it  by  the  legislature.  The  only  grant  to  cities 
of  the  first  class  to  pass  such  ordinances  is  contained  in  the  following  sec- 
tions of  Kentucky  Statutes : 

''Section  9742  That  the  inhabitants  of  cities  of  the  first  class  are  hereby 
continued  corx)orate  by  the  name  and  style  which  they  now  bear, with  power 
to  goTcm  themselves  by  such  ordinances  and  resolutions  for  muncipal  pur- 
poses as  they  may  deem  proper,  not  to  conflict  with  this  act.  nor  the  Consti- 
tution and  laws  of  this  State,  nor  of  the  United  States 

"Section  2782.  Ordinance  imposing  fine  for  misdemeanor— The  general 
•council  shall  have  power  to  pass  ordinances  imposing  fines,  not  exceeding 
<100.  for  any  designated  misdemeanor  not  provided  for  by  the  general  laws 
•of  the  Commonwealth ;  but  in  case  where  the  general  statutes  of  the  Com- 
monwealth impose  a  fine  not  exceeding  $100  such  fine  may  be  increased  by  ^ 
-ordinance. 

"Section  2788.  Power  to  pass  ordinances  not  in  conflict  with  the  Constitu- 
tion and  statutes— The  general  council  shall  have  power  to  pass,  for  the  gov- 
ernment of  the' city,  any  ordinance  not  in  conflict  with  the  Constitution  of 
the  United  States,  the  Constitution  of  Kentucky,  and  the  statutes  thereof.'* 

Appellee  insists  that  the  proper  construction  of  these  sections  is  that  the 
general  council  is  restricted  by  the  particular  language  of  section  2782  to 
passing  ordinances  making  unlawful  within  the  city  only  those  things 
wrhich  at  common  law  were  not  offenses;  or  which  have  been  made  such  by 
statutes;  that  the  operation  of  a  pool  room,  that  is,  a  place  where  betting  on 
horse  races  was  habitually  indulged,  was  at  common  law  a  nuisance,  and 
being  unprovided  for  by  any  statute  of  this  State,  it  was  beyond  the  power 
of  the  general  council  to  legislate  with  reference  thereto. 

We  think  there  has  been  a  total  misconception  of  the  purpose  and  scope  of 
this  action  of  the  statute.  In  the  first  place,  the  cardinal  test  must  be  the 
legislative  intention  in  enacting  the  sections.  We  must  presume  that  that 
body  Intended  to  vest  in  the  local  legislative  board  of  the  largest  city  in  the 
State  at  least  as  much  power  with  respect  to  passing  by-laws  for  the  police 
regulation  of  its  inhabitants,  and  for  the  conservation  of  the  morals  and 
welfare  of  that  population,  as  was  given  to  the  leaser  towns. and  cities.  In 
«11  the  othprs  specific  authority  is  granted  to  them  to  pass  by-laws  to  sup- 
press and  punish  nuisances.  In  defining  the  powers  of  the  legislative  bodies 
of  all  the  other  municipalities  they  are  minutely  given,  with  reference  to 
•<)numerated  specific  subject.s.  In  the  grant  to  citi«*s  of  the  first  class  there  is 
an  entire  abst^nce  of  such  careful  restriction.  This  alone,  in  view  of  the 
■ample  general  terms  employed,  would  seem  to  indicate  that  the  power 
granted  the  first  class  cities  over  such  subjects  was  broader  and  more  com- 
prehensive than  those  granted  the  others.  But,  however,  that  may  he,  we 
think  that  section  2782  was  not  enacted  to  restrict  the  general  council'^ 
powers  in  defining  what  should  be  offenses  within  the  city,  but  was  intended 
solely  to  define  its  authority  in  prescribing  the  limits  of  punishment  for 
such  matters  as  were  made  offenses  by  ordinance.  Section  lf>8  of  the  recent 
<yonstitution  had  for  th:^  first  time  in  this  State  placed  a  constitutional  re- 
striction upon  tlie  power  of  all  municipalities  as  to  the  extent  of  punishment 
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to  be  inflicted  by  the  city  where  the  same  act  was  an  offense  against  tlie 
Commonwealth,  punishment  for  which  was  fixed  by  statute.  That  section 
Is  as  follows:  "No  municipal  ordinance  shall  fix  a  penalty  for  a  TioUtion 
thereof  at  less  than  that  imposed  by  statute  for  the  same  offense.  A  convic- 
tion or  acquittal  under  either  shall  constitute  a  bar  to  another  prosecution 
for  the  same  offense. " 

The  purpose  of  this  statute  (2782)  was  to  apply  section  168  of  the  Constitu- 
tion. It  allowed  the  city  to  punish  the  same  act  that  was  by  statute  a  mis- 
demeanor by  the  penal  laws  of  the  State.  But  it  required  the  council  to  fix 
the  same  p>ehalty  as  the  statute  did,  where  the  penalty  was  more  thanflOO 
fine.  Where  the  statutory  penalty  was  less  than  $UH)  fine,  the  municipality 
might  impose  a  higher  penalty  for  an  infraction  of  its  ordinance.  Where  no 
Iienalty  was  fixed  by  statute,  the  municipality  was  at  liberty  to  fix  such 
penalty  as  it  deemed  proper.  The  only  other  limitation  on  this  power  was 
that  found  in  the  succeeding  section  (Kentucky  Statutes,  section  2783), 
which  was  that  the  ordinance  should  not  be  in  conflict  with  the  Constitu- 
tion or  statutes  of  the  United  States  or  of  this  State;  that  such  is  the  correct 
meaning  of  these  sections  we  think  is  made  plain  by  opinions  of  this  court 
in  City  of  Owensboro  v.  Simms,  99  Ky.,  49  (17  Ky.  Law  Rep.,  18W),  and 
Respass  v.  Commonwealth,  107  Ky.,  139  (21  Ky.  Law  Rep.,  789).  In  the 
Respass  case  the  city  of  Covington  had,  by  ordinance,  fixed  a  penalty  for 
operating  pool  rooms  within  the  city.  A  conviction  in  the  police  court  waa 
interposed  as  a  bar  to  an  indictment  for  the  same  offense  In  the  drcnit 
oourt.  It  was  denied.  This  court  held  that  seotlon  168  of  the  Constitution 
limited  the  power  of  the  municipalities  as  to  fixing  penalties  to  those  cases 
only  where  a  penalty  for  the  same  act  was  fixed  by  statute,  and  that  aa 
operating  pool  rooms  was  not  a  statutory  offense  in  this  State,  but  one  pun- 
ishable at  common  law  only,  the  section  of  the  Constitution  did  not  applJr 
and  the  punishment  by  the  ordinance  was  held  not  to  be  a  bar  to  a  prosecu- 
tion for  the  same  offense  by  the  State.  The  exercise  of  police  power  by  the 
State,  or  as  delegated  by  it  to  its  municipalities,  is  an  essential  and  Inalien- 
able attribute  of  sovereignty  and  government.  It's  at  the  very  bottom  o^ 
all  social  government,  and  while  jealously  scrutinized  in  its  application  1^ 
the  rights  of  the  citizen  be  arbitrarily  encroached  upon  under  its  guise,  ye^ 
its  existence  never  has  been,  and  never  can  be,  denied.  The  rights  of  persons 
in  conducting  their  business  or  using  their  property  Is  subordinate  to  thia 
power.  The  regulation  of  commerce  between  the  states  by  the  Federal  $P^' 
ernment  likewise  yields  to  its  legitimate  application.  (Cooley  Const  l^^* 
709;  Patterson  v.  (;ommon wealth,  U  Bush,  312,  aflSrmed  on  appeal  to  the 
Supreme  Court,  «7  U.  S.,  601;  Moore  v.  Illinois.  14  How.,  13;  Chicago,  &c-» 
R.  Co.  v.'Fuller,  17  Wall.,  5«0;  Passenger  Cases,  7  How.,  iJ83;  Moi«»n 
Steamship  Co.  v.  Louisiana  Board  of  Health,  118  U.  S.,  465.)  Of  lt«  gen- 
eral nature  a  ctimprehensive  definition  is  given  by  Jeremy  Bentham  iDhia 
General  Vit»wof  Public  Offenses  (Kdinborough  Kd.  of  Works,  Part  IX.  P*«« 
167),  in  part  thus:  "Police  is  in  general  a  system  of  precaution,  either f^*" 
the  prevention  of  crimes  or  of  wilainities. " 

"Laws  and  repiilaiions  necessjiry  for  the  protection  of  the  health,  niorala 
and  s:ifety  of  s«)cu*t..v  aiv  strictly  within  the  legitimate  exercise  of  thep^"^ 
powers."     (Smith  Munic.  Corp.,  IMIW.  ) 

"Municipal  corporations   have  exercised  the  police  power  eo  nomine  for 
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tiin9  out  of  mind  Iry  making  regulations  to  preserve  order,  etc.,  *  *  *  and 
this  power  of  local  legislation  may  be  conferred  upon  the  smallest  village 
that  the  legislature  sees  fit  to  incorporate  as  well  as  upon  the  largest  city  in 
the  State."  (Id.,  1820  and  1821.)  The  strife  generally  is  over  the  question 
whether  the  particular  business  or  use  of  property  prohibited  by  the  act  or 
ordinance  is  within  the  proper  exercise  of  that  power.  We  wjll  not  go 
further  into  the  subject  than  its  application  to  the  particular  matter  em- 
braced by  the  ordinance  under  examination.  Tiedman  on  Limitations  of 
Police  Power,  a  very  conservative  treatise  upon  the  subject,  declares  (sec- 
tions 99-102),  when  parties  "pursue  gambling  as  business,  and  set  up  a 
gambling  house,  like  all  others  who  make  a  trade  of  vice,  they  may  be  pro- 
hibited and  subjected  to  severe  penalties." 

In  California,  under  the  police  power  delegated  generally  by  the  Constitu- 
tion to  the  cities  and  counties,  it  was  held  in  £z  parte  Tuttle,  91  Cal. ,  689, 
that  the  municipality  of  San  Francisco  could  lawfully  provide  a  penalty 
against  pool  selling  on  horse  races  committed  within  the  city,  although  there 
was  no  statute  of  the  State  on  the  subject.  The  same  was  held  in  Georgia, 
in  Odftll  V.  City  of  Atlanta,  97  Ga.,  670.  In  that  case  it  was  said:  **We  are 
not  aware  of  any  statute  of  this  State  which  makes  the  carrying  on  of  thia 
so-called  * 'business"  penal,  and  it  is,  therefore,  strictly  within  the  purview 
of  municipal  legislation.  Under  the  general  welfare  clattse  of  the  charter  of 
the  city  of  Atlanta  the  mayor  and  council  had  authority  to  pass  the  or- 
dinance of  which  the  plaintiff  in  error  complains;  that  ordinance  forbade» 
under  a  penalty,  the  keeping  or  maintenance  of  any  office  or  place  of  busi- 
ness in  the  city.  In  which  any  persons  were  allowed  to  bet  on  horse  races  or 
any  other  kind  of  races,  whether  run  within  the  city  or  outside  of  its  limits. 
We  think  it  was  perfectly  lawful  and  proper  both  to  adopt  and  enforce  ai> 
ordinance  of  this  kind." 

Indeed  it  would  seem  that  citation  of  authority  that  the  State  or  a  munici* 
pallty  may  lawfully  prohibit  gambling,  as  a  proper  exercise  of  police  power^ 
is  unnecessary  in  this  day  and  time. 

6th.  This  brings  us  to  the  consideration  of  appellees'  next  contention,, 
which  is,  does  the  title  of  the  ordinance  sufficiently  indicate  the  subjects 
treated  therein,  and  does  the  ordinance  embrace  more  than  one  subject? 

Section  2777,  Kentucky  Statutes,  on  this  subject,  reads:  "No  ordinance 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  its  title.'" 

The  ordinance  in  question  is  as  follows : 

"AN   ORDINANCE   TO   PREVENT  THE    OPERATION    OF   POOL 
ROOMS  IN  THE  CITY  OF  LOUISVIJ^LE. 

"Be  it  ordained  by  the  general  council  of  the  city  of  Louisville: 
"Section  1.  That  it  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  establish,  set  up,  maintain,  keep,  operate  or  conduct  in  the  city  of  Louis- 
ville a  pool  room,  or  what  is  commonly  called  'pool  room,'  wherein  or 
whereat  any  money  or  other  thing  of  value  shall  be,  or  can  be,  bet,  won  or 
lost  on  the  result  of  any  horse  race  or  races,  run  or  to  be  run  in  or  out  of  the 
city  of  Louisville,  or  wherein  or  whereat  any  money  or  other  thing  of  value 
shall  be  received  or  paid  for  any  ticket,  lot,  pool  or  chance  on  the  result  of 
any  such  horse  race  or  races  ran  or  to  be  run  in  or  out  of  the  city  of  Louis- 
ville;  and  any  person,  firm  or  corporation   that  shall  violate  any  provision 
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of  this  section'  shall,  on  oonTictlon,  be  fined  $100  for  each  offense:  and  eaeh 
day  such  pool  room  is  thus  maintained,  kept,  operated  or  conducted  shall 
constitute  a  separate  offense. 

*'Sec.  2.  That  it  shall  be  unlawful  for  any  person  to  aid,  abet  or  assist 
any  other  person  or  corporation,  or  to  act  as  the  agent  or  employe  of  any 
x>ther  person  or  cori)oration  in  establishing,  setting  up,  maintaining,  keep- 
ing, oparating  or  conducting  any  such  pool  room  as  is  defined  in  section  1 
>of  this  ordinance;  and  any  person  who  shall  violate  any  provision  of  this 
eeetion  shall,  on  conviction,  he  fined  in  any  sum  not' less  than  196  nor  more 
than  $100  for  each  offense;  and  each  day  any  person  shall  thus  aid,  abet  or 
assist  in  maintaining,  keeping,  operating  or  conducting  such  a  pool  room,  or 
shall  act  as  agent  or  employe  of  any  person  or  corporation  in  maintainiDg, 
keeping,  operating  or  conducting  such  a  pool  room,  shall  constitute  a  separate 
noffense. 

"Sec.  3.  That  it  shall  be  unlawful  for  any  person,  firm,  or  corporation, 
either  as  owner  or  agent,  to  let,  lease  or  rent  to  any  other  '^rson,  firm  or 
<sorporation  any  room,  house  or  building  to  be  used  or  occupied  as  a  pool 
)room,  or  for  any  of  the  purposes  defined  in  section  1  of  this  ordinance;  or  as 
t)wner  or  agent,  to  permit  any  room,  house  or  building  to  be  so  used  or 
■occupied,  after  receiving  notice  tliereof ;  and  any  person,  firm  or  oorporation 
that  shall  violate  any  provision  of  this  section  shall,  on  conviction,  he  fined 
in  any  sum  not  less  than  $50  nor  more  than  $100  for  each  offense,  and  eacli 
■day  such  room,  house  or  building  shall  be  so  used  or  occupied  shall  consti- 
tute a  separate  offense.  ^ 

"Sec.  4.  That  it  shall  be  unlawful  for  any  telegraph,  telephone  or  mes- 
senger company,  or  any  officer,  agent,  messenger  or  employe  thereof,  to 
furnish,  deliver  or  communicate  to  any  owner,  proprietor,  agent  or  em- 
ploye of  any  pool  room  maintained,  kept,  operated  or  conducted  in  the  city 
of  Louisville  for  any  of  the  purposes  defined  in  section  1  of  this  ordinanoe, 
any  message,  communication  or  information,  to  be  used  at  such  a  pool  room 
>as  is  defined  in  section  1  of  this  ordinance,  concerning  any  horse  race  or  races 
in  or  out  of  the  city  of  Louisville;  and  any  company,  person,  firm  or  oor- 
poration that  shall  violate  any  provision  of  this  section  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  $25  nor  more  than  $100  for  each  offense, 
•and  each  message  or  communication  so  furnished,  or  delivered,  or  oommuni- 
-cated,  shall  constitute  a  separate  offense. 

"Sec.  5.  That  it  shall  be  unlawful  for  any  person  to  buy  or  to  have  in  his 
possesfiion  any  ticket,  lot,  pool  or  chance  in  or  of  any  such  pool  room  as  is 
-defined  in  .s  ution  1  of  this  ordinance,  on  any  horse  race  or  races  ran  or  to  be 
run  in  or  out  of  the  city  of  Louisville;  and  any  iierson  who  shall  violate  any 
provision  of  this  section  shall,  on  conviction,  be  fined  In  any  sum  not  less 
than  $6  nor  more  than  150  for  each  offense. 

"Sec.  6.  That  it  shall  be  the  duty  of  the  board  of  public  safety,  and  each 
member  of  said  board,  to  suppress  all  such  pool  rooms  as  are  defined  in  sec- 
tion 1  of  this  ordinance,  and  by  and  through  the  police  force  to  faithfully 
-execute  all  the  provisions  of  this  ordinance;  and  it  shall  be  the  duty  of  the 
•chlet  of  police  and  each  member  of  the  police  force  of  the  city  of  liouisville 
to  detect  and  arrest  all  violators  of  any  provision  of  this  ordinance,  and  any 
wilfull  failure  or  refusal  to  do  so  by  any  officer,  p.itrolmtn  or  detective  on 
•the  police  force  shall  subject  him  to  a  fine  of  not  less  than  $50  nor  more  than 
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1100  for  each  offense;  and  on.  coDviction  for  such  offense  in  the  police  courts 
of  the  city  of  Louisville  it  shall  be  the  duty  of  said  board,  after  notice  ta 
and  trial  of  such  convicted  member  of  the  police  department,  to  dismiss  him 
from  further  service  therein,  and  to  not  thereafter  appoint  him  to  any  posi^ 
tion  in  said  department,  or  place  him  on  the  imy  rolls  thereof. 

"Sec.  7,  That  any  member  of  the  board  of  public  safety  who  shall  willfully 
fail  or  refuse  to  execute  any  provisions  of  this  ordinance,  or  to  join  with  any 
other  member  of  said  boanl  in  executinfc  the  same,  or  who  shall  willfully 
fail  or  refuse  to  dismiss  or  to  join  with  any  other  member  of  said  board  in 
dismissing  from  further  service  in  the  police  department  any  member  thereof 
who  shall  have  been  convicted  in  the  police  court  of  the  city  of  Louisville  of 
violating  any  provision  of  this  ordinance,  or  any  memt^er  of  said  board  wha 
shall  appoint  or  join  any  other  member  of  said  board  in  appointing  any  such 
convicted  memlser  of  the  police  department  to  any  position  therein,  or  wha 
shall  place,  or  join  with  any  other  member  of  said  board  In  placing  any 
such  convicted  member  of  the  police  department  on  the  pay  rolls  thereof^ 
shall,  on  conviction,  be  fined  SKX)  for  each  offense. 

"Sec.  8.  That  all  other  ordinances  or  parts  of  ordinances  In  conflict  or  in^ 
consistent  with  this  ordinance  are  hereby  repealed. 

"Sec.  9.  That  this  ordinance  shall  take  effect  and  be  In  force  from  and. 
after  its  passage. 

"Approved  February  14,  1901." 

Appellees*  criticism  of  this  act  Is  that  it  embraces. a  number  of  dlfferenlL 
offenses.  We  fail  to  see  that  that  puts  the  ordinance  in  conflict  with  the  seco. 
tlon  of  the  statute.  The  statute  Is  that  the  ordinance  shall  embrace  but  on& 
subject.  In  order  to  effectuate  the  object  of  this  ordinance,  which  Is  covered 
by  the  one  subject,  viz.,  "to  prevent  the  operation  of  pool  rooms  In  Louis- 
ville, *'  it  maybe  necessary  to  deal  with  more  than  one  feature  of  the  Kul)ject.. 
This  is  frequently  so.  In  construing  a  similar  constitutional  provision  (sec- 
tion 61)  this  court  has  had  occasion  to  pass  upon  the  subject  of  the  sufliclency- 
of  the  title.  It  has  always  been  held  that  if  the  various  provisions  of  the  act. 
all  relate  to  and  are  germane  to  the  subject  expressed  in  the  title,  the  re^ 
quiremeut  is  satistled.  (Collins  v.  Henderson,  11  Bush,  74;  Commonwealth. 
V.  Bailey,  81  Ky.,  895;  Burnslde  v.  Lincoln  Co.,  88  Ky.,-423.)  The  latest 
utterance  of  this  court  on  that  subject  is  the  case  of  Weber  v.  Common^ 
wealth,  2i  Ky.  Law  Rep.,  1726.  The  title  of  the  act  Involved  In  that  case 
was,  in  substance,  the  better  preservation  of  the  peace  and  the  suppression 
of  mobs  and  other  unlawful  confederations.  The  first  section  of  the  act  pro-^ 
vided  against  persons  banding  themselves  together  for  the  purpose  of  Injur-L 
ing  or  disturbing  another;  the  second,  against  those  banding  themselves; 
together  for  the  purpose  of  Injuring  property;  the  third,  against  those  who 
send  out  intimidating  or  threatening  letters.  It  was  held  that  all  the  parts. 
of  the  act  related  to  the  one  subject  named. 

A  very  similar  question  to  the  one  under  discussion  came  before  the  Su-. 
preme  Court  of  Appeals  of  Virginia  In  the  case  of  Ex  parte  Lacy,  31  L.  R. 
A..  825.  The  same  point  was  made  as  to  the  title  of  the  act  of  the  Virginia 
legislature,  which  was  as  follows:  "An  act  to  prevent  pool  selling  and  so. 
forth  upon  the  results  of  any  trials  of  speed  of  any  animals  or  beasts  taking 
plaoe  without  the  limits  of  the  Commonwealth."  The  Virginia  Constitu- 
tion declared  "that  no  law  shall  embrace  more  than  one  subject,  which  shal 
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be  expressed  in  its  title. "  The  court,  on  this  point,  observed:  "We  do  Dot 
consider  the  act  as  obnoxious  to  that  part  of  the  clause  of  the  Constitution 
just  quot.ed,  which  says  that  'no  law  shall  embrace  more  than  one  subject' 
The  object  of  this  law  is  the  suppression  of  gamblinKi  or  tliat  form  of  gam- 
bling  where  the  bet  or  waf?er  is  made  upon  the  speed  or  endurance  or  skill 
of  animals  or  beasts,  for,  as  was  said  in  Ingles  v.  Straus,  91  Ya.,  909,  Mf  the 
subjects  embraced  by  the  act,  but  not  specified  in  the  title,  have  oongruitj 
or  natural  connection  with  the  subject  stated  in  the  title,  or  are  oof^Dateor 
gerniane  thereto,  the  requirement  of  the  Constitution  is  satisfied.'  *  *  * 
The  Constitution,  moreover,  is  to  be  construed  so  as  to  uphold  the  law  if 
practicable.  All  that  is  required  by  the  constitutional  provision  is  that  the 
subjects  embraced  in  the  statute,  but  not  specified  in  the  title,  shall  be  con- 
4Hrruous,  and  have  natural  connection  with,  or  be  germane  to,  the  subject  ex- 
pressed in  the  title.     (Commonwealth  v.  Brown,  91  Va.,  762.)" 

Every  provision  of  this  ordinance  looks  to  the  prevention  of  the  operation  of 
pool  rooms  in  the  city  of  Louisville.  The  great  purpose  of  the  act  is  to  suppress 
that  form  of  gambling  known  as  pool  selling.  To  do  this  the  gen?ral  council 
has  struck  at  the  operation  of  the  pool  rooms  as  the  most  certain  remedy.  To 
prevent  their  operation  five  classes  of  persons,  who  are  known  to  contribute 
thereto,  are  brought  within  the  terms  of  the  onlinance,  viz. :  First,  the 
operator  of  the  pool  room;  second,  his  servants  or  employes  engaged  in  op- 
erating it;  third,  the  owner  or  controlling  agent  of  the  building  or  lot  who 
knowingly  lets  it,  or  knowingly  suffers  it  to  be  used,  for  that  purpose; 
fourth,  the  telegraph,  telephone  or  messenger  company,  who,  as  carriefof 
messages,  knowingly,  and  for  the  purpose  of  enabling  the  selling  of  pools, 
transmits  or  delivers  messages  to  such  operator,  to  be  used  at  the  pool  room; 
and,  fifth,  the  person  who  buys  or  has  the  possession  of  the  ticket  of  any  pool, 
issued  or  to  be  redeemed  by  any  pool  room  operator  in  the  city  of  Louisville. 
To  reach  any  one  of  these  classes  tends  to  "prevent  the  operation  of  pool 
rooms  in  the  city  of  Louisville."  To  reach  and  restrain  them  all  effectually 
Accomplishes  the  object  of  the  ordinance.  The  title  of  the  ordinance  fairly 
and  comprehensively  embraces  every  phrase  of  the  subject  treated  of  in  Its 
several  sections,  and  is  not  repugnant  to  the  statutes. 

6th.  For  appellee  Smith,  manager  of  the  Western  Union  Telegraph  Co.,  H 
is  insisted  that  this  ordinance  is  invalid  because  it  is,  so  it  Is  argued,  an 
arbitrary  and  unauthorized  interference  with  a  legitimate  business,  to  wit, 
the  contract  and  duty  of  a  common  carrier  of  messages  to  del  iter  themes- 
sages  according  to  its  contract.  Counsel  insist  that  aii  enforcement  of  sec- 
tion 4  of  the  ordinance  is  invalid,  because: 

"1st.  The  prohibition  is  not  limited  to  messages  to  be  used  in  the  buslneM 
or  operation  of  the  pool  room ;  they  may  be  entirely  foreign  to  such  business 
and  operation,  and  still  be  a  violation  of  the  ordinance. 

"2d.  The  mes.sage  may  be  addressed  to  and  delivered  at  a  place  aepai»te 
from  and  having  no  connection  with  the  pool  room. 

"3d.  The  defendant  may  be  guilty  under  the  ordinance,  although  he  may 
not  know  the  contents  of  the  message;  he  may  not  know  that  It  is  to  be  used 
at  a  pool  room ;  he  may  not  even  know  that  the  addressee  is  the  owner  or 
proprietor,  or  agent,  or  employe  of  a  pool  room," 

No  such  construction  of  the  ordinance  is  contended  for  by  the  city,  nor  do 
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we  believe  that  it  Is  fairly  susceptible  of  it.  The  messages  which  the  tele- 
graph and  telephone  companies  and  their  employes  are  prohibited,  from  de- 
li v^ering  are  those  messages  only  that  are  communications  **to  any  owner, 
proprietor,  agent  or  employe  of  any  pool  room  maintained,  kept,  operated 
or  conducted  in  the  city  of  Louisville  for  any  of  the  purposes  defined  in 
section  1  of  this  ordinance,  any  message,  commuication  or  information  to 
be  used  at  such  a  pool  room  as  is  defined  in  section  1  of  this  ordinance,  con- 
cerning any  horse  race  or  races  in  or  out  of  the  city  of  Louisville. " 

The  message  must  contain  matter  which  on  its  face  shows  ic  is  to  be  used 
in  the  operation  of  a  pool  room  in  Louisville,  by  furnishing  information 
concerning  horse  races  that  would  enable  the  operator  of  the  pool  room  to 
make  or  sell  pools,  or  chance.s  l)ased  upon  such  information ;  or  the  knowl- 
edge of  such  purpose  must  be  otherwise  established;  and  it. must  be  shown 
that  the  mes.sage  was  deliwred  to  such  ix)ol  room  operator  or  his  agent,  with 
knowledge  of  the  purpose  that  \t  is  to  be  use<l  in  making  bets  or  selling 
pools  on  the  infurmation  contained  in  the  message;  the  telegraph  company 
or  its  agents  handling  the  mei-iiige  roust  be  shown  to  have  guilty  knowledge 
that  it  is  to  be  so  used.  Messages  not  concerning  horse  racing,  and  to 
further  the  pool  selling  business,  are  not  affected  by  the  ordinance. 

It  is  not  argued  that  the  ordinance  is  invalid  as  to  this  appellee  on  any 
other  ground  than  above  named.     The  case  of  the  Comuion wealth  v.  Western 
Union  Telegraph  Co.,  23  Ky.  Law  Uep.,  16:H3,  is  relied  on  by  appellee  as  sus- 
taining this  position.     The  question   involved  and  decided  in  that  case  was 
whether  a  telegraph  company  that  delivers  such  mesasges  to  an  operntor  of 
a   pool  room  was  guilty  of  the  common  law  offense  of  maintaining  a  nuis- 
ance.    The  court  held,  first,  "at  common  law  a  gaming  house  is  a  nuisance. 
It    is  detrimental   to  the  public,  bec:iuse  it  promotes  cheating  and  other 
corrupt  practices;    it  encourages  idleness  and  excites  the  desire  to  obtain 
money  in  an  iniproper  way.     Persons  who  are  in  the  occuptition  and  control 
<yi  such  houses  are  guilty  of  maintaining  a  common  nuisance;"  and,  second, 
that  a  telegraph  company  who  merely  furnished  messages  to  the  proprietors 
of  the  gambling  house  were  not  "in  control"  or  "occupation"  of  such  house; 
that  it 'Was  never  at  common  law  a  nuisance  to  furnish  such  messages.     Be- 
yond that  the  court  was  not  called  upon  to,  and  did  not,  decide.    Certain  ex. 
pressions  used  in   the  opinion   by  way  of  illustration  or  argument  seem  to 
have  misled  counsel.     For  example,  the  court  cited  section  134«,  Kentucky 
Statutes,  which  punishes  telegraph  companies  by  fine  for  corruptly,  or  will- 
fully, or  for  any  other  improper  motive,  failing  to  deliver  a  message.     The 
whole  section  is  as  follows:  "If  any  agent,  ofilcer  or  manager  of  a  telegraph 
or  telephone  line  In   this  State,  or  other  person,  shall  knowingly  transmit, 
on    or  through  the  same,  any  false  communication  or  intelligence  with  in- 
tention to  injure  any  one,  or  to  speculate  on  any  article  or  merchandise, 
commerce  or  trade,  or  with  Intent  that  another  may  do  so;  or  If  any  agent, 
officer  or  manager  of  a  telegraph  or  telephone   line,  from   corrupt  or  im- 
proper motives,  or  willful  negligence,  shall  withhold  the  transmission  or 
delivery  of  messages  or  intelligence,  for  which  the  customary  charges  have 
been  paid  or  tendered,  he  shall  be  fined  not  less  than  ten  nor  more  than 
#600." 

This  section  aimed  at  three  things:  First,  to  punish  a  telegraph  operator, 
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or  any  one  else,  who  knowingly  sent  false  messages  with  intention  to  Inyam 
another;  second,  to  punish  the  operator  or  other  person  who  tmnsniits  such 
telegraphic  or  telephone  message  for  the  purposes  of  speculation  in  articles 
of  merchandise  and  commei\;e;  and,  third,  to  punish  the  operators  wlio  cor- 
ruptly or  by  willful  negligence  failed  to  deliver  a  message.  Judge  Paynter 
In  the  opinion  in  Commonwealth  v.  Western  Union  Tel.  Co.,  supra,  com- 
menting upon  the  last  mentioned  feature  of  the  statute,  observed :  **If  a  per- 
son desiros  to  transmit  a  message  over  a  telegraph  line,  if  it  is  couched  la 
decent  language,  it  is  the  duty  of  the  company  to  receive  and  transmit  it 
upon  the  tender  or  payment  of  the  customary  charges  for  such  services. " 

Counsel  for  appellee  construe  this  language  to  mean  that  a  telegraph  com' 
pany  is  bound,  and,  therefore,  of  course  may  voluntarily,  accept  aud  trans- 
mit any  message  couched  in  decent  langufige,  upon  payment  of  customary 
charges.  The  same  section  expressly  prohibits  the  transmission  of  two 
classes  of  messages,  without  regard  to  the  absence  or  presence  of  terniH  that 
might  shock  the  modesty,  viz.,  false  messages  intended  to  injure  another, 
and  those  for  speculation  upon  the  state  of  the  markets.  Of  course  the  opin- 
ion did  not  mean  to  hold  that  the  last  annulled  the  first  two  proTisionsof 
the  statute.  Nor  did  the  court  intend  to  subscribe  to  the  doctrine  tbut  any 
one,  whether  a  common  carrier  or  not,  could  be  compelled  to  do  an  unlaw- 
ful act,  or  to  become  a  party  to  an  immoral  one.  The  court  did  not  intend 
to  overrule  the  case  of  Smith  v.  Western  Union  Tel.  Co.,  84  Ky.,  666,  nor  to 
depart  from  the  principles  therein  announced.  It  was  held  in  that  case  that 
a  telegraph  company  would  not  be  compelled  by  injunction  to  furnish  ser- 
vice to  one  who  purposed  using  it  in  gambling  transactions  with  his  cus- 
tomers. In  the  case  of  Commonwealth  v.  W.  U.  T.  Co.,  supra,  the  court 
merely  announced  that  if  the  telegraph  company  did  furnish  such  serrice  it 
was  not  an  indictable  offense  at  the  common  law.  Since  the  decision  in  the 
Smith  case,  supra,  section  1346,  Kentucky  Statutes  has  made  ii  nn  indict- 
able offense  for  a  telegraph  company  to  furnish  the  character  of  information 
therein  mentioned,  viz.,  bucket-shop  quotations.  It  would  be  neither  cour- 
teous nor  fair  to  the  legislative  branch  of  the  State  government  to  impute  to 
it,  in  construing  one  of  its  statutes,  a  purpose  to  encourage  crime  and  foster 
Immorality;  to  say  that  it  had  in  mind  the  compulsion  of  facts  by  itsciti. 
zens  which  had  but  the  sole  object  of  perpetrating  other  acts  which  in  every 
enlightened  jurisdiction  are  deemed  vicious  and  degrading.  To  hold  that 
the  statute  l)eing  considered  compelled  the  transmission  of  messages  by  (be 
telegraph  company  known  to  be  designed  for  purposes  of  gambling  within 
this  Commonwealth,  would  be  to  convict  the  legislature  of  favoring  the  vice 
of  gambling.  On  the  contrary,  the  true  rule  of  interpretation  is,  the  pur- 
pose of  the  legislature  in  passing  such  act  will  be  presumed  to  l)e  in  harmony 
with  the  general  public  policy,  evidenced  by  innumerable  statutes  against 
gambling  in  almosr  every  conceivable  form.  A  telegraph  company,  at  com- 
mon law,  might  become  liable  for  the  transmission  of  a  libel,  where  the 
matter  conveyed  information  of  its  nature.  (Whitfield  v.  S.  E.  R.  Co.,  1  Kl. 
B.  &  El.,  115;  Peterson  v.  W.  U.  T.  Co.,  72  Minn.,  41;  Manson  v.  Lathrop. 
96  Wis.,  886;  Archambault  v.  Great  Northwestern  Tel.  Co.,  4  Montreal  Q- 
B.,  122.)  So  a  common  carrier  of  messages  is  bound  to  transmit  all  mes- 
sages upon  payment  of  customary  charges,  when  couched  in  decent  termSr 
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and  which  it  is  not  prohibited  by  law  from  carry inpf;  or  which,  if  delivered, 
would  not  subject  it  to  indictment  or  to  an  action  for  damages,  or  which  are 
not  intended  for  treasonable,  unlawful  or  immoral  purposes,  known  to  the 
carrier.  The  words  '*if  couched  in  decent  language,''  used  in  Common- 
wealth V.  W.  U.  T.  Co  ,  supra,  are  not  in  the  statute,  yet  they  are  properly 
read  into  It,  as  should  be  the  terms  above  used,  for  the  policy  of  the  law  will 
not  discriminate  merely  in  the  exclusion  of  words  which  niight  offend  the 
sensibilities,  yet  allow  matter  obviously  vicious  and  detrimental  to  society. 
(State  of  Alabama  v.  Stripling,  3fi  L.  K.  A.,  81;  Gray  on  Telegraphs,  section 
15;  Melohert  v.  American  Union  Tel.  Co.,  11  Fed.  Rep.,  193;  Bryant  v.  W. 
U.  Tel.  Co.,  17  Fed-.  Rep.,  825;  Cochran  v.  W.  U.  Tel.  Co.,  83  Ga.,  25.)  As 
said  in  the  Smith  case,  supra,  "of  course  a  telegraph  company,  in  assuming 
to  refuse  to  send  a  message  because  it  is  illegal  or  immoral,  acts  upon  its 
peril." 

Or,  as  was  observed  in  Gray  v.  Western  Union  Tel.  Co.,  87  Ga. ,  860:  "When 
a  dispatch  is  ambiguous,  tlie  law  would  give  the  benefit  of  the  ambiguity  to 
the  company  dealing  with  it,  either  civilly  or  criminally,  for  transmitting 
the  dispatch,  and  hence  it  would  be  the  duty  of  the  company,  in  deciding 
whether  to  transmit  or  not,  to  give  the  benefit  of  the  doubt  to  the  sender." 

But,  however,  the  matter  may  be  regarded  in  other  respects,  it  is  left  in 
this  State,  so  far  as  the  State  policy  is  concerned,  to  the  discretion  of  the 
telegraph  company  whether  it  will  receive  and  transmit  mt-sFages  concern- 
ing gambling  transactions,  other  than  gnmbling  in  "futures."  It  was 
competent  then  for  the  general  council  of  Ijouisville,  in  the  exercise  of  that 
police  power  delegated  to  it  by  the  State,  to  punish  the  willful  transmission 
of  messages  furnished  to  known  gambling  establishments  for  the  purpose  of 
enabling  them  and  their  customers  to  make  bets  or  Iny  wagers  on  horse 
races.  The  telegraph  company,  whether  or  not  it  has  a  conscience,  has  a 
duty.  It  is  claimed  that  this  duty  is  only  to  serve  the  public,  l^ot  so.  Its 
first  duty  is  to  obey  the  laws,  just  like  other  people.  The  public  can  not  de- 
mand a  service  which  In  and  of  itself  involves  a  violation  of  the  law.  The 
ordinance  is  a  clear  exercise  of  police  power,  and  not  an  improper  one. 

7th.  The  flnql  contention  of  appellees  is  that  the  warrants  in  question  are 
too  indefinite,  and  fail  to  state  any  charge  against  any  of  appellees.  By  the 
warrants  the  defendants  were  summoned  to  show  cause  why  they  should  not 
be  fined  "for  violating  ordinance  to  prevent  the  operation  of  pool  rooms  in 
the  city  of  Louisville."  It  is  complained  that  no  acts  are  charged.  There 
may  be  as  many  as  five  different  offenses  under  this  ordinance.  The  war- 
rants in  these  cases  do  not  descrilie  any  one  of  the  offenses. 

In  the  recent  case  of  Commonwealth  v.  Leak,  25  Ky.  Law  Rep.,  761,  it  was 
held:  "The  same  technical  strictness  is  not  required  in  a  proceeding  by  war- 
rant as  by  indictment,  and  ordinarily  a  warrant  in  the  form  prescribed  by 
the  Code  sufficiently  descril->es  the  offense,  but  if  made  to  appear  to  the  satis- 
faction of  the  court  that  a  defendant  can  not  intelligently  make  defense,  it 
should  be  made  more  specific." 

In  Conmion wealth  v.  Robert  VanMeter,  MS.  opinion  by  Judge  Cofer, 
decided  in  1876,  this  court  held  that  a  warrant  issued  in  a  misdemeanor  case 
not  requiring  an  inictment  could  be  amended,  when   it  was  not  sufficiently 

vol.  25— 6i 
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Rpeciflu,  and  that  the  aiuendment  could  be  made  in  the  circuit  court  aft€r  the 
appeal  there,  inasmuch  as  it  would  not  have  changed  the  prosecution. 

In  these  cases  the  warrants  can  be  amended  on  their  return  to  the  circait 
court,  if  demanded  by  appellees,  so  as  to  apprise  them  as  to  which  sections 
of  the  ordinance  they  are  charged  with  having  violated.  But  it  was  error 
to  have  dismissed  the  warrants. 

The  judgments  are  reversed  and  caustis  remanded  to  the  circuit  court  for 
trial  under  proceedings  not  inconsistent  herewith. 

Whole  court  sitting. 


GAMEWKLL  FIRE-ALARM   TELEGRAPH  CO.  v.  FIRE  AND  POLICE 
TELEGRAPH  CO.,  &c. 

(Filed  November  18.  MK)8.) 

1.  Corporation — Double  liability  of  stockholders— A  corporation  orjranized 
for  the  purpose  of  ''conducting  a  general  elet^tric  business"  and  "purchasing 
or  otherwis<»  acquiring  stocis,  bond-*  or  other  obligations  of  other  corpora- 
tions, and  selling,  transferring  and  disposing  of  the  same"  does  not  come 
within  the  exception  of  section  547  of  the  Kentucky  Statutes,  which  fxcludes 
from  the  tiouble  liability  therein  imposed  on  stockholders  corporations  or- 
ganized for  the  purpose  of  ''constructing  or  openiting  water,  gas  or  electric 
plants." 

a.  Same— Parties  to  miction— The  liability  of  the  stockholders  of  a  corpora 
tlon  under  the  double  liability  provision  of  section  547  of  the  Kentucl;y  J^tat- 
utes  is  several,  and  it  is  not  improper  for  the  court  to  adjudge  the  Iwbility 
of  one  stockholder  without  first  bringing  the  others  before  the  court. 

3.  Same — The  fact  that  the  sole  stockholder  of  a  corporation  was  a  corpora* 
tlon  does  not  relieve  the  latter  fi-om  double  liability  to  the  creditors  of  the 
former. 

4.  Counterclaim— Where  a  nonresident  cre<litor  corporation  seeks  to  have 
an  in.solvent  resident  corporation  placed  in  the  hands  of  a  receiver  and  its 
assets  collected  and  distributed,  a  creditcjr  of  the  insolvent  corporation  may 
by  counterclaim  in  the  suit  enforce  the  liability  of  the  nonresident  as  a 
stockholder  therein  and  force  it  to  pay  its  statutory  liability  before  it  is 
allowed  to  receive  its  pro  rata  of  the  assets. 

6.  One  creditor  to  defend  for  all— Where  the  trial  court  entered  an  order  in 
an  action  for  a  receivership  and  the  settlement  of  the  affairs  of  an  insolTent 
corporation  permitting  one  of  the  numerous  creditors  to  sue  and  defend  for 
all  and  enjoined  the  creditors  from  suing  or  pro8«'CUting  their  claims  except 
in  that  suit,  a  judgment  in  favor  of  all  the  creditors  who  had  filed  their 
claims  with  the  master  conunissioner  was  proper,  although  they  had  not 
filed  in  the  action  separate  pleadings  setting  up  their  claims. 

ft.  Practice— The  action  of  the  trial  court  in  charging  an  attorney's  fee  ad- 
judged in  favor  of  attorneys  who  rt^presented  the  creditors  against  tho*e 
creditors  only  who  were  not  represented  by  special  counsel  can  not  be  re- 
viewed at  the  inst4ince  of  a  creditor  who  had  no  part  of  it  to  pay,  those  in- 
terested not  having  appealed. 

Dodd  &  Dodd  for  appellant. 

Randolph  H.  Blaln  and  McDennott  &  liay  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Dlvieion. 

Opinion  of  the  court  by  Judge  Nunn. 
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The  record  In  this  case  Is  voluminous,  and  we  will  state  only  such  faots  as 
are  necessary  for  a  proper  understanding  of  the  questions  involTed.  It  ap- 
pears that  the  appellant,  the  Gamewell  Fire  Alarm  Co.,  is  a  foreign  corpora- 
tion organized  under  the  laws  of  the  State  of  New  York.  The  New  Gay  nor 
Electric  Co.  is  a  corporation  organized  under  the  laws  of  this  State,  and 
likewise  the  Fire  and  Police  Telegraph  Co. 

It  appears  that  the  New  Gaynor  Co.  was  organized  in  June,  1892,  and  that 
the  Fire  and  Police  Co.  was  organized  in  July,  1894;  that  prior  to  this 
last  date  the  New  Gaynor  Co.  was  a  comi)etitor  of  the  appellant,  Gamewell 
Co.,  in  this  territory,  they  being  engaged  in  the  same  line  of  business.  The 
Gamewell  Co.  had  three  or  four  agents  representing  it  in  Louisville,  and 
they,  with  the  president  and  other  officials  of  the  appellant,  conceived  the 
plan  and  purjwse  of  organizing  the  Fire  and  Police  Co  ,  and  preventing 
further  competition  by  the  New  Gaynor  Co.  by  purchasing  its  stock;  that 
since  the  organization  of  the  Fire  and  Police  Co.  it  has  owned  all  the 
stock  of  the  New  Gaynor  Co.,  and  there  has  not  been  held,  or  pretended  to  be 
held,  any  stockholders'  meeting  of  the  New  Gaynor  Co.,  or  the  election  of  any 
officers  thereof;  that  since  that  date  the  New  Gaynor  Co.  has  only  had  nom- 
inal existence  at  the  dictation  of  the  Fire  and  Police  Co.  for  the  purpose 
of  acting  as  a  pretended  competitor  in  obtaining  business,  and  that  it  had 
no  Independence  whatever;  that  this  absorption  of  the  New  Gaynor  Co.  by 
the  Fire  and  Police  Co.,  and  holding  it  out  as  a  pi*etended  competitor 
for  business,  was  at  the  instance,  dictation  and  for  the  benefit  of  the  appel- 
lant. There  was  placed  in  the  hands  of  agent  of  appellant,  after  the  absorp- 
tion of  the  Fire  and  Police  Co.,  enough  of  the  New  Gaynor  Co.  stock  for 
the  purpose  of  officering  it.  These  persons  continued  to  hold  themselves  out 
as  the  officers  of  the  New  Gaynor  Co.  until  the  institution  of  this  action. 
The  public  had  no  notice  or  information  whatever"  that  it  only  had  nominal 
existence,  and  was  in  fact  owned  by  the  Fire  and  Police  Co.,  and  during 
this  time  it  contracted  debts  to  the  amount  of  many  thousand  dollars,  and 
they  also  transferred  to  the  Fire  and  Police  Co.  all  the  personal  property 
belonging  to  them  by  a  simple  entry  on  the  books  of  both  companies,  with- 
out notice  to  any  one,  and  without  visible  change  of  ownership  of  the  prop- 
erty. During  the  existence  of  the  Fire  and  Police  Co.  it  contracted  debts 
to  the  extent  of  many  thousand  dollars. 

The  appellant  claimed  to  be  one  of  the  creditors  of  the  Fire  and  Police 
Co.,  and  in  the  year  1900  brought  this  action  against  it  for  about  ts8,000» 
■and  also  made  the  New  Gaynor  Co.  a  defendant,  claiming  that  by  reason  of 
Ifiie  matters  hereinbefore  stated  its  property  and  effects  were  also  liable  to 
tHnB  payment  of  the  claims  of  the  Fire  and  Police  Co.'s  creditors,  and 
made  the  necessary  allegations  for  the  appointment  of  a  receiver  to  take 
obarge  of  the  property  and  assets  of  both  defendant  corporations.  Appellant 
Also  alleged  in  its  petition  that  the  property  of  the  defendant  corporations 
TV'aa  in  danger  of  being  lost,  wasted  and  largely  consumed  unnecessarily  in 
ooats  and  in  enforced  sales  under  executions  of  .their  property  in  behalf  of 
titieir  divers  and  sundry  creditors,  and  that  its  interest  as  a  stockholder  and 
oreditor,  and  the  interests  of  all  other  creditors  and  stockholders  in  these 
defendant  companies  would  be  materially  injured  unless  the  court  appointed 
.&    receiver  to  take  charge  of  this  property  and  convert  the  proceeds  thereof 
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and  pay  the  same  into  court  for  equal  distribution  among  tlieir  creditors^ 
and  that  all  the  creditors  of  these  defendant  corporations  be  enjoined  and 
restrained  from  instituting  or  prosecuting  any  suit  against  either  the  Fire 
and  Police  Co.  or  the  New  Gay  nor  Co.  The  court,  on  the  application 
of  the  appellant,  appointed  a  receiver  as  requested,  and  granted  the  in  junc- 
tion enjoining  and  restraining  the  creditors  of  these  corporations  from  io> 
Btituting  or  prosecuting  suits  except  in  this  action. 

The  New  Gaynor  Co.  and  the  Fire  and  Police  Co.  filed  their  answers^ 
admitting  and  staling  that  the  allegations  of  appellant's  petition  were  true., 
and  joined  appellant  in  its  prayer  for  relief. 

The  real  appellees  in  this  case  are  the  creditors  of  the  New  Gaynor  Ca  and 
of  the  Fire  and  Police  Co.  The  E.  A.  Kinsey  Co.,  as  a  creditor  of  the 
New  Gaynor  Co. ,  filed  its  petition,  asking  that  it  be  made  its  answer  and 
counterclaim  to  appellant's  petition  and  cross  petition  against  the  Fire 
and  Police  Co.  In  these  petitions  and  amended  pt^titions  the  Kinsey  Co. 
allege  that  the  creditors  of  the  New  Gaynor  Co.  were  numerous,  and  that 
Its  interest  and  the  interest  of  all  the  other  cieditors  of  the  New  Gaynor  Co. 
were  identical,  and  that  the  questions  involved  a  common  and  general  in- 
terest of  many  persons;  that  the  puirties  were  numerous;  that  It  was  imprac- 
ticable to  bring  all  of  them  before  the  court  within  a  reasonable  time,  and 
that  the  expense  would  be  great  if  each  and  all  of  the  creditors  were  required 
to  file  independent  and  separate  pleas  in  presenting  their  claims,  and  that  it^ 
the  Kinsey  Co.,  be  allowed  to  sue  and  defend  for  the  benefit  of  all  the  cred- 
itors of  the  New  Gaynor  Co.  The  appellee,  Southern  Electric  Co. ,  a  creditor 
of  the  Fire  and  Police  Co.,  filed  a  similar  pleading,  with  like  allegations, 
for  the  benefit  of  all  the  creditors  of  the  Fire  and  Police  Co.,  and  the 
oourt  made  an  order  allowing  the  Kinsey  Co.  to  sue  and  defend  for  the  New- 
Gaynor  Co.  creditors,  and  the  Southern  Co.  for  the  Fire  and  Police  Co. 
creditors. 

These  appellees,  the  creditors  of  the  two  defendant  corporations,  admitted 
the  attempted  transfer  of  the  property  of  the  New  Gaynor  Co.  to  the  Fir» 
and  Police  Co,  and  of  the  purchase  by  the  Fire  and  Police  Co.  of  the 
New  Gaynor  Co.  stock,  but  say  that  it  was  done  without  any  notice  to  them, 
or  their  having  any  knowledge  or  information  thereof.^and  for  a  fraudulent 
purpose,  and  with  intent  to  cheat  the  creditors  of  the  two  companies,  and 
with  intent  to  benefit  the  appellant.  They  further  allege  that  the  appellant, 
Gamewell  Co.,  the  Fire  and  Police  Co.  and  the  Gamewell  Fire  Alarm 
Auxiliary  Co.  (which  was  a  Maine  corporation)  were  at  and  during  the 
times  mentioned  in  the  petition  organized  and  had  become  a  pool,  trust, 
cotnbine  and  confederation  for  the  purpose  of  regulating,  controllinf,  in* 
creasing  and  fixing  the  price  of  electrical  apparatus  and  appliances  and  fin 
alarms  in  the  city  of  Louisville  and  community,  and  for  the  purpose  of 
fixing,  establishing  and  limiting  the  amount  and  quantity  of  such  articles 
to  \ye  produced  and  manufactured,  bought  or  sold,  and  that  the  notes  sued 
on  in  appellant's  petition  and  transactions  and  contracts  of  which  they  were 
evidence  were  made  and  executed  for  the  purpose  of  carrying  out  such  illegal 
combination,  pool  or  trust,  and  that  the  money  loaned*  pretended  to  have 
been  loaned  or  furnished  by  the  appellant,  Gamewell  Co.,  to  the  lire  and 
police  company,  as  claimed  in  the  petition,  was  loaned  or  furnished  forfoch 
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Illegal  purpose  and  In  furtherance  of  such  unlawful  scheme;  that  these 
transactions  were  in  yioiation  of  provisions  of  the  statutes  of  this  State,  and 
that  the  notes  and  contracts  alleged  and  set  forth  in  appellant's  petition  by 
reason  of  these  facts  were  each  and  all  null  and  void,  and  that  the  appellant 
had  no  claim  against  the  assets  of  the  Fire  and  Police  Co.  by  reason  of 
«uch  pretended  notes  and  contracts.  They  further  alleged  that  the  assets  of 
the  New  Gaynor  Co.  and  the  Fire  and  Police  Co.  were  not  suflflcient  to 
pay  their  indebtedness,  and  would  only  pay  a  small  pro  rata  thereon,  nam- 
ing the  amounts,  which  was  also  reported  by  the  commissioner  of  the  court, 
•and  that  the  Fire  and  Police  Co.  owned  all  the  stock  of  the  New  Gaynor 
■Co. ;  that  the  New  Gaynor  Co.  was  not  organized  for  any  of  the  purposes 
mentioned  in  section  547  of  the  Kentucky  Statutes,  and  that  by  reason 
thereof  the  Fire  and  Police  Co.jwas  liable  to  all  the  creditors  of  the  New 
Oaynor  Co.  to  the  extent  of  the  amount  of  stock  held  by  it  in  the  New  Gay- 
nor Co.  at  par  value,  in  addition  to  the  amount  of  its  stock  not  exceeding 
the  total  amount  of  the  respective  debts  of  such  creditors  after  the  assets  of 
the  New  GayYior  Co.  had  been  exhausted;  that  the  settlement  of  the  affairs 
•of  the  New  Gaynor  Co.  and  the  Fire  and  Police  Co.  were  then  in  the 
hands  of  the  receiver  appointed  by  the  court  in  that  action,  and  were  about 
to  be  wound  up,  and  the  assets  of  each  company  about  to  be  distributed,  and 
Xinless  the  liability  of  the  Fre  and  Police  Co.,  as  stockholder  in  the  New 
"Gaynor  Co.,  be  determined  in  that  action,  and  its  liability  be  enforced,  great 
«nd  irreparable  injury  would  be  done  to  the  creditors  of  the  New  Gaynor 
Co.,  and  they  would  be  powerless  to  enforce  their  respective  rights  and 
claims  against  the  Fire  and  Police  Co.  as  such  stockholder.  They  asked 
the  court  not  to  allow  the  Fire  and  Police  Co.  its  pro  rata  on  the  claim 
It  had  filed  again^^t  the  New  Gaynor  Co.,  but  to  distribute  its  piirt  among 
the  other  creditors,  and  give  the  Fire  and  Police  Co  credit  on  its  liabil- 
ity therefor.  The  appellees  also  alleged  in  their  pleadings  that  the  appel- 
lant, Gamewell  Co.,  was  a  foreign  cori^oration;  that  its  chief  ofiice  and  place 
of  business  was  in  the  city  of  New  York,  and  that  appellant  was  claiming 
In  its  action  to  be  one  of  the  cretlitors  of  the  Fire  and  P«)llce  Co.  to  the 
-extent  of  about  J(5,0Cl)  and  interest,  and  was  seeking  to  subject  the  as.sets  of 
the  Fire  and  Police  Co.  and  the  New  (^aynor  Co.  to  the  payment  of  its 
claims,  and  that  the  appellant  was  the  owner  in  its  own  right  of  seventy 
shares  of  stock  of  the  par  value  of  liOO  each  in  the  Fire  and  Police  Co., 
and  that  the  Fire  and  Police  Co.  continued  to  contrnct  and  be  contracted 
-with  until  the  commencement  of  this  action;  that  the  assets  of  the  Fire 
■and  Police  Co.  will  only  pay  a  very  small  pro  rata  part  of  the  claim  of  its 
oreditors,  and  that  the  larger  pflrt  of  the  respective  claims  can  not  be  satis- 
fled  from  the  assets  of  the  company  then  in  the  hands  of  the  receiver  of  the 
oourt;  that  the  Fire  and  Police  Co.  was  not  organized  for  any  of  the 
purposes  mentioned  in  section  647  of  the  Kentucky  Statutes,  and  that  by 
reason  thereof  the  stockholders  of  the  Fire  and  Police  Co.,  including 
the  appellant,  the  Gamewell  Co..  were  each  Individually  lia])le  and  re" 
sponsible  equally  and  ratably,  and  not  one  for  the  other,  for  all  contracts 
and  liabilities  of  the  Fire  and  Police  Co.  to  the  extent  of  the  amount  of 
their  stock  at  par  value,  in  addition  to  the  amount  of  their  stock,  and  that 
the  Fire  and  Police  Co.,  organized  with  a  capital  stock  of  1|50,000,   divided 
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Into  600  shares  of  the  par  value  of  $100  per  share,  and  that  450  shares  of  this 
stock  was  issued  to,  and  then  owned  by,  various  persons,  all  of  whom  were 
unknown  to  the  petitioners,  except  the  appellant,  who  then  held  seventy 
shares  of  the  stock ;  that  of  the  stock  issued  by  the  Fire  and  PoHoe  Go. 
the  appellant  owned  seven  forty-flfths  thereof,  and  that  it  was  liable  for  its 
proportional  part  to  the  creditors  of  the  Fire  and  Police  Co.,  after  de- 
ducting therefrom  the  assets  in  the  hands  of  the  receiver,  not  to  exceed  the 
par  value  of  the  stock  held  by  it  in  the  Fire  and  Police  Co. ;  that  the  ap- 
pellant is  seeking  to  withdraw  from  this  State  whatever  sum  it  recovered,  if 
any,  agninst  the  Fire  and  Police  Co.  on  its  claim  and  remove  it  from 
the  State  of  Kentucky  and  out  of  the  jurisdiction  of  this  court,  and  asked 
the  court  not  to  permit  it  to  do  so,  and  also  that  it  be  required  to  account  to 
the  creditors  on  its  stock  liability  by  virtue  of  section  547  of  the  Kentucky 
Statutes. 

The  issues  were  made  up,  the  proof  was  heard  and  the  court  adjudged  in 
substance  as  follows : 

Among  other  things,  it  gives  judgment  to  the  creditors  of  the  Now  Gaynor 
Co.  for  the  amount  of  their  respwtive  claims  by  confirming  the  oommis- 
sioner's  report  allowing  their  claims.  It  gives  judgment  to  the  creditors  of 
the' New  Gaynor  Co  against  the  Fire  and  Police  Co.  as  stockholder  in 
the  New  Gaynor  Co.  upon  the  balance  of  these  claims  of  the  creditors  of  the 
New  Gaynor  Co.  remaining  unpaid  after  its  assets  had  been  distrihutf-d.  It 
gires  judgment  to  the  ordinary  creditors  of  the  Fii-e  and  Police  Co..  in- 
cluding the  appellant,  upon  their  respective  claims.  It  distrilmtes  the  assets 
of  the  Fire  and  Police  Co.  pro  rata  among  all  of  its  creditors,  including 
those  to  whom  it  was  liable  as  stockholder  in  the  New  Gaynor  Co.,  as  well 
as  those  to  whom  it  was  liable  by  refison  of  its  ordinary  transactions.  It 
gives  judgment  over  against  the  appellant,  the  Ganiewell  Co.,  a  foreign  cor- 
poration, for  the  amount  of  its  statutory  fixed  proportional  liability  as  stock- 
holder in  the  Fire  and  Police  Co.  to  ail  of  the  creditors  of  this  company. 
It  subjects  to  the  payment  of  this  last-mentioned  judgment  against  the 
appellant,  so  far  as  they  would  go,  the  funds  of  this  nonresisdent  appel!ant 
in  the  hands  of  the  court,  to  wit,  tlje  pro  rata  allowed  it  upon  Its  claim 
against  the  Fire  and  Police  Co.,  and  in  a  subsequent  judgment  fixed  the 
fee  of  the  attorneys  representing  the  creditors  of  the  two  defendant  corpom- 
tions  and  allowed  them  a  certain  per  cent,  out  of  the  amounts  recovered,  but 
only  made  those  of  the  creditors  responsible  who  were  not  represented  by 
other  counsel  in  the  preparation  and  trial  of  the  case. 

The  appellant  asks  for  a  reversal  of  this  case  for  several  reasons.  It  con- 
tends that  the  court  erred  in  adjudging  that  the  stockholders  in  the  Fire 
Police  Co.  were  subject  to  the  double  liability  Imposed  by  section  H?  of 
the  Kentucky  Statutes,  claiming  that  it  appeared  from  the  chart-er  of  the 
Fire  and  Police  Co.  that  its  business  was  solely  and  exclusively  that  of 
selling  agent  of  appellant,  Gamewell  Co.,  in  the  construction  and  installs* 
tion  of  fire  arm,  telegraph  and  police  alarm  telegraph  plants,  and  that  by 
this  section  of  the  statutes  the  stockholders  therein  were  expressly  exempt 
from  this  double  liability.  The  statutes,  in  so  far  as  is  necessary  for  thede. 
termination  of  this  question,  read  as  follows:  **The  stockholders  of  eadi 
corporation  shall  be  liable  to  creditors  for  the  full  amount  of  the  uopsid 
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part  of  the  stock  wibscribed  for  by  them,  and  stockholders  of  corporations, 
not  organized  for  educational,  religious,  charitable  or  benevolent  purposes, 
or  for  the  purpose  of  building,  constructing  or  grading  turnpikes  or  Iridgfs, 
lines  of  railroad,  telegraph  or  telephone,  or  developing  or  improving  lands* 
mines  or  waterways,  or  constructing  or  operating  water,  gas  or  electric 
plants,  or  operating  for  petroleum,  natural  gas  or  salt  water,  shall  \w  in- 
dividually re8ponsil)le,  eqiially  and  ratably,  and  not  one  for  the  other,  for 
all  contracts  and  liabilities  of  such  corporations  to  the  extent  of  the  amount 
of  their  stock  tit  piir  value,  in  addition  t-o  the  amount  of  such  stock.'* 

The  latK»r  portion  of  stn-tion  573  of  the  Kentucky  Statutes  reads  as  follows: 
"After  the  28th  day  of  September,  I8U7,  the  provisions  of  this  chapter  shall 
apply  to  all  corporations  created  or  organized  under  the  laws  of  this  State, 
if  said  provisions  would  W  applicable  to  them  If  organized  under  this  chap- 
ter." 

The  Fire  and  i\)lice  Co.  having  been  organized  in  16P4,  l)efore  these 
acts  biHjame  laws,  the  stockholders  therein  were  nevertheless  liable  because 
it  continued  to  do  business  after  the  law  went  into  effect  and  up  to  the  time 
of  the  institution  of  this  action  in  li.(M).  pin)vided  they  are  not  relieved  by 
the  exceptions  c(mtaini'd  in  the  statute,  which  is  the  contention  of  tiie  appel- 
lant. We  quote  so  much  of  the  charter  of  the  Firo  and  Police  Co.  as  will 
aid  in  determining  the  question  under  consideration:  **1'he  business  which 
said  corporation  proposes  to  carry  on  shall  be  the  manufacturing  and  deal- 
ing in  electric'  machinery,  apiuiratus  and  supplies;  conducting  a  general 
electric  business,  and  exploiting  or  promoting  the  fire  and  police  telegraph 
business;  the  purchasing  or  otherwise  acquiring  stock,  bonds  or  other  obli- 
gations of  other  corporations,  and  selling,  transferring  and  disposing  of  the 
same,  and  the  doing  and  pi^rforining  of  all  things  incident  to  or  connected 
with  or  necessjiry  or  proper  to  be  d(me  in  carrying  on  the  general  business 
herein  stat^nl  as  fully,  and  to  the  siime  extent,  as  a  private  person  may  do." 

It  appears  that  the  statutes  only  exempt  stockholders  in  corporations  from 
double  liability  when  the  coriwration  is  organized  for  educ«hti(mal  or  other 
like  purposes,  or  for  the  purpose  of  building,  constructing  or  operating  t*Ie' 
graph  or  other  line.s,  or  constructing  or  operating  electric  or  other  plants. 
It  appears  that  tlie  Fire  and  Police  Co.  was  organized  for  other  pun)oses 
than  those  exempted  in  the  statutes.  It  was  permitted  to  manufacture  and 
deal  in  electric  machineiy  and  8ui)plies,  and  to  exploit  or  pn)mote  the  Are 
and  police  telegraph  business;  to  purchase  or  otherwise  acquire  stock,  bonds 
or  other  obligations  of  other  corporations,  and  sell,  transfer  and  disjK)se  of 
the  same,  and  to  do  and  pi^rform  all  things  incident  to  or  necessiiry  or  proper 
to  be  done  in  the  conduct  of  the  general  business  herein  stated  to  the  same 
extent  that  a  private  person  might  do.  Even  admitting  that  the  proof  of 
appellant  shows  that  the  Fire  and  Police  Co.  only  acted  as  its  agent  in 
disposing  of  its  electric  supplies,  this  would  not  relieve  its  stockholders  fnmi 
the  double  liability  under  the  statutes.  Their  liability  must  be  determined 
from  the  language  of  the  statutes  and  Its  charter  showing  the  purposes  for 
which  it  was  organized.  Any  other  construction  would  place  a  burden  upon 
those  dealing  with  corporations  that  would  be  onen)us  and  unjust.  Persons 
dealing  with  corporations  have  the  right,  and  it  is  their  duty,  to  look  to  their 
charters  for  their  powers  and  responsibilities.    The  statute  says  if  the  cor- 
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poration  was  organized  for  the  purpose.  It  does  not  say  that  if  they  were 
engaged  in  such  business  they  would  be  exempt.  The  case  of  Arthur  v. 
Willius,  44  Minn.,  409,  is  in  point.  The  Constitution  of  that  State  provided 
that  corporations  organized  for  manufacturing  purposes  should  be  excepted 
from  the  general  provisions  of  the  Constitution  making  stockholders  of  cor- 
porations doubly  liable.  In  the  opinion  the  court  said:  "And  if  the  cor- 
poration is  organized  for  the  purpose,  as  declared  in  the  articles  of  associa- 
tion, of  carrying  on  both  a  manufacturing  business  and  also  some  other 
kinds  of  business  not  properly  incidental  to,  or  necessarily  connected  with,  a 
manufacturing  business,  the  mere  fact  that  the  corporation  never  exercised 
all  its  corporate  powers,  and  never  in  fjict  engaged  in  or  carried  on  anythiog 
but  a  manufacturing  business,  will  not  bring  the  case  within  the  constitu- 
tional exception." 

The  statutes  except  such  companies  as  are  organized  for  the  construction 
or  operation  of  electric  plants.  It  does  not  except  all  corporations  dealing 
in  electric  machinery  and  buying  and  selling  electric  supplies.  The  field 
covered  by  electric  machinery  and  electric  supplies  is  entirely  *too  broad  w 
come  within  the  meaning  of  the  statute.  The  statute  does  not  except  cor- 
porations organized  for  the  purpose  of  conducting  a  "general  elwtric  busi- 
ness."  A  general  electric  bu si ne.ss  would  include  the  manufacture  of,  the 
buying  and  selling  of  every  electric  contrivance  ur  apparatus  known  to  mod 
ern  science,  and  there  are  no  exceptions  in  the  sU»tut<?s  in  favor  of  corpora- 
tions organized  for  the  purpose  "of  acquiring  stocks  and  bonds  or  other 
obligations  of  other  corporations,  and  selling  and  transferring  the  same. " 
There  is  not  tin  intimation  in  the  charter  of  the  F re  and  Police  Co.,  that 
its  only  business  was  to  be  that  of  acting  as  stalling  agent  of  appellant, 
Gamewell  Co.,  in  selling  and  disposing  of  its  appliances.  Vl^en  if  the  proof 
sustained  this  contention,  the  petition  of  plaintiff  states  that  it  did  engage 
in  other  business  by  buying  aiid  dealing  in  stocks  of  other  corponitions,  to 
wit,  the  New  Gaynor  Co. 

The  appellant,  the  (.iainewell  Co  ,  contends  that  even  admitting  it.*?  double 
liability  under  the  .statutes  as  a  storkhold^^r  in  the  Fire  and  Police  Co.,  it  wa? 
error  of  the  court  in  so  adjudpring  rn  this  action  for  the  reasons  that  the 
otlier  stockholders  in  the  Fire  and  'Police  Co.  were  not  made  parties  to 
this  action,  and  that  it,  the  sole  stockholdt^r  before  the  court  in  this  action, 
was  made  responsii)le  upon  its  st^Uufory  liability.  From  the  record  it  ap- 
pears that  the  stockholders  in  this  corporation  were  unknown  to  appellee^' 
»ind  the  presunijjtion  is  that  the  appellant  knew  the  stockholders  in  the  Fiw 
and  Police  Co.,  it  l)eing  one  of  them,  and  if  it  deemed  it  necessaiy  that 
the  other  stockholders  should  be  made  parties  to  the  action  it  could  have,  hy 
appropriate  pleadings  and  proceedings,  made  them  parties,  but  it  mode  no 
effort  in  this  direction.  Even  if  this  was  error,  it  was  not  prejudicial  to  the 
substantial  rights  of  the  appellant.  All  the  stockholders  of  the  Fire  and 
Police  Co.  were  responsible  for  the  double  liability  under  the  statute 
quoted,  but  the  liability  of  each  stockholder  therein  was  several  and  indi- 
vidual, equally  and  ratably,  but  not  one  for  the  other.  The  only  thl^* 
necessiiry  to  be  done  was  to  ascerttiin  the  indebtedness  of  the  corporation  and 
deduct  its  assets  therefi-om,  and  then  ascertain  the  amount  of  liabilityo'^P' 
pellant  under  the  statute  quoted.     The  case  of  Castlemau  v.  Holmes,  4  J.  J- 
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M. ,  6,  was  where  stockholders  in  a  corporation  had  been  sued.  In  that  case 
the  court  said:  '*The  liability  of  the  defendants  is  several,  and  not  joint. 
They  were  properly  united  in  the  same  action,  as  we  have  already  seen,  but 
when  the  rule  of  apportionment  was  ascertained,  and  the  cause  prepared  as 
to  any  one,  we  can  not  see  any  sufficient  reason  why  he  should  not  be  directed 
to  do  justice,  without  delaying,  until  others  can  be  reached." 

Section  28  of  the  Civil  Code  is  as  follows:  "-'The  court  may  determine  any 
controversy  between  parties  before  it,  if  it  can  do  .so  without  prejudice  to 
others."  *  *  ♦  The  presence  and  appearance  of  the  other  stockholders  o^ 
the  Fire  and  Police  Co.  in  this  action  could  not  have,  under  any  possi- 
bility, increased  or  diminished  the  amount  of  appellant's  liability  under  the 
statute  quoted. 

There  can  be  no  question  as  to  the  double  liability  of  the  Fire  and  Police 
Co.  to  the  creditors  of  the  New  Gay  nor  Co.  Its  being  the  sole  stock- 
holder and  a  corporation  does  not  alter  the  case.  The  statutes  says  that  all 
stockholders  (unless  within  the  excepted  class)  shall  be  liable.  It  does  not 
make  any  distinction  between  the  stockholding  corporation  and  an  indi- 
vidual. Their  responsibility  under  the  statutes  are  the  same.  Nor  does  it 
relieve  it  of  liability  because  it  was  the  sole  stockholder  of  the  New  Gaynor 
Co.  It  placed  stock  in  the  hands  of  three  pel-sons,  who  were  thus  qualified 
to  be,  and  did  continue  to  be,  officers  of  the  New  Gnynor  Co.  until  a  re- 
ceiver was  appointed  in  this  action.  This  was  a  fraudulent  transaction  en- 
tered into  by  the  appellant,  the  Fire  and  Police  Co.  and  the  New  Gaynor 
Co.  for  the  purpose  of  holding  the  Nhw  Gaynor  Co.  out  as  a  real  corporation, 
and  as  a  pretended  competitor,  when  it  was  in  fact  only  a  dummy  for  the 
appellant  and  the  Fire  and  Police  Co.  with  a  view  to  leit  the  public. 
This  fraud  might  have  been  taken  advantage  of  by  parties  in  interest  not 
implicated,  but  it  can  not  relieve  the  parties,  who  caustni  or  induced  the 
wrong,  from  liability  imposed  by  their  own  acts.  (20  Ivy.  Lriw  Rep.,  10(59; 
Louisville  Banking  Co.  v.  Kisman,  94  Ky. ,  89.'?. ) 

The  appellant  contends  that  appellees'  pleadings,  by  which  they  sought  to 
enforce  appellant's  liability  as  a  stockholder  under  section  517  of  the  stat- 
utes, did  not  constitute  a  counterclaim,  and  being  by  a  defendant  against 
the  plaintiff,  could  not  in":  a  cross  petition.  We  are  of  the  opinion  that  the 
facts  stated  constituted  a  counterclaim.  A  counterclaim  is  defined  by  sec- 
tion 96  of  the  Civil  Code  to  be  a  cause  of  action  in  favor  of  a  defendant 
against  a  plaintiff  or  against  him  and  another,  which  arises  out  of  the  con- 
tract or  transaction  stated  in  the  petition  as  the  foundation  of  the  plaintiff's 
claim,  or  which  is  connected  with  the  subject  of  the  acti(Ui.  The  purpose  of 
this  action,  as  stated  by  appellant  in  the  prayer  of  its  i)etition,  was  to  have 
the  affairs  of  the  Insolvent  resident  corporations  placed  in  the  hands  of  a 
receiver  of  the  court,  and  their  assets  collected,  and  the  same  paid  to  the 
creditors  of  the  two  corporations.  The  assets  of  the  two  corporations  con" 
sistod,  in  addition  to  visible  personal  property,  in  debts  due  them  by  con- 
tract, as  well  as  sums  due  from  stockholders  under  their  liability  ci-eated  by 
the  statutes.  It  was  certainly  connectt*d  with  the  subject  of  this  action  and 
the  settlement  of  those  insolvent  corporations  for  the  appellees  to  ask  the 
court  to  require  the  appellant,  a  nonresident  corporation,  to  pay  and  settle 
the  amount  it  owed  under  its  statutory  liability.    This  would  not  have  been 
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improper  even  if  it  had  been  a  resident  corporation.  The  court  was  right  Id 
not  permitting  appellant,  a  foreign  corporation,  to  receive  its  pro  rata  on  its 
claim  and  then  leave  the  State  and  comi»el  its  creditors  to  seek  a  foreign 
jurisdiction  for  their  relief.  (Forbes  &  Bro.  v.  Cooper  &  Co.,  88  Ky.,  2S8; 
Tinsley  v.  Tinsley,  15  B.  M.,  45fi. )  A  nonresident  creditor  who  owns 
stock  in  an  insolvent  Kentucky  corporation  can  not  come  into  a  court  of 
equity  in  this  State  and  subject  to  the  payment  of  its  debts  the  assets  of  the 
insolvent  domestic  corporation,  upon  which  other  creditors  Iwve  equal 
claims,  and  escape  from  the  jurisdiction  of  our  courts  with  a  part  of  this 
trust  funds  in  its  hands,  and  thei-eby  lessen  the  pro  rata  of  other  creditors, 
without  first  doing  equity  by  paying  to  the  oth^r  creditors  the  amount  of  its 
statutory  liability  to  them  upon  these  corporate  debts  as  a  stockholder  in  the 
insolvent  corporation.  The  other  creditors  can  protect  themselves  and  en- 
force their. rights  l)y  a  counterclaim. 

The  appellant  also  oijjects  to  the  relief  granted  by  the  lower  court  to  all 
the  creditors  of  the  insolvent  resident  corporation  other  than  the  appellees, 
Kinsey  Co.  and  Southern  Co.,  they  Ijeing  the  only  creditors  to  file  written 
pleadings  st'lting  forth  their  claims.  The  appellant  contends  that  the  judg- 
ment rendered  in  behalf  of  the  other  creditors  are  ern)neous  and  should  be 
reversed.  All  these  creditors  fiad  a  common  or  general  interest  in  n'qniring 
the  appellant  to  account  for  its  statutory  liaility  as  a  stockholderof  the 
Fire  and  Police  Co.,  and  th(»  crt'ditors  were  numerous,  and  it  would  have 
bwn  impractica])le  to  bring  them  all  before  the  court  within  a  reasonable 
time;  for  them  to  appear  in  the  circuit  court  by  %vritten  pleadings  would, 
have  been  unneces.sary  and  exceedingly  expensive  and  the  court  had.  «t  the 
Ijeglnning  of  the  action,  on  the  application  of  appellant,  enjoined  and  re- 
strained all  these  creditors  from  bringing  or  prosecuting  any  action  or 
a?tions  on  their  claims  <  xcept  in  this  r.ction.  The  Kinsey  Co.  and  the 
South(»rn  Co.  were  authorized  hy  an  order  of  court  to  pnisecute  and  defend 
for  all  of  these  creditors  under  s.^ction  25  of  the  Civil  Code.  Under  section 
432  of  the  Civil  Code  it  is  provided:  *'A  creditor  appearing  before  the  cow- 
missioner  and  presenting  his  claim  becomes  thereby  a  party  to  the  action, 
and  is  concluded  by  the  final  judgment  of  the  court  in  allowing  or  rej^^*"^ 
his  claim."  In  view  of  the  fact  that  these  creditors  had  filed  thetr claim* 
before  the  mastt»r  commissioner,  as  nniuired  by  statute,  and  that  the  Kin*.^ 
Co.  and  the  Southern  Co.  had  prepared  and  filed  pleadings  for  the  Ijenefltoi 
themselves  and  all  the  creditors  having  a  common  or  general  interest  ^"^ 
them,  and  had  l)een  permitted  by  an  order  of  court  to  sue  and  defend  for*"* 
and  in  view  of  the  provisions  of  the  Code  last  quoted,  and  the  further f^*^* 
that  thone  creditors  had  been  enjoined  and  restrained  at  the  instance  of  »P* 
pellant  from  prosecuting  actions  for  their  relief  except  in  this  action,  "^ 
the  enormous  additional  expense  herein  if  they  had  been  required  to  n  ^ 
separate*  written  ple^idings  in  behalf  of  each  of  the  hundred  or  more <^'^* 
Itors,  setting  forth  their  claims.  It  would  ba  a  travesty  on  justice  to  say  ^ 
they  were  not  entitled  to  the  relief  granted  them  herein  by  the  lower  court. 

The  appellant  further  complains  of  the  action  of  the  lower  court  in  allo*^' 
Ing  a  certain  per  cent.  {)f  the  amounts  recovei-ed  to  be  charged  against  »1^  '"^ 
creditors  wiio  were  not  r.^pr^sented  by  stx^clal  counsel.  Admitting  this  ** 
be  true,  it  is  not  a  cause  for  reversal  of  the  judgment,  for  the  peaflon  th»* 
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the  creditors  who  were  required  to  pay  it  have  not  appealed,  and  the  appel- 
lant has  no  interest  in  the  matter,  as  it  does  not  have  to  pay  any  part  of  it. 
Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
the  judgment  of  the  lower  court  is  affirmed. 


COMMONWEALTH  v.  WOOD. 

(Filed  November  18,  1903. ) 

Malfeasance  in  office— Sufficiency  of  indictment— An  indictment  charging 
an  officer  with  malfeasance  in  office  must  charge  that  the  act  complained  of 
was  accomiianied  by  an  evil  intent  or  motive,  or  that  it  was  done  with  such 
gross  negligence  as  to  be  equivalent  to  fraud. 

Clifton  J.  Pratt,  M.  R.  Todd  and  Jas.  R.  Mallory  for  oppellant. 

Petrie  &  Standard  for  appellee. 

Appeol  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  indicted  by  the  grand  jury  of  Todd  county  for  malft^asiince 
in  office.  It  is  charged  tliat  he.  as  county  court  clerk  uf  'J'odd  county,  "will- 
fully and  unlawfully"  issued  a  liquor  license  to  one  Greenfield,  to  sell  liquor 
by  retail  in  the  town  of  Trenton,  when  previously  that  town  had,  at  an  elec- 
tion regularly  held,  voted  in  favor  of  the  local  option  law;  and  that  the 
result  of  the  vote  duly  certified  was  of  record  in  his  office.  The  only  ques" 
tion  presented  that  we  have  felt  called  upon  to  decide  or  consider  is  the 
suflSciency  of  the  charge  as  made  in  the  indictment.  It  is  not  averred  that 
appellee's  action  was  from  ii  corrupt  motive,  or  fraudulent,  or  that  he  knew 
at  the  time  that  it  was  unlawful  for  him  to  issue  the  license. 

While  malfeasance  in  office  is  defined  generally  to  be  the  wrongful  or 
unjust  doing  of  some  official  act,  which  the  doer  has  no  right  to  perform,  or 
which  he  has  stipulated  by  contract  not  to  do,  it  is  ess^mtial  that  an  evil  in- 
tent or  motive  must  accompany  the  act,  or  that  it  must  have  been  done  with 
such  gross  negligence  as  to  be  equivalent  to  fraud.  As  avid  in  Bishop's  New 
Criminal  Law,  section  iJTS:  *'The  court  requires  evidence  of  something  more 
than  a  mere  mistake  of  duty;  there  must  be  corruption.  This  also  is  neces- 
sary to  sustain  an  indictment." 

And  in  the  same  author's  work  on  New  Criminal  Procedure,  section  834, 
it  is  said:  "Corruption  in  some  form  of  words  must  generally  be  averred;  it 
is  believed,  always  at  common  law. " 

An  honest  mistake  of  an  officer  concerning  the  discharge  of  an  official 
duty,  although  it  may  be  the  result  of  ignorance,  ought  not  to,  and  can  not> 
unless  the  express  terms  of  the  statute  impels  to  such  construction,  make 
him  a  criminal.  If  the  act  is  done  with  a  corrupt  purpose,  or  from  a  corrupt 
motive,  or  with  a  knowledge  by  the  officer  at  the  time  that  his  official  act  is 
a  violation  of  the  law,  or  if  the  act  is  done  so  negligently,  or  carelessly,  or 
recklessly  as  to  show  an  utter  want  of  care  or  of  concern,  and  such  as  would 
be  tantamount  to  a  fraud,  and,  therefore,  could  be  said  to  be  fraudulently 
done,  his  act  will  be  a  malfeasance,  but  not  otherwise.  (Commonwealth  v. 
Arnold,   3  Litt.,  309;    Commonwealth   v.  Barney,    24   Ky.    Law  Rep.,  2862; 
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Lynch  v.  Commonwealth,  24  Ky.  Law  Rep.,  8180;  Commonwealth  v.  Mc- 
Peek,  14  Ky.  Law  Rep.,  215;  Commonwealth  v.  Rodes,  6  B.  Mod.,  171; 
Commonwealth  v.  Chinn,  22  Ky.  Law  Rep.,  1981.) 

Wherefore,  the  judgment  of  the  circuit  court  sustaining  the  demurrer  to 
the  indictment  is  aflQrmed. 


McDowell,  sheriff  v.  grubbs. 

(Filed  November  18,  1903.) 

Life  estate  in  lands— Allotment  of  homestead— In  alloting  homestead  to  a 
debtor  who  owns  only  a  life  estate  in  the  lands  levied  on  under  execution 
the  fee-simple  value  of  the  land  should  be  estimated  and  $1,000  worth  thereof 
should  be  set  aside  to  him;  the  value  of  the  life  estate  is  not  the  proper  hasis 
of  allotment. 

Emmet  V.  Puryear,  W^.  Reed  Embry  and  John  C.  'Voris  for  appellant. 

Chas.  H.  Rodes,  C.  C.  Bagby  and  R.  C.  McKee  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  app(?llant,  as  sheriflf  of  Boyle  county,  having  had  placed  in  his  hands 
an  execution  against  the  estate  of  the  appellee,  Qrubbs,  issued  from  th® 
Boyle  Circuit  Court  upon  a  judgment  rendered  in  favor  of  Nanny  P^^^ 
against  appellee,  the  sherilT  levied  this  execution  upon  appellee's  life  estate 
in  a  tract  of  land  lying  in  Boyle  county,  containing  about  thirty  acres,  sub- 
ject to  the  homestead  right  of  appellee  in  this  property.  Appellant  caused  to 
be  appraised  and  set  aside  to  appellee  Grubbs  a  portion  of  this  land,  including 
the  dwelling  house  and  appurtenances  of  the  value  of  at  least  $1,000  as  his 
homestead  therein,  and  advertised  for  sale  under  this  execution  the  life  es- 
tate of  ai)pelloo  in  the  residue  of  this  land.  Appellee  filed  his  petition  in 
equity  in  the  Boyle  Circuit  Court,  alUging  that  he  had,  and  was  entitled  to, 
a  homestead  in  this  tract  of  land,  and  that  the  interest  owned  therein  by 
him  was  a  life  interest  or  life  estate  only;  that  the  value  of  his  life  interest 
in  the  whole  of  this  land  was  worth  less  than  the  sum  of  $1,0C»0,  and  that  he 
was  entitled  to  hold  the  whole  of  this  tract  of  land  as  a  homestead,  and  ob- 
tained an  injunction  against  the  appellant  enjoining  and  restraining  him 
from  selling  this  property,  or  any  part  thereof,  and  asked  that  the  whole  of  i^ 
be  adjudgi  d  to  him  as  a  homestead.  Apix'llant  filed  his  answer,  averring 
that  he  levl.  d  this  execution  upon  appellee's  life  estate  In  this  land  subject 
to  his  hninestead  exemption  therein,  and  that  before  advertising  his  li»® 
estate  for  sale  under  the  execution  he  selected  two  disinterested  housekeepert 
of  Boyle  county  not  related  to  either  party,  who  being  duly  sworn,  v»ln«d 
and  set  apart  to  apix*llee,  as  his  homestead  in  this  land,  a  certain  par'  ^* 
same,  including  the  dwelling  house  and  appurtenances;  this  valuation  a^" 
allotment  being  made  in  writing,  and  that  the  portion  of  this  property  *•* 
valued  and  set  apart  to  appellee  as  his  homestead  was  worth  more  in  '^ 
simple  than  the  sum  of  $1,0(X),  and  that  he  was  seeking  to  sell  only  thei»' 
estate  and  life  interest  of  appellee  in  the  remainder  of  this  property*" 
denied  that  plaintiff  was  entitled  to  the  whole  of  the  land  as  a  hoiiiefit««d. 
Appellee  filed  a  general  demurrer  to  this  answer,  which  was  sustained  hj^ 
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court,  and  the  court  granted  a  permanent  injunction  against  appellant  per- 
petually enjoining  him  from  selling  this  land  or  any  part  thereof,  and  the. 
appellant  has  appealed  from  that  judgment. 

The  only  question  raised  on  this  demurrer,  as  shown  by  the  judgment, 
was  whether  the  homestead  right  of  the  appellee  should  be  based  upon  the 
Talue  of  the  fee  or  upon  the  value  of  the  life  estate.  The  court  below  took 
the  view  that  the  homestead  right  of  appellee  should  be  based  upon  the  value 
of  the  life  estate,  and  for  that  reason  sustained  the  demurrer.  Ihe  sole  ques- 
tion arising  then  on  this  appeal  for  the  consideration  of  this  court  is,  did  the 
court  below  err  in  sustaining  thiR  demurrer,  or,  in  other  words,  in  allotlng 
homestead  to  a  debtor  who  owns  only  a  life  estate  therein,  shall  the  fee  simple 
value  of  the  land  be  estimated  and  he  have  set  apart  to  him  as  a  homestead 
91,000  worth  of  the  land,  including  the  dwelling  house  and  appurtenances,  or 
shall  the  value  of  the  life  estate  only  be  estimated  and  he  be  allotted  as  hia 
homestead  not  SL,00.)  worth  of  land,  but  such  a  quantity  of  land,  his  life 
estate  in  which  is  worth  1 1,000? 

This  question  must  be  determined  upon  the  construction  of  the  sections  of 
our  statute  applicable  thereto.  We  quote  so  much  of  section  1702  of  the  Ken- 
tucky Statutes  as  relates  to  the  question  involved:  *  •  *  "There  shall 
*  •  *  be  exempt  fnmi  s*ile  under  execution  ♦  *  ♦  so  much  land,  including 
the  dwelling  house  and  appurtenances,  owned  by  debtors  ♦  ♦  *  as  shnU 
not  exceed  in  value  $1,000."    ♦    *    * 

Section  1703  says:  ''Before  a  sale  under  extcution,  attachment  or  judgment;- 
of  land  occupied  as  a  homestead  the  officer  in  whose  hands  the  writ  or  judg- 
ment may  be  shall  cause  such  part  thereof  *  *  ♦  as  shall  not  exceed  in. 
value  $1,000  to  be  valued  und^r  oath  and  set  apnrt  to  him,  etc." 

In  our  opinion  it  was  the  Int-eutlon  and  purpose  of  the  legislature  in  th& 
enactment  of  these  statutes  to  exempt  to  the  debtor  entitled  to  the  exemp- 
tion $1,000  worth  of  land  in  which  he  had  a.  sufficient  estate  or  ownership  to. 
support  a  homestead.  It  is  the  settled  law  of  this  State  that  the  owner  of  a 
life  estate  in  land  may  be  entitled  to  a  homestead  therein ;  that  his  title  is. 
sufficient  to  support  a  homestead.  (Robinson  v.  Smithey,  80  Ky. ,  636.)  It 
seems  to  us  plain  from  the  foregoing  sections  of  the  statutes  that  the  amount 
of  the  exemption  is  to  be  limited  to  $1,000  worth  of  land  regardless  of  the 
title  or  tenure  by  which  it  is  held.  No  reference  is  made  to  the  estate  or  in^ 
terest  of  the  debtor  In  the  property,  but  the  amount  of  the  exemption  is 
simply  limited  to  $1,000  worth  of  land.  The  statute  says  "so  much  land  as 
shall  not  exceed  in  value  $],0C0. "  Section  1703  in  substance  says  that  the 
officer  shall  cause  such  part  of  the  land  as  shall  not  exceed  in  value  $2,000  to 
be  set  apart  to  tlie  debtor.  It  makes  no  reference  to  the  character  of  title 
held  by  the  5wner  or  occupier  of  the  homestead. 

It  surely  was  intended  by  the  legislature  in  the  enactment  of  our  home- 
stead laws  that  they  should  operate  uniformly  and  equally  upon  all  persons 
coming  within  the  operation  of  the  statutes;  that  homestead  debtors  should 
have  equal  rights  and  benefits  thereunder;  that  there  should  be  a  uniform 
rule  for  determining  the  amount  of  the  exempted  property  and  that  no  one. 
class  of  debtors  should  have  an  advantage  over  any  other  class  or  classes. 
This  result  can  only  lie  reached  by  making  the  value  of  the  fee  the  basis  in, 
all  cases,  regardless  of  the  interest  owned  by  the  debtor  in  the  land.     Such 
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vould  certainly  not  result  from  the  application  of  the  rule  contended  for  bj 
appellee  in  this  case.  Should  the  view  contended  for  by  appellee  be  sustained 
and  the  debtor  owning  only  a  life  estate  in  land  be  allowed  to  hold,  use  and 
occupy  as  a  homestead,  and  enjoy  the  rents  and  profits  from  the  land  hi 
which  the  life  interest  is  worth  $1,000,  then  this  class  of  debtors,  by  resBon 
of  their  owning  a  lesser  estate  in  the  land,  would  have  an  advantage  OTer 
and  receive  greater  benefits  from  the  homestead  right  than  debtors  owniog 
the  fee  simple  or  absolute  title  to  their  land.  To  illustrate:  Suppose  a  like 
execution  debtor  owned  in  fee  thirty  acres  of  land  adjoining  appellee;  under 
the  construction  of  the  statutes  as  contended  for  by  appellee  the  appellee 
would  be  given  a  home  and  the  use  of  the  whole  thirty  acres  for  the  bnlanoe 
of  his  life  free  from  sale  under  execution,  while  his  neighbor  owning  tlie  fee 
would  be  compelled  to  take  as  his  home  against  the  execution  his  bouse  and 
possibly  ten  acres  of  land,  at  any  rate  less  than  the  thirty  acres. 

The  purpose  and  object  of  these  laws  is  the  conservation  of  family  homes; 
to  secure  to  the  housekeeper  with  a  family  the  possession  of  his  homp,  where 
he  may  shelter,  support  and  re^r  his  family  without  being  in  constant  dan- 
ger  and  fear  of  judicial  writs  and  the  auctioneer'.s  hammer.  They  were  in- 
tended to  merely  protect  the  possession  and  right  of  occupancy,  and  not  to 
provide  for  the  debtor  something  that  he  might  sell  or  barter  away  and  real- 
ize $1,000  therefrom.  The  value  of  the  possession  and  right  of  occupancy  of 
$1,000  worth  of  land  in  which  a  person  owns  only  a  life  estate  is  exactly  the 
same  as  if  he  owned  the  fne.  The  following  cases,  in  our  opinion,  support  the 
views  above  expressed:  Crigler  v.  Connor,  10  Ky.  Law  Rep.,  968;  Franks  v. 
Lucas,  14  Bush,  3.^5,  and  Suter,  &c-.  v.  Quarles,  &:^,  24  Ky.  Law  Rep..  1*^- 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  forth*' 
proceedings  consistent  herewith. 

Whole  court  sitting. 

Judge  O'Rear  dissenting. 

Judge  ORear  delivered  the  following  dissentlng^opinion : 

I  have  always  been  of  the  opinion  that  the  legislature  intended  by  the  state 
ute  quoted  to  exempt  to  a  delator  not  exceeding  $l,(i0<»  worth  of  his  own  land 
which  may  be  occupied  by  him  and  his  family  as  a  homestead. 

I  do  not  see  that  it  could  matter  to  the  creditor  whether  the  debtors 
exempted  homestead  consisted  in  the  fee  or  the  life  estate.  The  question  is 
not  how  much  enjoyment  the  debtor  may  get  out  of  his  property,  but  wha$ 
value  of  property  shall  be  exempted  to  him  from  liability  for  his  debts. 

I,  therefore,  respectfully  dissent  from  the  majority  opinion  in  this  case. 


COMMONWEALTH  v.  SCHLITZBAUM. 
(Filed  November  18,  lft03— Not  to  be  reported.) 

1.  Appeal— Time  for  filing  transcript  in  criminal  case— The  Court  of  A P* 
peals  has  no  jurisdiction  of  an  appeal  from  a  decision  of  a  trial  court  in* 
criminal  case  where  the  transcript  was  not  filed  in  the  clerk's  oflBoe  with"* 
sixty  days  after  the  decision  was  rendered. 

2.  Same— The  failure  to  file  the  transcript  within  the  time  required  bf 
statute  can  not  be  cured  by  the  entry  of  an  order  granting  the  app»*' *| 
a  term  subsequent  to  that  at  which  the  decision  was  rendered  as  section  »* 
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of  the  Criminal  Code  requires  that  the  appeal  must  be  prayed  and  noted  of 
reoord  during  the  term  at  which  the  judf^ment  was  rendered. 

8.  Agreement  of  parties— An  agreement  of  the  parties  to  disregard  the  re- 
qnirements  of  the  Code  as  to  the  time  of  filing  the  transcript  can  not  confer 
jurisdiction  on  the  court  in  a  felony  case. 

H.  P.  Taylor,  C.  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Glenn  &  Bingo  and  Heaverln  &  Woodward  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  taken  by  the  Commonwealth  to  obtain  of  this  court  a  re- 
Tiew  of  certain  rulings  of  the  lower  court  upon  questions  of  law  involved  in 
this  case,  though  the  case  is  yet  undertermined,  such  an  appeal  being  per- 
missible under  section  885,  Criminal  Code,  which  provides  that  **an  appeal 
fiiiall  only  be  taken  on  a  final  judgment,  except  on  behalf  of  the  Common- 
wealth." ♦  *  ♦  Subsection  1,  section  S3ft,  directs  that  '  the  apx)enl  must 
be  prayed  during  the  term  at  which  the  judgment  is  rendered,  and  the 
prayer  noted  on  the  record  in  the  circuit  court."    ♦    *    * 

Section  337  provides  that  "if  an  appeal  on  behalf  of  the  Commonwealth 
be  desired,  the  Commonwealth's  attorney  shall  pray  the  appeal  during  the 
term  at  which  the  decision  is  rendered,  whereupon  the  clerk  shall  imme- 
diately make  a  transcript  of  record  and  transmit  the  same  to  the  attorney 
general,  or  deliver  the  transcript  to  the  Commonwealth's  attorney  to  be 
transmitted  by  him.  If  the  attorney  general  on  in.specting  the  record  he  sat- 
isfied cliat  error  has  been  committed  to  the  prejudice  of  th^  Commonwealth 
upon  which  it  is  important  to  the  correct  and  uniform  administration  of  the 
criminal  law  that  the  Court  of  Appeals  should  decide,  he  may,  by  lodging 
the  transcript  in  the  clerk's  office  of  the  Court  of  Appeals  within  sixty  days 
after  the  decision  take  the  appeal. " 

We  find  from  the  record  that  the  judgment  appealed  from  was  rendered, 
and  the  appeal  prayed  and  noted  of  record  on  March  17,  1903,  and  the  tran- 
script of  record  was  not  filed  in  the  clerk*s  oflfice  of  this  court  until  June  16, 
1908,  which  was  more  than  sixty  days  after  the  decision  appealed  ^rom  was 
rendered.  It  is  manifest,  therefore,  that  the  transcript  was  not  filed  in  time 
to  give  this  court  jurisdiction  of  the  appeal.  The  difficulty  was  attempted 
to  be  obviated  by  having  an  order  entered  at  the  susbequent  term  of  the  cir- 
cuit court,  vix.,  on  May  29,  which  again  granted  the  appeal  from  the  judg- 
ment of  March  17  preceding,  but  the  second  order  can  not  cure  the  delay  in 
filing  the  record  in  this  court,  for,  as  already  stated,  the  appeal  must,  as  re- 
quired by  the  mandatory  provision  of  the  Code  supra,  be  prayed  and  noted 
of  reoord  during  the  term  at  which  the  judgment  appealed  from  was  ren- 
dered. 

It  has  more  than  once  been  decided  by  this  court  that  when  the  transcript 
in  a  felony  case  is  not  filed  within  sixty  days  after  judgment,  and  no  order 
is  made  within  that  period  by  this  court  extending  the  time  for  filing  the 
transoript,  this  court  is  without  jurisdiction  to  try  the  appeal.  (Metcalf  v. 
Commonwealth,  84  Ky.,  485;  Stratton  v.  Commonwealth,  84  Ky.,  190;  Alkins 
▼.  Commonwealth,  19  Ky.  Law  Rep.,  1800;  Commonwealth  v.  Fryman,  17 
Ky.  Law  Rep.,  400.) 
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In  case  of  failure  to  file  the  transcript  in  time  even  an  agreement  between 
the  parties  to  the  appeal  to  disregard  the  reqiiit^ment  of  the  Code  as  to  the 
time  of  filing  the  transcript  can  not  in  a  felony  case  confer  jurisdictioo 
upon  this  court  to  entertain  the  appeal. 

Wherefore,  the  appeal  is  dismissed. 

Whole  court  sitting. 


LOUISVILLE  &  NASHVILLE   R.  R.  CO.  v.  BARBER  ASPHALT 
PAVING  CO.,  &o. 

(Filed  November  IP,  lft03— Not  to  iDe  reported.) 

Street  improvements— Liability  of  railrorfH  right  of  way  to  cost— A  perpet- 
ual right  of  way  owned  and  used  by  a  railroad  company  is  subject  to  its  pro* 
portionate  share  of  the  cost  of  improving  a  city  street  upon  which  it  abuts. 

Helm,  Bruce  &  Helm  for  appellant. 

William  Furlong  and  B.  F.  Washer  for  apiiellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  owns  the  perpetual  right  of  way  over  a  strip  of  land  which 
parallels  the  street  improved  under  the  city  ordinance.  It  is  admitted  by 
counsel  that  the  facts  of  this  case  raise  the  question  decided  inFiggv. 
Louisville  &  Nashville  R.  R.  Co.,  26  Ky.  Law  R4?p.,  350.  The  opinion  in 
that  case  reads  as  follows:  "The  main  line  of  the  Louisville  &  XafihTille 
R.  R.  Co.  runs  southwardly  from  near  Tenth  and  Broadway  streets* 
Louisville,  Ky.,  to  and  beyond  Nashville,  Tenn.  Its  right  of  way  is  sixty 
feet  in  width.  Under  appropriate  proceedings  in  the  general  oouncil  Mag- 
nolia avenue  was  improved  by  original  construction,  and  the  taxing  district 
was  properly  designated.  Within  that  district  east  of  Seventh  street  and 
south  of  Magnolia  avenue  is  a  paicel  of  land  sixty  feet  wide  used  by  the  ap' 
pellee  as  a  road  bed,  or  what  is  commonly  called  the  right  of  way,  and  as  a 
part  of  it  a  triangular  parcel  north  of  Magnolia  avenue  and  east  of  Seventh 
street. 

It  is  insisted  on  the  behalf  of  the  railroad  company  that,  first,  the  property 
sought  to  be  subjected  to  part  of  the  cost  of  street  improvement  is  only  a 
right  of  way,  and,  therefore,  can  not  be  charged  therewith;  second,  it  w 
ceives  no  beneflt  from  the  impravement;  third,  the  right  of  way  is  not  a  lot 
in  the  meaning  of  the  statute  governing  street  improvement.  It  Is  not  the 
intangible  right  to  use  it,  but  the  strip  of  land  which  the  railroad  company 
appropriates  for  its  use,  and  upon  which  it  builds  its  roadbed,  is  its  right  of 
way.  The  railroad  company  has  been  in  possession  of  the  strip  of  land  in 
question  for  fifty  years.  It  is  a  part  of  a  gre&t  railroad  system.  Its  right  of 
way  is  perpetual.  In  Elizabeth  town,  Lexington  &  Big  Sandy  R.  B.  Co.  v- 
Combs,  10  Bush,  393,  the  court  held  the  injury  resulting  from  the  location 
of  a  railroad  in  such  proximity  to  adjacent  property  so  that  smoke,  soot  and 
fire  from  passing  engines  was  thrown,  blown  into  or  upon  it,  entitled  the 
owner  to  a  single  i*ecovery,  as  the  injury  was  permanent  and  enduring.  Id 
other  words,  the  court  regarded  that  the  railroad  had  appropriated  it  for  all 
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time  to  come,  and  the  injury  would  be  permanent.  It  is  the  very  remotest 
possibility  IniAj^inable  that  the  appellee  would  ever  abandon  its  right  of 
way.  The  court  concludes  that  its  use  of  its  right  of  way  wiU  be  perpetual. 
It  is,  therefore,  practically  the  owner  of  the  land.  If  this  strip  of  land  was 
not  occupied  by  the  niilroad  company  as  a  right  of  way  it  would  not  be 
suggested  that  it  was  not  subject  to  the  special  tax  for  street  Improvement, 
The  purpost^  for  which  the  lot  Is  used  can  not  affect  the  question  of  its  liar 
bility  for  the  cost  of  street  improvement.  Counsel  for  appellee  Ciills  atten- 
tion to  cas^s  of  other  courts  holding  that  rights  of  way  can  not  be  charged 
with  the  cost  of  strt*et  improvement;  while,  on  the  other  hand,  counsel  for 
the  appellant  calls  attention  to  cases  of  other  courts  holding  that  such  rights 
of  way  are  liable  for  such  cost.  It  is  not  necessary  to  discuss  this  class  of 
cases  further,  because  this  court  in  Louisville,  Cincinnati  &  Lexington  R' 
R.  Co.,  and  Louisville  Railroad  Transfer  Co.  v.  Obst  &  Stengel,  &c. ,  Mss. 
opinion  February  23,  1875,  City  of  Ludlow  v.  Cincinnati  Southern  R.  R. 
Co.,  78  Ky. ,  li67,  held  that  such  special  fixation  could  be  imposed. 

On  the  second  question  we  quote  from  Preston  v.  Rudd,  &c. ,  84  Ky. ,  156, 
which  reads  as  follows:  "Such  assessments  are  made  upon  the  assumption- 
that  a  portion  of  the  cunm unity  are  espt^cially  benefited  by  the  improve- 
ment; the  principle  is  that  the  territory  is  benefited;  that  it  has  a  common 
interest,  and  that,  governed  by  equitable  rules,  it  must  equally  bear  the 
burden.  Necessarily  individual  cases  of  hardship  will  arise;  but  it  ap- 
proaches equality  as  nearly  as  it  is  practlciible.  It  follows  that  a  lot  owner 
may  be  compelled  to  pay  his  proportion  of  the  cost  of  an  improvement, 
although  in  his  particular  case  his  property  may  not  be  benefited.  This 
rule,  however,  can  not  be  so  extended  as  to  entirely  take  from  the  citizen 
his  property.  This  would  work  'a  manifest  injustice.'  It  would  be  spolla. 
tion,  and  not  taxation.  Under  the  guise  of  benefit  and  taxation  he  can  not 
be  thus  arbitrarily  deprived  of  his  property.  It  would  be  but  an  appropria 
tion  of  it,  by  the  exercise  of  arbitrary  iMwer,  to  public  use  without  com- 
pensation."   ♦    *    ♦ 

We  do  not  understand  that  Barfield,  &c.  v.  Gleason,  &c.,  23  Ky.  Law  Rep., 
128,  changes  the  rule  announced  in  Preston  v.  Rudd,  &c.,  and  other  cases  of 
this  court.  Spoliation  is  not  shown  in  this  case.  Under  the  statute  govern- 
ing street  improvement  a  lot  is  any  piece  of  land  within  the  territory  de- 
fined by  the  statute  or  the  general  council  where  the  territory  to  be  assessed 
is  not  bounded  by  principal  streets.  The  use  or  nonuse,  or  the  character  of 
the  use  to  which  the  parcel  of  land  is  put,  does  not  determine  the  question 
whether  it  is  or  is  not  a  lot.  The  strip  of  land  used  by  the  railroad  company 
the  day  before  it  was  appropriated  by  it  as  a  right  of  way  was  a  lot  in  the 
meaning  of  the  statute,  and  to  thus  appropriate  it  can  not  change  its  char- 
acter. '  • 

The  judgment  is  affirmed. 


COMMONWE.VLTH  v.  BOOKER. 

(Filed  November  19,  1U03— Not  to  be  reported.) 

1.  Homicide — Evidence— It  is  conii)etent  for  one  accused  of  manslaughter 
to  detail  a  conversation   had  with  the  deceased  about  a  month  before  the 

vol.  25—65 
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killiDK  with  reference  to  certain  statements  which  deceased  bad  charged 
accused  with  having  made  about  him  for  the  purpose  of  showing  the  purpose 
which  deceased  had  in  stopping  accused  on  the  public  road  at  the  time  of 
the  Ivilling  and  for  the  purpose  of  sustaining  the  defense  that  there  was  ap- 
parent necessity  for  killing  deceased. 

3  Same— It  was  also  competent  to  allow  the  accused  to  testify  that  the  de- 
ceased had,  about  a  month  before  the  killing,  met  accused  In  the  ruad  and 
had  put  his  hands  in  his  coat  pocket,  looked  mad  and  passed  without  $;pefik- 
ing;  and  also  that  he  was  a  dangerous  man  and  habitually  armud. 

Clifton  J.  Pratt  ond  M.  R.  Todd  for  appellant. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  case  was  brought  here  by  the  Commonwealth  to  have  the  court  deter- 
mine the  questions  «s  to  the  admissibility  of  certain  evidence,  ond  as  to 
whether  n  certain  instruction  should  have  been  given  the  jury.'  Then'  U 
evidence  to  the  efftct  that  Booker  killed  Henry  E.  Christie  on  a  public  road, 
near  the  store  of  Va\.  Haskins,  but  we  deen>  it  unnecessary  to  state  all  the 
evidence  relating  to  and  the  circumstances  of  the  killing.  It  is  suflBeient  to 
say  that  the  defenilanfc  claims  that  he  was  riding  along  the  public  rwul  on 
horseback  when  he  met  the  deceased  and  .Tosh  Inghnim;  that  the  decea^etl 
stopped  him  and  Ixgan  the  difficulty,  which  resulted  in  the  homicide.  The 
defendant  was  permitted  t^)  testify  that  about  one  month  liefore  the  diffi- 
<!nlty  mentioned  he  was  at  the  house  of  one  Catiell,  when  he  rewivKl  a  tele- 
phone message  that  Christie  and  Ed.  Ilaskins  were  at  his  home  acting 
strangely  (there  is  other  evidence  tending  to  show  that  they  had  pone  there 
for  the  purpose  of  having  a  difficulty  with  the  defendant);  that  afterwards 
he  met  Christie  and  Haskins,  when  they  admitted  that  they  had  l)een  at  his 
house  to  see  him  alx)ut  some  alleged  statements  made  by  him,  which  were 
derogatory  to  the  deceased  and  the  mother  of  Haskins.  The  conversation 
detailed  l)y  the  dejendant  tended  to  show  that  they  were  angry  with  the  de- 
fendant for  the  reason  indicated,  and  that  although  the  defendant  denieti 
the  st^itements  imputed  to  him,  the  rep(*ateil  question  indicates  they  werv 
not  satisfied  with  his  denial.  There  was  evidence  tending  to  show  that  the 
deceased  had  sent  messiiges  to  the  defendant  calculated  to  bring  on  a  diffi- 
culty between  them.  The  evidence  to  which  objection  is  urged  t4*nds  to  show 
the  purpose  which  the  dtcenstd  had  in  stopping  the  defendant  on  the  public 
road,  and  to  support  the  defmse  that  there  was  an  apparent  necessity  fo' 
killing  deceased.  We  are  of  the  opinion  that  the  court  properly  allowed  the 
•defendant  to  detail  the  conversation  with  the  deceased  and  Haskinp. 

The  court,  for  the  reasons  given  above,  properly  allowed  the  defendant  U) 
testify  that  aljout  one  month  before  the  killing  he  had  met  the  deceased  in 
the  road,  when  he  put  hisTiands  in  his  coat  pocket,  looked  mad  and  pas9»d 
defendant  without  speaking;  that  the  deceased  was  a  dangerous  nian  and 
went  habitually  armed. 

The  doctrine  of  Utterback  v.  Commonwealth,  106  Ky.,  728,  on  the  subject 
of  mutual  combat,  does  not  apply  to  this  case  as  the  facts  are  essentiany 
different. 

This  opinion  is  ordered  certified  to  th "  Creen  Circuit  Court. 
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.    ERNST,  BY,  &c.  v.  GITY  OF  WEST  COVINGTON. 

(Filed  November  19,  1008. ) 

Municipal  oorporation— Defective  condition  of  property— A  mnnioipality  U 
not  liable  in  damages  for  injuries  to  a  pupil  in  the  public  schools  resulting 
from  the  defective  condition  of  property  belonging  to  the  city  and  volun- 
.  tarily  contributed  by.it  for  public  school  purposes. 

J.  T.  Hanger  and  W.  MoD.  Shaw  for  appellants. 

Hall  &  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinon  of  the  court  by  Judge  Paynter. 

West  Covington  is  a  city  of  the  fifth  class,  with  the  power  to  acquire  and 
hold  real  estate.  It  owned  a  two-story  building  situated  within  its  corporate 
limits.  The  plaintiffs*  cause  of  action  may  be  best  stated  by  quoting  from 
the  petition  as  follows:  ''That  said  defendant  permits  said  building  to  be 
used  as  a  public  school,  which  is  attended  by  many  children,  residents  of 
«aid  city.  Said  building  Is  situated  on  said  described  ground  fronting  on 
Main  street,  and  is  about  five  or  six  feet  back  from  the  eastern  boundary  of 
«aid  lot;  that  said  above  described  realty  is  about  four  or  five  feet  above  the 
^rade  of  Main  street  and  the  sidewalk  abutting  said  proi)erty;  that  the  de- 
fendant had,  long  previous  to  the  ti)iies  herein  mentioned,  erected  and  con- 
structed a  stone  wall  on  the  eastern  line  of  said  property  and  adjoining  the 
said  sidewalk ;  that  said  wall  was  and  is  about  four  or  five  feet  high  and  the 
top  of  said  stone  wall  was  and  is  on  a  level  wijbh  the  said  above  described  prop- 
erty. The  space  between  the  building  and  said  stone  wall  is  paved  with 
brick  and  the  school  children  all  used  this  space  as  a  passage  to  the  back 
yard  and  a  play  ground,  which  defendant  and  its  ofli(^ers  and  servants  well 
knew,  or  ought  to  have  known;  that  the  said  eastern  Iwundary  of  said  prop- 
erty was  and  had  been  for  many  months,  and  for  a  long  time,  in  a  danger- 
ous condition,  in  not  having  a  fence  or  railing  or  some  barrier  along  said 
eastern  boundary,  as  defendant  well  knew,  and  that  it  was  the  duty  of  said 
defendant  to  place  along  the  eastern  boundary  of  said  property  a  fence  or 
irailing  or  barrier  to  prevent  children  or  persons  from  falling  or  being 
thrown  over  and  upon  the  sidewalk  below,  and  to  thus  protect  chil- 
dren and  persons  using  or  passing  over  said  property;  that  said  de- 
fendant, its  officers  and  agents,  did  willfully,  negligently  and  carelessly 
tail  to  construct  and  erect  any  fence  or  railing  or  barrier  on  the 
top  of  said  stone  wall,  or  on  any  portion  of  the  eastern  line  of  said  property, 
to  prevent  children,  or  others,  from  falling  over  same  and  upon  the  sidewalk 
beneath;  and  said  defendant,  its  officers  and  agents,  did  willfully,  negli- 
gently and  carelessly  permit  said  stone  wall  and  the  eastern  part  of  said 
realty  to  remain  for  many  months  and  years  without  any  fence,  or  railing, 
-or  barriers  which  would  prevent  children  and  others  from  falling  over  same 
«Dd  upon  the  sidewalk  below;  and  said  defendant,  its  officers  and  agents 
<aDd  servants,  well  knew,  or  ought  to  have  known,  of  the  dangerous  condition 
of  the  said  eastern  boundary  of  said  property,  and  knew,  or  ought  to 
have  known,  that  no  fence,  or  railing,  or  barrier  was  there  at  the  time 
of    the    injuries    herein    complained    of,    or    had    ever    been    there;    that 
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on  or  about  the  4th  day  of  October,  1901,  plaintiff,  Rosamond  Ernst,. 
was  attending  school  at  said  building,  as  were  numerous  other  children,  and 
was  rightfully  on  said  property,  and  standing  bf»tween  said  building  and 
Baid  stone  wall  and  nearer  the  wall  than  the  building;  that  while  so  stoDd- 
ing,  and  ^vithout;  fault  on  her  part  or  on  the  part  of  her  parents,  she  wafr 
run  upon  and  against  and  jostled  by  another  child,  or  other  children,  and 
was  violently  thrown  upon  and  over  said  stone  wall  and  upon  the  pavemeot 
belQW  sifcid  ston )  wxill,  and  her  left  arm  was  broken,  fractured  and  dislocat^l 
and  injured  at  or  near  the  elbow,  and  her  right  arm  was  badly  bruised  and 
injured." 

The  property  was  in  the  possession  of  and  in  the  control  of  the  common 
school  district  in  the  city  of  West  Covington.  The  injuretl  child  was  nttnid- 
ing  the  public  school,  and  sustained  the  injury  in  the  manner  described  in 
the  petition.  The  question  is,  can  the  city  of  West  Covington  be  held  liable 
for  the  damages  sustained?  The  State  regards  it  as  her  duty  to  esbibli^h 
and  maintain  a  system  of  public  education.  ^Vhen  sums  have  btvn  collect*^ 
for  that  purp)Be  they  can  not  be  diverted  to  any  other  use  or  purposes.  If 
it  could  be  done  the  system  would  be  injured  and  the  public  suffer  incal- 
culable injury.  If  some  one  is  injured  by  the  faulty  construction  of  a  public 
school  building  or  the  maintenance  of  the  grounds,  no  action  can  be  main- 
tained against  the  district  for  such  injury.  The  law  provides  no  funds  to 
meet  such  claims. 

In  Sherman  &  Kedfleld  on  Negligence,  section  2»i7,  it  is  said:  "The  duty 
of  providing  means  of  education,  at  the  public  expense,  by  building  and 
maintaining  school  houses,  employing  teachers,  etc.,  is  purely  public  doty, 
in  the  discharge  of  which  the  local  body,  aa  the  State's  representatives,  iff 
exempt  from  corporate  liability,  for  the  fdulty  construction  or  want  of  re- 
pair of  its  school  building  or  the  torts  of  its  servants  employed  therein." 

In  Hill  V.  City  of  Boston,  12 J  Mass.,  844,  the  court  held  that  theiv  oould  \» 
no  recovery,  and  stated  the  facts  as  follows:  *'This  was  an  action  of  tort 
Against  the  city  of  Boston.  Plaintiff,  who  sued  by  his  next  friend,  offered 
to  prove  at  the  trial  in  May,  1874,  he  was  of  the  age  of  eighteen  years,  and 
was  a  pupil  attending  school  in  Boston,  which  was  one  of  the  public  schools 
which  the  city  was  bound  by  law  to  keep  and  maintain ;  that  this  school 
was  on  the  third  floor  of  the  building  in  which  it  was  kept;  that  the  stair- 
case was  winding,  and  the  railing  ther.H>f  so  low  as  to  be  dangerous:  that 
the  city  negligently  constructed  and  maintained  the  building  and  authorized 
the  public  school  to  be  kept  therein;  that  the  plaintiff,  while  going  to  school, 
and  being  in  the  exercise  of  care,  fell  over  the  railing  of  the  second  flight  of 
stairs,  and  was  seriously  injured.  The  plaintiff  also  offered  to  prove  that 
the  school  committee  of  the  city  for  a  long  time  before  the  accident  knew 
the  building  to  be  dangerous  and  unfit  for  the  purpose  of  a  public  ^chi^h 
and  had  been  notified  by  the  teachers  of  the  school  of  the  dangerous  con- 
dition, and  had  promised  to  repair  same,  and  had  neglected  to  do  so." 

The  same  court  In  Sullivan  v.  City  of  Boston,  126  Mass.,  64"?,  said:  "As 
we  have  siiid  before,  the  place  where  the  injury  happened  was  in  the  school 
house  yard  or  lot,  and  even  if  the  city  allowed  this  to  be  defective,  and  dan- 
gerous, it  is  not  liable  therefor."  The  same  doctrine  is  recognized  in  Lab^ 
V.  The  District  Township  of  Woodbury,  85  la..  633;  Howard  v.  Worcester* 
3(8  Mass.,  42(J;  Ford  v.  Kendal,  &c.,  121  Pa.,  C48. 
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Id  Wezon  v.  Newport,  IS  R.  I.,  654,  the  oourt  said:  ''This  is  an  action 
brought  against  the  city  of  Newport  by  the  plaintiff,  a  minor,  suing  by  her 
«ext  friend,  to  recover  damages  which  she  suffered  by  being  scalded  and 
burned  in  one  of  the  public  schools  of  the  city,  by  the  heating  apparatus 
there  used  which  the  declamtion  alleges  was  cai*elessly  kept  by  the  city  in  a 
defective,  unsafe  and  dangerous  condition,  without  sufficient  guarding  and 
protection.  *  *  *  If  we  understand  the  case  aright,  the  ground  of  exemp- 
tion from  liability  is  not  that  the  duty  or  service  is  compulsory,  but  that  it 
is  public,  and  that  a  municipal  corporation  in  performing  it  is  acting  for 
the  State  or  public  in  a  matter  in  which  it  has  no  private  or  corporate  in- 
terest." 

Counsel  for  the  appellant  concedes  the  law  to  be  as  stated,  but  claims 
that  the  city  was  not  required  by  law  to  furnish  the  building  for  comiiion 
45chool  purposes;  that  the  city  had  nothing  to  do  with  the  maintaining  of 
the  pu  1)1  ic  school;  that  it  occupies  the  same  position  with  reference  to  the 
house  and  lot  as  if  the  building  had  been  used  for  other  purposes.  Although 
the  city  was  not  compelled  to  furnish  the  school  trustee!^  with  the  building 
ior  public  school  purptses,  still' it  did  so,  and  made  that  contribution  to  thd 
public  to  aid  in  the  promotion  of  education.  The  use  of  the  building  ac- 
•complished  the  same  purpose  as  it  would  have  accomplished  had  it  been 
owned  by  the  common  school  district.  The  building  was  not  owned  by  the 
<;ity  for  private  or  municipal  uses,  but  for  a  public  purpose.  We  are  of  the 
opinion  that  the  doctrine  of  the  cases  cited  should  apply  to  the  facts  of  this 
oase. 

The  judgment  is  affirmed. 


HEED  V.  COMMONWEALTH. 
(Filed  November  Ifi,  1903— Not  t«  be  reported.) 

1.  Indictment  for  rape— An  indictment  for  rape  which  onUts  the  word 
"••feloniouj^ly"  is  fatally  defective. 

2.  Instructions— Where  a  witness  stateti  that  the  aocustni  had  suited  to  him 
that  he  had  tried  to  rape  a  certain  girl,  but  had  bet'n  unable  to  do  so,  the 
oourt  should  have  instructed  the  jury  as  to  all  the  degrees  of  the  offense  of 
rape. 

J.  M.  Bowling  for  appellant. 

Clifton  J.  Pratt  and  M.  K.  Todd  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  following  indirtment  was  returned  by  the  grand  jury  of  Pike  county 
•against  appellant.  Johns  )n  11  ^ed:  "The  grand  jury  of  Pike  cjunty,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse  John- 
•son  Reed  of  the  crime  of  rape,  committed  as  follows:  The  said  John.son  Heed, 
on  the  4th  day  of  October,  UM)2,  in  the  county  and  circuit  aforesaid,  did  un- 
lawfully, carnally  know  Martha  Hall,  a  female  of  and  above  twelve  years  of 
age  against  her  will  and  consent  and  by  force.  Against  the  peace  and 
<llgnity  of  the  Commonwealth  of  Kentucky." 

To  this  indictment  appellant  pleaded   not  guilty;  upon  trial,  however,  he 
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was  found  giility  by  the  jury,  who  fixed  his  punishment  at  death.  An  in. 
spectlon  of  the  indictment  shows  that  it  fails  to  charge  that  appellant  com- 
mitted the  crime  of  rape  feloniously.  This  court  in  the  case  of  Hall  t. 
Commonwealth,  15  Ky.  Law  Rep.,  856,  which  can  not  be  distinfftiisbed  from 
the  case  under  consideration,  held  that  an  indictment  from  which  the  word 
*' feloniously"  had  been  omitted  was  fatally  defective.  It  is  said  in  the 
opinion:  "In  Kaelin  v.  Commonwealth,  84  Ky.,  854,  after  a  thorough  oonsid- 
eratlon  of  the  authorities  and  a  review  of  the  case  of  Jane  v.  ComiuoDwealth, 
8  Met.,  22,  which  was  supposed  to  support  the  contrary  contention,  this  court 
held  that  an  indictment  for  a  common  law  felony  should  charge  that  the  act 
was  done  feloniously,  or  with  felonious  intent,  and  that  the  use  of  no  other 
words  would  supply  the  omission  of  such  an  allegation.  We  need  not  repeat 
the  argment,  or  rt»cite  the  authorities  used  in  thos**  cases,  to  show  the  wis- 
dom of  the  rule." 

As  this  case  must  be  reversed  and  go  back  for  a  new  trial,  we  call  atten- 
tion to  another  error  committed  on  the  trial.  Frank  Hains,  a  witness  for 
the  Commonwealth,  testified  of  a  confession  which  appellant  made  to  him 
in  jail,  of  the  offense  with  which  he  stood  charged.  In  this  confession  ap- 
pellant is  alleged  to  have  stated  that  he  had  tried  to  rape  Martha  Hall,  but 
had  been  unable  to  do  so.  With  this  evidence  in,  the  court  should  have  in- 
structed the  jury  as  to  all  the  degrees  of  the  offense  with  which  appellant 
Btood  charged.  (Bethel  v.  Commonwealth,  80  Ky.,  536;  Fagin  v.  Coinmon- 
wealth.  18  Ky.  Law  Rep.,  714.) 

For  the  reasons  above  indicated  the  judgment  is  reversed  for  proceedlnga 
consistent  herewith. 


HORNICK,  &c.  V.  HOLTRUP,  &c. 

(Filed  November  19,  1903— Not  to  be  reported.) 

Trial  of  equitiible  action— Courts  of  continuous  session— An  equitable 
action  does  not  stand  for  trial  in  a  court  of  continuous  session  until  sixty 
days  after  the  filing  of  the  answer,  and  it  is  error  for  the  trial  court  to  dis- 
miss the  action  within  that  time  for  the  failure  of  plaintiff  to  plead  further, 
the  plaintiff  having  the  sixty  days  within  which  to  take  proof  and  prepare 
the  cause  upon  the  issues  raised  by  the  answer. 

T.  F.  Hallam  for  appellants. 

B.  F.  Graziani  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  on  the  17th  of  December.  1901,  by  the  appellM*** 
as  heirs  at  law  of  Joseph  Klosternian,  for  a  cancellation  of  a  deed  executed 
by  him  in  his  lifetime  to  the  appellee,  Henry  Holtrup,  conveying  the  tltte 
to  a  house  and  lot  In  Covington,  Ky.,  upon  the  ground  of  undue  iDfluence, 
want  of  consideration  and  want  of  capacity  in  the  grantor.  The  petition 
also  alleges  that  on  the  siime  day  the  deed  was  executed  Joseph  Klostennan 
made  his  last  will  and  testament,  which  subsequently  to  his  death  was  {V^ 
bated  In  the  Kenton  County  Court,  by  which  he  gave  the  bulk  of  hUestal^ 
to  his  daughter,  Bernadina  Holtrup,  the  wife  of  the  appellee,  Henry  Boltrop^ 
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It  is  also  alleged  that  owing  to  the  feeble  condition  of  his  mind  and  body 
he  was  not  compet'eDt  to  execute  the  will,  and  that  it  was  the  result  of 
fraud,  iilidue  influence  and  deceit  on  defendant's  part.  On  the  llth  of 
April,  Ifioa,  the  defendants  filed  their  answer  in  two  paragraphs.  In  the 
first  they  deny  the  alleged  lacli  of  consideration,  undue  influence  and  want 
of  capjicity  in  the  grantor.  In  the  second  paragraph  of  their  answer,  they 
allege  that  the  plaintiffs  took  an  appeal  frooi  the  order  of  the  Kenton 
County  Court  probating  the  last  will  and  testament  of  Joseph  Klosterman 
to  the  Kenton  Circuit  Court;  and  that  upon  a  trial  in  the  circuit  court  a 
jury  found  for  the  will  and  the  judgment  was  rendered  pursuant  thereto^ 
and  ask  that  plaintiff's  petition  be  dismissed.  On  the  12th  day  of  May,  H»Od^ 
the  defendants  moved  to  submit  the  action  on  the  pleadings.  On  the  20th  of 
May  this  motion  was  overruled,  on  condition  that  the  plaintiff  should  pay 
the  cost  to  date,  and  plejid  further  within  five  days.  On  the  5^2d  of  May  the 
defendant  move<l  to  dismiss  for  failure  of  the  plaintiff  to  comply  with  the 
order  of  the  court.  On  thn  jiCth  day  of  Mny  an  order  was  entered  to  the 
effect  that  the  petition  should  stand  dismissed  on  the  2eth  of  May  unless  the 
order  theretoft>re  made  was  complied  with.  On  the  second  day  of  June,  1902, 
plaintiff's  petition  was  dismissed,  and  they  have  appealed  to  this  court. 
Secti<m  liiWt  of  the  Civil  Code  provides  *-that  th**  plaintiff  in  an  equitable 
action  shall  be  entitled  to  a  trial  at  the  first  term  after  the  8Umm<">ns  has 
bt»en  served  on  all  of  the  defendants,  if  no  issue  of  fact  be  made  by  the 
pleadings,  or  if  the  plaintiff  ctmsents  that  the  suitoments  of  the  answer  be 
tjiken  as  true. ' ' 

The  first  paragraph  of  defendant's  answer  malces  an  issue  of  fact  upon 
€»ach  of  the  grounds  relied  on  by  plaintiff  for  a  cancellaticui  of  the  deed. 
And  if  the  judgment  in  the  will  case  relied  on  as  a  bar  to  this  proceeding 
in  the  second  paragraph  has  l)ecome  final,  the  property  therein  devised  to 
appellee  passes  under  its  provisions  to  the  appellee,  Hernadina  Holtrup,  even 
if  the  cancellation  of  the  deed  should  l)e  decreed  in  this  pn)ceeding,  and  con- 
sequently no  relief  would  be  obt4iined  by  appellant.  But  as  a  matter  of  fact 
this  paragraph  of  the  petition  wholly  fails  to  allege  that  the  judgment  en- 
tered in  the  will  contest  had  not  been  superseded,  reversed  or  appealed  from, 
or  that  it  was  in  full  force  and  effect,  and,  therefore,  failed  to  stiite  a  de- 
fense. Whilst  section  22  of  the  act  of  December  30,  1892,  concerning  practice 
in  circuit  courts  of  continuous  session,  provides  that  "every  pleading  sub- 
sequent to  an  answer  shall  be  filed  in  fourteen  days  after  the  pleading  is 
flletl  to  which  it  responds." 

It  does  not  repeal  section  3()4of  the  Civil  Coile,  which  provides:  "Equitable 
actions  shall  stand  for  trial  at  any  term,  if  the  pleadings  have  been,  or  by 
the  provisions  of  sections  i02,  103,  104,  106  or  106,  should  have  been  completed 
sixty  days  before  the  commencement  of  such  term.  But  if  they  have  not 
been  so  complet*?d,  though  they  should  have  been  by  those  sections,  the  party 
in  default  as  to  time  shall  not  be  entitled  to  demand  a  trial." 

The  action  did  not  stand  for  trial  in  courts  of  continuous  session  until 
sixty  days  after  appellee  fljed  their  answer  on  the  llth  of  April,  19(»2. 

Appellants  had  unMl  that  time  to  take  their  proof  and  prepare  the  cause 
for  trial  upon  the  issues  raised  by  the  first  paragraph  of  the  defendant's  an- 
swer. We  think,  therefore,  for  this  rei\son,  that  the  court  erred  in  dismissing 
the  appellant's  petition. 

The  judgment  is  reversed  and  cause  remanded  for  proceedings  consistent 
herewith. 
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MOUSER  V.  BOQWELL. 

(Filed  Xovember  19,  1908— Not  to  be  reported.) 

Dismissal  of  appeal— Stranger  to  action— A  stranger  to  an  action  to  settle 
a  decedent's  estate,  who  shows  no  intei-est  in  the  estaU*  nor  title  to  lands 
belonging  thereto,  is  not  entitled  to  -have  an  order  directing  a  deed  made  to 
the  purchaser  of  the  real  estate  set  aside  on  the  ground  that  it  containtMi 
more  land  than  he  purchased;  and  this  court  will  not  entertain  nn  nppwil 
overruling  his  motion  made  for  that  purpose. 

Ben  Spaliaing  for  appellant. 

.  J.  P.  Thompson  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  action  was  brought  in  the  Marion  Circuit  Court  by  Mary  Jane  Whit«»- 
house  and  J.  F.  Holler,  as  plaintiffs  against  Lafayette  Baxter,  Uarry  Rollw, 
Ellen  Kiggsby  and  John  Biggsby,  as  defendants.  It  was  alleged  in  the  peti- 
tion that  Charles  Roller  had  died  intestiit*?  the  owner  of  a  tract  of  land  on 
Beech  fork  in  Marion  county,  cont-iiiulng  sixty  acivs,  also  a  small  tract  near 
Gravel  switch,  containing  about  twelve  acres.-  The  sixty-acre  tnict  wasde, 
scribed  by  giving  the  names  of  the  adjoining  proprietors.  It  was  alleged 
that  Charles  Roller  was  a  lunatic;  that  Baxt*?r  was  his  committ**.  and  that 
the  other  parti«»s  wer«  his  heirs  at  law,  A  settlement  was  prayed  of  his 
estate  and  a  sale  of  the  land  and  a  division  of  the  proceeds  among  the  heirs. 
In  an  amended  petition  it  was  allegcni  that  the  decedent  owned  also  an  un- 
divided one  eighth  interest  in  nine  acres  of  land  adjoining  the  farm  on  Heech 
Forli,  for  which  he  held  a  title  bond  of  John  H.  Spratt.  After  numerouf 
procepdings  were  had,  the  court  entered  an  order  for  the  sale  of  the  Beech 
Fork  farm,  also  the  small  tract  near  Gravel  Switch.  The  sale  was  had  and 
appi'llfe  II.  A.  Bagswell  became  the  puiHjhaser  of  tho  Bet^h  Fork  farm  for 
the  price  of  J2:)7.  and  Lafayette  Baxter  lx»came  the  purchaser  of  the  (ira^"**' 
Switch  tract  at  the  price  of  $23.  The  wile  was  report^'d  to  the  court  and  was 
oonflrmed.  At  the  next  term,  on  motion  of  the  plaintiffs,  a  deed  was  made 
to  the  purcha.sers  for  the  land.  At  the  next  term  it  appearing  that  the  rieid 
made  to  Bagwell  had  not  been  accept-ed  and  did  not  conform  to  n  survey  of 
the  land  which  had  been  made  in  the  action,  on  motion  of  the  plaintiffs 
that  deed  was  set  aside  and  a  deed  conforming  to  the  survey  was  made. 
After  this  Baxter  filed  the  aflidavit  of  api)ellant  J.  W.  Mouser  and  entered  a 
motion  to  set  aside  this  order.  Subs(Hiuently,  the  defendants  filed  another 
allidavit  of  Mouser  and  enteivd  a  similar  motion,  and  still  later  Mouser  him- 
self  npp«';irr(l  in  the  action  and  entered  a  like  motion.  The  court,  on  hear- 
ing of  Mousit's  motion,  ovi'rruled  it  and  from  this  order  he  appeals. 

In  Mous.ts  atTldavit.  flleil  on  the  motion,  it  was  stated  in  substance  that 
the  one  t'ighth  undivided  interei^t  in  the  Spratt  land  rt^ferred  to  was  not  In- 
cluded' in  the  decree  under  which  Bagwell  bought,  but  was  included  in  tbe 
survey  upon  which  the  deed  to  lingwell  was  btised;  that  Bagwell  did  T\ot 
buy  this  interest  in  the  Spratt  tract;  that  he  was  willing  to  pay  $13  for  1^ 
and  that  it  cut  him  off  fmm  his  road  to  his  timliered  land.  None  of  the 
heirs  of  Charles  Roller  appeal.  No  one  intere8te<l  in  his  estate  compl*^^*' 
The  only  complaint  in  this  court  is  J.  W.  Mouser,  who  is  a  stranger  to  the 


L.  ft  N.  B.  B,  CO.  V.  PBIOE^S  ADM'b.  1033 

estate  and  a  stranger  to  the  action.  If  more  land  has  been  conveyed  to  Bag. 
well  than  he  bought  only  those  interested  in  Charles  Boiler's  estate  can 
complain.  His  purchase  and  his  deed  only  pass  to  him  the  title  of  the 
parties  to  the  action.  Mouser  does  not  set  up  any  title  in  him  to  Charles 
Boiler's  int«rest  in  the  Spratt  land.  And  if  Mouser  has  any  right  or  title  to 
the  Spratt  land,  or  any  part  of  it,  his  rights  are  in  no  way  affected  by  the 
judgment. 

His  appeal  is,  therefore,  dismissed. 


LOUISVILLE  &  NASHVILLE  K.  11.  CO.  v.  PRICE'S  ADM'R. 
(Filed  November  19,  IW)3— Not  to  he  reported  ) 

1.  Practice— Judgment  sustained  by  evidence-  -Where  the  evidence  in  a 
<jlvil  action  is  conflicting,  the  credibility  of  the  witnesses  is  for  the  jury, and 
the  verdict  will  not  be  disturbed  unless  it  is  palpably  against  the  evidence. 

2.  Railroads—Trespnsser— Where  a  I'ailroad  crosses  one  of  the  main  streets 
of  a  town  it  is  incumbent  on  those  mnnaging  a  train  to  look  out  for  persons 
on  the  crossing  and  to  exercise  ordinary  care  to  prevent  injury  to  them. 
The  fact  that  a  person  walks  diagonally  over  the  crossing  does  not  render 
him  a  trespasser  on  the  railroad  property. 

3.  Instructions— In  an  action  for  damages  for  the  liilllng  of  a  XK»rson  by  a 
train  at  the  pulilic  crossing  an  instniction  which  required  those  in  charge  of 
the  train  to  give  such  signals  of  the  train's  approach  as  were  iviisonably 
necessary  tp  warn  persons  thereof  was  not  misleading  in  using  the  two 
words  "signals  and  warnings."  any  signal  l)eing  a  warning, 

4.  Same— The  question  of  what  constitutes  ordinary  care  on  the  part  of 
one  using  a  public  crossing  is  one  for  the  jui*y,  and  the  courts  will  not  lay 
down  any  rule  defining  it. 

6.  Gross  negligence— The  l)acking  of  a  train  over  a  railroad  crossing  at  a 
leading  thoroughfare  in  the  main  part  of  a  town  in  the  dark  and  without 
signal  is  gross  negligence. 

B,  D.  Warfleld  for  appellant. 

J.  F.  Gordon  and  W.  J.  Cox  and  Jonson  &  Jennings  for  appi-llee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Hobson. 

Madisonville  in  Hopkins  county  is  a  town  of  about  ft.:^m  people.  Appel- 
lant's railroad  track  runs  through  the  town  and  crosses,  in  the  main  portion 
of  the  town,  Center  street,  which  is  one  of  its  le^iding  thoroughfares.  A 
freight  train  going  south  pulled  across  this  crossing  about  7  o'clock  at  night 
on  January  17,  1902.  It  stopped  a  short  distance  south  of  the  crossing  and 
then  ba<;ked  northward  over  the  crossing  with  a  view  of  going  down  on  what 
Is  known  as  Providence  .switch  to  get  out  of  the  way  of  a  passing  train.  It 
had  been  standing  across  the  street  for  some  minutes  and  pulled  .south  so 
that  travel  on  the  strwfc,  which  had  been  stopped,  might  pass  over,  there 
being  an  ordinance  of  the  town  forbidding  the  obstruction  of  the  crossing 
for  more  than  a  given  number  of  minutes.  The  deceased,  Kwing  Price, 
lived  at  Providence,  which  was  seventeen  miles  from  Madisonville.  and 
came  to  Madisonville  that  afternoon  in  a  buggy,  reaching  there  about  half 
past  six  o'clock.    He  was  going  diagonally  over  the  cnjssing  as   the   train 
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backed  up  from  the  south  nnd  was  struck  in  the  back  and  run  over  and 
killed.  The  evidence  introduced  for  the  Plaintiff  tended  to  show  that  the 
train  was  backed  without  any  sig^nal  being  given  and  without  any  precau- 
tions to  protect  persons  on  the  crossing.  The  evidence  for  the  defendant 
showed  that  warning  was  given  of  the  approach  of  the  train  and  there  was 
also  evidence  by  it  to  the  effect  that  the  deceased  got  upon  the  steps  of  the 
backing  caboose  and  attempted  to  cross  over  it  while  in  motion  and  thus 
lost  his  life.  The  evidence  was  very  conflicting,  but  the  jury  found  for 
the  plaintiff,  fixing  the  damages  at  110,500,  and  on  the  whole  case  we  do  not 
think  the  verdict  ought  to  l>e  disturl)ed  undei^'the  evidence.  We  think  the 
weight  of  the  evidence  shows  thnt  the  deceased  was  not  aware  of  the  ap- 
proach of  the  train  and  was  struck  and  run  over  while  he  had  "his  back  to 
it.  And  while  the  evitlence  would  have  susUvined  a  verdict  for  the  defend- 
ant on  the  ground  th'it  ainplH  notice  of  the  movement  of  the  train  was 
given,  still  on  this  question  the  jury,  who  saw  nnd  heard  the  witnesses,  is 
the  tribunal  established  by  law  to  pass  on  the  facts,  and  some  weight  must 
be  given  to  thrir  finding.  It  is  only  where  their  verdict  is  palpably  against 
the  evidence  that  this  court  is  warranted  in  disturbing  it.  Where  the  evi- 
dence is  conflicting  the  credibility  of  the  witnesses  is  peculiarly  for  them. 

The  street  was  a  public  highway  and  the  fact  that  the  deceaseil  was  walk- 
ing diagonally  ovi»r  the  crossing  did  not  make  him  a  trespasser.  It  was  in- 
cumbent on  those  managing  the  train  to  look  out  for  persons  on  the  highway 
and  exercise  ordinary  care  to  prevent  injury  to  them.  The  court  instructed 
the  jury  as  follows: 

"No.  1.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  public  fretiuently  used  Main  Cross  <ir  Center  street  in  t)ie  city  of 
Madisonville,  where  the  defendant's  railroad  crosses  same,  then  it  was  the 
duty  of  the  defendant,  in  backing  Its  trains  over  Main  Cross  or  Center  street 
crossing  in  M'ulisonville,  to  give  such  signals  and  warnings  of  the  train's 
approach  as  were  reasonably  necessary  under  the  circumstances  to  warn  per- 
sons in  the  act  of  using  said  crossing  of  the  approach  of  the  train  and  to  use 
ordinary  care  to  keep  its  engine  and  cars  under  such  control  as  to  avoid  in- 
jury to  parsons,  exercising  ordinary  care  for  their  own  safety,  in  using  said 
crossing,  and  if  the  jury  believe  from  the  evidence  that  the  agents  and  ser- 
vants of  the  defendant  engaged  in  the  movement  of  its  trains  failed  to  give 
such  signals  and  warnings  or  to  have  the  train  under  such  control,  and  the 
plaintiff's  decedent,  Ewing  Price,  lost  his  life  by  reason  of  such  negligence 
of  the  defendant's  employes,  and  he  was  at  the  time  exercising  ordinary  care 
for  his  own  s:ifecy,  then  the  law  is  for  the  plaintiff  and  the  jury  will  so 
find. 

"No.  4.  The  court  says  to  the  jury  that  no  particular  kind  of  signals  or 
w\irnings  were  required,  but  any  kind  or  character  reasonably  sufficient  to 
give  notice  of  the  movement  of  the  train  to  a  person  who  was  alxiut  to  use 
said  crossing,  and  who  at  the  time  was  exercising  ordinary  care  for  his  own 
safety,  and  if  the  jury  Ijelieve  from  the  evidence  that  such  signals  or  warn- 
ings were  at  the  timi»  given,  th-^n  the  jui-y  will  find  for  the  defendant. 

"No.  5.  If  the  jury  b'lieve  from  thii  evidence  that  Kwiug  Price  lost  his 
life  by  reason  of  crossing  ovej*  or  between  the  cars  while  the  train  was  in 
motion,  then  the  jury  will  find  for  the  defendant. 
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''Instruotiona 'D.'  Even  though  the  jury  may  believe  from  the  evidence 
that  the  defendant's  agents  and  servants  were  negligent  in  the  operation  of 
the  train  or  cars  which  caused  the  accident  in  this  action  complained  of» 
still,  if  the  jury  further  believe  from  the  evidence  that  plaintiff's  intestate 
was  also  negligent,  and  that  but  for  his  negligence  the  accident  would  not 
have  happened,  then  the  law  is  for  the  defendant  and  the  jury  should  so 
find/' 

Instruction  1  only  requires  defendant  to  give  such  signals  of  the  train's 
approach  as  were  reasonably  necessary  to  warn  persons  using  the  crossing 
of  the  train's  approach,  and  to  use  ordinary  care  to  keep  its  train  under 
such  control  as  to  avoid  injuring  them.  Any  signal  was  ti- warning  of  the 
train's  approach.  The  use  of  the  two  words  ''signals  and  warnings."  could 
not  have  misled  the  jury.  Taken  as  a  whole,  the  instruction  only  requires 
the  exercise  of  ordinary  c-iire.  The  court  properly  left  to  the  jury  the  ques- 
tion of  ordinary  care  on  the  part  of  deceased  in  using  the  crossing.  This, 
court  has  time  and  again  refused  to  lay  down  the  rule  of  stop,  look  and 
listen.  Tlie  court  properly  told  the  jury  that  if  the  deceased  lost  his  life  l)y 
reason  of  his  crossing  over  the  cars  while  the  train  was  in  motion,  there 
could  be  no  recovery,  but  there  was  no  other  state  of  facts  shown  by  the  evi- 
dence on  which  any  instruction  as  to  his  conduct  could  have  been  predicated. 
(P.  &  M.  R.  V.  Hohel,  75  Ky.,  41;  L..  C.  &  L.  R.  R.  v.  Goetz's  Adm'r,  7ft 
Ky.,  442  ) 

The  other  instructions  given  by  the  court  defined  negligence  and  gave  the- 
measure  of  damages.  There  was  sufficient  evidence  of  gross  negligence  to 
submit  the  question  to  the  jury;  for  the  crossing  was  known  to  be  much 
traveled  and  had  just  been  vacated  by  the  train  for  the  purpose  of  the  pub- 
lic's using  it,  and  if  the  train  was  liiicked  in  thp  dark  over  the  crossing  as 
described  by  testimony  for  the  plaintiff,  noiselessly  and  without  signal,, 
there  was  gross  negligence  in  the  management  of  the  train. 

Judgment  affirmed. 


UNION  CASUALTY  AND  SURETY  CO.  v.  GODDARD. 
(Filed  November  19,  1903— Not  to  be  reported.) 

1.  Accident  insurance— Hazardous  occupations— In  an  action  to  recover 
on  a  policy  of  accident  insurance  for  the  death  of  one  who  had  met  his  death 
while  cleaning  a  gun  in  his  room,  the  defendant  was  not  entitled  to  rely  on 
the  provisions  of  the  policy  limiting  its  liability  in  case  of  the  hazardous 
occupation  of  hunting  where  the  insured  was  engaged  in  the  occupation  of 
a  druggist  and  had  engaged  in  hunting  for  pleasure  for  a  short  time  only 
previous  to  his  death. 

9.  Presumption  against  suicide— Where  the  dead  body  of  an  insured  is 
found  under  circumstances  indicating  that  death  may  have  resulted  either 
from  accident  or  suicide,  the  presumption  is  against  suicide  as  contrary  to 
Uhe  general  conduct  of  mankind. 

3.  Proof  of  insanity— The  refusal  of  the  trial  court  to  admit  testimony  to 
show  that  a  certain  person  had  died  in  a  lunatic  asylum  and  that  another 
had  committed  suicide  will  not  be  disturbed  in  the  absence  of  proof  to  show 
their  relation  to  the  insured. 

4.  Judgment  supported  by  evidence -The  questions  of  whether  the  insured 
knew  the  gun  was  loaded  and  voluntarily  exposed  himself  to  danger  there- 
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from,  and  whether  he  shot  himself  with  suicidal  intent  having  been  sab. 
luitted  to  the  jury  and  having  been  determined  in  favor  of  the  insured,  the 
finding  of  the  jury  will  not  be  disturbed. 

C.  H.  Shield  and  Percy  Werner  for  appellant. 

Dodd  &  Dodd  for  appellee. 

Appeal  from  Jeflferson  Circuit  Court,  Chancery  Branch,  Second  Livision. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  13,  1901,  appellant  issued  to  William  H.  Qoddard  a  policy,  in 
suring  him  in  the  sum  of  S5,000,  for  the  period  of  twelve  months,  against 
bodily  injuries  sustained  through  external,  violen^t  and  accidental  means. 

The  policy  was  for  the  l)eneflt  of  his  father,  Edward  A.  Goddard.  About 
Christmas,  iftOl,  William  H.  Goddard  went  to  Greensburg,  Ky..  on  a  hunt- 
ing trip  and  stayed  there  hunting  until  the  1st  of  January.  He  concluded 
to  go  home  the  next  morning  and  when  he  came  in  that  evening  said  he 
would  go  up  stairs,  take  off  his  hunting  clothes,  pack  his  grip  and  come 
down  afterwards.  He  was  staying  with  his  uncle,  W.  H.  Ward.  He  started 
up  stairs,  taking  his  gun  with  him.  When  he  reached  the  steps  there  was 
another  gun  sitting  in  the  corner  bt>longing  to  his  uncle,  whose  son  had  been 
hunting  with  Goddard  and  had  left  for  college  that  morning.  Goddard 
asked  lus  uncle  if  the  boy  had  cleaned  the  gun  that  morning  before  he  left 
for  college.  His  uncle  said  he  had  not.  Goddard  said  he  would  take  the 
gun  up  with  him  and  olean  it;  he  reached  out  and  got  the  gun  and  went  on 
up  the  stairs  to  his  room.  They  heard  him  moving  about  up  stairs  whistling 
and  singing.  The  uncle  had  invited  some  friends  in  that  night  to  a  game 
of  carroms  and  when  they  came  he  went  to  the  steps  and  called  to  Goddard 
to  come  into  the  dining  room  as  his  friends  had  come  and  he  wished  him  to 
join  them.  Goddard  was  whistling  and  singing.  He  stopped  and  said  **I 
will  be  down  in  a  few  minutes."  The  uncle  went  back  to  the  dining  room 
and  h{id  hardly  Uiken  his  seat  when  a  noise  was  heard  and  he  ran  up  stairs 
to  Goddard '8  room  and  found  him  lying  on  the  floor  dead  with  a  gun-shot 
wound,  which  entered  near  the  left  nipple  and  tore  away  the  left  ventricle 
of  the  heart.  He  had  pulled  off  his  hunting  coat,  also  his  hunting  shoes 
and  had  put  on  a  pair  of  slippers.  Near  liim  was  a  rocking  chair  from  which 
he  had  apparently  fallen.  His  uncle's  gun  was  lying  on  the  floor  near  him 
and  the  gun  rod  with  a  rag  on  it,  which  was  discolored  with  powder  stains, 
was  under  the  body  on  the  floor.  His  own  gun  was  clean.  His  uncle's  gun 
had  one  empty  shell  in  it  and  one  loaded  shell.  It  was  a  breech -loading 
gun.  Xerir  the  chair  was  a  bed.  The  wound  in  his  chest  ranged  slightly 
upward,  but  not  much.  Up  to  the  time  he  went  up  stairs  he  had  lieen 
laughing  and  talking,  and  as  shown  by  a  numlier  of  persons  who  saw  him 
that  day,  in  excellent  spirits.  His  grip  was  sitting  by  the  side  of  the  bed 
open  and  with  things  arranged  in  it  in  order.  His  uncle's  gun  was  partly 
cleaned. 

The  plaintiff  filed  this  suit  to  recover  on  the  policy  on  these  facts  on  the 
idea  that  the  young  man,  while  cleaning  his  uncle's  gun,  in  ignorance  tiiat 
it  'was  loaded,  accidentally  discharged  it  into  his  own  person.  He  was 
crippled  in  his  right  hand,  and  the  plaintiff's  theory  is  that  he  was  holding 
the  gun  with  his  left,  or  good  hand,  as  he  cleaned  it.  and  was  thus  shot  in 
the   left  side.     The  defendant  pleaded   that   the   insured   shot  himself  with 
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gulcidal  Intent;  also  that  he  was  killed  by  reason  of  his  voluntarily  expoa^ 
iDg  himself  to  an  avoidable  danger,  and  relied  on  the  provisions  of  the  policy 
under  which,  in  this  event,  It  was  only  liable  for  1260.  .It  also  pleaded  that 
the  occupation  of  hunting  is,  under  the  policy,  specially  hazardous,  and  relied 
on  a  clause  of  the  policy  limiting  its  Hnbility  to  fl.ROO,  in  the  case  of  the- 
more  hazardous  occupation  of  hunting.  The  court  sustained  a  demurrer  td 
the  last  defense  and  properly  so,  for  the  injured  was  a  druggist  by  occupation 
and  not  a  hunter.  He  was  simply  huniing  on  a  little  pleasure  trip  and  was 
not  killed  while  bunting,  but  while  sitting  in  his  uncle's  house  cleaning  his 
uncle's  gun  simply  as  an  accommodation.  The  court  submitted  to  the  jury 
the  question  whether  the  assured  knew  the  gun  was  loaded  and  voluntarily 
exposed  himself  to  danger  therefrom,  also  the  question  whether  he  shot  him- 
self with  suicidal  intent.  The  jury  found  for  the  plaintiff  on  these  issues, 
and  we  do  not  think  the  evidence  warranted  any  other  conclusion.  While  it 
is  true  that  the  assured  had  taken  out  about  tlo.OOO  of  life  insurance  in  the 
fall  of  1901,  and  had  applied  for  >15.(K)0  more,  the  policy  for  which  had  not 
been  received,  it  would  seem  that  these  svere  in  some  measure  at  least  what 
are  called  "Flyer  Policies,"  that  is,  policies  issued  at  a  very  low  rate  by 
agents  about  the  close  of  the  year  in  order  to  increase  the  amount  of  insur- 
ance written  by  them.  We  do  not  see  that  the  jury  could  have  misunder- 
stood the  instructions  or  been  misled  by  them.  The  assured  either  shot 
himself  accidentally  or  with  suicidal  intent*  and  the  finding  of  the  jury  was. 
in  effect  that  he  did  not  shoot  himself  with  suicidal  Intent. 

The  defendant  offered  to  show  by  Dr.  B.  A.  Williams  that  Sylvia  GocTdard 
had  died  in  a  lunatic  asylum  and  by  another  witness  that  Mallie  K  Knott 
had  committed  suicide.  The  court  excluded  this  evidence,  and  of  this  com- 
plaint is  made.  W^e  fail  to  find  in  ttie  record  anything  showing  that  Sylvia 
Goddard  or  Mallie  E.  Knott  were  related  to  the  assured.  The  evidence  seems 
to  have  been  offereii  upon  the  idea  that  it  was  competent  to  show  insanity 
in  bis  family  with  a  view  to  showing  that  he  was  insane.  But  in  \  lew  of  all 
the  evidence  in  the  case  and  the  uncontradicted  proof  as  to  his  state  of  mind 
and  body,  and  his  conduct  up  to  the  time  he  was  killed,  we  hardly  see  that 
this  proof,  if  admitted,  could  have  been  of  any  value.  On  the  whole  case  we 
see  no  reason  for  disturbing  the  verdict  of  the  jury,  for  when  the  dead  body 
of  the  insured  is  found  under  circumstances  indicating  that  the  death  may 
have  resulted  from  accident  or  suicide,  the  presumption  is  against  suicide 
as  contrary'  to  the  general  conduct  of  mankind.  (.^Una  Life  Insurance  Co. 
V.  Kaiser,  34  Ky.  Law  Kep.,  3454.) 

Judgment  afiSrmed. 


LEBANON   CARRIAGE  AND   IMPLEMENT    CO.   v.  FAULKNER,   &o. 
(Filed  November  19,  1903— Not  to  be  reported.) 

1.  Landlord  and  tenant— Nuisance— A  landlord  who  leases  to  another  a 
warehouse  to  be  used  for  the  purpose  of  storing  fertilizers,  under  a  contract 
to  protect  the  tenant  in  the  peaceable  and  uninterrupted  use  and  occupation 
of  the  premises  during  the  life  of  the  lease,  is  not  responsible  to  the  tenant, 
vrhere  the  use  of  the  premises  by  him  constituted  a  public  nuisance  resulting 
in  an  injunction  prohibiting  such  use. 

3.  Same— Contract  against   public  policy— Although    the    landlord  may- 
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have  known  that  the  use  would  amount  to  a  public  nuisance,  no  right  ol 
action  arose  out  of  the  agreement  of  the  landlord  to  protect  the  tenant  from 
the  consequence  thereof,  such  a  contract  being  against  public  policy. 

Ben  Spalding  for  api)ellant. 

Lafe  S.  Pence  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  39th  of  October,  1898,  the  appellee,  Ida  B.  Faulkner,  entered  into  a 
written  contract  with  the  appellants,  the  Lebanon  Carriage  and  Impleiiieiit 
Co. ,  to  erect  for  them  two  houses  on  a  lot  owned  by  her  on  Market  street  in 
Lebanon,  Ky. ,  which  were  to  be  used  by  appellants  as  warehouses  for  the  stor- 
age, in  one  of  vehicles  and  farming  implements  and  the  other  for  fertilirers. 
The  lease  was  to  run  for  live  years  from  the  Ist  of  January,  1899.  and  appellanta 
were  to  pay  therefor  a  semi-annual  rental  of  S17o.60.     Appellants  took  pos- 
session of  the  property  under  the  terms  of  the  lease,  and  on  the  18th  of  Sep- 
tember, 1900.  instituted  this  suit  against  the  appellee,  in  which  they  allege 
that  in  accordance  with  the  terms  of  the  written  contract  they  stored  large 
ijuantities  of  fertilizers  in  the  warehouse,  which  they  had  leased  for  that 
purpose ;  and  that  the  3d  day  of  September,  1899,  Mrs.  Hardesty,  who  operated 
a  hotel  on  the  adjoining  property,  sued  out  an  injunction  restraining  them 
from  storing  fertilizer  in  the  warehouse  on  the  ground  that  it  was  a  '*nuls- 
ance"  by  reason  of  the  offensive  odors  emitting  from   the  fertilizers;  that 
they  gave  appellee  notice  of  this  suit  and  called  upon  her  to  defend  it,  which 
she  refused  to  do;  that  they  thereupon  employed  an  attorney  and  defended 
the  suit;  but   that  it  resulted  in  a  judgment  against  them  for  1150  in  dam- 
ages and  $63.15  in  cost,  and  they  were  also  compelled  to  pay  an  attorney's 
fee  of  $150,  and  the  injunction  was  made  permanent.     They  further  allege 
that  they  have  been  greatly  damaged  in  being  deprived  of  the  use  if  the 
property  for  the  purpose  for  which  it  was  rented,  and  prayed  a  judgment  for 
92,000  against  the  defendant.     A  general  demurrer  was  sustitined  to  the  peti- 
tion.    Thereupon  appellant  filed  an  amended  petition  in  which  they  alleged 
in  substiince  that  before  they  had  stored  any  fertilizer  in   the  warehouse, 
Mrs.  Hardestry  objected  and  notified  them  that  she  would  enjoin  such  use 
thereof  as  a  nuisance;  and  that  they  notified  appellee  of  the  threat  of  Mrs. 
Hardesty;  and  that  she  agreed  with  them  that  she  would  indemnify  them 
against  any  damages  which  they  might  sustain  by  reason  of  the  use  by  them 
of  the  warehouse  for  storing  the  fertilizer;  and  that  they  relied  upon  this 
agreement  and  proceeded  to  make  use  of  the  house  for  that  purpose;  and  that 
appellee  knew  the  nature  and  character  of  the  business  which  they  proposed 
to  conduct  therein;  and  prayed  as  in  their  original  petition.     A  general  de- 
murrer was  also  sustained  to  the  amended  petition;  and  appellant  declining 
to  plead  further,  have  appealed  to  this  court  and  ask  a  reversal. 

By  the  written  contract  the  appellee  is  under  obligations  to  protect  appel- 
lants in  the  peaceable  and  uninterrupted  use  and  occupation  of  the  premises 
during  the  life  of  che  lea.se,  but  there  is  no  obligation  on  her  part  to  protect 
them  from  the  consequences  of  maintaining  a  public  nuisance  on  the  leased 
premises.  While  they  were  given  the  right  to  store  fertilizers  in  the  ware- 
house, the  legal  presumption  must  be  indulged  that  it  was  contemplated 
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that  it  would  be  done  in  a  lawful  manner,  and  that  they  would  only  store 
fertilizers  in  such  manner  as  not  to  violate  the  law.  But  if,  as  alleged,  ap- 
pellee knew  that  the  purpose  for  which  the  warehouse  was  to  be  used  by  ap- 
pellant was  illegal  and  would  amount  to  a  public  nuisance,  no  right  of  action 
would  arise  out  of  the  agreement  on  her  part  to  protect  them  from  the  con- 
sequences thereof.  Such  a  contract  is  against  public  policy  and  can  never 
become  the  foundation  of  a  right  as  between  the  parties  themselves.  We, 
therefore,  conclude  that  the  trial  court  properly  sustained  the  demurrers  to 
plaintiff's  amended  and  original  petitions. 
Judgment  affirmed. 


UNION   BENEVOLENT   SOCIETY   NO.  8,  OF  ATHENS,   KY.  v.  MAR- 
TIN, &c. 

(Filed  November  19,  1903— Not  to  be  reported. ) 

1.  Secret  order— Schism— Controversy  over  pi-operty— Eight  members  of  a 
secret  society  are  not  entitled  to  recover  from  2(50  members  the  property 
belonging  to  the  society  on  the  ground  that  they  are  standing  with  and  by 
th^  Grand  Lodge  to  which  the  sccieiy  formerly  belonged,  without  showing 
that  they  are  ol)eying  the  rules  and  carrying  out  the  purposes  of  the  organ- 
ization; hence,  it  is  proper  for  the  court  to  instruct  the  jury  to  believe  that 
the  eight  members  organized  and  operated  as  the  society  "in  gmnl  faith" 
before   they   are  authorized  to  find  a  verdict  in  their  favor. 

2.  Same— Where  the  schism  in  a  secret  order  arose  over  an  attempt  to  have 
the  society  restored  to  membership  in  the  Grand  Lodge,  from  which  it  had 
previously  withdrawn,  and  to  have  it  accept  the  ritual  or  hand  l)0()k  promnl- 
i;ated  by  authority  of  the  grand  lodge,  the  minority,  who  were  in  favor  of 
the  proposition,  are  rtot  entitled  to  recover  the  property  of  the  onler  from 
the  majority,  who  opposed  it,  as  there  was  no  right  in  the  Grand  Lodge  to 
force  the  society  to  renew  its  membership.  ^ 

Forman  &  Forman  and  B.  E.  Smith  for  appellant. 

J.  Einbry  Allen  and  George  Denny  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  the  second  appeal  of  this  case.  (Union  Benevolent  Society  No.  8  of 
Athens,  Ky.  v.  Martin,  &c.,  23  Ky.  Law  Uep.,  2276.)  On  the  first  trial  the 
court,  upon  hearing  the  testimony  offered  by  the  plaintiff,  appellant  here, 
gave  a  i)eremptory  instruction  to  find  for  the  defendants.  It  was  the  judg- 
ment entered  on  that  verdict  that  was  reviewed  on  the  former  appeal.  But 
one  side  of  the  case  was  heard,  and  the  court's  opinion  was  ))ased  upon  the- 
facts  then  presented.  Previous  to  the  time  the  appellant  submitted  to  the 
jurisdiciiion  of  the  Grand  Lodge,  the  society  at  Athens  was  in  existence. 
Under  the  laws  of  the  Grand  Lodge,  any  society  failing  to  pay  the  dues  to  it 
for  two  consecutive  years,  forfeits  its  charter  and  membership  in  the  Grand 
Lodge.  The  Union  Benevolent  Society  No.  8,  of  Athens,  Ky. ,  on  September 
2,  when  there  was  no  schism  in  it,  passed  a  resolution  withdrawing  from 
the  Grand  Lodge  and  refused  thereafter  to  pay  dues  to  it.  In  1899  one  Foley, 
representing  the  Grand  Lodge,  appeared  before  the  society  and  end(f^vored  to 
Induce  it  to  be  restored  to  membership  in  the  Grand  Lodge,  and  to  accept 
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the  * 'ritual  or  hand  book"  that  was  promulgat€«d  by  the  grand  council, 
which  seems  to  have  been  some  authority  connected  with  the  Grand  Lodgv, 
but  sub:)rdlnate  to  it.  Against  this  proposition  the  entire  society  voted, 
except  eight  menil>ers,  and  the  eight  members  claim  in  this  prooeediDg  to 
represent  the  appelhmt,  and  are  using  its  name  in  this  litigation.  Two 
hundred  and  .'^ixty  mem1)erH  are  standing  by  the  nction  of  the  society  in 
withdrawing  from  the  (irand  Lodge,  and  the  eight  members  claim  to  be 
standing  with  and  by  the  (irand  Lodge,  and  are,  therefore,  entitled  to  the 
personal  prop»'rty  belonging  to  the  society.  Two  hundred  and  sixty  mem- 
bers of  the  society  have  lieen  carrying  out  all  the  purposes  of  the  ot-winiza- 
tion;  burying  deceased  members,  paying  benefits,  dnes,  etc. ;  meeting  in  the 
lodge  room  and  conducting  the  business  strictly  in  accortl  with  its  rules. 
The  eight  memlwrs  seem  to  have  been  meeting  at  houses  of  neighbors;  send- 
ing at>out  12  a  year  and  delegates  to  the  Grand  Lodge.  They  have  not  tit*n 
attempting  to  carry  out  the  purposes  of  the  society ;  have  not  lx»en  burying- 
or  assisting  in  burying  its  members  or  paying  benefits,  etc.  The  society 
owned  a  hearse;  harness  for  two  horses;  chairs  for  lodge  room,  and  had 
some  money  on  hands  for  ptiying  the  expenses  assumed  and  promi&4*d  by  it 
in  its  organization. 

The  court,  by  instruction  No.  1,  in  substance  told  the  jury  that  if  the 
Grand  Lodge  promulgated  the  "ritual  or  hand  book,"  and  if  as  many  as  seven 
members  accepted  the  regulations,  and  in  good  faith  organized  and*operat«d 
as  the  Union  Benevolent  Society  No.  8.  of  Athens,  Ky.,  they  were  entitled 
to  the  custody  and  possession  of  the  property  of  the  lodge.  It  is  urged,  that 
the  court  erred  in  using  the  words  *' in  good  faith."  The  weight  of  the- 
testimony  tends  to  show  that  the  minority  members  did  practically  nothing 
that  was  required  by  the  rules  and  purposes  of  the  society.  Therefore,  if 
they  were  not  obeying  the  rules  and  carrying  out  the  purposes  of  the  organ- 
ization, they  must  be  held  as  not  proceeding  in  good  faith  to  organise  and 
operate  as  the  Union  Benevolent  Society  No.  8,  of  Athens,  Ky..  wj  think  the 
court  properly  submitted  that  question  to  the  jury. 

Bv  instruction  No.  2,  the.  court  in  substance  told  the  jury  to  find  for  the 
defendants,  if  the  society  at  the  time  the  rules  and  regulations  were  pre- 
sented to  it  in  1899.  was  not  a  member  of  the  Grand  Lodge.  The  court  pro- 
ceeded upon  the  idea  that  if  the  society  was  not  a  member  of  t^e  Grand 
Lodge  that  body  could  not  prescribe  a  ritual  or  hand  book  for  its  govern- 
ment. This  is  certainly  true.  Under  the  law  of  the  Grand  Lodge,  if  » 
society  failed  to  pay  its  dues,  it  forfeitetl  its  charter  and  membership.  The 
society  not  only  refused  to  pay  dues  to  the  Grand  Lodge,  but  it  passed  ^ 
resolution  that  it  was  no  longer  a  member  of  the  Grand  Lodge.  Thi.s  reso- 
lution was  passed  when  there  was  no  schism  in  the  society,  and  from  the 
record  the  infert^nce  is  to  h<i  drawn,  that  no  member  dissented  from  6uch 
action.  No  right  existed  in  the  Grand  Lodge  to  force  the  society  to  renew 
its  membership  in  it;  l)esides  the  overwhelming  testimony  is  that  the  repre- 
sentiitive  of  the  (Srand  Lodge,  at  the  meeting  at  which  he  endeavored  to  ob- 
tain its  return  to  meml)er8hip  therein,  said  that  they  were  not  compelled  lo 
so  return,  or  to  accept  the  ritual  or  hand  book  promulgated  by  theUmnd 
Lodge.  We  are  of  the  opinion  that  the  court  proj^rly  gave  instruction  No- 
2,  to  the  jury. 
The  judgment  is  affirmed. 


^l\e  K^i^t^cky  Ij:aW  Reporter 
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FERGUSON  V.  SMITH,  &o. 

(Filed  November  20,  1903— Not  to  be  reported. ) 

Purchase  money— Affirmance  on  evidence— In  this  action  for  the  recovery 
of  alleged  deferred  purchase  money  payments  on  a  conveyance  of  real  estate, 
the  judgment  of  the  trial  court  adjusting  the  claims  as  between  the  various 
parties  will  not  be  disturbed  in  view  of  the  conflicting  testimony. 

J.  F.  Butler  and  Roscoe  Vanover  for  appellant. 

Appeal  from  Pilce  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bui*nam. 

On  the  20th  day  of  May,  18^,  the  appellant,  John  M.  Ferguson,  conveyed 
by  general  wain-anty  deed  to  the  appellee,  Lee  Smith,  a  tiact  of  land  in  Pike 
county  for  the  recited  consideration  of  Si05  in  hand  paid,  and  other  valuable 
consideration  to  be  paid.  On  the  2d  day  of  August,  1900,  Lee  Smith,  in  con- 
sideration of  love  and  affection,  conveyed  the  land  to  his  wife,  Louisa  Smith. 
Subsequently.  Louisa  Smith,  her  husl)and  uniting  therein,  sold  and  conveyed 
the  same  tract  of  land,  by  general  warranty  deed,  to  J.  S.  Cline,  for  the  re- 
cited consideration  of  J750,  |47o  of  which  was  paid  in  cash.     On  the day 

of ,  1902,  the  appellant,  J.  M.  Ferguson,  brought  this  suit  against  Lee 

Smith,  Loufsa  Smith  and  J.  S.  Cline,  in  which  he  alleged  that  there  was  a 
balance  of  purchase  money  due  to  him  from  Lee  Smith  of  $275,  and  asked 
that  he  be  adjudged  a  lien  on  the  land,  and  that  enough  thereof  should  be 
sold  to  pay  his  debt.  Both  J.  S.  Cline  and  Luuisa  Smith  deny  the  balance 
alleged  to  be  due  !)y  plaintiff,  or  that  anything  was  due  him  thereon. 

It  appears  from  the  testimony  that  the  appellant,  J.  M.  Ferguson,  had 
made  his  home  with '  the  appellees,  Lee  and  Louisa  Smith,  for  many  years 
prior  to  the  execution  of  the  deed  on  the  20th  of  May,  1899,  and  that  he  con- 
tinued to  reside  with  them  until  after  the  execution  of  the  deed  from  Lee 
Smith  to  his  wife,  Louisa  Smith.  About  that  time  Ijei'  and  Louisa  Smith 
separated,  and  the  two  men  went  to  live  together.  Both  of  them  testify  that 
Ferguson  sold  to  Smith  a  portion  of  the  tract  of  land  covered  by  the  deed  at. 
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^he  stipulated  price  of  1125;  and  that  subsequently  the  boundary  wafi  ex- 
-tended  so  as  to  include  another  adjacent  pit^ce  of  land.  When  the  deed  was 
'Written  it  was  made  to  cover  both  pieces;  that  no  valuation  was  placed  upon 
the  second  piece  of  land,  but  it  was  agreed  that  appellant  should  be  paid 
therefor  whatever  in  his  judgment  it  should  be  reasonably  worth.  These 
statements  are  contradicted  by  houia  Smith,  and  by  facts  testified  to  by  a 
number  of  other  witnesses,  which  tend  to  show  that  he  had  been  paid  in 
full.  Upon  final  submission,  the  circuit  judge  decided  that  appellant,  Fer- 
guson, should  be  paid  by  the  appellee,  J.  S.  Cline,  the  vendee  of  Loiii^ai 
Smith.  $iOf),  and  tliat  the  Iwlance  of  the  1275  retained  by  him  should  be  paid 
tjver  to  Iisjuis>i  Smith,  after  talsing  out  the  costs. 

In  view  of  the  contradictory  character  of  the  testimony  we  do  not  feel  dis- 
posed to  disturb  the  judgment  of  the  trial  court  in  the  matter,  and  it  is, 
therefore,  aHirmed,  b  )th  upon  the  appeal  of  J.  M.  Ferguson  and  that  of 
Xiouisa  Smith. 


MORON  v.  COMMONWEALTH. 
(Filed  November  20,  1903.) 

1.  Br.\ich  of  the  p  »ace— Jurisdiction-^TTnder  the  provisions  of  the  charter 
of  cities  of  the  sixth  class  and  of  section  143  of  the  Constitution,  the  jurisdic- 
tion of  the  police  court  of  such  a  city  of  the  olTenst*  of  a  breach  of  the  peace 
is  only  CDUcurrent  with  other  courts  and  not  exclusive,  notwithstandiuK  the 
passage  of  an  ordinance  by  the  lx)ard  of  trustees  fixing  the  same  penalty  for 
the  offense  as  that  fixed  by  statute. 

2.  Bar— Judgment  of  ci^^mit  court— Where  the  circuit  court  first  liegan  the 
prosecution  it  took  jurisdiction  of  the  case,  and  its  judgment  is,  under  sec- 
tion 108  of  the  Ctmstitution,  a  litir  to  a  prosecution  for  the  same  offense 
under  the  city  ordinance. 

-Saui  G.  Hardin  for  appellant. 

'  C.  3.  Pratt  and  M.  R.  Todd  for  appellee. 

-" Appeal  from  Laurel  Circuit  Court. 

^Opinion  of  the  court  liy  Judge  Nunn. 

'  The  appellant  appeals  from  a  judgment  of  the  Laurel  Circuit  Court  ren- 
dered af^ainst  him  on  an  indictment  charging  him  with  a  breach  of  the 
-peace,  awioiintlng  to  i.*»l. 

The  appellant  on  the  trial  introduced  an  ordinance  p.issed  by  the  trustees 
of  the  town  of  London,  a  sixth  class  town,  fixing  the  same  penalty  for  a 
bceach  of  the  petice  as  that  fixed  by  the  statutes.  All  the  evidenct*  sthowed 
that  the  offense  for  which  the  appellant  was  tried  in  the  circuit  court  was 
coiximitted  within  the  city  limits  of  London.  At  the  conclusion  of  the  evi- 
^iice  the  appellant  moved  the  court  to  give  a  peremptory  instruction  upon 
the  theory  that  the  charter  of  sixth-cla.ss  towns  gave  to  the  polici*  c«:>urt  ex- 
clusive jurisdiction  of  this  offense.  The  court  refused  to  give  the  instruc- 
tion, and  of  this  appellant  complains. 

We  are  of  the  opinion  that  the  lower  court  was  right.  The  cases  of  Coni- 
-monwealth  v.  Wickersham,  99  Ky.,  21;  City  of  Owensboro  v.  Slmms,  99 
JCy.,  49,  and  Commonwealth  v.  Hunt<»r,  19  Ky.  Law  Rep.,  1109,  conclusively 
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settle  this  question.  In  addition  to  the  reasons  given  in  these  cases,  we  may 
also  add  that  the  charter  gives  to  the  police  court  exclusive  jurisdiction  for 
the  enforcement  of  all  ordinances  of  the  town  and  concurrent  jurisdiction 
with  justices  of  the  peace,  circuit  courts  and  county  courts  for  the  enforce- 
ment of  the  criminal  law  within  its  limited  jurisdiction.  The  circuit  court 
In  the  case  before  us  was  not  attempting  to  enforce  an  ordinance  of  the  town 
of  London;  it  had  no  jurisdiction  except  on  appeal,  to  enforce  such  an  or- 
dinance, because  such  jurisdiction  was  exclusively  given  to  the  police  court, 
but  by  the  statutes  and  section  143  of  the  Constitution  it  had  concurrent 
jurisdiction  with  the  police  court  for  the  trial  of  such  an  offense  as  charged. 

Where  the  jurisdiction  is  concurrent,  as  in  this  case,  that  court  which, 
having  jurisdiction  of  the  subject  matter,  and  in  good  faith  first  begins  the 
prosecution  for  the  enforcement  of  the  law,  gets  jurisdiction  of  the  case. 

Under  section  1H8  of  the  Constitution  if  the  appellant  had  been  tried  under 
the  ordinance  it  would  have  been  a  t)ar  to  a  trial  under  the  statutes,  and 
vice  versa.  The  appellant  contends  that  there  is  a  distinction  between  the 
powers  given  police  judgeR  in  cities  of  the  third  class,  under  which  the  opin- 
ions above  referred  to  were  rendered,  and  the  lowers  given  police  judges  in 
sixth  class  towns,  liimding  the  charters  of  cities  of  the  third  class  and 
towns  of  the  sixth  class,  and  construing  them  in  connection  with  section  148 
•of  the  Constitution,  they  are  only  given  exclusive  jurisdiction  to  enforce 
all  oadinauce.s,  and  concurrent  jurisdiction  with  other  courts  in  the  en- 
forcement of  general  laws  within  the  territorial  limits  prescriiied  by  stat* 
utes. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


COMMONWEALTH  v.  DICKERSON. 

(Filed  November  20,  1903— Not  to  be  reported. ) 

Local  option— Violation  of— It  is  not  a  violation  of  the  local  option  law  for 
«  person  to  give  another  a  drink  of  spirituous,  vinous  or  malt  liquors  in  the 
territory  where  that  law  is  in  force  unless  it  appears  that  it  was  given  for 
the  purpose  of  being  sold  by  the  person  to  whom  it  was  given  within  the 
district;  but  the  offense  is  complete  if  the  gift  wtts  made  for  that  purpose 
«ven  if  the  place  of  giving  was  outside  of  the  local  option  district. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  John  W.  Dickerson,  was  indicted  in  the  Green  Circuit  Court 
for  giving  spirituous  liquor  to  another,  in  a  local  option  district.  The  charge 
in  the  indictment  being  that  he  did  "unlawfully  give,  procure  for,  or  furnish 
to,  one  Ed.  Handy,  a  drink  of  spirituous  or  vinous  liquor  in  a  local  option 
•district,  when  the  local  option  law  was  then  in  full  force  and  effect." 

In  the  trial  of  the  appellee  under  the  indictment,  the  only  witness  intro- 
duced was  Ed.  Handy,  who  testified  that  in  November,  1902.  in  the  town  of 
<3reensburg,  the  appellee  gave  him  a  drink  of  whisky,  he  being  at  the  time 
twenty-one  years  of  age,  and  not  an  inebriate.  It  was  admitted  that  the 
town  of  ^Qreensburg  was  in  a  local  option  district  at  the  time.     Upon  the 
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ooDclusion  of  the  eyideDce,  the  appellee  moved  the  court  to  peremptorily  li>^ 
struct  the  jury  to  find  him  not  guilty,  which  motion  was  sustained  by  the> 
oourt,  and  the  peremptory  Instruction  given,  in  obedience  to  which  the  jurj 
returned  a  verdict  of  acquittal.  The  Commonwealth's  attorney  excepted  to- 
the  ruling  of  the  court  in  granting  the  peremptory  instruction,  and  prajed 
an  appeal  to  this  court,  which  was  granted. 

The  question  presented  by  the  appeal  for  our  consideration  is,  whether  or 
not  it  is  a  violation  of  the  local  option  law  for  a  person  to  give  another  a. 
drink  of  spirituous,  vinous  or  malt  liquor  in  territory  where  that  law  is  in 
forced  It  is  contended  for  the  Commonwealth  that  the  appellee  was  guilty^ 
of  a  violation  of  the  local  option  law  as  amended  by  the  act  of  March  11^ 
1903  (Acts  1902,  page  41).  The  only  provision  of  that  law  which  makes  it  axiv 
offense  to  "give"  to  another  "spirituous,  vinous  or  malt  liquors."  Is  found 
in  section  2,  wherein  it  is  declared  that  "it  shall  be  unlawful  for  any  person 
to  sell,  lend,  give,  procure  for,  or  furnish  to  another  any  spirituous,  vlnoua 
or  malt  liquors,  or  to  have  in  his  possession  spirituous,  vinous,  or  malt, 
liquors  for  the  purpose  of  selling  them  in  any  territory  where  said  act  is  in 
force,  and  any  person  so  offending  shall  be  fined  not  less  than  $60,  nor  more- 
than  llOO,  and  imprisoned  not  less  than  ten,  nor  more  than  fifty  days.'* 
•  In  Huyser  v.  Commonwealth,  25  Ky.  Law  Rep.,  page  608,  this  court,  lik 
construing  certain  provisions  of  the  act  of  March  11,  1902,  said  of  section  9: 
"It  will  be  observed  that  the  object  of  the  foregoing  section  is  not  the  pun- 
ishment of  the  person  who  himself  sells,  or  otherwise  disposes  of  spirituous^ 
vinous  or  malt  liquors,  where  local  option  is  in  force,  for  his  punishment  is. 
provided  for  by  section  five  of  the  act,  but  its  object  is  the  punishment  of 
the  person  who  shall  sell,  lend,  give,  procure  for,  or  furnish  to  another  such 
liquors,  to  be  sold  by  the  latter  where  local  option  is  in  force,  or  for  bavins 
in  his  (the  former's)  own  possession  such  liquors  for  the  purpose  of  selling 
them  in  the  forbidden  territory. ' ' 

It  is  manifest,  however,  that  the  gift  to  itnother  of  spirituous,  vinous  or 
malt  liquor,  in  territory  where  local  option  is  in  force,  whether  the  quantity 
given  be  one  drink  or  more,  is  not  an  offense  under  section  8  of  the  act, 
supra,  unless  it  be  made  with  the  intent  or  purpose  that  it  is  to  be  sold  by 
the  person  to  whom  it  is  given,  in  territory  where  local  option  is  in  force; 
but  if  given  with  that  purix)iie,  the  offense  is  complete,  even  though  the 
place  of  giving  is  outside  of  the  territory  where  local  option  obtains. 

Afi  further  said  in  Huys«*r  v.  Common  wen  1th,  supra,  **  section  5  ♦  *  • 
takes  the  place  of  section  4  of  the  original  act,  and  its  objtct  is  the  punish- 
ment of  any  person  who  sells  liquors  where  local  option  is  in  foroe.  Its  lan- 
guage embraces  any  sale,  barter  or  loan  of  spirituous,  vinous  or  malt  liquors 
that  may  l)e  'directly  or  indirectly'  made  within  the  inhibited  territory. 
This  section  also  makes  it  an  oft'ense  for  any  person  to  knowingly  furnisib  or 
rent  a  house,  n>om,  wagon,  or  other  conveyance,  or  thing,  in  which  such 
liquors  are  sol(^  bartered  or  loaned.  And  the  punishment  prescriljed  for  the 
oflfeiist  s  nanu>d  in  this  seetion  is  a  tine  of  not  less  than  t*^.0  nnr  more  than 
|100,  or  iinprisonnieut  in  jail  of  not  less  than  ten  nor  more  than  fifty  days, 
or  both  fine  and  imprisonment,  in  the  discretion  of  tlie  court  or  jury."    ♦   •  • 

Though  the  language  of  section  five  makes  it  unlawful  for  one  to  "sell, 
barter  or  loan"  spirituous,  vinous  or  malt  liquors  in  territory  where  local 
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option  is  In  force,  It  does  not  make  it  an  offense  for  one  to  give  to.  another 
«iidi  liquors  in  the  territory  mentioned.  The  evidence  in  this  case  shows 
that  the  whisky  given  the  witness  hy  appellee  was  not  given  to  be  sold  in  a 
Jocal  option  district,  but  was  only  a  drink.  It  follows,  therefore,  that  the 
<rial  court  did  not  err  in  giving  the  peremptory  instruction. 
Wherefore,  the  judgment  is  affirmed. 


HAYES,  &o.  V.  WALKER. 
(Filed  November  20,  1903— Not  to  be  reported. ) 

1.  Peddler's  note— Estoppel— While  a  note  executed  in  consideration  of  the 
conveyance  of  the  right  to  sell  a  patent  window  screen  is  void  for  failure  to 
have  written  across  its  face  the  words  "peddler's  note,"  as  required  by  sec- 
tion 49SS  of  the  Kentucky  Statutes,  one  of  the  obligors  therein  is  estopped  to 
deny  its  validity  as  ngainst  a  purchaser  who  relied  upon  his  statements  that 
the  note  was  all  right  and  was  thereby  induced  to  purchase  It. 

2.  Same— While  the  assurances  of  the  obligor  operate  as  an  estoppel  as  to 
himself,  they  can  not  be  extended  so  as  to  in  any  way  bind  his  wife,  who 
was  his  co-obligor,  or  to  have  the  effect  to  convert  the  void  note  into  a  live 
obligation  as  to  her  in  the  absence  of  express  authority  from  her  to  so  bind 
her. 

8.  Same— Presumption— The  fact  that  the  husband  made  her  a  joint  pur- 
<;haser  with  himself  of  the  patent  right  and  she  afterwards  ratified  his  action 
by  executing  tiie  note  and  a  mortgage  on  her  property  does  not  raise  the  pre- 
sumption that  he  also  had  authority  to  bind  her  by  his  assurances  to  the 
purchaser  of  the  note  as  to  its  validity. 

Hendrick  &  Miller  for  appellants. 

Oliver  &  Oliver  for  appellee. 

Appeal  from  McCraoken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellants,  Sarah  E.  Hayes  and  M.  L.  Hayes,  on  January  24,  1900, 
•executed  to  O.  T.  Gregory  their  joint  and  several  note  for  1367.60,  due  Jan- 
uary 1,  .1901,  with  6  per  cent.  Interest,  and  payable  at  the  First  National 
Bank  of  Paducah.  To  secure  the  payment  of  the  note  the  makers  gave  a 
mortgage  on  their  homestead,  a  house  and  lot  in  Paducah,  the  title  of  which 
was  In  Sarah  E.  Hayes.  The  appellants  failing  to  pay  the  note  at  maturity, 
suit  was  thereafter  instituted  upon  it  in  the  lower  court,  and  to  enforce  the 
mortgage  Hen  by  the  appellee,  C.  C.  Walker,  to  whom  it  was  sold  and  as- 
signed by  the  payee,  Gregory,  soon  after  its  execution. 

The  appellants  resisted  its  payment  and  the  enforcement  of  the  mortgage. 
The  answer  filed  by  them  admitted  the  execution  of  the  note  and  mortgage, 
but  denied  liability  thereon,  for  the  alleged  reason  thai  the  execution  of 
•both  the  note  and  mortgage  was  procured  by  fraud,  and  further  that  the 
note  was  without  consideration:  that  Is  to  say,  it  Is  averred  In  the  answer 
in  substance  that  the  note  was  executed  for  a  patent  "window  screen,"  the 
right  to  sell  which  in  certain  counties  of  the  State  of  Tennessee  was  con- 
veyed to  the  appellants  by  a  B.  H.  Oldfield,  attorney  In  fact  for  Wm.  Scott, 
«nd  that  they  were  Induced   to  purchase  the  patent  right  by  the  false  and 
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fraudulent  representations  of  Scott,  Oldfleld  and  Qregory,  as  to  its  quality 
and  value,  when  in  fact  it  was  worthless  and  known  by  them  to  be  so  at  the 
time,  for  which  reason  the  note  was  without  consideration;  that  the  persons 
who  sold  theui  the  patent  were  at  the  time  itinerant  persons  and  peddlers  to 
the  meaning  of  section  4216,  Kentucky  Statutes,  and  the  note  was  void,  and 
its  payment  was  not  enforceable,  because  it  did  not  have  written  across  its 
face  the  words  "peddler's  note,"  as  required  by  section  4223,  Kentucky  Stat- 
utes. 

The  reply  filed  by  appellee  denied  the  material  averiuents  of  the  answer, 
and  in  addition  alleged  that  he  was  an  innocent  purchaser  of  the  iu)te  for 
value,  and  further  that  he  was  induced  to  purchase  it  by  the  assaranoeof 
the  appellants  given  him,  before  and  at  the  time  of  its  purchase,  that  they 
had  no  defense  to  the  note  and  that  it  would  be  paid  at  maturity.  The  ap- 
p^lants,  by  rejoinder,  denied  that  they  gave  any  such  assurance,  or  that  the 
appellee  was  induced  thereby  to  purchase  the  note,  or  that  he  was  an  inno- 
cent purchaser  thereof.  Proof  was  taken  upon  the  issues  formed  by  the 
pleadings,  and  upon  the  trial  of  the  case  in  the  lower  court  judgment  was 
rendered  by  the  chancellor  in  appellee's  favor  for  the  amount  of  the  note, 
and  the  enforcement  of  the  mortgage  given  to  secure  its  payment,  and  by 
this  appeal  the  reversal  of  that  judgment  is  now  asked. 

Section  4-216,  Kentucky  Statutes,  declares  that  "all  itinerant  perrons  vend- 
ing lightning  rods,  patent  rights  or  territory  for  the  sale,  use  or  manufacture 
of  patent  rights  *    *    *  shall  be  deemed  peddlers." 

Section  42*23  provides  that  *  'all  notes  given  for  articles  or  rights  by  a  ped- 
dler shall  have  written  or  printed  across  the  face  the  word  'peddlers'  note.* 
To  such  notes  all  defenses  may  be  made  as  against  the  original  holder, 
whether  the  same  be  placed  upon  the  footing  of  a  bill  of  exchange  or  not; 
and  all  contracts  for  articles  or  rights  by  a  peddler  without  license,  and  all 
notes  for  such  articles  or  rights  not  haviug  the  endorsement  across  the  face 
as  hereinbefore  provided,  shall  be  null  and  void." 

This  court  has  held  that  section  4228  is  constitutional  in  the  following 
cases:  Bohon  v.  Brown,  101  Ky.,  354;  Nunn  v.  Citizens  Bank,  107  Ky,  268: 
Rumbly  V.  Hall,  107  Ky,  349.  In  Rumbly  v.  Hall,  supra,  and  also  in  Bobon 
V.  Brown,  90  Ky.  Law  Rep.,  49n,  it  was  held  that  a  not«  executed  for  a 
patent  right  can  not  be  collected  unless  it  has  written  on  it  "peddler's  note." 

The  note  in  this  case,  though  given  for  a  patent  right,  does  not  contain 
upon  its  face  the  written  words  "peddler's  note."  It  is  insisted,  however, 
for  appellee  that  it  was  not  executed  for  a  patent  right,  but  for  Iwrrowed 
money;  that  the  patent  right  purcha.sed  by  appellant  was  owned  and  sold  to 
them  by  Oldfleld,  attorney  in  fact  of  Scott,  and  that  Gregory  owned  no  In- 
terest in  the  patent  sold,  but  loaned  appellants  the  money  with  which  to  pay 
for  it,  and  that  in  any  event,  though  this  were  not  true,  and  the  note  was  In 
fact  given  for  the  patent  right,  it  is  nevertheless  collectable  in  the  hands  of 
appellee,  who  is  an  innocent  purchaser,  and  was  induced  to  take  the  note 
upon  the  assurance  of  appellant,  M.  L.  Hayes,  that  it  was  all  right,  and 
would  be  paid  at  maturity.  Our  examination  of  the  record  satisfies  us  that 
Gregory  either  secretly  owned  an  interest  in  the  p!\tent  sold  the  appellants, 
or  was  to  receive  some  part  of  the  sum  paid  for  it  by  them.  He  was  mainly 
instrumental  in  effecting  the  s«\le  to  them.     He  began  the  negotiations  hT 
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telling  the  appellant,  M.  L.  Hayes,  of  his  exploits  in  the  patent  right  busi- 
ness, and  of  the  large  sums  of  money  he  had  made  in  that  way.     By  repeated" 
interviews  and  conversations  he  '* talked  up"  the  merits  of  the  window 
screen  to  him,  introduce<l  him  to  Oldfield,  and  in  every  way  possible  assisted 
the  latter  in  selling  the  patent  to  appellants  and  pthers.    In  addition  he  Idv 
formed  the  appellant,  M.  L.  Hayes,  that  he  was  trying  to  sell  to  one  Dossett 
the  right  to  the  patent  window  screen  for  the  county  of  Graves,  and  invited* 
him  to  go  with  him  to  see  Dossett,  telling  him  that  if  he  would  help  him  to 
trade  with  Dossett  he  would  pay  him  a  commission  for  his  services.     The- 
appellant  went  with  him  to  see  Dossett,  and  heard  the  conversation  betweem 
them  about  the  window  screen,  but  took  no  part  in  the  negotiations.     Some- 
days   later  Gregory  walked   into   his  shop  and  handed   him   19,  telling  him 
that  it  was  his  part  of  the  commission  on  the  sale  to  Dossett  which  had  beeni 
consummated.     Hayes  objected  to  taking  the  money,  tilling  Gregory  that, 
he  had  done  nothing  to  earn   it,  but  the  latter  compelled  him  to  take  it. 
Indeed,  in  and  out  of  season,  Gregory  was  assiduous  in  pushing  the  sale  of" 
the  patent  upon  appellants,  and  it  is  not  a  matter  of  surprise  that  his  eflforta 
were  finally  crowned  with  success.     It  is  reasonably  apparent,  too,  from  all 
of  the  facts  and  circumstances  surrounding  the  transaction^  that  his  pre- 
tsnse  of  lending  the  mcmey  to  appellants  with  which  to  pay  for  the  patent^ 
right,   and  of   taking  to    himself  the  not-e  and  mortgage,    was  a  scheme 
planned  by  himself  and  Oldfleld  to  evade  the  requli-einent  of  the  statute  as 
to  the  placing  across  tHe  face  thereof  the  words  "peddler's  note,"  hoping 
and  Intending  by  that  means  to  conceal  from  any  would-be  purchaser  of  the 
note  its  true  character,   and  at  the  same  time  shut  out  any  defense  that 
might  be  attempted  by  the  makers. 

It  also  appears  from  the  evidence  that  the  patent  sold  the  appellants  was 
worthless,  and  that  it  was  known  to  the  vendors— Givgory,  Oldfleld  and 
Scott— to  be  worthless  at  the  time  of  Its  sale.  In  other  words,  they  imposed 
upon  the  ignorance  and  credulity  of  the  appellants,  and  thus  obtained  not 
only  the  note,  but  also  the  mortgage  upon  their  home.'Which  was  the  only 
property  the  wife  owned,  the  husband  l)eing  without  any>  and  thereby  de- 
frauded them,  or  attempted  to  do  so.  The  subsequent  conduct  of  Gregory  in 
disposing  of  the  note  is  what  would  have  been  expected  to  follow  the  main 
transaction.  Before  appellants  were  afforded  an  opportunity  to  ascertain 
the  worth lessness  of  the  patent  screen,  the  right  to  sell,  which  in  certain 
counties  they  had  bought,  the  note  was  sold  by  Gregory  to  the  appellee,  C. 
C.  Walker,  who  took  it  at  a  discount  of  12K  per  cent.,  but  Gregory  and  ap- 
pellee w^ere  shrewd  enough  to  know  that  in  order  to  prevent  any  resistance 
to  the  payment  of  the  note,  it  would  be  necessary  to  get  some  assun\nce 
from  its  makers  of  its  genuineness  and  correctness.  So,  before  the  sale  of 
the  note  to  appellee,  he  and  Gregory  got  the  appellant,  M.  L.  Hayes,  to  meet 
them  at  the  olllce  of  their  lawyer  and  they  there  obtained  from  him  some 
such  assurance  as  was  sought  by  them.  While  there  were  circumstances 
connected  with  thQ  sale  of  the  note  to  appellee— such  as  his  acquaintance 
with  Gregory  and  knowledge  of  his  being  in  the  patent  business — that  with 
proper  inquiry  would  doubtless  have  apprised  him  of  the  true  consideration 
of  the  note,  we  are  not  prepared  to  say  that  he  did  in  fact  know  for  what  it . 
was  really  given,  and  are  of  opinion  that  he  was  authorized  to  believe  from- 
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the  statemeDts  of  appellant  M.  L.  Hajes  that  the  note  was  all  right,  and 
would  be  paid,  yet  it  is  a  sifi^niflcant  fact  that  neither  he  nor  Gregory  went 
to  see,  or  talked  with  the  appellant,  Sarah  E.  Hayes,  about  the  note,  and 
nowhere  in  the  record  is  it  shown  that  she  was  consulted  by  anybody  about 
the  sale  of  the  note  to  appellee,  or  that  she  knew  anything  about  that  trans- 
action. There  were,  therefore,  no  statements  or  representations  made  by 
her  about  the  note  whereby  the  appellee  was  induced  to  become  the  pur- 
chaser of  it. 

It  is  not  contended  thnt  in  what  her  husband  said  to  appellee  about  the 
note,  he  claimed  to  be  acting?  for  the  wife.  It  can  not  be  presumed  that  he 
was  at  the  time  her  agent.  While  it  is  true  that  she  had  never  been  seei  by 
the  vendors  of  the  patent  right  pending  the  negotiations  looking  to  the  sale 
thereof,  and  that  the  sale  was  made  to  the  husband  for  the  wife  as  well  as 
himself,  and  was  acquiesced  in  by  her  when  she  signed  the  note  and  exe- 
cuted the  mortgage.  As  a  matter  of  law  the  husband  had  no  right  there- 
after to  extend  her  liability,  or  iu  any  way  bind  her  by  any  assurance  given 
by  him  with  respect  to  the  note  that  would  have  the  effect  to  convert  it  from 
a  void  note  Into  ft  live  obligation  without  authority  from  her  to  so  bind  her, 
and  no  evidence  has  been  introduced  which  tends  to  show  that  the  husband 
had  any  authority  from  her,  express  or  implied,  to  bind  her  to  the  payment 
of  the  note  in  the  hands  of  an  innocent  purchaser. 

No  presumption  of  such  authority  should  be  indulged  either  because  his 
acts  in  making  her  a  joint  purchaser  with  himself  of  the  patent  right  was 
ratified  by  her  subsequent  execution  of  the  note  and  mortgage.  Upon  the 
contrary,  the  presumption  ought  rather  to  be  indulged  that  his  agency  in 
the  matter  ceased  with  the  delivery  of  the  note  and  mortgage.  In  this  view 
of  the  law  it  follows  that  the  conversation  between  appellee  and  M.  L 
Hayes,  whereby  the  former  claims  he  ^as  induced  to  buy  the  note  of  Greg- 
ory, was  incompetent  as  evidence  against  Sarah  E.  Hayes.  We  are  of  opin- 
ion that  though  M.  L.  Hayes  is  estopped  by  his  assurances  to  appellee  as  to 
the  correctness  of  the  note,  and  that  it  would  be  paid  at  maturity,  from 
denying  his  liability  thereon,  such  estoppel  d<ies  not  exist  as  to  Sarah  £. 
Hayes,  and  can  not  be  relied  on  as  against  her,  and  the  chancellor  erred, 
therefore,  in  rendering  a  personal  judgment  against  her,  and  likewise  erred 
In  subjecting  her  real  prope^rty  to  the  payment  of  the  note  sued  on. 

Wherefore,  the  judgment  as  to  M.  L.  Hayes  is  affirmed,  bnt  to  the  extent 
that  it  affects  Sarah  E.  Hayes  or  her  property  it  is  reversed  and  the  cause 
remanded,  with  directions  to  the  lower  court  to  set  aside  the  judgment  and 
dismiss  the  petition  as  to  her,  and  for  further  necessary  proceedings  consist- 
ent with  the  opinion  herein. 
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(Filed  November  24,  1903— Not  to  be  reported. ) 

Former  jeopardy— A  conviction  in  a  magistrate's  court  for  the  offense  o( 
shooting  at  random  on  the  public  highway  is  a  bar  to  a  subsequent  prosecu- 
tion in  the  police  court,  and,  on  appeal,  in  the  circuit  oourt.  for  flourishing 
and  using  a  deadly  weapon  in  a  threatL»ning  and  boisterous  manner,  where 
the  two  offenses  were  a  part  of  the  same  transaction. 
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Mnrpby  &  Evers  and  It.  £.  Weatherford  for  appellant. 

€.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Graves  C  Iron  it  Court. 

Opinion  of  the  court  by  Gliief  Justice  Burnam. 

The  appellnnt,  Charley  Carman,  prosecutes  this  appeal  from  a  verdict  and 
judgment  rendered  in  the  Graves  Circuit  Court,  which  imposed  upon  him  a 
fine  of  S87  for  the  oflfen.«»e  '*of  flourishing  and  using  a  deadly  weapon,  to  wit, 
a  pistol,  in  a  threatening  and  boisterous  manner."  It  appears  from  the  bill 
of  evidence  that  on  the  25th  day  of  December,  1903,  the  appellant,  Carman, 
whilst  under  the  influence  of  liquor,  began  a  quarrel  with  one  Shorty  How- 
ard In  front  of  the  store  of  Ben  F.  Pyle  in  the  city  of  May  field,  and  that 
during  the  quarrel  he  twice  discharged  his  pistol;  that  Howard  ran  into  the 
store  of  Pyle,  and  appellant  followed  him,  where  he  Came  in  contact  with 
Pyle,  the  own'»r  of  the  store,  to  whom  he  used  offensive  language.  Pyle 
Immediately  telephoned  for  a  policeman,  and  Howard  about  this  time  ran 
out  of  the  store  pursued  by  appellant,  pistol  in  hand,  threatening  to  ahoot, 
but  Howard  knocked  him  down,  and  made  his  escape.  Carman  then  got  in 
bis  buggy,  left  the>  county,  and  was  absent  some  five  or  six  months.  The 
police  judge  of  Mayfleld  issued  three  warrants  for  his  arrest,  one  for  '*being 
drunk  and  disorderly."  another  for  carrying  concealed  weapons,  and  a  third 
for  "flourishing  a  deadly  weapon,  to  wit,  a  pistol,  etc."  Shortly  thereafter- 
wafds  a  justice  of  the  peace  residing  in  Mayfleld,  at  the  ^aggestion  of  the 
oounty  attorney,  issued  three  warrants  for  the  arrest  of  Carman,  one  for 
drunkenness,  one  for  carrying  concealed  weapons,  and  one  for  shooting  at 
random  on  the  public  highway.  Carman  surrendered  to  the  justice  of  the 
peace,  and  was  permitted  by  the  county  attorney  to  enter  a  plea  of  guilty  to 
the  charge  of  shotting  at  random,  for  which  offense  ailne  of  150  was  im- 
posed by  the  magistrate,  and  the  other  two  warrants  were  dismissed.  Sev- 
eral days  after  the  trial  before  the  magistrate,  he  was  arrested  upon  the 
warrants  issued  by  the  police  judge,  and  placed  on  trial  for  the  offense  of 
flourishing  and  using  a  deadly  weapon  in  a  threatening  manner.  To  this 
obarge  appellant  entered  a  plea  in  writing  of  former  conviction  for  the  same 
offense.  The  police  judge  refused  to  instruct  the  jury  on  the  plea  of  former 
conviction,  and  appellant  was  convicted  and  fined  $60.  From  this  judgment 
Carman  appealed  to  the  Graves  Circuit  Court,  and  upon  the  trial  in  that 
oourt  appellant  again  relied  upon  the  plea  of  former  conviction,  and  offered 
to  prove  by  Garnett,  the  magistrate  who  tried  him,  and  the  county  attorney, 
that  the  trial  before  the  magistrate  was  for  identically  the  same  offense  for 
which  he  was  then  being  tried.  The  trial  court  refused  to  hear  this  te.sti- 
mony,  and  also  refused  to  instruct  the  jury  upon  the  law  of  former  convic- 
tion. The  trial  in  the  circuit  court  resulted  In  a  verdict  and  judgment  for 
$87.  Section  1308  of  the  Kentucky  Statutes  provider:  *'If  any  person  shall 
draw  a  deadly  weapon  upon  another,  or  shall  point  any  deadly  weapon  at 
another,  or  shall  hold  or  flourish,  or  use  in  a  threatening  or  boisterous  man- 
ner, or  shall,  on  a  public  highway,  or  at  any  schdol  assembly,  place  of  pub- 
lic worship,  or  business,  or  in  going  to  or  from  any  place  of  public  worship, 
fire  or  discharge  at  random  any  deadly  weapon,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  whether  said  weapon  be  loaded  or  unloaded,  and,  upon  con' 
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TictiOD,  shull  be  fined  not  less  than  toO  nor  more  than  1100,  or  imprisoned 
not  less  than  ten  nor  more  than  fifty  days,  or  both.  *' 

Section  IS  of  the  Bill  of  Bights  provides  that  **no  person  shall  for  the 
same  offense  be  twice  put  in  jeopardy  of  his  life  or  limb." 

And  the  courts  have  ]il)erally  construed  this  constitutional  provision  as 
applicable  to  misdemeanors  as  well  as  to  felonies. 

"And  the  Commonwealth,  by  giving  different  names  to  the  same  thing,  or 
by  prosecuting  under  different  statutes,  ciiu  not  multiply  offenses  out  of  one 
or  the  same  series  of  acts  committed  by  the  accused.  The  rule  seems  to  be 
that  where  the  act«  done  have  been  selected  by  the  Commonwealth  and  given 
in  evidence  to  support  any  prosecution  she  may  chose  to  make,  even  for  a 
smaller  offense  than  she  might<  have  charged,  yet  on  these  same  facts  she 
can  not  thereafter  successfully  maintain  other  prostcution  for  the  higher 
offense."     (Kentucky  Criminal  Law  and  Procedure,  section  49. ) 

In  Keddy,  &o.  v. •Commonwealth,  17  Ky.  Litw  Rep.,  536,  it  was  held  that 
a  conviction  in  the  police  court  of  the  city  of  Falmouth  for  a  breach  of  the 
peace  by  shooting  and  firing  off  pistols,  etc. ,  in  the  street  was  a  l>ar  to  an 
indictment  for  vvillftiUy  and  maliciously  injuring  the  courthouse  of  Pendle- 
ton county,  the  evidence  showing  that  the  same  acts  were  complained  of  in 
both  police  court  and  on  indictment.  In  1  Bishop's  New  Criminal  Law,  sec- 
tion 10;)*>,  the  author  s/iys:  "If  the  indictment  covers  one  of  the  larger  cria»es» 
and  there  is  a  conviction  of  a  snialler  included  in  it,  there  can  be  no  new 
prosecution  for  the  larger. " 

And  in  section  1057  the  «ime  author  siiys:  "We  come  now  to  questions  in- 
herently difilcult,  and  made  more  so  by  contradictory  and  confused  decisions 
from  many  of  the  courts.  In  reason,  in  these  cases  of  offenses,  included 
within  one  another,  where  if,  as  we  have  seen,  a  man  has  been  put  in  jeop- 
ardy for  the  ol^e  which  includes  all  the  rest  he  has  been  so  also'for  each  one 
of  the  others,  it  can  not  be  competent  for  the  government  to  indict  him  first 
for  the  lowest,  then  for  the  one  next  above  it,  then  for  the  next,  and  so  on 
through  all  the  gradations  to  the  highest.  When  he  has  been  put  in  jeopivrdy 
for  the  lowest,  then,  for  example,  is  prosecuted  for  the  highest,  our  constitu- 
tioniil  guaranty  stands  in  the  way  of  his  being  convlct>ed  a  stMjond  time  for 
the  lowest." 

And  in  section  1060,  says:  "While  the  legislature  may  pronounce  as  many 
combinations  of  things  criminal  as  it  pleases,  resulting  not  unfrt-quently  in 
a  plurality  of  crimes  in  one  transaction,  or  even  in  one  act.  for  any  of  which 
there  may  be  a  conviction  without  regard  to  the  others,  'it  is,'  in  the  lan- 
guage of  Cockburn,  C.  J.,  'a  fundamental  rule  of  law  that  out  of  the  same 
facts  a  Hc-rii's  of  cha/^es  >shail  not  bv»  pivforred. '  To  give  our  constitutional 
provision  the  force  «'vidently  meant,  and  to  render  it  effectual,  'the  same 
offense'  must  be  interpreted  as  equivalent  to  the  same  criminal  act.  And 
judicial  utterances  have  even  gone  apparently  to  the  extent  that  there  can 
be  only  one  punishment  for  one  crinjinal  transaction." 

The  tt^stirnony  shows  that  the  acts  for  which  defendant  was  convicted  by 
the  magistrate  were  coulinuous.  aiul  did  not  occupy  a  greater  stretch  of  time 
than  ten  minutes.  The  shooting  at  random  and  flourishing  the  pistol  all 
occurred  during  the  same  tran.«<action.  We,  therefore,  conclude  that  the  trial 
court  erred  in  refusing  to  allow  testimony  to  establish  this  fact,  and  also  in 
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refusing  to  instruct  the  jury  upon  the  defendant's  plea  of  a  former  oonvio* 
tlon. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for^ 
proceedings  consistent  with  this  opinion. 


THOMAS  V.  FRANKFORT  AND  CINCINNATI  RY.  CO,,  &c. 
(Filed  November  24,  1903. ) 

1.  Carriers— Connecting  lines— Where  the  bill  of  lading  is  silent  as  to  the- 
charges  at  which  a  shipment  of  stock  is  to  be  transported,  and  a  connecting 
carrier  has  no  information  of  an  alleged  special  parol  contract  between  the 
shipper  and  the  preceding  carrier,  the  law  implies  an  undertaking  to  cany 
at  the  usual  and  ordinary  rate  for  wiiich  such  services  are  performed. 

2.  Lien  for  charges— A  carrier  has  a  Hen  on  the  freight  transported  by  it 
for  the  usual  and  customary  charges  of  such  transportation;  and  such  lien 
extends  to  charges  which  it  has  advanced  to  a  connecting  carrier  froui  which 
it  had  received  and  forwarded  the  freight. 

3.  Liability  of  carrier  beyond  its  iiii^s— In  the  ab.sence  of  a  special  contract 
by  a  carrier  to  deliver  a  shipment  of  freight  at  a  point  beyond  its  lines,  it  la 
not  liable. for  negligence  after  its  delivery  to  a  connecting  carrier;  and  an 
action  can  not  be  maintained  against  the  delivering  carrier  for  damages  for 
delay  in  delivering  freight  based  upon  an  alleged  parol  contract  with  the 
receiving  carrier  to  deliver  it  at  its  destination  within  a  given  time  where 
the  bill  of  lading  contained  no  such  stipulation. 

McMillan  &  Talt)ott  for  appellant. 

D.  W.  Lindsey,  John  B.  Lindsey  and  John  S.  Smith  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellant,  Claude  M.  Thomas,  against 
the  appellee,  the  Frankfort  &  Cincinnati  Railway  Co.,  under  section  181  of 
the  Civil  Code,  for  the  possession  of  116  head  of  feeding  cattle,  which  he 
alleged  were  wrongfully  detained  from  him,  and  for  $100  in  damages.  The 
defendant  answered  on  December  H.  1897,  that  at  8:30  a.  m  the  plaintiff, 
through  his  agent,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Co.,  delivered  to  them  at  Georgetown,  Ky.,  in  the  usual  course  of  business, 
three  cars  of  cattle  to  be  shipped  over  their  line  to  Paris,  Ky. ;  that  they 
paid  the  agent  of  the  plaintiff  $201  freight  reported  to  be  due  thereon;  that 
they  transported  the  three  cars  over  its  line  from  Georgetown  to  Paris,  their 
destination,  and  that  its  charges  were  $13,  which  had  ntrver  been  paid,  and 
that  it  had  a  lieu  for  the  $201  ptiid  to  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Co.,  and  for  their  own  charges,  amounting  in  the  aggregate 
to  $213;  and  that  it  had  refused  to  surrender  the  possession  of  the  cattle  until 
this  amount  was  paid,  and  asked  that  they  be  adjudged  a  lien  upon  the 
cattle,  and  for  a  sal«  of  a  sufficient  number  to  satisfy  their  bill.  The  plain- 
tiff replied  that  on  the  2d  day  of  Decemlier,  1897,  he  had  contracted  w4th  the 
Memphis  &  Charlestown  R.  R.  Co.  to  transport  from  Decatur,  Ala.,  ta 
Paris,  Ky.,  over  its  own  and  connecting  lines,  ll*?  head  of  cattle,  which 
vrere  to  be  shipped  in  three  cars  at  the  agreed  price  of  $60  per  car  load,  or< 
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1180  for  all ;  that  the  cattle  were  to  be  delivered  at  Paris,  Ky. ,  od  Friday, 
December  3,  1897;  that  either  the  Memphis  &  Charlestowu  B.  R  Go.  waa 
«uthorl7ed  to  make  this  contract  for  a  through  shipment  by  itfi  oonneotiDg 
lines,  or  that  the  connecting  lines  by  acceptance  of  the  freight  ratified  the 
contract  made  wich  him  by  the  Memphis  &  Gharlestown  B.  B.  Co.,  that  the 
delivery  of  the  cattle  to  him  at  Paris,  Ky.,  had  been  delayed  between  fifty 
and  sixty  hours  in  excess  of  the  time  agreed  upon,  and  that  during  this  In- 
terval they  had  suffered  from  want  of  food  and  water  t^o  such  an  extent  as  to 
damage  them  at  least  1350,  which  he  plead  by  way  of  set-off  and  counter- 
claim. Plaintiff  filed  with  his  reply,  and  as  a  part  thereof,  a  bill  of  lading, 
which  was  delivered  to  him  by  the  Memphis  &  Charlestown  B.  R.  Go.  on 
the  delivery  of  the  cattle  to  them,  and  which  contains  the  following  stipula- 
tion:   **I  agree  that  the  said  Memphis  &   Charlestown  B.  B.  Co.  is  only 

bound  to  carry  said  live  stock  to  its  freight  station  at ,  and  there 

have  the  same  ready  to  be  delivered  and  unloaded  by  the  consignee  or  upon 
his  orders,  or  to  such  company  or  carrier  (if  the  same  is  to  be  forwarded 
beyond  said  station),  whose  lines  may  be  considered  as  forming  a  pait  of  the 
route  to  the  destination  to  which  said  stock  is  consigned;  and  I  expressly 
agree  that  the  responsibility  and  liability  of  .said  Memphis  &  Charlestowi 
B.  B.  Co.,  and  any  and  all  connecting  lines  or  companies  as  common  car- 
riers shall  cease  at  the  end  of  their  respective  roads  or  routes  ♦  ♦  ♦  I 
further  agree  that  I  will  load,  unload  or  transfer  said  stock  at  my  own  rUk 
and  expen.sea,  and  that  in  the  event  of  accidents  or  delays  from  any  cause 
whatever,  I  will,  at  my  own  expense,  feed,  water  and  take  care  of  said  stock, 
or  cause  the  same  to  be  done  for  me." 

The  bill  of  lading  does  not  set  out  the  alleged  or  any  agreement  as  to  the 
price  for  which  the  cattle  were  to  be  transported.  The  defendant  filed  a 
^general  demurrer  to  the  reply,  which  was  sustained,  and  plaintiff  declining 
to  plead  further,  judgment  was  entered  for  the  defendant,  and  plaintiff  has 
appealed. 

The  reply  contains  no  allegation  that  the  Frankfort  &  Cincinnati  R.  R* 
'Co.  ever  authorized  the  Memphis  &  Charleston  B.  B.  Co.  to  contract  for  it 
for  a  through  rate  on  the  stock  at  160  a  car  from  Decatur  to  Paris,  or  that  It 
had  any  knowledge  of  such  alleged  contract  when  It  received  these  cars  from 
the  C,  X.  O.  &  T.  P.  By.  Co.,  at  Georgetown,  Ky.  And  there  is  certainly 
nothing  in  the  mere  acceptance  by  them  of  these  cars  to  authorize  the  infer- 
ence that  it  ratified  the  alleged  parol  contract  for  a  through  rate  of  flSO,  as 
they  had  no  right  under  the  law  to  refuse  to  receive  from  a  connecting  line 
xars  of  such  line  loaded  with  freight,  which  la  ordinarily  transported  between 
railroad  cojipanies  according  to  the  proper  and  usual  course  of  business.  (5 
Kncyl.  of  L  iw,  2  Ed.,  160,  and  authorities  there  cited. )  As  the  bill  of  lading 
is  silent  as  to  the  charges  at  which  the  stock  was  to  be  transported,  and  ap. 
pellees  had  no  Information  of  the  alleged  special  parol  contract,  the  law  im- 
plies an  undertaking  to  carry  at  the  usual  and  ordinary  rate  for  which  such 
services  are  performed,  and  there  is  no  allegation  in  the  reply  that  the  charge 
of  f-2I3  was  in  excess  of  the  usual  and  ordinary  rate.  (Georgia  B.  R.  Co.  ▼. 
Murray,  11  S.  E.,  279.)  And  a  carrier  has  a  lien  on  freight  transported  by 
it  for  the  usual  and  customary  charges  of  such  transportation.  And  this 
lien  covers  charges  which  a  connecting  carrier  has  advanced  to  the  preceding 
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carrier.  (6  Cyc,  502;  Cayo  v.  Pool,  91  Ky.  Law  Rep.,  1600.)  Nor  will  th» 
lien  be  affected  by  the  fact  that  the  pre^ous  carrier  has  been  in  default  by- 
raason  of  damage  to  the  goods.  (Bowman  v  Hilton,  11  Ohio,  908,  and  Bay 
on  Negligence  of  Imposed  Duties,  864. )  There  is  no  allegation  of  negligeno&. 
on  the  part  of  appellee  after  the  receipt  by  them  of  the  cars  from  either  con- 
nectiDff  carrier  at  Qeorgetown,  Ey.  Besides,  the  claim  for  damages  in  tblB; 
case  is  based  upon  the  alleged  contract  of  the  Memphis  &  Charlestown  R. 
B.  Co.  to  deliver  the  cattle  in  Paris,  Ky..  on  Friday,  December  8,  18d7.. 
Whilst  the  bill  of  lading  which  is  made  a  part  of  the  reply  contains  no  such, 
stipulation,  but  only  undert-nkes  to  carry  the  cars  to  the  end  of  their  line, 
and  deliver  them  to  the  connecting  carreer.  The  law  is  well  settled  that  Iik 
the  absence  of  a  special  contract  by  the  carrier  to  deliver  stock  at  a  point 
beyond  its  line,  it  is  not  liable  for  negligence  after  its  delivery  to  the  con- 
necting carrier.  (L.  &  N.  R.  R.  Co.  v.  Cooper.  19  Ky.  Law  Bep.,  1159; 
Bryan  v.  M.  &  P.  R.  R.  Co.,  74  Ky..  597;  L.  &  N.  R.  R.  Co.  v.  Tarter,  1^. 
Ky.  Law  Rep.,  99Q;  Elliott  on  Railroads,  section  488;  Ireland  v.  Mobile  & 
Ohio  R.  R.  Co..  105  Ky,,  400.)  In  the  cane  of  Boogs,  &c.  v.  Martin,  53  Ky.> 
930,  the  entire  shipment  was  by  one  vessel  from  New  Orleans  to  LouisviIle> 
there  was  no  question  of  the  payment  by  the  delivering  carrier  of  charges  to 
the  preceding  carrier,  and,  therefore,  has  no  application  to  the  facts  of  this, 
case.  But  it  was  there  held  that  a  oiirrier  has  a  lien  on  goods  carried,  which, 
he  might  detain  until  the  freight  was  paid. 
For  reasons  indicated  the  Judgment  id  affirmed. 


WEisiGER.  &o,  V.  Mcdonald,  &c. 

(Filed  November  24,  IfiOS. ) 

Descent— Real  est«ite  of  infant— Under  the  provision  of  section  1401  of  the 
Kentucky  Statutes  that  *'lf  an  infant  dies  without  issue,  having  title  to  real 
estate  derived  by  gift,  devise  or  descent  from  one  of  his  parents,  the  whole 
shall  descend  to  that  parent  and  his  or  her  kindred  as  hereinbefore  directed, 
if  there  is  any,"  and  of  subsection  6  of  section  494  of  the  Civil  Code  that 
"the  person  who  would  have  been  entitled  to  the  property  if  it  had  not  been 
sold,  shall  be  entitled  to  the  proceeds,  or  to  the  property  in  which  they  have 
been  invested,"  the  brothers  and  sisters  of  the  father  are  entitled  to  the  pro- 
ceeds of  real  estate  descended  from  hlni  to  his  infant  daughter,  who  had  died 
during  infancy  without  issue,  as  against  her  mother,  where  the  real  estate 
so  descended  had  been  sold  pursuant  to  an  order  of  court,  as  authorized  by 
chapter  14  of  the  Civil  Code,  and  pending  a  re-investment  of  the  proceeds 
the  infant  had  died. 

Robert  Harding  for  appellants. 

R.  P.  Jacobs  and  Wni.  Herndon  for  appellees. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Joe  Weisiger  died  in  Garrard  county,  this  State,  December,  1893,  intestate, 
but  was  survived  by  his  wife,  Mary  Kinnaii*d  Weisiger,  and  an  infant  daugh- 
ter, Lucile  Weisiger.     His  widow  afterwards  intermarried  with   one 
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McDonald,  with  whom  she  ie  still   living,  their  place  of  residence  being  in 
Boyle  countjr. 

Soon  after  the  death  of  the  intestate,  his  brother,  John  G.  Weisiger,  was, 
by  an  order  of  the  Qari*ard  County  Court,  appointed  and  at  once  gave  bond 
«nd  duly  qualified  as  the  statutory  guardian  of  the  infant,  Lucile  Weisiger, 
.  who  was  then  under  fourteen  years  of  age.  Subsequently  Lucile  Weisiger, 
"While  yet  an  infant  under  twenty -one  years  of  age,  died  in  Garrard  county, 
intestate,  unmarried  and  without  issue,  and  thereafter  W.  H.  Kiunaird  bv 
an  order  of  the  Garrard  County  Court  was  appointed  and  duly  qualified  as 
administrator  of  her  estate. 

At  the  time  of  his  death  Joe  Weisiger  owned  in  fee  and  wa&  in  the  po^^es- 
8ion  of  the  following  parcels  of  real  estate,  lying  in  and  near  the  city  of 
Lancaster.  Gnrrard'  county :  First,  the  undivided  half  of  a  house  and  lot 
fronting  on  Lexington  street,  the  other  hulf  being  owned  by  his  then  wife, 
now  Mary  McDonald;  secondly,  a  lot  adjoining  the  one  last  mentioned  con- 
taining a  half  acre;  thirdly,  a  lot  adjoining  the  half  acre  last  named  and 
x;ontaining  about  three  acres;  fourth,  a  lot  adjoining  the  last  one  containing 
three  roods  and  one  pole;  fifthly,  a  storehouse  and  lot  known  as  lot  No.  3 
tjn  the  plat  of  the  city  of  Lancaster;  sixthly,  two  other  adjoining  tracts,  one 
t:ontaining  twenty,  and  the  other  forty  acres,  less  one  and  three-quarter 
acres  conveyed  by  a  former  owner  to  H.  M.  Naylor.  The  two  parcels  last 
mentioned  were  owned  jointly  by  the  intestate  and  John  K.  Stormes. 

At  the  death  of  the  intestate  the  real  estate,  and  all  interest  therein  owned 
by  him,  descended  to  his  infant  daughter,  Lucile  Weisiger,  as  his  only  heir 
at  law,  subject  to  the  dower  of  the  widow,  now  Mary  McDonald.  After  the 
death  of  Joe  Weisiger,  and  before  the  death  of  his  infant  daughter,  her  stat- 
utory guardian,  John  G.  Weisiger,  instituted  an  action  in  the  Garrard  Cir- 
t;uit  Court,  in  which  she,  her  mother,  W.  H.  Kinnaird,  administrator  of  the 
estate  of  Joe  Weisiger,  deceased,  and  J.  £.  Stormes,  joint  owner  of  a  part  of 
the  real  estate  mentioned,  were  made  defendants.  The  object  of  the  action 
being  to  obtain  a  decree  for  the  sale  of  all  the  real  estate  and  interest  therein 
t)wned  by  Joe  Weisiger  at  the  time  of  his  death. 

It  was  averred  in  substancp  in  the  petition  in  that  case  that  the  lots  ooald 
not  be  divided  without  materially  impairing  their  value,  and  that  it  would 
be  impossible,  in  view  of  the  character  and  location  of  them,  to  allot  dower 
to  the  widow  so  as  to  make  the  same  remunerative  to  her,  or  what  would  be 
left  to  the  infant,  after  the  allotment  of  dower,  remunerative  to  her,  bat 
that  it  would  be  beneficial  to  all  the  parties  in  interest  to  sell  the  lots  sf*v- 
arately,  or  in  connect^ni  parcels,  and  pay  to  the  widow  her  half  of  the  pro- 
ceeds of  the  residence  lot  and  the  value  of  her  dower  in  the  remainder:  to 
Stormes  his  half  of  the  proceeds  of  the  two  parcels  owned  by  him  jointly 
with  the  infant  daughter  of  the  intestate,  which  would  leave  to  the  latter 
the  remainder  as  her  share  of  the  proceeds  of  sale. 

After  all  the  parties  to  the  action  were  brought  before  the  court  a  decree 
was  entered  by  the  chancellor  directing  the  sale  in  one  body  of  the  residence 
lot  on  Lexington  street  on  the  usual  terms,  and  after  the  customary  adver- 
tisement. The  decree  further  directed  that  one-half  the  proceeds  realized 
from  the  stile  of  the  residence  lot  be  paid  to  the  widow,  and  that  she  also  be 
paid  the  money  value  of  her  dower  out  of  the  other  half,  and  that  the  re- 
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luaiDder  which  would  be  going  to  the  infant,  should  not  be  paid  by  the  pur- 
chaser, but  remain  a  lien  on  the  realty  until  she  became  twenty-one  years  of 
age,  or  until  the  execution  by  her  guartUnn  of  the  proper  bond  as  required 
by  section  493  of  the  Civil  Code.  The  decree  further  directed  that  the  resi- 
due of  the  realty  be  not  sold  until  ordered  by  the  court.  At  the  succeeding 
term  of  the  court  a  further  decree  was  entered  wherein  it  was  adjudged  that 
the  residue  of  the  realty  be  sold,  for  the  reason  that  it  could  not  be  divided 
without  materially  impairing  its  value  and  the  value  of  each  share,  and  that 
the  best  interest  of  the  infant  required  that  it  Ixi  sold  for  a  re- investment  of 
her  share  of  the  proceeds  as  provided  by  law. 

At  the  same  term  of  court  John  G.  Weisiger,  guardian  of  the  infant,  Lucile 
Weisiger,  executed  bond  with  good  security,  as  provided  by  section  4i)3  of  the 
Code  in  th^  case  of  sales  of  the  real  estate  of  infants,  which  was  duly  ac- 
cepted and  approved  by  the  court.  The  sales  ordered  by  both  decrees  of  the 
court  were  duly  made  by  the  master  commissioner  ns  therein  directed,  and 
his  reports  thereof,  upon  being  filed,  were  approved  by  the  court,  and  from 
his  report  of  the  first  sale  it  appears  that  Mary  McDonald,  widow  of  the  in- 
testate, became  the  purcha.ser  of  the  dwdiing  house  and  lot  sold  under  the 
first  decree  at  the  price  of  $3,5»)0;  for  this  sum  she  executed  bond,  with  good 
security,  which  she,  upon  its  maturity,  paid  in  full,  and  $l,386.«o  thereof 
went  into  che  hands  of  the  guardian  of  the  infant,  which  sum  was  her  share 
of  th  j  proceeds  arising  from  the  sale  of  the  dwelling  house  and  lot  after  the 
widow  was  paid  her  half  of  the  entire  proce^fds  and  the  value  of  her  dower 
in  the  infant's  half. 

From  the  report  of  the  second  sale  made  by  the  c<jmmissioner  it  appears 
that  the  residue  of  the  intestate's  real  estate  brought  the  sum  of  15,002,  nnd 
that  after  paying  Stormes  his  half  of  what  was  realized  from  the  sale  of  the 
two  parcels  of  which  he  was  a  joint  owner  with  the  intestate,  and  piying  to 
the  widow  the  value  of  her  dower  in  the  remainder,  there  was  left  to  the  in- 
fant $3,S>33.68,  which  sum  was  also  paid  to  her  guardian.  It  further  appears 
that  after  the  sums  realized  from  the  sales  of  the  real  estate  of  the  infant, 
Lucile  Weisiger,  had  been  paid  to  her  guardian  and  before  any  steps  had 
l)een  or  could  be  taken  by  him  or  by  the  court  to  reinvest  the  same,  her 
death  occurred,  following  which  her  administrator,  W.  H.  Kinnaird,  whose 
appointment  and  qualification  as  such  has  already  been  recited,  demanded 
of  ber  guardian  the  sums  of  money  which  he  had  received  for  his  ward  from 
the  sales  of  the  real  estate,  and  the  latter  thereupon  paid  the  administrator 
the  sums  so  received  and  held  by  him  amounting  in  the  aggregate  to  15,820.38. 

Thereafter  suit  was  brought  in  the  Boyle  Circuit  Court  by  the  appellants, 
John  G.  Weisiger,  M.  C.  Weisiger,  Emma  Weisiger,  Lucy  W.  Harding 
(formerly  Lucy  Weisiger),  and  her  husband,  Samuel  Harding,  against  the 
appellees,  Mary  McDonald,  W.  H.  Kinnaird,  administrator  of  the  estate  of 
Lucile  Weisiger,  deceased,  to  recover  of  them  the  amount  paid  by  J.  C. 
Weisiger.  as  guardian  of  Lucile  Weisiger,  to  the  administrator  of  the  latter' s 
estate.  It  is  alleged  in  the  petition  that  the  father  and  mother  of  Joe  Weis- 
iger, deceased,  are  both  long  since  dead,  and  that  the  appellants,  J.  C.  and 
M.  C.  Weisiger,  are  brothers,  and  the  appellants,  Emma  M.  Weisiger  and 
Lucy  Harding,  sisters  of  Joe  Weisiger,  deceased,  and  that  the  four-named 
are* his  only  surviving  brothers  and  sisters,  and  Msrere   the  only  uncles  and 
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aunts  aod  heirs  at  law  of  bis  daughter,  Luoile  Weisiger,  deceased,  and  that 
hy  reason  of  her  death  in  infancy,  and  the  fact  that  all  the  real  estate  owned 
by  her  descended  to  her  from  her  father,  the  proceeds  thereof  that  were  paid 
to  the  administrator  by  her  guardian  descended  to  them  under  and  by  Tirtae 
'  of  section  1401,  Kentucky  Statutes.  It  is  further  averred,  in  the  petition  that* 
the  administrator  after  collecting  the  proceeds  of  the  infant's  real  estate 
from  the  guardian,  unlawfully  paid  it  all  over  to  Ma;7  McDonald,  mother 
of  the  infant:  that  the  latter  has  wrongfully  converted  it  to  her  own  use, 
and  now  holds  it  without  right,  and  refuses  to  pay  it  to  the  appellants,  and 
they  prayed  judgment  against  her  and  the  administrator  for  the  amount 
thus  converted  by  them. 

The  appellee  filed  a  demurrer  to  the  petition,  which  was  sustained  by  tb» 
lower  court,  and  the  petition  dismissed,  and  from  that  judgment  this  appeal 
was  taken. 

Section  1401,  Kentucky  Statutes,  provides  that  "if  an  infant  dies  without 
issue,  having  the  title  to  real  estate  derived  by  gift,  devise  or  descent  from 
one  of  his  parents,  the  whole  shall  descend  to  that  parent  and  his  or  her 
kindred  as  hereinbefore  directed,  if  there  is  any;  and  if  none,  then  in  like 
manner  to  the  other  x^arent  and  his  or  her  kindred;  but  the  kindred  of  one 
shall  not  be  so  excluded  by  the  kindred  of  the  other  parent,  if  the  latter  ia 
more  remote  than  the  grandfather,  grandmother,  uncles  and  aunts  of  the 
intestate  and  their  descendants." 

It  is  conceded  by  the  appellees  that  if  the  real  estate  that  descended  to  the 
infant,  Lucile  Weisiger,  upon  the  death  of  her  father  had  remained  unsold 
it  would,  under  the  statute,  supra,  have  gone  at  her  death  to  the  appellants, 
but  they  contend  that  inasmuch  as  it  was  converted  into  money  before  her 
death,  it  became  and  must  be  treated  as  personalty,  and  that  as  subsection  i 
of  section  1403,  Kentucky  Statutes,  directs  that  "the  personal  estate  of  an 
infant  shall  be  distributed  as  if  he  had  died  after  full  age,"  the  same  went 
to  the  mother  at  the  death  of  the  infant,  and  is  consequently  rightfully  held 
by  her. 

In  construing  section  1401  of  the  statute,  supra,  this  court  in  Tnlbott  v. 
Talbott,  17  B  Men.,  1,  held  that  "the  purpose  of  the  legislature  (inenactinc^ 
it),  was  to  limit  the  descent  of  the  real  estate  of  an  infant  dying  without 
issue  to  that  side  of  the  house  from  which  it  came,"  and  in  Powers  v. 
Daugherty,  K3  Ky.,  187,  it  was  also  held  that  "if  an  infant  dies  without 
issue,  having  title  to  real  estate  derived  from  one  of  his  parents,  the  whole 
descends  to  the  kindred  of  that  parent,  provided  such  kindred  are  not  more 
remote  than  the  grandparents,  uncles  and  aunts  of  the  infant."  Indeed,  in 
the  a])senre  of  any  authoritative  statement  from  this  court,  the  language  of 
the  i^tatut*^  itself  clearly  manifests  that  such  is  the  disposition  to  be  made  of 
the  real  estate  of  an  infant  dying  without  issue. 

Subsection  (5,  section  491,  chapter  14,  Civil  Code,  relating  to  the  sale  of  the 
real  estate  of  persons  under  disability,  expressly  provides  that  "If  the  owner 
of  real  estate  which  has  been  sold  under  the  provisions  of  this  chapter  die 
during  infancy,  or  being  of  unsound  mind  die  intestate,  or  being  an  adult 
married  woman  die  without  having  received  the  proceeds  of  sale,  upon  her 
written  request,  and  upon  privy  examination  as  is  authorized  by  this  chap- 
ter, or  without  disposing  in  the  nuinuer  authorized  by  law  of  the  property 
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in  which  the  proceeds  may  have  been  invested,  the  person  who  would  have 
been  entitled  to  the  property  if  it  had  not  been  sold,  shall  be  entitled  to  the 
proceeds,  or  to  the  property  in  which  they  have  been  invested." 

This  provision  of  the  Code  is  in  our  opinion  conclusive  of  the  question  in 
Issue  in  the  case  at  b*ir.  The  real  estate  of  the  infant  was  sold  under  chap- 
ter 14,  Civil  Code,  according  to  the  terms  of  the  judgment  for  a  re-invest- 
ment  of  the  proceeds  for  the  infant's  benefit,  but  before  the  re-investment 
was  made,  the  Infant  died.  In  contemplation  of  law  the  proceeds  of  her  real 
estate  were  still  under  the  control  of  the  chancellor  at  the  time  of  her  death, . 
though  in  the  hands  of  her  guardian,  and  under  the  provision  of  tlie  Code, 
Bupra,  they  must  go  to  the  appellants,  as  they  are  the  persons  who  would  : 
have  been  entitled  to  the  property  if  it  had  not  been  sold. 

In  Ponieroy's  Kquity  Jurisprudence,  section  1167,  2  edition,  under  the 
head  ** Compulsory  sales  of  lanii  under  statute,  or  by  order  of  court,"  it  is 
said:  ** Where  land  is  purchased  or  taken  under  compulsory  powers  conferred 
by  statute  and  the  owner  is  sui  juris  a  conversion  is  effected;  the^ purchase 
money,  although  not  yet  paid,  becomes  to  all  intents  personalty;  but  if  the- 
owner  is  an  infant  or  lunatic,  or  the  land  is  in  settlement,  the  purchase 
money^  remains  land;  there  is  no  conversion." 

The  payment  by  the  commissioner  of  the  proceeds  of  the  infant's  real  estate 
to  her  guardian  was  without  an  order  from  the  lower  court,  and  without 
authority  of  law,  as  was  the  payment  of  the  same  by  the  infant's  guardian 
to  the  administrator  of  her  estate,  and  manifestly  the  latter  was  equally 
without  authority  to  pay  such  proceeds  to  the  mother  of  the  infant. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  to  the  lower 
court,  with  directions  to  overrule  the  demurrer  and  for  further  proceedings 
consistent  with  the  opinion  herein. 


COX,  &c.  V.  HIGOINBOTHAM'S  ADM'R,  &c. 
(Filed  November  »5,  1^)03— Not  to  be  reported.) 

1.  Jurisdicti(m  of  appeal— Amount  In  controversy — This  court  has  no  juris- 
diction of  an  appeal  from  a  jodgment  allowing  certain  claims  against  a  de- 
cedent's estate  by  one  whose  claim  amounted  to  only  $12),  where  there  was  no 
order  of  distribution  of  any  of  the  funds  in  the  hands  of  the  court. 

2.  Decedent's  estate -Verification  of  claims— Where  the  president  of  a 
bank  was  the  administrator  of  the  decedent's  estate  it  was  proper  for  a  claim 
of  the  bank  against  the  <'stuti>  to  be  verified  by  the  cashier  instead  of  the 
president. 

3.  Lost  claim— Presumption— Where  a  claim  and  the  accompanying  affi- 
davits were  lost  fmm  the  record  after  the  death  of  the  claimant,  it  will  be 
presumed,  on  appeal  from  a  judgment  allowing  the  claim,  that  the  aflldavits 
sustained  the  claini. 

4.  Interest  on  claims  against  decedent's  estate— Waiver  of  demand— A  cn»d- 
itor  of  a  decedent  is  entitled  to  recover  interebt  on  his  chiim  aceruing  after 
the  dealh  of  the  debtor,  notwithstanding  he  failtd  to  vtrify  it  and  make  de- 
mand of  payment  of  the  adniinistrator  within  om^  year  after  his  appoint- 
ment where  the  administrat(jr  waived  such  demand  hj  advising  the  cn'<litor 
not  to  prove  up  his  claim  and  promising  to  notify  him  when  he  receivwl  any- 
assets  from  the  estate  to  be  distributed  to  the  creditors. 

vol.  25—67 
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5.  Funeral  expenses— Mortgages— The  lien  of  a  mortgagee  upon  the  per- 
sonal property  of  a  decedent  is  superior  to  funeral  expenses;  the  provisions 
of  section  88r>H  of  the  Kentucky  Statutes  preferring  funeral  expenses  has  ap- 
plication alone  to  assets  In  the  hands  of  the  personal  representative  for  dis- 
tribution. 

John  T.  Hays,  J.  M.  Rothwell  and  Wm.  Herndon  for  appellants. 

Lewis  T.  Walker  and  J.  W.  Alcorn  for  appellees. 

Appeal  from  Gnrrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  action  was  instituted  for  the  settlement  of  the  estate  of  M.  W.  John- 
sjn,  who  died  a  resident  of  Garrard  county  on  December  14,  1896.  The  ap- 
peal questions  the  propriety  of  the  judgment  of  the  circuit  court  in  the 
allowance  of  certain  claims  against  the  estate. 

1st.  W.  1^.  Jennings  presented  an  account  for  8 125. HO.  which  was  allowe*!, 
and  it  is  insisted  the  proof  was  iusufflcient  to  sustain  the  claim.  This  court 
has  no  jurisdiction  of  an  appeal  from  a  judgment  where  the  matter  in  con- 
troversy is  less  than  1200;  but  it  is  urged  that  the  judgment  is  for  the  settle- 
ment of  the  estate*,  and  Involves  much  more  than  t^UO.  This  is  true,  but 
Jennings  was  intf^rested  in  nothing  but  his  claim.  If  the  allowance  of  Jiis 
claim  were  the  only  thing  complained  of,  it  could  not  be  maintained  that 
the  court  has  jurisdiction.  The  fact  that  other  claims  were  allowed  to  other 
creditors,  of  which  complaint  is  also  made,  in  no  wise  affects  the  status  of 
appellee  Jennings,  for  he  has  no  Interest  in  these  claims.  So  far  as  he  is 
concerned,  it  is  simply  an  appeal  from  the  judgment  allowing  his  claim  of 
S125  and  interest.  The  appenl  as  to  Jennings  is,  therefore,  dismissed,  for 
there  was  no  distribution  ordei-ed  of  any  funds  in  the  hands  of  the  court, 
and  there  is  nothing  moi*e  than  a  judgment  in  favor  of  Jennings  for  bis 
claim. 

2d.  The  Citizens  National  Bank  presented  a  claim,  which  was  properly 
proven  up  by  the  affldavit  of  its  cashier,  and  also  the  affidavit  of  its  teller. 
Objection  is  made  to  this  claim  t>eoiiuse  it  was  not  sworn  to  by  the  president 
of  the  liauk.  The  pi'esident  of  the  bank  was  the  administrator  of  M.  W. 
Johnson.  The  ciishier  was  the  mana»:ing  agent  of  the  Imnk,  and  was 
familiar  with  its  Ijooks  and  accounts,  and  for  this  reason  it  was  sworn  to  by 
him,  and  not  by  the  president.  The  purpose  of  the  stfitute  requiring  verifica- 
tion of  claims  is  to  reach  the  conscience  of  the  creditor,  and  this  is  best  done 
when  that  agent  of  the  corporation  who  is  most  familiar  with  the  facts 
makes  the  veriflt«tion.  The  president  of  the  l)ank,. being  the  administrator, 
thought  that  the  verification  should  l)e  made  by  the  cashier  and  not  by  bin). 
The  circuit  court  concurred  in  this  view,  and  we  see  no  substantial  error  lo 
the  prejudice  of  the  estate.  The  record  shows  the  justice  of  the  claim,  and 
we  see  nort»asou,  under  all  the  circumstances,  for  disturbing  its  allowance. 
The  costs  incurred  l^y  the  bank  in  the  suit  on  the  forged  checks  was  prop- 
erly iillowed  against  the  estate. 

3d.  John  M.  Higginlxjtham,  who  was  also  the  administrator,  presented  a 
claim,  and  in  some  way  the  claim  and  the  accompanying  affidavits  were 
lost  out  of  the  record  afti^r  his  death.  It  mu:it  be  presumed  that  the  affi- 
davits sustained  the  claim  in  the  absence  of  thi^  r.^cord. 
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4th.  Exception jg  alao^taken  to  the  allowance  of  interest  on  the  claim  of 
the  Edwards  Bernard  Go. ,  on  the  ground  that  it  was  not  demanded  of  the 
administrator,  properly  verified,  within  one  year  after  his  appointment,  and, 
therefore,  no  interest  should  have  been  allowed  on  it.  The  proof  shows  that 
the  administrator  said  to  the  company  that,  as  he  had  no  assets  on  hand  for 
the  payment  of  the  claim,  it  was  unnecesary  for  the  company  to  make  out, 
yerlfy  or  prove  its  claim,  and  that  when  he  was  ready  to  make  a  payment 
he  would  notify  it.  and  it  could  then  prove  up  its  claim.  This  statement 
was  made  to  other  creditors,  and  grew  out  of  the  following  state  of  facts : 
The  intestate  left  no  real  estate;  his  personal  estate  was  all  covered  by  mort- 
gages for  more  than  its  value,  and  the  only  thing  in  the  hands  of  the  ad- 
ministrator for  -the  payment  of  the  debts  was  a  policy  of  life  insurance, 
which  was  disputed  by  the  insurance  coiflpany,  and  on  which  the  adminis- 
trator was  prosecuting  a  suit  against  it.  The  amount  of  the  policy  waa 
150,000.  If  he  won  the  suit  there  would  be  plenty  to  pay  the  debts.  If  he 
lost  the  suit,  there  would  be  nothing  to  pay  on  them.  So  he  told  the  cred- 
itors referred  to  not  to  prove  up  their  claims  until  it  uould  be  ascertained 
whether  there  would  be  any  assets  for  their  payment.  The  purpose  of  the 
statute  in  requiring  demand  of  the  administrator  is  to  give  him  knowledge 
of  the  claims  against  the  estate,  and  to  afford  him  an  opportunity  to  pay 
them  or  provide  for  their  pajme?it.  The  personal  representative  may  waive 
the  demand  either  before  or  after  suit  by  the  creditor.  (Thomas  v.  Thomas, 
54  Ky.,  184;  Howard  v.  Leiivill,  73  Ky.,  482;  Croninger  v.  Marthen,  88  Ky., 
62.)  The  facts  in  this  case  bring  it  within  the  rule  laid  down  in  the  cases 
cited,  for  no  harm  has  come  to  the  estate  from  the  course  followed  by  the 
administrator.  The  suit  against  the  insurance  company  is  still  pending  and 
undetermined.  The  officers  of  the  corporation  were  competent  witnesses  fop 
it  to  establish  the  waiver  of  demand. 

5th.  John  A.  Todd's  claim,  No.  1  and  IK.  were  sufficiently  proven  up  by 
his  affidavit,  the  judgment  of  the  court  filed  therewith,  and  the  affidavit  of  R. 
H.  Tomlinson  afterwards  filed.  Complaint  is  also  made  of  the  allowance  of 
Todd's  claim  marked  "O. "  This  claim  Is  properly  proven,  and  we  fail  to 
find  any  exception  to  it,  or  any  plea  of  limitation  in  the  record.  It  was  dis- 
oretionary  with  the  court  to  hear  the  proof  on  the  exceptions  to  the  claims 
orally,  none  of  the  parties  objecting. 

6th.  The  widow  complains  that  the  entire  proceeds  of  the  mortgaged  per- 
sonal property  was  paid  over  to  the  mortgagees,  and  thus  the  funeral  ex- 
penses and  cost  of  administration  were  left  to  fall  on  another  fund.  In  Milard 
V.  Shields,  V.)  Ky.  Law  Rep.,  1076,  it  was  held  that  the  lien  of  a  mortgagee 
upon  personal  property  is  superior  to  funeral  expenses,  and  that  section  3868, 
Kentucky  ^Statutes,  applies  entirely  to  assets  for  distribution  in  the  hands 
at  the  personal  representative.  The  court  followed  the  rule  laid  dowji  in 
that  case. 

After  a  careful  investigation  of  the  record  we  find  nothing  to  the  prejudice 
of  appellants'  substantial  rights.  The  claims  allowed  were  just.  The 
•amounts  allowed  were  no  more  than  what  was  due,  and  there  was  nothing 
~ln  the  hands  of  the  personal  representative  to  pay  on  them. 

Judgment  affirmed. 
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RICK'S  EX'ORS,  &c.  v.  WYATT. 
(Filed  November  25,  1903— Not  to  be  reported. ) 

1.  New  trliil— Misconduct  of  juror— The  misconduct  of  a  juror  in  a  will 
contest  in  expn»ssin^  his  opinion  pending  the  trial  that  "the  will  would 
have  to  f?o"  do's  not  sustain  the  contestant's  motion  for  a  new  trial,  the  ex- 
pression of  opinion  being  in  her  favor. 

2.  Same— Misconduct  of  prevailing  parly — An  allegation  of  mi:^onduct  on 
the  part  of  the  prevailing  party  in  a  wili  contest,  unsupported  by  evidence^ 
when  put  in  Issue  does  not  authorize  a  new  trial. 

8.  lielationship  between  juror  and  party— A  new  trial  will  not  be  grant«i 
on  the  ground  of  the  relationship  between  a  juror  and  one  of  the  gucci>ssful 
parties  where  the  relationship  was  very  ivmote  and  the  jun)r  was  not  ac- 
quainted with  the  successful  party  and  the  latter  was  not  prest»nt  at  the  trial 
and  knew  nothing  about  the  juror  being  on  the  jury. 

4.  Newly  discovered  evidence— Newly  discovered  evidence  which  is  nien*lT 
cumulative  does  not  furnish  grounds  for  granting  a  new  trial. 

6.  Same— Whiire  the  record  in  an  original  proceeding  is  not  made  a  part  of 
the  petition  or  proceedings  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  the  court  is  unable  on  appeal  to  understand  the  relevancy  or 
competency  of  the  newly -discovered  evidence,  and  on  order  granting  a  new 
trial  must  be  reversed. 

C.  W.  Good  paster,  Hazelrigg  &  Chenault  and  J.  J.  Nesbit  for  appellants. 

C.  W.  Nesbit  and  John  D.  Atkinson  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Jeff  Rice,  an  aged  citizen  of  Bath  county,  Kentucky,  died,  testate,  in  the 
county  of  his  residence.  His  will  was  admitted  to  probate  by  order  of  the 
Bath  County  Court,  from  which  an  appeal  was  prosecuted  by  his  grand- 
daughu-r,  Willie  Hodge  Wyatt.  to  the  Bath  Circuit  Court,  where  a  trial  was 
had  by  jury,  which  resulted  In  a  verdict  and  judgment  sustaining  the  will. 

After  the  expiration  of  the  term  at  which  this  trial  was  had,  the  contestant 
filed  a  petition  In  the  Bath  Circuit  Court,  alleging  as  grounds  for  a  new 
trial,  first,  that  one  of  the  jurors  was  of  kin  to  oni»  of  the  successful  litigants; 
second,  for  misconduct  on  the  part  of  one  of  the  jurors;  third,  the  miscon- 
duct of  one  of  the  prevailing  parties;  and,  fourth,  because  of  newly  discov- 
ered testimony,  which  could  not  have  been  produced  upon  the  former  trial 
by  any  diligence  on  the  part  of  the  petitioner.  All  of  these  allegations 
were  placed  in  Issue  ])y  r.^sponsive  pleading,  and.  upon  a  trial  of  the  issuea 
thus  raised,  a  judgment  was  rendered  awarding  a  new  trial,  from  which 
this  appetvl  is  pros»'(!uted ;  of  these,  in  their  order:  The  misonduct  of  the 
juror,  James  Boyd,  consisted  in  tJilking  abimt  the  case,  pending  its  trial;  it 
being  alleged  that  he  expressed  the  opinion  to  Charles  Harper,  that  "the 
will  would  have  to  go.  "  As  appellee  was  the  con test^mt.  the  expression  of 
opininn.  on  the  p  irt  of  th»'  juror,  was  lurinifestly  in  her  favor.  This,  as  said 
in  the  c:ise  of  Kvans  v.  McKinsey,  Littell's  Selected  Case.s  262,  might  have 
been  a  gnnind  for  the  ojjposing  party  obtaining  a  new  trial,  but  not  for  the 
contestant.  In  the  case  cited,  the  juror  said  that  ''he  had  made  up  his  opin- 
ion who  ought  to  reot)ver,  and  that  he  wished  to  be  upon  the  jury,  and  if  he 
Bhould   be,   ho   would  hang  the  jury  forever,  or  find  for  McKinsey."    The 
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^ourt  said:  *'It  was  on  making  this  discovery  that  McKinsey  applied  for  and 
obtained  a  new  trial."  This  court  is  unable  to  perceive  any  reason  for  dis- 
turbing the  verdict  on  the  ground  of  the  discovery  made  by  McKinsey.  If 
*he  verdict  had  been  against  Evans,  the  evidence  introduced  by  McKinsey 
might  have  formed  very  satisfactory  evidence  of  the  partiality  of  the  jury 
•against  hiim;  but  It  is  difficult  to  imagine  how  the  declarations  of  one  of 
the  jury,  that  he  would  find  for  McKinsey  can  be  construed  into  evidence  of 
partiality  against  him,  so  as  to  warrant  the  court  in  setting  aside  the  ver- 
•diet  found  contrary  to  those  declarations.  The  circumstances  of  the  verdict 
being  contrary  to  the  juror's  declarations,  is  conclusive  to  show  that  if  those 
-declarations  were  in  fact  made,  they  must  have  been  either  the  effusions  of 
mirth  or  levity,  and  that,  when  called  on  to  decide  the  contest,  the  juror, 
under  the  more  solemn  and  controlling  influence  of  his  duty  and  oath,  gave 
^  decision  free  from  that  bias  which  he  might  otherwise  have  been  supposed 
to  entertain.*'  (Drake  v.  Drake,  21  Ky.  Law  Rep.,  633,  and  Pettlbone  v. 
Phelps,  86  Am.  Dec. ,  88. ) 

The  misconduct  of  the  prevailing  party  is  alleged  to  have  been  that  William 
Bice  talked  to  one  of  the  jurors,  David  Batllff,  about  the  issues  involved  in 
the  case,  pending  the  trial.  This  allegation  was  placed  In  issue  by  the  an- 
swer, and  there  was  a  total  failure  to  establish  it  in  the  evidence. 

One  of  the  jurors,  John  B.  Jones,  was  shown  to  have  been  of  kin  to  Over- 
ton Jones,  the  husband  of  Fannie  Jones,  one  of  the  contestees;  this  relation- 
ship by  marriage  was  shown  to  be,  that  the  grandfather  of  John  B.  Jones, 
the  juror,  and  the  grandfather  of  Overton  Jones,  were  first  or  second 
'Cousins.  Neither  Overton  Jones  nor  his  wife  were  present  at  the  trial,  or 
knew  anything  about  John.B.  Jones  l)eing  on  the  jury.  The  juror  was  not 
acquainted  with  Fannie  Jones,  and  we  think  this  relationship  too  distant  to 
constitute  a  ground  for  a  new  trial.  In  the  case  of  Rhodes  v.  Crook,  11  Ky. 
Law  Rep.,  953,  the  Superior  Court  said:  "A  new  trial  will  not  be  granted 
because  of  the  relationship  of  one  of  the  jurors  to  the  successful  party,  where 
the  relationship  is  so  remote  as  to  require  the  skill  of  a  genealogist  to  deter- 
mine what  it  is,  unless  it  is  made  to  appear  that  the' selection  of  the  juror 
was  by  procurement  of  the  successful  party,  or  the  juror  Intentionally  con- 
cealed his  relationship,  that  he  might  serve  on  the  jury,  or  if  it  is  shown  his 
relationship  influenced  him  to  render  the  vercHot. " 

In  the  case  of  Northcutt  v.  Jouett,  18  Ky.  Law  Rep.,  397,  on  this  subject, 
the  court  said:  "A  number  of  grounds  for  a  new  trial  were  filed,  but  the 
only  one  insisted  on  in  the  brief  filed  is  that  Geo.  P.  Martin,  one  of  the 
jury,  was  a  relative  of  appellees,  being  a  relative  in  the  eighth  degree.  It 
also  appears  that  he  is  also  of  kin  to  the  appellants  In  the  same  degree. 

*'It  seems  to  us  that  the  relationship  was  too  distant  to  prejudice  appel- 
lants or  to  entitle  thera  to  a  new  trial.  It  seems  that  the  juror  was  not 
aware  of  the  relationship  at  the  time  he  was  examined  and  accepted." 

The  newly  discovered  evidence  was  entirely  cumulative.  On  this  subject 
the  petition  for  a  new  trial  contains  the  following:  "She  says  that  while  in 
one  sense  said  newly  discovered  evidence  is  cumulative.  It  is  such,  and  of 
such  extent,  as  will  reasonably  have  a  controlling  influence  with  another 
trial."  And  again:  "That  while  cumulative  In  nature,  said  testimony,  by 
its  volume,  can  and  will,  be  of  such  extent  as  to  change  the  verdict  and  pre- 
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ponderanceof  the  evidence  in  said  case  on  that^'subject. "  In  the  case  of  Fin- 
ley  v.  Curd,  23  Ky.  Law  Rep.,  1912,  this  court  said:  "No  rale  is  better 
established,  than  that  a  new  trial  will  never  be  granted  because  of  newly' 
discovered,  cumulative  parol  testimony,  on  a  point  that  was  directly  Id  issoe 
and  passed  upon  on  the  first  trial.'*  (Allen  v.  Perry,  6  Bush,  91;  Bell  t. 
Offutt,  10  Bush,  43. ) 

The  original  record  in  the  will  case  is  not  made  a  part  of  the  petition,  or 
proceedings  in  the  suit  for  a  new  trial,  and  is  not  brought  up  on  this  ap- 
peal; and  even  if  the  petition  did  not  afflrmatively.'show  that  the  newly-dis- 
covered evidence  was  cumulative,  the  judgment  would  have  to  be  reversed 
for  the  failure  to  bring  up  the  original  record,  as  it  would  be  impossible  for 
this  court  to  understand  ihe  relevancy  or  competency  of  the  newly  discovered 
evidence,  without  having  the  original  evidence  before  us.  In  the  case  of 
Weir  V.  Weir,  19  Ky.  Law  Rep.,  2005,  it  is'said:  ''We  are  of  opinion  that  the 
petition,  ns  amended,  was  fatally  defective.  It  utterly  fails  to  show  what 
were  the  issues  on  the  trial  wherein  the  judgment  was  had,  or  that  either 
the  appellee  or  Clififord  Weir  testified  on  that  trial  to  any  fact,  or.  if  they 
did  testify,  that  their  testimony  was  not  what  these  new  witnesses  will 
testify.  It  may  be,  so  far  aa  this  petition  shows,  that  appellant  in  the 
former  trial  admitted  his  liability  to  some  extent  and  the  jury  was  ooly 
called  to  fix  the  amount  of  recovery,  or  it  may  be  that  all  this  matter  pro- 
posed to  be  shown  by  this  new  evidence  was  directly  in  i.ssue  in  the  other 
trial.  The  petition  is  silent  as  to  all  of  these  things,  and  according  to  the 
rules  of  pleading,  all  the  facts  necessary  to  show  a  plaintiff  entitled  to 
affirmative  relief  must  be  shown  in  his  pleading. 

"Conceding  all  appellant's  allegations  to  be  true,  still  this  court  can  not 
say  that  he  is  entitled  to  a  new  trial.  This  being  an  original  action,  as  held 
by  this  court  in  lleinicke  v.  Morse,  10  Ky.  Law  Rep.,  767,  there  is  nothing 
before  the  court  in  this  case  except  as  brought  by  the  pliewdings  The  pro- 
ceedings of  the  old  case  and  the  trial  and  evidence  heard  thereon  should  have 
been  plead  iq  this  case  in  full,  or  shoald  have  been  made  a  part  of  the  peti- 
tion in  some  way  by  reference  as  exhibits,  so  as  to  necessarily  bring  that  old 
case  and  the  proceedings  had  therein  before  the  court  in  this  case.  As  that 
was  not  done,  we  can  not  know  whether  this  newly  discovered  evidence  was 
Buch  as  to  authorize  a  new  trial  in  the  other  case."  To  the  same  effect  is 
Johnson  v.  Carter,  23  Ky.  Law  Rep.,  691,  and  Overstreet  v.  Brown,  idem, 
817. 

For  the  reasons  above  indicated  the  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


MAYDWP:LL,  &o.  v.  CITY  OF  LOUISVILLE. 

(Filed  November  26,  1903. ) 

Taxation— Sprinkling  streets— The  sprinkling  of  the  public  streets  of  a 
city  is  a  public  purpose  within  the  meaning  of  section  171  of  the  ConstitQ- 
tion  which  provides  for  taxation  for  "public  purposes  only,"  and  it  is  lawful 
for  the  city  to  provide  by  ordinance  for  the  levy  and  oolleotiQn  of  tax  for 
that  purpose. 
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Lane  &  Harrison  for  appellauts. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellants,  who  are  citizens  and  taxpayers  of  Louisville,  Ky.,  (a  city 
of  the  first  class),  instituted  this  action  for  the  purpose  of  enjoining  the 
collection  and  disbursement  of  a  tax  of  3  cents  on  each  1 100  worth  of  taxable 
property,  for  the  purpose  of  sprinkling  the  streets  of  the  city.  They  claim 
the  sprinkling  of  the  streets  is  not  a  public  purpose,  and  that,  therefore,  so 
much  of  the  ordinance  as  provides  for  the  tax  is  unconstitutional  and  void. 
This  is  the  question  Involved  in  this  litigation. 

Section  171  of  the  Constitution  provides:  "The  general  assembly  shall  pro- 
vide by  law  an  annual  tax,  which,  with  other  resources,  shall  be  sufQcient  ^ 
to  defray  the  estiraat-ed  expenses  of  the  Commonwealth  for  each  fiscal  year. 
Taxes  shall  be  levied  and  collect*?d  for  public  purposes  only.  They  shall  be 
uniform  upon  all  property  subject  to  taxation  within  the  territorial  limits 
of  the  authority  levying  the  tax;  and  all  taxes  shall  be  levied  and  collected 
by  general  laws. 

"Section  181.  The  general  assembly  shall  not  impose  taxes  for  the  pur- 
poses of  any  county,  city,  town,  or  other  municipal  corporation,  but  may,  by 
general  laws,  confer  on  the  proper  authorities  thereof,  respectively,  the  power 
to  assess  and  collect  such  taxes. "    *    *    * 

These  two  sections  comprise  the  constitutional  provisions  regulating  the 
subject  in  hand.     The  charter  provisions,  appliciible  to  the  question,  are  as  - 
follows : 

"Section  3980.  Each  city  shall  raise  a  revenue  from  ad  valorem  taxes,  and 
a  poll  tax  and  license  fees,  and  to  that  end  the  common  council  of  each  city 
is  hereby  authorized  and  empowertni  to  provide  each  year,  by  ordinance,  for 
the  assessment  of  all  real  and  personal  estate  within  the  corporate  limits 
thereof  subject  to  taxation  for  State  purpost»s,  and  shall  levy  an  ad  valorem 
tax  on  same,  not  exceeding  the  rate  and  limits  prescribed  in  the  Constitu- 
tion, and  for  school  purposes  not  exceeding  .'50  cents  on  each  $100  of  taxable 
property  therein,  or  such  portion  of  poll  tax  or  liceus?  fees  as  the  council 
may  designate;  to  levy  a  poll  tax  not  exceeding  SI. 50  on  each  adult  male  in' 
habitant  thereof.     *    *    * 

"Section  2>^8l.  In  the  ordinance  fixing  for  any  year  the  tax  rate,  the  gen- 
eral council  shall  subdivide  its  levy  as  follows:  A  levy  for  schools,  a  levy  for 
the  sinking  fund,  a  levy  for  police  purposes,  a  levy  for  the  fire  department, 
a  levy  for  street  and  sewer  cleaning,  a  levy  for  sprinkling  streets,  a  levy  for 
reconstruction  of  streets,  a  levy  for  street  repairs,  a  levy  for  construction 
and  repairs  of  sewers,  a  levy  for  the  house  of  reform,  a  levy  for  charitable 
institutions,  a  levy  for  parks,  a  levy  for  library  purposes,  and  a  levy  for  gen- 
eral purposes  and  a  deficit  tax.  The  council  shall  cause  the  foregoing  levies 
to  be  made  for  the  purpose  stated  .by  an  ordinance  fixing  the  tax  rate  each 
year. 

"Section  28-26.  The  board  of  public  works  shall  have  exclusive  control  over 
the  construction,  reconstruction,  cleaning,  repairing,  platting,  grading,  im- 
proving, sprinkling,  lighting  and  using  of  all  streets,  alleys,  avenues,  lanes, 
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innrket  houses,  bridges,  sewers,  drains,  wells,  clsterDS,  ditches,  culverta, 
canals,  streams  and  water  couises,  sidewalks,  curbing  and  the  lighting  of 
public  places." 

It  will  thus  be  seen  that  there  is  ample  statutory  authority  to  uphold  the 
sprinkling  of  the  municipal  highways  at  the  public  expense. 

The  Constitution  forbids  the  collection  of  any  tax,  except  for  a  public  pur- 
pose. Is  the  sprinkling  of  the  streets  a  public  purpose?  If  ao,  the  city  has 
a  right  to  collect  the  tax;  if  not,  the  ordinance,  to  the  extent  to  which  It 
authorizes  a  levy  for  this  purpose,  is  void.  Cooley,  in  his  work  on  Taxa- 
tion, 8d  edition,  volume  1,  page  211,  says:  *'It  is  not  doubted  that  the  pre- 
servation of  the  public  health  is  a  public  purpose  of  prime  iraportanoe. 
Sanitary  regulations  are  indispensable  in  large  towns,  but  they  may  be 
made  for  every  locality.  The  right  to  provide  for  draining  low  lands  for  the 
purpose  is  well  settled,  and  the  right  to  protect  low  lands  from  overflow  may 
also  be  justified  on  the  same  reason." 

It  can  not  be  doubted,  at  this  day,  that  whatever  is  necessary  for  the 
preservation  of  the  public  health  and  safety,  is  a  public  purpose,  within  the 
meaning  of  section  171  of  the  Constitution.  For  the  purpose  of  furnishing 
the  citizens  with  pure  water,  waterworks  may  be  established,  and  public 
wells  dug  and  maintained;  that  the  public  highways  may,  without  peril,  be 
traveled  at  night,  they  may  be  lighted  at  the  public  expense;  that  the  people 
may  have  convenient  and  wholesome  places  for  resort,  public  parks  may  be 
t^stablished  and  kept.  For  the  education  of  the  young,  public  schools  are 
•conducted.  For  the  support  of  the  indigent  aged,  alms  houses  are  provided. 
For  the  reformation  of  vicious  young,  reformatories  are  maintained.  For 
the  relief  of  the  sick,  hospitals  are  provided.  For  the  protection  of  the  pub- 
lic health,  nuisances  are  abated,  streets  and  sewers  are  flushed  and  cleaned. 
As  a  protection  against  conflagration,  fire  departments  are  established,  and, 
as  a  sjifeguard  for  life  and  property,  police*  departments  are  organized. 

It  can  not  be  successfully  denied,  that  the  dust  upon  the  streets  of  large 
cities  is  a  fruitful  source  of  disease,  as  well  as  of  annoyance  to  the  citizens. 
The  same  principle  which  authorizes  the  streets  to  be  cleaned  for  the  pur- 
pose of  preventing  noisome  odors  and  epidemics  of  disease  authorizes  them 
to  be  sprinkled.  The  cases  ciited  by  counsel  for  appellants  are  not  pertinent 
to  the  question  in  issue.  Clark  v.  Louisville  Water  Co.  establishes  the  prin- 
ciple, that  the  property  of  that  corponition  is  subject  to  State  taxation;  but 
it  does  not  thereby  follow,  that  the  city  may  not  contract  with  the  corpora- 
tion, for  the  furnishing  to  its  citizens  pure  water.  This  reasoning,  on  the 
part  of  ounsel,  confounds  the  public  service  with  the  instrumentalities  by 
-which  that  service  is  effectuated.  Whatever  public  service  the  municipal 
"(corporation  may,  itself,  perform  it  may  hire  others  to  perform  for  it  if  it 
jippears  that  the  latter  method  is  the  cheapest,  and  the  best,  unless  there  be 
some  constitutional  or  statutory  inhibition.  In  the  case  of  the  City  of 
I^ouisville  v.  Commonwealth,  1  Duvall,  295,  it  was  held  that  the  fire  engines 
of  the  city  of  Louisville  were  not  exempt  from  State  taxation;  but  no  one 
has  ever  doubted  that  the  maintenance  of  a  fire  department,  for  the  purpose 
of  preventing  conflagrations,  is  a  public  service,  or  that  the  levy  of  taxes, 
for  its  maintenance,  is  authorized.  It  is  the  duty  of  cities  to  clean  its  pub- 
lic highways,  that  they  may  not  become  a  nuisance.     If,  in  their  wisdom. 
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they  806  fit  to  hire  others  to  perform  thifl  service,  it  does  not  follow  that  the 
<»rts  used  by  the  contractors  are  exempt  from  taxation ;  nor  can  it  be  de- 
duced therefrom  that,  because  they  are  not  exempt,  the  cleaning;  of  the 
streets  is  not  a  public  service.  And  yet,  this  is  the  sole  contention  of  ap- 
pellants; lofjfic  could  not  be  more  faulty,  or  inconsequential.  The  Louisville 
Tramway  Co  is  a  corporation  orfi^anizetl  for  the  purpose  of  sprinkling  the 
public  streets  more  rapidly,  and  cheaply,  by  utili^.ing  the  street  car  tracks 
than  could  otherwise  be  done.  We  are  able  to  perceive  no  reason  why  the 
municipality  may  not  contract  with  it  to  perform  this  service  so  essential  to 
the  health,  happiness  and  convenience  of  all  its  citizens. 

The  owners  of  property  abutting  upon  the  highways  sprinkled  may  get 
some  local  advantage  distinguishable  from  that  of  the  traveling  public;  but 
this  always  happens  in  the  performance  of  public  duties.  If  a  park  is  estab- 
lished, those  who  own  property  near  by,  enJ9y  an  increased  value  thereof  by 
reason  of  its  proximity  to  the  public  pleasure  ground;  but  it  does  not  follow 
that  the  establishing  of  parks  is  any  less  a  public  pur^o^e  for  this  reason. 
The  establishing  of  a  State  college  in  a  given  city  affords  that  city  a  local 
advantage  not  enjoyed  by  other  cities  of  the  Commonwealth :  but  no  one 
would  question  that  education  is  a  public  purpose,  because  of  this  fact.  All 
the  citizens  have  a  right  to  travel  the  public  streets,  and,  in  order  that  their 
health  and  convenience  may  be  conserved,  the  city  may  provide  that  they 
are  reasonable  safe,  clean  and  free  from  substances  deleterious  to  the  public 
health. 

As  sprinkling  the  public  ways  clearly  conies  within  the  constitutional  re- 
quirement of  a  public  purpo.se  the  judgm«*nt  of  the  lower  court  dismissing 
the  petition  seeking  to  enjoin  the  levy  and  collection  of  the  tax  for  that  pur- 
pose ih  affirmed. 
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FIDELITY  AND  DEPOSIT  CO.  OF  MAKYLAND  v.  SAME. 

(Fileil  November  25,  1903— Not  to  be  reported.) 

Trustee— Liability  of  surety — This  court  having  on  a  former  api)enl  set 
aside  a  settlement  and  held  that  certain  assignees  for  the  benefit  of  creditors 
should  pay  such  part  of  the  trii.st  funds  adjudged  to  them  for  attorneys'  fees, 
then  remaining  in  their  hands,  to  a  Ijank  which  ihey  had  misled  into  believ- 
ing that  an  attorney,  who  had  assigned  to  it  his  fee  in  the  case,  wns  entitled 
to  receive  a  fee,  whereas  he  was  not  entitled  to  a  fee.  the  lower  court  prop- 
erly entered  a  judgment  against  the  assignees  as  such  in  accordance  there- 
with upon  the  return  of  the  cast*;  and  it  was  proper,  in  a  separate  action 
instituted  against  the  surety  of  the  assignees  to  n*cover  the  judgment  so  en- 
tereti,  to  hold  the  surety  liable  therefor,  it  lieiiig  liable  l)e«iuse  the  judgment 
affected  merely  the  distribution  of  the  trust  funds  and  was  not  against  the 
assignees  personally. 

W.  Q,  Deering  for  Wilson's  avsslgnees. 

L.  F.  Yeaman  and  Boyle  &  Yeaman  for  appellant  Surety  Co. 

Barnett  &  Barnett,  H.  H.  Herr,  Leopold  &  Pennebaker  and  H.  L.  Stone 
for  appellees. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  Branch.  Second  Division. 
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Opinion  of  the  coiirfc  by  Judge  Hobson. 

Some  yeurs  ago  David  Wilson  made  an  assignment  for  the  lienefit  of  his 
creditors.    The  assignet's  filed  a  suit  in  the  Fleming  Circuit  Court  to  settle 
their  trust.     A  large  amount  of  litigation  ensued.     Finally  Stone  Ss   Sud- 
duth,  who  had  been  attorneys  for  the  assignees,  presented  their  petition  ask- 
ing an   allowance  for  their   services  in   the  action.     The  court   sustained  &  . 
demurrer  to  the  petition,  and  on  appeal  this  judgment  was  reversed,    f  Stooe. 
&c.  V.  Wilson's  Ass'ees,  23  Ky.  Law  Kep. ,  190.)    On  the  return  of  the  caee 
to  the  circuit  court  issues  were  joined  upon  the  petition,  and  defence  was 
made  to  the  claim  on  the  ground  that  the  services  of  Stone  &  Sudduth  were 
rendered  under  an  agreement  between   Sudduth  and  the  assignees  that  uo 
charge  was  to  lx»  made  therefor.     The  Louisville  National  Banking  Co.  held 
an  assignment;  of  Sudduth 's  part  of  the  fee,  and  it  in  substance  pleaded  and 
showed  that  the  trustees  had  accepted  notice  of  its  assignment,  agreeing  to 
pay  it  whatever  sum  as  fees  might  be  allowed  to  Sudduth,  and  in  writing 
assured  it  that  its  fee  should  be  a  large  one,  as  he  had  done  very  valuable 
services.     On  final  hearing  in  the  circuit  court  again  dismissed  the  petition 
of  Stone  &  Sudduth  and  the  Louisville  National  Banking  Co.     On  appeal  to 
this  court  the  judgment  was  affirmed  as  to  Stone  &  Sudduth,  the  evidence 
showing  that   the   services  had   l>een  rendered   by  Sudduth  under  an  agree- 
ment by  him  that  he  would  make  no  charge  tliert?for.     But  the  evidence  also 
showed  that  without  the  knowledge  of  the  bank,  thy  trustees  had  procured 
the  court  in  the  action  to  make  them  an  allowance  of  $9,500  as  counsel  fc»es 
in  addition   to  the  allowances  for  their  own  services,  and  that  of  this  sum 
they  still  had  in  their  hands  11,850,  after  settling  with  their  other  attorneys, 
which,  by  the  agreement  of  these  attorneys,  they  had  been  allowed  to  retain 
because  of  some  loss  they  were  alleged  to  have  sustained,  although  they  had 
received  credit  for  the  entire  $9,600  in  their  settlement  with  the  court,  none 
of  the  creditors  complaining  of  the  allowance  to  the  trustees  for  counsel  fees. 
It  was  held  that  as  l)etvveen  them  and  the  bank,  they  must  pay  the  bank  the 
$1,850,  or  so  much  of  it  as  was  necessary  to  satisfy  its  debt.     The  court  said  : 
"When  Stone  &  Sudduth  and  the  Louisville  National  Banking  Co.,  as  the 
assignee  of  Sudduth 's  fee,  filed  their  intervening  petitions,  asking  to  have  a 
reasonable  fee   allowed  and  paid   on   account  of  Sudduth's  services   to  the 
estate,  it  was  rt»sisfced.  and  successfully  so  by  the  assignees,  Hart  &  Sousley, 
on  the  ground  that  Sudduth  was  not  to  be  paid  anything  for  his  services. 
However  that  might  have  been  in  fact,  it  does  not  lie  in  the  mouths  of  these 
assignees  to  sfjy  so  to  the  bank,  whom  they  have  deluded  by  their  agreements 
and  correspondence  into  nonaction  till  Sudduth  is  dead,  and  his  estate  found 
to  be  insolvent.     To  do  so  would  be  to  S!inction  a  greit  wrong  against  which 
the  conscience  must  revolt. 

"The  record  shows  that  the  11,850,  assets  of  the  trust  estate,  have  been  set 
apart  to  the  trustees  with  which  to  pay  their  attorneys'  fees  in  that  matter. 
No  one  el.se  is  claiming  it.  Properly  it  does  not  ttelong  to  the  trustees.  I^ 
was  trust  estate,  especially  dedicated  by  order  of  court  to  pay  the  fees  of 
their  attorneys,  notn;ime(i.  l)iit  presumably  such  as  they  should  be  obliged  to 
"P'ly.  Sudduth's  s  m-vIc  m  :ip  <  sh  )'.v,i  tt)  h-ive  lieen  worth  much  more  than  $1,850. 
As  between  these  two  trustees  and  the  banking  company,  we  hold  that  they 
will  not  be  heard  to  si\y  that  their  claim  to  this  sum  lies  on  an  easier  con- 
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Bolence  than  does  the  bank's.  They  will  be  required  to  turn  it  over  to  th» 
appellant*  Louisville  National  Banking  Co. 

*'In  this  action  the  surety  of  the  trustees  on  their  bonds  under  the  deed  of 
assignment  were  made  party  defendant.  The  bond  was  declared  on  the 
breach  alleged  being  in  the  failure  of  the  trustees  to  pay  over  to  the  bankin^^ 
company  Sudduth's  fee.  The  demurrer  of  the  surety  to  this  petition  was 
overruled.  The  surety  then  answered  jointly  with  the  principals,  Hart  & 
Sousley,  raising  no  question  in  its  pleading  that  the  action  against  it  was. 
premature,  other  than  the  traverse  denying  that  Hart  &  Sousley  had  failed 
to  keep  and  perform  the  covenants  of  their  bond,  or  to  faithfully  and  in, 
proper  time  discharge  their  duties  as  assignees.  Argument  is  made  for  the 
surety  that  its  undertaking  was  to  the  assignor  only.  The  terms  of  the  bond 
executed  were  not  prescribed  by  statute.  The  bond  was  for  the  benefit  of  all 
who  might  be  entitled  to  partiolp:ite  in  the  distribution  of  the  tis.sets  of  the 
trust  estate.  It  is  as  follows:  'Now  we,  R.  H.  Sousley  and  K.  K.  Hart,  as 
principals,  and  Fidelity  and  Deposit  Go.  of  Maryland,  their  sureties,  do 
hereby  covenant  to  and  with  s*id  Divid  WilsQn,  th»  grantor  in  a-ii  1  convey- 
ance, that  said  R.  K.  Hnrc  and  R.  H.  Sousley  will  well  and  faithfully,  and 
in  proper  time,  discharge  all  the  duties  imposed  on  them  by  said  convey^ 
ance,  or  by  the  laws  of  the  land. '  A  failure  by  the  trustees  to  priy  these 
assets  to  any  one  as  required  by  law  and  directed  by  a  court  of  competent 
jurisdiction  we  are  of  opinion  is  a  breach  of  this  bond,  for  which  the  surety 
would  then  be  liable.'  We  are  of  the  further  opinion,  though,  that  a  cause 
of  action  on  this  bond  does  not  accrue  to  the  distributee  till  the  trustee  has 
been  adjudged  or  ordered  to  pay  him  a  definite  sum.  and  has  failed  to  do  it.  '* 
(Stone,  &c.  V.  Hart,  *c.,  23  Ky.  Law  Rep.,  1777.) 

The  mandate  of  this  court  was  in  these  words:  "The  court  being  advised» 
it  seiins  to  them  the  judgment  herein  is  erroneous  in  part.  It  is,  therefore,, 
considered  that  said  judgment  be  reversed  and  cause  remanded,  with  direc- 
tions to  set  aside  the  order  of  final  settlement  with  the  trustees,  and  to  enter 
a  judgment  in  favor  of  Louisville  National  Banking  Co.  against  Hart  ^ 
Sousley,  assignees  of  David  Wilson,  for  such  sum  as  will  pay  the  balance  on. 
its  debt  by  W.  A.  Sudduth's  estate,  but  not  to  exceed  $  J,  860.  Demurrer  of 
the  surety,  the  Fidelity  and  Deposit  Co.  of  Maryland,  to  the  petition  should 
be  sustained,  and  the  petition  of  the  banking  company  as  to  it  dismissed 
without  prejudice  to  a  future  action,  and  for  further  proceedings  as  may  be 
necessary  not  inconsistent  with  the  opinion  herein,  and  said  judgment  is 
afilrmed  as  to  Stone,  surviving  partner  of  the  firm  of  Stone  &  Sudduth. " 

On  the  return  of  the  case  to  the  circuit  court,  it  appearing  that  the  debt  of 
the  bank  was  more  than  $1,>«60,  judgment  was  entered  in  its  favor  against 
R.  K.  Hart  and  R.  H.  Sousley,  assignees  of  David  Wilson,  for  the  sum  of 
$1,850,  to  be  paid  out  of  assets  in  the  hands  of  assignees.  From  this  judg- 
ment they  appeal,  insisting  that  no  judgment  should  have  been  rendered 
against  them  as  assignees;  Execution  was  issued  on  the  judgment,  and  re- 
turned "no  property  found."  The  bank  then  instituted  a  new  action  in  the 
Jefferson  Circuit  Court  against  their  surety  in  their  bond  as  assignees,  the 
Fidelity  and  Deposit  Co.  of  Maryland,  to  recover  of  it  the  amount  of  the 
judgment.  The  surety  defended  on  the  ground  that  it  is  not  responsible 
under  the  bond  for  the  personal  torts  of  the  trustees,  and  that  the  words. 
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'^'assignees  of  David  Wilson,"  in  the  mandate  of  this  court,  were  merely  a 
desoription  of  the  persons,  and  did  not  warrant  a  judgment  against  them  as 
assignees.  The  cirouit  court  gave  judgment  against  the  surety,  and  from 
this  judgment  it  also  appeals. 

The  propriety  of  the  opinion  and  judgment  rendered  by  this  court  on  the 
former  appeal  can  not  be  reagitated  here.  The  parties  have  had  their  day 
In  court.  The  judgment  then  rendered  is  conclusive  of  their  rights,  and  the 
only  question  to  be  determined  is  what  was  determined.  Words  added  after 
the  name  of  a  party  may  sometimes  be  treated  as  description  of  the  person; 
but  a  judgment  of  a  court,  like  any  other  document,  must  be  read  as  a  whole, 
and  its  obvious  meaning  must  be  enforced.  In  construing  a  judgment,  the 
court  must  look  to  the  entire  record  in  which  the  judgment  was  rendered,  if 
necessary  to  give  it  proper  effect,  for  the  judgment  must  be  read  in  connec- 
tion with  the  record  before  the  court  on  which  it  was  rendered.  The  suit 
brought  by  the  assignees  was  to  settle  their  trust.  The  purpose  of  the  action 
was  to  have  the  court  determine  to  whom  the  trust  funds  in  their  hands 
should  be  distributed.  Stone  &  Sudduth  and  the  bank  intervened  in  the 
action,  claiming  a  part  of  the  trust  fund.  This  court  held  that  tbetI,S50 
was  a  part  of  the  trust  fund.  The  trustees  had  made  a  final  settlement  of 
their  accounts,  of  which  no  one  was  complaining  except  Stone  &  Sndduth 
and  the  l>aiik.  The  question  presented  was,  should  the  trustees  be  allowed 
in  equity  to  keep  this  11,850  themselves,  or  be  required  to  pay  it  over  to  the 
bank  whom  they  had  misU»d.  On  the  appeal  of  the  bank,  the  court  set  aside 
their  final  settlement  as  trustees  as  to  this  $1,850,  and  directed  a  judgment 
to  be  entPivd  in  favor  of  the  bank  against  the  trustees  therefor.  The  fund 
being  trust  funds,  and  their  final  settlement  as  trustees  being  set  aside  as  to 
the  fund,  the  judgment  against  them  was  necessarily  a  ^judgment  against 
them  as  truste's;  for  otherwise  there  would  be  no  necessity  for  st»tting^side 
their  final  settlement,  or  the  detepmiuatlon  of  the  question  that  the  fl.KoO 
were  trui?t  funds  in  their  hands  not  administered.  The  surety  is  liable  for 
the  judgment,  bi'cause  it  undertook  that  the  trustees  would  properly  dis- 
<^harfje  thfir  duty  and  pay  out  the  trust  funds  as  orderetl,  which  they  have 
failed  to  do.  There  was  no  question  of  the  personal  liability  of  Hart  & 
Sousley  in  tho  action.  The  only  questi«)n  was  whether  they  had  disbursed 
properly  the  trust  funds  in  their  hands  as  assignees.  As  the  judgments 
tjomplained  of  follow  the  mandate  of  this  court  and  the  opinion  rendered  on 
the  formt'r  apj)eal.  it  is  unnece.^siiry  now  to  enter  upon  a  discussion  of  the 
rea.sous  sustaining  the  conclusion  then  reached  by  the  court. 

The  jud^Mipnt  ap!)i»aled  from  in  each  is,  therefore,  afilrmed. 


COMMONWEALTH,  BY,  &c.  v.  AYER  &  LORD  TIE  CO. 

(Filed  December  17,  19f»3.) 

1.  Steam l)oats— Situs  for  tjixation— The  owner  of  a  steamboat  has  the  right 
undt^r  the  Federal  Statutes,  requiring  the  name  and  the  home  port  of  the 
vessel  to  l)e  painted  upon  its  stern,  to  select  as  the  home  port  the  place  of  its 
regi.stry  or  enrollment;  and  where  the  place  of  registry  is  painted  upon  the 
stern  of  the  vessel   it  will  be  deemed  the  home  port  and  the  situs  of  the  ves- 
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sel  for  purposes  of  taxation,  notwithstandiDg  the  residence  of  the  owner- 
elsewhere  and  the  payment  of  taxes  at  the  place  of  his  residence. 

2.  Removal  of  causes— The  Common  wealth  of  Kentucky  is  not  a  citizen 
within  the  meaning  of  the  st:ituteH  authorizing  the  removal  of  causes  from 
the  State  to  the  Federal  court,  on  the  ground  of  diversity  of  citizenship. 

Frank  A.  Lucas  for  appellants. 

Campbell  Ar  Campbell  for  appellw. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bark»^r. 

This   is  a  proceeding   instituted  by  the   auditor's  agent,  Frank  A.  Lucas, 
against  appellee,  under  the  provisions  of  section  4241.  Kentucky  Statutes,  to. 
enforce  the  listing  for  fixation  of  certain  steamboats  own<»d  by  it,  engaged 
In  intt^rests  commerce  on   the  Ohio,  Cumberland,  Tennessee  and  Mississippi, 
rivers. 

The  appellee  is  a  corporation  organized  under  the  laws  of  the  State  of 
Illinois,  having  its  principal  ofilce  in  Chicago;  it  also  has  ottlces  at  Paducah 
and  other  cities  along  the  rivers  upon  which  it  engages  in  navigation.  The  . 
steamboats  in  question  are  the  Rus.s<*ll  I-.ord,  Pavonia  and  Inverness.  The. 
years  for  which  these  vessels  are  sought  to  be  listed  for  taxation,  are  1899, 
1900  and  1901.  Xhey  are  registered  in  Paducah,  Ky, ,  and  each  of  them  has 
painted  on  its  stern,  in  compliance  with  the  statutes  of  the  United  States, 
the  words  "of  Paducah,  Ky.'* 

To  the  petition,  appellee  filed  an  answer,  admitting  that  the  vessels  sought 
to  be  taxed  are  registered  at  Paducah,  Ky.,  and  that  they  have  tlie  worda 
*'of  Paducah,  Ky.,"  painted  on  their  stern.  Their  values,  as  alleg.  d  in  the 
petition,  are  denied,  as  is  also  the  allegation  that  Paducah  is  thtir  home 
port;  and  it  is  alleged,  affirmatively,  that  appellee  is  an  Illinoit^  corpora- 
tion, having  its  chief  office  and  place-of  business  in  Chicago;  that  its  vessels 
are  engaged  In  Interstate  commerce  upon  the  rivers  before  mentitmed;  that 
they  are  taxed  in  Chicago,  the  domicile  of  their  owner,  and  are  not  taxable 
by  the  State  of  Kentucky,  in  Paducah,  or  elsewhere.  The  answer  con- 
cludes with  the  following  allegations:  "Defendant  further  answering,  says 
that  H.  Baker,  upon  whom  notice  in  this  case  was  served,  was,  during  the 
said  years,  1899,  1900,  the  general  manager  of  the  transportation  department 
of  said  Ayer  &  Lord  Tie  Co.,  of  Its  said  steamboats,  Russell  Lord,  Pavonia, 
and  in  1901  of  steamer  and  its  barges  Inverness,  and  for  convenience  sake, 
and  under  the  act  of  congress,  »»id  steamers  wer)  enrolled  or  registered  at 
the  port  of  Paducah,  Ky. ,  and  said  Baker,  being  a  re.sldent  of  the  State  of 
Kentucky,  and  in  which  ports  it  is  proper  to  register  or  enroll*said  boats." 

To  this  pleading  a  general  demurrer  was  interposed  by  appellant,  which 
was  overruled,  and  it  declining  to  plead  further,  its  pt»tition  was  dismissed; 
from  which  judgment  this  appeal  is  pniyed.  The  allegations  of  the  petition, 
which  are  admitted  by  the  answer,  and  the  allegations  of  the  answer,  which 
are  admitted  to  be  true  by  the  demurrer,  aptly  rai.se  the  (luestion  as  to 
whether  or  not  the  steamboats  of  appellee  are  taxable  by  the  Commonwealth 
of  Kentucky.  Ordinarily,  the  residenco  of  the  owner  is  the  situs  for  taxa- 
tion of  personal  property;  but  this  rule  is,  l)y  no  means,  without  excep- 
tions, and  it  often  happens  that  personal  property  obtains  a  situs  for  taxation 
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in  a  jurisdiction  foreign  to  the  residence  of  its  owner.  Yessels  engaged  in 
navigation  upon  the  high  seas,  and  upon  the  great  lakes  and  rivers  of  the 
tJnited  States,  are  often  separated  by  long  distances  from  the  residences  of 
their  owners;  such  vessels,  in  so  far  as  they  are  the  property  of  citizens  of 
the  United  States,  are  governed  by  its  laws. 

It  has  been  deemed  wise  by  the  general  government,  from  the  earliest 
period  of  its  existence,  that  all  vessels  engaged  in  interstate,  or  internatiunal 
-commerce,  should  have  a  home  port,  where  they  are  registered  and  enrolled ; 
^lijoy  certain  privileges,  and  are  subjc-ct  to  certain  burdens  and  duties;  and 
that  all  who  have  business  transactions  with  them  may  know  beyond  ques- 
tion their  home  port,  it  is  required,  by  statute,  that  its  name  shall  be  painted 
in  a  certain  way  upon  the  stern  of  ^ach  vessel.  By  an  act  of  congress,  which 
became  a  law  December  81,  179*3  (section  4114,  Revised  Statutes),  It  is  pro- 
vided: "Kvery  vessel,  except  as  is  hereinafter  provided,  shall  be  registered 
by  the  collector  of  that  collection-district,  which  includes  the  port  to  which 
such  vess.^1  shall  belong  at  the  time  of  her  registry;  which  port  shall  be 
deemed  to  Ije  that  at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or, 
if  more  than  one,  the  husband  or  acting  and  managing  owner  of  such  vessel^ 
xisually  resides. " 

*' Section  4178.  The  name  of  every  registered  vessel,  and  of  the  port  to 
^hich  she  sliall  belong,  shall  be  painted  on  her  stern,  on  a. black  ground,  in 
white  letters,  of  not  less  than  three  inches  in  length.  If  any  vessel  of  the 
United  States  shall  be  found  without  having  her  name  and  the  name  of  the 
port  to  which  she  belongs  so  i)ainted,  the  owner  or  owners  shall  be  liable  lo 
^i  penalty  of  $50.  "    ♦    *    * 

"Section  4334.  Every  licensed  vessel  shall  have  her  name,  and  the  port  to 
"Which  she  belongs,  painted  on  her  stern,  in  the  manner  prescribed  for  regis- 
tered vessels;  and  if  any  licensed  vessel  be  found  without  such  painting,  the 
'owner  thereof  shall  be  liable  to  a  penalty  of  |20." 

It,  will  be  observed  that  by  the  foregoing  statutes,  the  home  port  of  vessels 
'belonging  to  citizens  of  the  United  States  was  the  residence  of  the  owner,  if 
there  was  but  one,  or  that  of  the  residence  of  the  vessel's  husband,  if  there 
veere  more  than  one  owner,  and  the  name  of  this  home  port  was  to  be 
painted  on  the  stern  of  the  vessel.  Thus  stood  the  law  regulating  this  sub- 
ject, until  the  year  1884,  when,  by  an  act  of  congress,  entitled  **An  act  to 
-remove  certain  burdens  on  the  American  Merchant  Marine,  and  to  encourage 
the  American  foreign  carrying  trade,  and  for  other  purposes,'*  it  was  pro- 
vided that  "the  word  'port,'  as  used  in  sections  4178  and  4334  of  the  ReviFed 
Statutes,  in  reference  to  painting  the  name  and  port  of  every  registered  op 
licensed  vessel  on  the  stern  of  said  vessels,  shall  be  construed  to  mean,  either 
the  port  where  the  vessel  is  registered  or  enrolled,  or  the  place  in  the  same 
-district  where  the  vessel  was  built;  or  where  one  or  more  of  the  owners  re- 
side. ' ' 

Thus  changing  the  requirement  that  the  home  port  should  be  the  residence 
of  the  owner,  and  granting  the  option  of  selecting  one  of  three  places  as  a 
home  port,  to  wit,  the  i)ort  of  registry,  the  place  in  the  same  district  where 
the  vessel  was  built,  or  where  one  or  more  of  the  owners  reside.  In  1891  and 
,  181J7,  section  4178  was  amended,  so  as  to  read  as  follows:  '*The  name  of  every 
docuinente<i  vessel  of  the  United  States  shall  be  marked  upon  each  bow  and 


Koumn  letters,  in  light  color  on  n  dark  ground,  or  in  a  dnrk  color  on  a  light 
ground,  secured  in  place,  and  to  be  distinctly  visible.  The  smallest  letters 
useil  shall  not  be  less  in  size  than  four  inches.  If  any  such  vessel  shall  be 
found  without  these  names  being  so  marked,  the  owner  or  owners  shall  be 
liable  to  a  penalty  of  $10  for  each  name  omitted. "    *    *    * 

Appellee  hail  a  right  to  cauj^e  its  )K)ats  to  l)e  registered  at  Paducah,  al- 
though that  was  not  the  place  nearest  to  the  port  where  it  resided,  and  it 
fully  complied  with  the  law  regulating  the  subject,  by  painting  the  words 
*'of  Paducah,  Ky.,"  on  the  stern  thereof;  and  by  the  amendment  of  1884, 
Paducah  beciiuie  the  home  port  of  the  vessels  so  registered  and  marked. 

The  question,  then,  for  adjudication,  is,  whether  or  not  the  home  port  of 
a  vessel  is  the  situs  for  its  taxation,  although  its  owner  may  reside  in  a 
foreign  country  or  Stiite,  as  in  the  case  under  consideration.  Jndson  in  his 
work  on  Taxation  (section  18<5),  siiys:  '* Steam Ijoats  and  vessels  navigating 
the  public  or  navigable  waters  of  the  United  States  are  taxable  as  property, 
irrespective  of  the  residence  of  the  owner,  in  the  home  port  of  the  vessels, 
which  is  said  to  be  their  situs  for  tjixation." 

And  in  Cooley  on  Taxation,  3  edition,  volume  1,  page  (iSl :  "Vessels  are 
commonly  taxable  only  at  the  port  of  registry,  although  the  place  of  enroll- 
ment or  n^gistration  does  not  necessarily  flx  the  situs  for  taxation,  which 
may  be  at  the  owner's  domicile,  or  in  a  State  where  the  owner  does  not  re- 
side, if  the  vessel's  business  is  wholly  in  such  State  for  an  indefinite  period." 

In  the  case  of  Hays  v.  Pacific  Mall  Steamship  Co..  17  How.,  690,  the  Su- 
preme Court  of  the  United  States  sjiid:  "The  distinction  between  a  vessel 
in  her  home  port  and  when  lying  at  a  foreign  one,  or  in  the  port  of  another 
State  is  familiar  in  the  admiralty  law.  She  is  subjected,  in  many  cases,  to 
the  application  of  a  different  set  of  principles.     (7  Pet.,  :J24;  4  Wheat.,  438.) 

"We  are  satisfied  that  the  State  of  California  had  no  jurisdiction  over 
three  vessels  for  the  purpose  cf  taxation,  they  wercj  not,  properly,  abiding 
within  its  limits,  so  as  to  bceome  incorporated  with  the  other  personal  prop- 
erty of  the  State;  they  were  there  but  temporarily,  engaged  in  lawful  trade 
and  commerce,  with  their  situs  at  the  home  port,  where  the«  vessels  belonged, 
and  where  the  owners  were  liable  to  be  taxed  for  the  capital  invested,  and 
where  the  taxes  had  been  paid. " 

In  the  case  of  Moran  v.  New  Orleans,  112  U.  S. ,  663,  it  was  said:  "And  it 
is  undoubtedly  true,  as  it  has  often  been  judicially  declared,  that  vessels  en- 
gaged in  foreign  or  interstate  commerce  and  duly  enrolled  and  licensed 
under  the  acts  ef  congress,  may  be  taxed  by  Starte  authority  as  property;  pro- 
vided, the  tax  be  not  a  tannage  duty,  is  levied  only  at  the  p(3rt  of  registry, 
and  is  valued  as  other  property  in  the  State,  without  unfavorable  discrim- 
ination on  account  of  its  employment."  (Transportation  Co.  v.  Wheeling, 
99  U.  S.,  273;  Morgan  v.  Parham,  16  Wall.,  471;  Hays  v.  Steamship  Co.,  17 
How.,  596;  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.,  366;  also  Battle  v.  Mo- 
bile, 9  Ala.,  2:J4;  Irvin  v.  St.  Louis  &  C.  R.  R.  Co.,  94  111.,  105;  People  v. 
Pacific  Mail  Steamship  Co.,  58  X.  Y.  Rep.,  242;  City  of  Newport  v.  Berry, 
14  Ky.  Law  Rep.,  29.) 

The  steamboats  involved  in  this  litigation  are  separated  from  the  residence 
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of  their  owner  by  a  long  distance,  in  lx)th  geography  and  time;  in  fact,  they 
can  never  visit  the  port  at  which  their  owner  resides;  they  are,  bo  far  azs 
their  actual  situs  is  concerned,  permanently  confined  to  the  rivers  over 
which  they  tloat;  if  their  home  port  had  to  be  Chicago,  because  that  is  the 
residence  of  their  owner,  as  under  the  law  prior  to  1884,  then,  they  would 
have  a  home  port  from  which  they  could  derive  no  ndvantagi;  or  protection, 
because  they  couhi  never  reach  it.  It  was  to  obviate  this  hardship,  ^'iih 
otherjs,  that  the  net  of  1«S4  was  passed  by  congress,  permitting  their  owners, 
to  select  fur  them  a  home  port  in  the  field  of  their  operations,  which  is  for 
them  a  home  ix)rt  in  fact,  as  well  as  in  law  and  name.  Property,  such  a» 
^hat  under  consideration,  ought,  logically,  to  be  taxed  at  its  home  port 
there  it  can  be  seen  and  properly  valued  for  assessment  by  the  fiscal  oflficerj;; 
whereas,  at  the  residence  of  its  owner  (C'hicago),  the  offlcers,  of  necessity, 
must  rely  on  the  statements  of  the  lattpr  for  both  its  existence  and  its  value. 

At  its  home  port,  it  enjoys  the  protection  of  the  laws  of  the  jurisdiction  in 
which  it  is  located,  and  Inith  justice  and  reason  would  seem  to  require  that 
property,  thus  permanently  located,  both  in  legal  contemplation  and  in  fact, 
within  a  jurisdiction  foreign  to  that  of  its  owner,  should  contribute  its  fair 
share  to  the  support  of  that  government  whose  protection  it  enjoys. 

We  conclude,  therefore,  that  as  Paducah,  Ky. ,  is  the  home  port  of  the  ves- 
sels in  question,  that  place  is  their  situs  for  taxation,  and  the  demurrer  to 
the  answer  should  have  been  su. stained.  There  is  no  pretense  in  this  case 
that  appellee's  property  is  sought  to  he  taxed  in  a  manner  different  from 
that  in  which  all  other  property  in  Kentucky  is  taxed,  or  that  there  is  any 
unjust  or  invidious  discrimination  between  it  and  property  of  the  citizens 
of  Kentucliy,  There  was  a  petition  and  bond  tendered  In  the  county  court 
where  this  proceeding  originated,  and  a  motion  to  remove  it  to  the  Federal 
court  on  the  ground  of  diversity  of  citizenship  hietween  appellee  and  the 
Commonwealth  ol  Kentucky.  This  motion  was  overruled,  and  correctly  so; 
the  Commonwealth  of  Kentucky  is  not  a  citizen  within  the  meaning  of  the 
statute  authori/ing  the  removal  of  causes  from  the  State  to  the  Federal 
court  on  the  ground  of  diversity  of  citizenship.  (Chicago.  St.  Louis  and 
New  Orleans  li.  R.  Co.  v.  Commonwealth,  34  Ky.  I^w  Rep.,  212-1.) 

For  the  reasons  indicated  the  judgment  Is  reversed  for  proceedings  consist- 
ent with  this  opinion, 

SHEPHERD,  &c.  v.  TRUSTEES  COMMON  SCHOOL  DISIRICT  NO.  3, 
WHITLEY  COUNTY,  &c. 

(Filed  November  25,  1903— Not  to  \ye  reported.) 

1.  School  trust»'«'— Verbal  n])pointment— Section  4430  of  the  Kentucky  Stat- 
ur«'s,  whii-b  providfs  for  thi'  appointment  of  a  school  trustee  to  fill  a  vacancy 
in  the  board,  rt"(uires  the  appointment  to  bo  in  writing,  and  a  verbal  ap- 
p(MntnuMit  i.*^  \o'n\. 

2.  Vali<nty  of  election  — Notwirbstanding  grave  irregularities  in  an  elec- 
tion of  sehtMil  trustee  for  wbieh  the  election  might  have  been  set  aside  if 
con  tested,  where  there  was  no  contest  and  the  person  elected  was  duly  >worn 
in  the  irregularity  of  the  election  can  not  be  shown  for  the  purpose  of  de- 
fe:iring  his  ollicial  acts. 

W.  R,  Henry  and  Sharp  &  Siler  for  appellants. 


Opinion  of  the  conrt  by  Judge  Hobson. 

On  October  5.  1901,  an  election  was  held  in  school  district  No.  2,  in  Whit- 
ley county,  to  choose  a  school  trustee  for  the  district  for  the  t«rni  of  three- 
years,  beginning  July  1,  19(i53.  There  were  about  twenty  votes  in  the  district 
and  only  four  were  cast  at  the  election.  These  were  cast  for  J.  M.  Smith. 
The  returns  of  the  election  were  duly  made  to  A.  P.  Siler,  the  county  super- 
intendent, who  placed  them  in  a  box  in  his  office  in  which  the  poll  sheets 
were  kept.  Siler  being  informed  that  the  election  was  void,  in  Deceml^er, 
1901,  verbiilly  appointed  J.  F.  Pruitt  to  fill  the  vat^ancy.  Siler's  term  ex- 
pired in  January,  1902,  and  he  was  succeeded  by  C.  S.  Wilson,  who  finding 
the  poll  sheets  regularly  filed,  swore  in  Smith  as  trustee,  there  being  nothings 
in  the  office  to  show  the  appointment  of  Pruitt.  When  July  1st  came,  and 
the  trustees  were  about  to  employ  a  teacher,  this  controversy  arose  as  ta 
whether  Smith  or  Pruitt  was  legally  the  trustee.  The  circuit  court  adjudged 
in  favor  of  Smith,  and  from  this  order  Pruitt  and  Shepherd,  the  other  trus- 
tee who  sided  with  him,  have  appealed. 

By  section  4436,  Kentucky  Statutes,  it  is  provided  that  if  there  be  a  va- 
cancy in  the  office  of  trustee  "the  county  superintendent  of  the  county  shall 
within  ten  days,  or  as  soon  thereafter  as  practicable,  supply  the  same  by  hi& 
appointment  In  writing,  and  the  trustee  so  appointed  shall  hold  his  office 
until  the  end  of  that  term,  and  until  his  successor  is  elected  or  appointed 
and  qualified." 

Pruitt  was  not  appointed  in  writing.  The  facts  of  the  case  well  illustrate 
the  wisdom  of  the  statute  in  requiring  the  appointment  to  be  in  writing, 
for  Siler  had  forgotten  all  about  appointing  Pruitt,  or  taking  any  steps  in 
the  matter,  until  reminded  of  it  by  Pruitt  after  this  controversy  arose.  The 
appointment  is  for  the  remainder  of  the  term,  and  there  are  weighty  reasons 
requiring  it  'to  be  in  writing.  The  statute  expressly  so  provides,  and  a  ver- 
bal appointment  Is  invalid.     (Graham  v.  Jackson,  28  Ky.  Law  Rep.,  2285.) 

In  Hopkins  v.  Swift,  100  Ky.,  14,  it  was  held  that  the  county  superintend- 
ent has  no  power  to  declare  an  election  for  trustee  void  unless  the  election 
is  contested;  and  that  the  proper  method  of  contesting  the  election  is  as 
provided  by  the  statute  governing  election  contests. 

The  election  of  Smith  as  trustee  was  not  contested,  and  he  was  regularly 
sworn  into  office  by  tbe  county  superintendent.  There  were  grave  irregu- 
larities in  the  election,  for  which  it  might  have  been  set  aside  if  a  proceed- 
ing for  that  purpose  had  been  instituted  before  the  proper  tribunal.  But 
when  the  returns  of  the  election  were  made  to  the  county  superintendent, 
and  the  person  elected  was  sworn  in  by  him,  the  irregularity  of  the  election 
can  not  be  shown  for  the  purpose  of  invalidating  his  official  acts. 

Judgment  affirmed. 

STAGGENBORG,  &c.  v.  STAGGENBORG. 

(Filed  November  25,  1903— Not  to  be  reported  ) 

Will  contest— Error  not  prejudicial— Evidence— Where  the  jury  reached  a 
verdict  invalidating  the  will  solely  upon  the  ground  of  the  unsoundness  of 

vol.  25—68 
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the  testator'fl  mind,  error  of  the  court  in  {wrmitting  evidence  to  be  intro- 
duced to  show  that  the  will  had  not  been  read  to  the  attesting  witnesses  nor 
to  one  of  the  devisees  was  not  prejudicial. 

Sam  C.  Bailey  for  appellants. 

Phil  J.  Ryan  and  Thos.  Michie  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Mrs.  Bridget  Kelly,  a  widow,  died  testate,  domiciled  in  Campbell  county. 
Kentucky,  in  Septemtier,  1901.  Appellee,  Annie  Staggenborg,  is  the  only 
child  of  the  decedent.  The  appellants,  Alice  Staggenburg,  Helen  Stagigren- 
borg  and  Dorothy  Staggenborg,  are  the  infant  children  of  appellee.  The 
will  was  admitted  to  probate  by  order  of  the  Campbell  County  Court,  from 
which  judgment  an  appeal  was  prosecuted  by  appellee  to  the  Campbell  Cir- 
cuit Court,  where,  upon  trial  by  jury,  the  verdict  was  adverse  to  the  will, 
and  a  judgment  was  rendered  invalidating  thiit  instrument.  From  this 
judgment  the  three  grandchildren,  who  were  reversionary  devisees,  have 
prosecuted  this  appeal  by  their  guardian  ad  lit^m. 

By  the  instrnmeut  in  question  the  decedent  devised  all  of  her  property  to 
her  brother,  Frank  Fox,  in  trust  for  the  use  and  Ijenefit  of  her  daughter. 
Annie  Staggenborg,  during  her  life,  with  remainder  over  to  her  three  infant 
granddaughters.  The  will  was  written  a  few  days  before  the  death  of  the 
decedent",  who  was  in  her  sixty-ninth  year  at  the  time.  Her  death  was 
caused  by  catarrhal  pneumonia,  a  disease  which  produces  at  times  high 
fever,  accompanied  by  delirium.  The  evidence  shows  that  whf'u  the  fever 
rises  to  104  degrees,  and  above,  delirium  invariably  occurs;  when  it  dimin- 
ishes below  that  point  the  patient's  mind  may  be,  and  usually  is,  Incid. 
In  this  c^se  the  patient's  fever  was  usually  low  in  the  morning,  rising 
toward  midday  to  a  point  producing  delirium.  The  will  w-as  written  and 
acknowledged  about  9  o'clock  in  the  morning;  but  the  evidence  is  conflict- 
ing as  to  the  state  of  the  testator's  mind  at  the  time  her  signature  and  ac- 
knowledgment took  place. 

The  appellants  urge  two  grounds  for  a  reversal  of  the  judgment :  First, 
because,  upon  the  trial,  the  lower  court  permitted  witnesses  for  the  contest- 
ant to  testify  that  the  will  was  not  read  to  the  subscribing  witnesses,  or  to 
Annie  Staggenborg;  and,  second,  "because  the  verdict  of  the  jury  is  fla- 
grantly against  the  evidence. " 

We  are  of  opinion  that  it  was  error  to  admit  evidence  that  the  will  was 
not  read  to  the  subscribing  witnesses  or  to  the  appellee,  Annie  Staggenborg, 
as  it  was  not  necessary  for  the  witnesses  to  know  the  content*  of  the  instru- 
ment they  were  attesting,  nor  for  the  appellee  to  know  its  provisions  in  ad- 
vance of  publication.  The  t^^ndency  of  this  evidence,  under  the  circum- 
stances, was  to  produce  a  suspicion  in  the  minds  of  the  jury  that  there  was 
an  unnatural  secivcy,  or  mystery,  surrounding  the  execution  of  the  will. 
which  might  have  influenced  them  on  the  issue  of  the  undue  influence  of  the 
tru.'^tee  over  the  decedent;  but  as  the  jury  ivacbed  a  verdict  invalidating 
the  will,  alone,  upon  the  ground  of  the  unsoundness  of  the  testator's  mind, 
it  is  clear  that  the  evidence  complained  of  was  not  prejudicial  t«  the  appel- 
lants. 


issue  peculiarly  within  the  province  of  the  jury  to  determine,  and  we  are 
Dot  able,  or  willing,  to  say  that  their  verdict  was  flagrantly  contrary  to  the 
weight  of  the  evidence. 
Perceiving  no  ei'ror  in  the  record  the  judgment  is  affirmed. 


FRANKLIN,  &c.  v.  EMBRY,  BY,  &c. 

(Filed  November  26,  1903— Not  to  be  reported.) 

Guardian  and  ward— Disbursement  of  principal  of  estate— Where  the  only 
estate  belonging  to  the  ward  was  a  pension  paid  from  time  to  time  by  the 
United  States  government  for  his  maintenance  and  education  as  a  child  of 
•a  deceased  soldier  prior  to  his  sixteenth  birthday,  the  guardian  was  author- 
ized to  expend  the  principal  of  same  for  his  board  and  education,  he  being 
capable  of  profiting  by  the  opportunity  to  acquire  an  education,  and  the 
court  should  have  allowed  credit  for  such  disbursements  under  section  2084,  . 
subsection  2  of  the  Kentucky  Statutes,  which  authorizes  the  use  of  the  prin- 
cipal "when  it  is  best  for  the  ward." 

J.  W.  Compton  for  appellants. 

Appeal  from  Metcalfe  Circuit  Court 

Opinion  of  the  court  by  Chief  Justice  Burnam, 

The  appellant,  T.  C.  Franklin,  was  appointed  statutory  guardian  of  W.  S. 
Embry  in  the  year  1896,  and  served  in  that  ctipacity  for  four  years.  At  the 
date  of  his  qualification  W.  S.  Embry  was  thirteen  years  old,  but  small, 
and  inclined  to  be  delicate.  The  ward  had  at  this  time  no  estate,  but  lived 
with  his  mother  on  a  tract  of  seventy-five  acres  of  poor  land  which  had  be- 
longed t)  his  father.  The  mother  had  four  children,  and  was  in  very 
straightened  circumstances,  and  managed  to  live  with  great  difficulty  upon 
the  income  derived  from  the  farm  and  a  small  pension  which  she  drew  as 
the  widow  of  her  deceas€»d  husband  from  the  United  States  government. 
During  the  four  years  that  appelJ^tnt  acted  as  guardian  he  drew  from  the 
United  States  government  t517.i)0,  which  was  allowed  for  appellee'-s  main- 
tenance and  eduration  under  the  act  of  congress.  On  the  :3d  of  March,  1888, 
appellant  made  a  settlement  of  his  accounts  as  guardian  with  the  judge  of 
the  Metcalfe  County  Court,  and  was  allowed  credits  for  moneys  disbursed 
for  the  support  and  education  of  the  ward,  amounting  to  1150.35.  The  prin- 
cipal item  of  credit  was  $124. (58,  paid  to  the  mother  of  his  ward  for  his  board 
at  the  rate  of  $2  per  month,  and  for  clothing,  medicine,  tuition  and  school 
books  furnished  by  her  to  her  infant  son.  Up  to  the  date  of  this  settlement 
he  had  received  from  the  United  States  government  $174.66,  and  there  was 
found  due  to  his  ward  124.31.  On  the  17th  of  May,  1900,  he  made  another 
settlement  with  the  county  court,  in  which  he  was  charged  with  $343.90, 
additional  sums  collected  from  the  government,  and  was  credited  with 
$842.05;  $135  of  this  amount  was  for  board  paid  to  his  mother,  and  $171.30 
was  for  clothing,  books,  tuition,  etc.,  paid  for  the  ward.  On  the  26th  of 
June,  1902,  appellees  instituted  this  suit  to  surcharge  both  of  the  settlements, 
«on  the  ground  that  the  expenditures  for  his  ward  exceeded  the  income  of  his 
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estate.  There  is  no  proof  in  the  record  that  the  money  was  not  actually  ex~ 
pended  for  the  benefit  of  the  ward,  or  that  he  did  not  receive  the  benefit 
thereof.  The  circuit  judge  decided  that  appellant  should  be  allowed  as 
credits  only  $60  a  year  for  the  first  two  years  of  his  term  as  guardian,  and 
150  a  year  for  the  remaining  years,  and  entered  a  judgment  for  the  balance, 
less  charges  for  services,  etc..  and  defendant  has  appealed. 

Section  2084  of  the  Kentucky  Statutes  provldis:  "No  disbursements  shall 
be  allowed  the  guardian  for  the  maintenance  and  education  of  the  ward 
beyond  the  income  of  the  estate,  excf  pt  in  the  following  cases.  unUss  au- 
thorized by  the  deed  or  will  under  which  the  estate  is  derived :  First,  when 
the  ward  is  of  such  tender  years  or  infirm  health  that  he  can  not  be  tiound 
out  as  an  apprentice,  or  no  suitable  person  will  take  him  as  such;  eicond. 
when  It  is  best  for  the  ward  that  the  principal  of  his  personal  estate  shall  be 
applied  for  his  board  and  tuition,  and  the  court,  upon  settlement  of  the- 
accounts,  shall  deem  such  application  to  have  been  judicious  and  properly 
made.  But  neither  the  ward  nor  his  real  estate  shall  be  liable  for  any  such 
disbursement. ' ' 

It  is  shown  that  during  the  four  years  in  which  appellant  acted  as  guar- 
dian for  appellee  that  he  was  sent  to  school  for  five  months  in  each  year^ 
and  that  he  was  capable  of  profiting  by  the  opportunities  afforded  him  to 
acquire  at  least  a  limited  education,  as  it  appears  that  he  has  already  ob- 
tained a  certificate  as  teacher  of  a  public  school.  The  funds  which  came  to 
appellant's  hands  as  guardian  were  not  received  in  a  lump,  but  along  at  in- 
tervals, and  were  given  by  the  government  to  appellee  as  the  child  of  a  de- 
ceased soldier  for  his  maintenance  and  education  prior  to  his  sixteenth 
birthday.  It  was  not  the  purpose  of  the  government  that  an  estate  should 
be  accumulated  for  the  use  of  the  ward  after  he  arrived  at  mature  years,  but 
to  take  care  of  him  and  educate  him  when  he  was  presumably  unable  to  take 
oare  of  himself.  It  seems  to  us  from  the  testimony  in  this  case  that  the  dis- 
bursements made  by  appellant  come  within  the  purview  of  subsection  2  of 
section  2034.  and  authorized  the  expenditure  of  the  principal  of  his  personal 
estate  for  board  and  tuition,  etc.  We,  therefore,  conclude  that  the  trial  court 
erred  in  refusing  to  give  appellant  the  same  credits  which  had  been  allowed 
to  him  in  his  settlements' made  with  the  county  court. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instruction  to  dismiss  plaintifi^'s  petition. 


ESTRIDGE,  &c.  v.  ESTRIDGE,  BY,  &c. 
(Filed  November  2n,  1903— Not  to  be  reported. ) 

1.  Appointment  of  guardian— Jurisdiction— A  change  of  residence  by  a 
guardian  and  her  ward  to  a  county  other  than  that  in  which  the  appoint- 
ment as  guardian  had  been  made  did  not  oust  the  county  court  which  had 
made  the  appointment  of  the  jurisdiction  to  remove  the  guardian  and  ap- 
point another,  where  the  change  of  residence  was  made  after  the  institutioii 
of  proceedinffs  for  her  removal. 

2.  Same— The  appointment  of  a  guardian  by  the  county  court  of  the  county 
to  which  the  minor  had  removed,  without  frst  having  removed  the  former 
guardian,  would  have  been  void,  even  if  the  court  had  had  jurisdiction  of 
the  subject-matter. 
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B.  H.  Tomlinson  for  appellants. 
W.  McC.  Johnston  for  appellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

John  Estridge  died  in  Garrard,  the  county  of  hiR  residence,  leaving  surviv- 
lug  him  his  widow,  Jane  Estridge.  and  one  child.  Flora  Estridge,  under  the 
«ge  of  fourteen  years  In  1898  Jane  Estridge.  the  mother,  was  appointed 
guardian  of  her  infant  daughter,  Flora,  by  order  of  the  Garrard  County 
Court. 

On   the  day  of  October,  1900,  the  county  judge  of  Garrard  county 

issued  a  rule  against  Jane  P^stridge  to  show  cause  why  she  should  not  be 
removed  from  the  oflSce  of  guardian  to  her  daughter,  because  of  certain  im- 
moral practices  with  which  she  stood  charged.  Appellant  appeared  in  re- 
sponse, and  on  her  motion  the  proceedings  were  continued  from  time  to 
time,  until  December  20,  1900,  when  she  was  removed,  and  on  the  same  day 
appellee,  Eli  Estridge,  the  paternal  grandfather  of  the  infant,  was  appointed 
guardian  in  her  stead. 

On  December  81st,  1900,  appellant  claiming  to  reside  with  her  father' 
-James  Angel,  at  his  home  in  Laurel  county,  Kentucky,  went  before  the 
<X)unty  judge  of  that  county  and  procured  the  appointment  of  her  brother, 
G.  B.  Angel,  as  guardian  of  her  daughter.  On  January  4,  1901,  she  entered 
a  motion  for  a  new  trial  of  the  proceedings  in  the  Garrard  County  Court,  by 
which  she  had  been  removed,  which  was  overruled;  whereupon  she  appealed 
Irom  this  judgment  to  the  Garrard  Circuit  Court,  which,  in  April,  1901,  dis- 
missed her  appeal. 

Afterwards  appellee,  Eli  Estridge,  brought  this  suit,  as  guardian  of  Flora 
against  appellant  and  her  bondsman,  G.  B.  Angel,  for  a  settlement  of  her 
•accounts,  and  a  judgment  for  whatever  balance  remained  in  her  hands  be- 
Jonging  to  his  ward.  To  this  appellant  filed  an  answer,  denying  that  ap- 
pellee was  guardian  of  her  daughter;  impeaching  the  jurisdiction  of  the 
Judge  of  the  Garrard  County  Court  to  appoint  him,  and  pleading  that  her 
brother,  G.  B.  Angel,  was  the  true  and  lawful  guardian  of  her  daughter 
under  the  appointment  of  the  judge  of  the  Laurel  County  Court,  and  that 
she  had  fully  settled  her  accounts  as  guardian  with  him,  and  had  turned 
over  all  the  property  which  had  been  in  her  possession  as  guardian. 

The  issues  having  been  duly  made  up  and  the  case  submitted,  the  chan- 
cellor rendered  a  decree  holding  that  the  Garrard  County  Court  had  juris- 
<llction  to  remove  appellant,  and  appoint  a  guardian  for  the  infant,  Flora 
Sstridge;  that  Eli  Estridge  was  her  true  and  lawful  guardian,  and  gave  a 
judgment  against  appellant  for  lb86.Sl,  being  the  balance  adjudged  to  be 
-due  from  her  to  her  daughter.  From  this  judgment  she  has  appealed.  The 
only  question  raised  by  counsel  is  whether  Eli  Estridge  or  G.  B.  Angel  la 
the  lawful  guardian  of  Flora  Estridge,  and  this  depends  upon  the  respective 
Jurisdictions  of  the  county  courts  of  Garrard  and  Laurel  counties  in  the 
premises. 

Section  2015,  Kentucky  Statutes,  is  as  follows:  **The  several  county  courta 
shall  have  jurisdiction  for  the  appointment  and  removal  of  guardians  to 
xmioors,  and  the  settlement  of  their  accounts.    The  court  of  the  county  in 
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Which  the  miDor  resides  at  the  time  of  the  appointment  shall  have  the  juris- 
diction.""   •    *    ♦ 

Section  2024  provides  that  "when  a  guardian  shall  become  insane,  moTe- 
out  of  the  State,  become  incapable  of  discharging  the  duties  of  his  trust,  or 
evidently  unsuited  therefor,  the  court  being  satisfied  that  either  of  the  causes 
aforenamed  exists,  shall  remove  him.  "    *    *    * 

Appellant,  Jane  Estridge,  undertook  to  show  that  she  and  her  daughter  at 
the  time  of  the  appointment  of  Eli  Estridge  as  guardian  had  removed  front 
Garrard  county,  and  had  become  residents  of  Laurel  county,  and  she  claims, 
that,  by  reason  of  this,  the  Garrard  County  Court  had  lost  jurisdiction  in 
the  matter  of  appointing  or  removing  a  guardian  for  the  infant.  The  testi- 
mony on  the  subject  of  residence  is  conflicting,  and  as  the  chancellor  found 
this  fact  against  appellant,  we  are  neither  able  nor  willing  to  say  that  hia 
judgment  on  this  issue  was  against  the  weight  of  the  evidence.  Appellant 
did  not  claim  to  have  removed  her  residence  from  Garrard  county  until  the- 
proceedings  to  remove  her  had  been  continued  from  time  to  time,  and  when 
the  judge  of  the  Garrard  County  Court  had  refused  to  entertain  her  proposi- 
tion,  that  she  would  resign,  provided  he  would  appoint  her  brother,  G.  B. 
Angel,  as  guardian  in  her  stead.  We  think  her  leaving  Garrard  after  the 
proceedings  to  remove  her  as  guardian  had  begun  was  too  late  to  oust  the- 
oounty  court  of  that  county  of  jurisdiction  to  remove  her,  and  to  appoint  a 
new  gn^ardian.  The  jurisdiction  of  courts  does  not  depend  on  so  frail  a 
tenure  as  the  removal  of  litigants  after  service  of  process. 

The  appointment  of  G.  B.  Angel  as  guardian  by  the  judge  of  the  Laurpl 
County  Court,  without  having  first  removed  the  former  guardian,  would 
have  been  void,  even  if  he  had  had  jurisdiction  of  the  subject-matter,  i  Cot- 
ton, Guardian  v.  Wolfe,  14  Bush,  238.) 

For  the  reasons  indicated  the  judgment  is  affirmed. 


SOUTHERN    RY  CO.    IN   KENTUCKY  v.    COMMONWEALTH. 

(Filed  December  1,  1908.) 

Carriers^Dlscrimination  in  freight  rates—A  common  carrier  has  the  right 
to  charge  less  for  part  of  a  through  haul  of  freight  than  the  local  rate  to  that 
point,  and  where  a  railroad  company  in  good  faith  billed  a  shipment  of 
freight  through  a  particular  point  to' one  beyond  at  a  less  rate  to  that- 
I>oint  than  the  local  rate,  the  fact  that  the  haul  from  that  point  to  the 
destination  was  made  by  a  wagon  line  whose  owner  received  payment  for 
that  part  of  the  haul,  whether  under  contract  with  the  company  or  not, 
did  not  affect  the  transaction  so  as  to  make  it  violative  of  the  provision  of 
section  815  of  the  Constitution  which  forbids  discrimination  In  rates  betweei> 
shippers  of  the  same  class  of  freight  between  the  same  points. 

Humphrey,  Burnett  &  Humphrey  and  E.  H.  Gaither  for  appellant. 

Hazelrigg  &  Chenault  and  J.  S.  Owsley,  Jr.,  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  grand  jury  of  Mercer  county  returned  an  indictment  on  February  6,. 
160£,  charging  that  appellant,  within  twelve  months  before  the  finding  ot 


and  contemporaneously  therewith  transported  between  the  same  points  a 
barrel  of  gasoline  of  the  same  class  and  kind  of  freight  for  Wallace  Green 
for  the  price  of  21  cents  per  hundred  pounds;  that  this  was  done  willfully 
and  knowingly,  with  intent  to  discriminate  in  favor  of  Green  and  against 
Samuels,  In  violation  of  section  215  of  the  Constitution  of  Kentucky:  "All 
railway,  transfer,  belt  lines,  or  railway  bridge  companies  shall  receive,  load, 
unload,  transport,  haul,  deliver  and  handle  freight  of  the  same  class  for  all 
persons,  associations,  or  corporations,  from  and  to  the  same  points  and  upon 
the  same  conditions,  in  the  same  manner  and  for  the  same  charges,  and  for 
the  same  method  of  payment." 

Section  2l7  of  the  Constitution,  which  fixes  the  penalty  for  a  violation  of 
section  215,  is  as  follows:  "Any  person,  association  or  corporation  will- 
fully or  knowingly  violating  any  of  the  provisions  of  sections  213,  214,  215  or 
216  shall,  upon  conviction  by  a  court  of  competent  jurisdiction,  for  the  first 
offense  be  fined  f2,0lH);  for  the  second  offense  15,000,  and  for  the  third  offense 
shall  thereupon,  ipso  facto,  forfeit  its  franchises,  privileges  or  charter  rights; 
and  if  such  delinquent  be  a  foreign  corporation,  it  shall,  ipso  facto,  forfeit 
its  rights  to  do  Inisiness  in  this  State;  and  the  attorney  general  of  the  Com- 
monwealth shall  forthwith,  upon  notice  of  the  violation  of  any  of  said  pro- 
visions, institute  proceedings  to  enforce  the  provisions  of  the  aforesaid  sec- 
tions." 

The  proof  on  the  trial  showed  that  Samuels  lived  at  Harrodsburg,  a  point 
on  appellant's  line  of  railroad,  but  that  Green  lived  at  Perryville,  which 
was  ten  miles  away  from  app*»llant'fi  road.  Twenty  six  cents  per  hundred 
pounds  were  charged  Samuels  for  the  barrel  of  gasoline  shipped  to  him, 
which  was  billed  to  him  at  Harrodsburg.  The  barrel  of  gasoline  shipped  to 
Green  was  billed  to  him  at  Perryville,  and  was  shipped  at  the  rate  of  36 
cents  per  hundred  pounds  from  Louisville  to  Perryville.  When  the  gasoline 
reached  Harrodsburg  it  was  delivered  to  a  man  named  Erwin,  Who  ran  a 
wagon  daily  from  Harrodsburg  through  Perryville  to  Mitchellsburg,  carry- 
ing the  U.  S.  mail,  also  persons  and  property.  He  took  the  gasoline  to 
Green,  collecting  the  charges  going  to  the  railroad,  which  was  21  cents  per 
hundred  pounds,  and  i)aid  the  amount  to  the  company.  Green  paid  Erwin 
50  cents  for  bringing  the  barrel  over,  which  was  10  cents  less  than  was 
coming  to  Erwin  on  the  basis  of  15  cents  per  hundred  pounds.  There  was 
an  arrangement  between  Green  and  Erwin  that  Erwin  would  haul  gasoline 
over  at  50  cents  a  barrel.  This  arrangement  seems  to  have  grown  out  of  the 
fact  that  there  is  a.  staiion  on  the  Louisville  &  Nashville  R.  R.  four  miles 
from  Perryville  from  which  also  goods  were  hauled  to  Perryville,  and  Erwin 
was  underbidding  to  get  the  hauling  on  his  route.  The  railroad  had  for  a 
number  of  years  a  published  tariff  on  this  class  of  goods,  by  which  the  rate 
was  fixed  to  Harrodsburg  at  26  cents  and  to  Perryville  at  36  cents.  When 
the  rate  was  first  made,  about  the  year  1889,  a  man  named  James  was  run- 
ning the  wagon  line,  and  the  rate  of  15  cents  for  the  wagon  line  was  then 
agreed  on  between  him  and  the  railroad  company.  After  three  years  he  sold 
out  to  a  man  named  Tatum,  and  subsequently  Erwin  came  in  under  Tatum; 
but  the  railroad  company  had  no  agreement  with  Erwin,  it  simply  billed 


delivered  them  at  Perryville.  The  railroad  com|>any  did  not  know  that 
Erwin  was  making  any  reduction  on  the  15  cents  per  hundred  pounds 
allowed  for  his  part  of  the  haul.  The  goods  were  not  delivered  to  the  con- 
signees at  Harrodsburg,  but  were  required  to  be  carried  over  by  the  wagon 
line  and  delivered  at  Perryville.  The  wagon  line  hauled  for  everyljody  that 
applied,  and  also  carried  for  a  time  the  express  matter,  each  owner  as  he 
came  in  succeeding  to  all  the  rights  and  privileges  of  his  predecessors. 

The  proof  leaves  no  doubt  that  the  operator  of  the  wagon  line  was  a  com- 
mon carrier.  (Robertson  v.  Kennedy,  2  Dana,  431;  Cayo  v.  Pool,  21  Ky. 
Law  Rep,,  1600;  Chevallier  v.  Strahan,  62  Am.  Dec.,  629.)  If  there  had 
been  a  railroad  operated  by  another  company  running  from  Harrodsburg 
through  Perryville  to  Mltchellsburg,  and  the  barrel  of  gasoline  has  been 
taken  by  appellant  to  Harrodsburg,  and  by  the  other  company  to  Perryville, 
appellant  receiving  21  cents  per  hundred  pounds  for  carrying  it  and  the 
other  company  12 H  cents,  it  could  not  l3e  maintained  that  this  would  have  been 
a  violation  of  section  215  of  the  Constitution,  for  it  is  well  settled  that  a 
through  rate  can  be  made  less  than  the  sum  of  the  local  rates  between  the 
two  points.  Were  it  otherwise,  all  through  freight  would  have  to  be  hauled 
at  the  local  rates.  (Railroad  Co.  v.  Osborne,  52  Fed.,  912;  Tozer  v.U.  S.,  52 
Fed.,  918;  Interstate  Commerce  Commission  v.  B.  &  O.  R.  R.  Co,,  1451'.  S., 
276;  Parsons  v.  Chicago,  &c.,  R.  R.  Co.,  167  U.  S..  447.)  The  fact  that  the 
connecting  carrier  took  the  goods  on  a  vehicle  pulled  by  horses  and  not  by 
steam  is  not  relied  on  as  changing  the  principle;  but  it  is  urged  that  Erwin 
had  no  contract  with  the  railroad  company,  and  that,  therefore,  he  took  the 
goods  simply  as  the  agent  of  the  consignee.  Green.  Without  considering 
whether  a  contract  should  be  implied  from  the  fact  that  he  came  in  under 
James,  who  made  the  contract  with  the  railroad  company,  we  re.<tt  our  judg- 
ment on  the  ground  that  appellant  had  received  the  goods  consigned  to 
Perryville,  And  had  by  its  bill  of  lading  agreed  fur  86  cents  per  hundred 
iwunds  to  transport  them  to  Perryville.  This  was  not  a  shipment  to  Har- 
rodsburg. There  was  in  such  a  shipment  and  the  shipment  to  Samuels  at 
Harrodsburg  no  discrimination  between  shippers  of  the  same  class  of  freight 
between  the  same  points.  Appellant  had  the  right  to  charge  less  for  part  of 
the  through  haul  than  the  local  rate  to  that  point.  When  It  received  the 
goods  and  undertook  to  carry  them  to  Perryville  It  was  Its  duty  to  see  that 
they  got  to  Perryville.  Its  obligations  under  such  a  contract  were  different 
from  those  under  a  contract  to  cnrry  goods  to  Harrodsburg.  It  was  a  through 
shipment  from  Louisville  to  Perryville.  Erwin  came  in  under  it,  and 
whether  there  wns  any  contract,  express  or  implied,  between  It  and  Erwin 
there  w«s  an  express  contract  between  It  and  the  shipper  that  It  would  trans- 
port the  goods  from  Louisville  to  Perryville. 

We  are,  therefore,  of  opinion  that  the  facts  shown  establish  no  violation  of 
the  constitutional  provision  quoted.  If  there  were  anything  in  the  evidence 
indicating  an  evasion  of  the  Constitutional  provision  by  the  billing  of  the 
goods  to  Perryville  and  the  delivery  of  them  at  Harrodsburg  to  the  consignee* 
in  order  to  discriminate  between  shippers,  a  different  question  would  be 
presented.  But  the  facts  show  perfect  good  faith  and  also  show  that  only 
in  this  way  can  appellant  carry  goods  to  Perryville. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the  in- 
dictment. 


(Filed  December  1,  1903.) 

1.  Supervisor  of  roads— Power  to  appoint  county  judge—Tbe  fiscal  court  of 
a  county  has  no  authority  under  the  statutes  to  appoint  the  county  judge  of 
the  county  to  the  office  of  supervisor  of  roads,  and,  being  a  court  of  limited 
authority,  its  action  in  doing  so  is  void. 

2.  Same— Action  by  taxpayer— A  taxpayer  of  the  county,  suing  for  himself 
and  all  other  taxpayers,  may  maintain  an  action  to  prevent  the  payment  to 
the  county  judge  of  the  salary  of  supervisor  of  roads. 

C.  S.  Walker  and  La  Vega  Coments  for  appellants. 

W.  Scott  Morrison  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  H.  M.  Raskins,  was  elected  county  judge  of  Daviess  county  at 
the  regular  election  in  November,  1901,  and  at  the  Januai-y  term,  1902,  of 
the  fiscal  court  his  salary  was  fixed  at  ll.OOo  per  year.  At  its  April  term, 
1903,  the  fiscal  court  made  an  order  appointing  him  also  county  supervisor 
of  the  public  roads  and  bridges  of  Daviess  county,  and  fixed  his  salary  as 
supervisor  at  the  sum  of  |9»K)  per  year.  Appellee,  William  Goodwin,  a  cit- 
izen and  taxpayer  of  Daviess  county,  thereupon  filed  this  suit  to  enjoin  the 
treasurer  from  paying  Haskins  the  $900  per  year  as  superviosr,  and  the  cir- 
cuit court  having  granted  the  relief  prayed,  the  county  judge  appeals. 

The  ground  of  the  judgment  of  the  circuit  court  is  that  under  the  statute 
the  county  judge  can  not  fill  the  office  of  road  supervisor,  and  that  the  fiscal 
oourt  is  without  authority  to  appoint  the  county  judge  to  the  ofiice.  It  is 
earnestly  insisted  that  the  circuit  court  erred. 

By  section  4306,  Kentucky  Statutes,  the  public  roads  shall  be  maintained 
either  by  taxation  or  by  hands  allotted  to  work  thei-eon  (or  both)  In  the  dis- 
cretion of  the  fiscal  court.  By  section  4312,  in  counties  where  the  roads  are 
worked  by  taxation,  It  Is  the  duty  of  the  overseer  to  report  promptly  to  the 
eui)ervlsor  all  obstructions  to  travel,  and  to  report  to  the  county  judge  all 
failures  of  the  contractors  to  comply  with  their  contracts,  and  all  violations 
or  neglect  of  duty  of  the  supervisor  wUh  regard  to  the  road.  By  section  4313 
the  supervisor  is  to  be  appointed  by  the  fiscal  court,  and  In  case  of  a  vacancy 
In  the  office  It  Is  the  duty  of  the  county  judge  to  fill  it  till  the  next  I'egular 
term  of  the  fiscal  court.  By  section  4314  the  supervisor  must  execute  liond 
at  the  next  regular  term  of  the  county  court  after  his  appointment,  with 
sureties  to  be  approved  by  it.  By  section  4316  it  is  the  duty  of  the  super- 
visor to  report  In  writing  to  the  county  judge  all  failures  of  contractors  to 
comply  with  their  contracts;  with  the  consent  of  the  county  judge  he  may 
designate  certain  roads  not  to  be  let  out,  but  kept  in  repair  by  special  con- 
tract, made  privately  or  by  hands  and  teams  hired  by  him.  or  by  delinquent 
taxpayers,  or  by  persons  sentenced  to  labor:  "Provided,  however,  That  the 
fiscal  court  of  any  county  wherein  roads  are  worked  by  taxation  may,  Intead 
of  appointing  a  supervisor,  authorize  the  county  judge  to  so  let  out  the 
working  of  the  roads  and  the  building  or  r*epalrlng  of  bridges  and  to  take 
and  approve  the  bonds  hereinbefore  required.     In  such  cases  the  other  power 
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herein  conferred  and  the  duties  imposed  upon  the  supervisor  shall  be  exer- 
cised and  discharged  by  the  road  overseers  in  their  respective  precinct&*' 

By  section  4317,  for  any  violation  of  duty  by  the  sux)ervisor,  a  warrant  in 
the  name  of  the  Commonwealth  may  be  issued  by  and  returned  before  the 
county  judge,  and  it  is  the  duty  of  the  judge  to  issue  the  warrant  upon  his 
own  knowledge  or  upon  information  of  another  upon  oath.  By  section  4318 
the  supervisor  may,  on  the  order  of  the  county  judge  entered  of  record,  hire 
wagons,  scrapers  and  teams  and  procure  forage  for  them,  and  either  hire  or 
purchase  such  tools  and  implements  as  may  be  necessary.  By  section  4335 
penalties  are  provided  for  injury  to  the  roads,  tools  or  implements,  and  it  is 
the  duty  of  the  supervisor  to  report  promptly  to  the  county  judge  or  some 
justice  of  the  peace  all  violations  of  the  act.  By  section  4339  no  money 
shall  be  paid  out,  "except  upon  the  order  of  the  supervisor,  specifying  what 
for),  with  the  endorsement  thereon  of  the  county  judge  of  his  approval,  or 
when  no  supervisor,  upon  order  of  the  overseer  or  commissioner  havioK 
charge  so  endorsed."  By  section  4339  the  supervisor,  upon  the  order  of  the 
county  judge  entered  on  the  ord^r  book  of  his  court,  may  let  out  by  written 
contract  the  grading  or  cutting  down  of  hills  upon  the  public  road,  and  give 
an  order  for  the  money,  which  order  is  to  be  endorsed  "approved"  by  the 
judge. 

These  provisioni*  do  not  contemplate  that  the  supervisor  and  the  oouniy 
judge  may  }ye  the  same  person.  On  the  contrary,  they  contemplate  that  the 
county  judge  is  to  hold  the  supervisor  to  a  strict  responsibility,  and  that  to 
protect  the  interests  of  the  county  there  must  be  the  concurrent  judgment  of 
both  the  county  judge  and  the  supervisor  in  important  matt-ers.  It  is  true 
that  under  section  4315  the  fiscal  court,  instead  of  appointing  a  supervisor, 
may  authorize  the  county  judge  to  let  out  the  working  of  the  roads,  but  in 
that  event  he  acts  as  county  judge,  and  not  as  supervisor,  and  is  entitled  to 
no  additional  compensation  for  his  services,  the  other  duties  imposed  upon 
the  supervisor  being  in  that  event  discharged  by  the  road  overseers  in  their 
respective  precincts.  If  the  county  judge  may  act  as  supervi.sor,  the  purpose 
of  the  statute  in  providing  for  both  a  supervisor  and  a  county  judge  to  pro- 
tect the  interests  of  the  county  would  be  entirely  defeated. 

The  fiscal  court  is  a  body  of  limited  authority.  It  is  without  power  under 
the  statute  to  appoint  the  county  judge  a^  supervisor.  Its  action  was,  there- 
fore, nugatory.  The  authorities  relied  on  for  appellant  as  to  the  acceptance 
of  an  inconipjitible  oftice  have  no  application,  as  the  order  of  the  fiscal  court 
appointing  the  county  judge  as  supervisor  was  void,  and  vested  in  hira  no 
right  to  the  oflftce.  The  appellee,  Goodwin,  is  a  citizen  and  taxpayer  of  the 
county,  suing  for  himself  and  all  other  taxpayers,  and  may  as  such  maintain 
the  action  to  prevent  a  misappropriation  of  the  county's  funds,  for  if  the 
money  of  the  county  Is  wrongfully  expended,  taxes  must  be  levied  to  supply 
its  place  in  the  treasury,  and  thus  an  additional  burden  will  be  cast  on  the 
taxpayer. 

Judgment  arffimed. 


(Filed  December  1,  1908— Not  to  be  reported.) 

Principal  and  agent— Notice— The  fact  that  a  third  person  had  agreed,  as. 
a  friend  of  one  employed  to  sell  musical  instruments,  to  vouch  for  the  gen- 
uineness of  signatures  which  the  employe  should  procure  to  be  signed  to  cer. 
tain  notes  which  he  was  to  execute  to  cover  an  Indebtedness  to  his  employer 
did  not  constitute  such  third  person  an  agent  of  the  employer  so  that  his 
knowledge  of  the  fact  that  the  employe  had  perpetrated  a  fraud  on  the  per- 
son whom  he  had  induced  to  sign  as  surety  would  be  imputed  to  the  em- 
ployer, who  had  acted  in  entire  good  faith.  Neither  did  the  fact  that  such 
third  person  had  been  authorized  by  the  employer  to  receive  from  the  em- 
ploye and  forward  to  the  employer  such  moneys  as  should  be  thereafter  re- 
ceived from  the  sale  of  instruments  on  hand  create  an  agency  with  regard  ta 
the  execution  of  the  notes. 

J.  A.  Sullivan  for  appellants. 

R.  H.  Crooks  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

H.  G.  Kent  was  agent  for  Hardin  &  Riehm  at  Richmond,  Ky. ,  for  the  sale 
of  pianos  and  organs.  In  November.  lSft9,  he  sent  them  a  check  for  f550, 
the  proceeds  of  goods  which  he  had  sold.  The  check  was  protested  by  the- 
bank  on  which  it  was  given,  and  then,  at  the  request  of  Hardin  &  Riehm, 
Kent  went  to  Louisville  to  see  them.  L.  E.  Lane,  who  was  a  jeweler,  occu- 
pying the  front  part  of  the  storeroom  used  by  Kent,  went  with  him.  When 
they  got  together  Hardin  &  Riehm  complained  bitterly  of  Kent's  spending 
their  money.  He  admitted  having  wasted  it,  but  finally  said  that  he  would 
give  security  for  it.  Hardin  &  Riehm  were  in  a  bad  humor  with  Kent, 
and  Lane  said  that  he  had  come  along  simply  as  Kent's  friend,  and  that  h& 
would  sign  the  note  if  Kent  could  get  no  one  else.  Lane  then  agreed  that 
when  Kent  got  his  surety  on  the  note  he  would  send  it  in  to  Hardin  & 
Biem.  and  that  they  need  have  no  doubt  of  the  genuineness  of  the  signa- 
tures. Some  talk  was  also  had  about  Kent's  continuing  the  agency  and 
selling  the  piano  and  organs  he  still  had  at  Richmond.  Lfine  agreed  that  h& 
would  collect  the  money  as  the  instruments  were  sold  and  remit  it  to  the 
house,  so  that  no  further  loss  would  fall  on  Hardin  &  Riehm.  Lane  and 
Kent  then  returned  to  Richmond,  and  Kent  procured  D.  M.  Chenault  to 
sign  his  notes  for  the  1560  due  Hardin  &  Riehm,  assuring  Chenault  that  the 
amount  was  the  price  of  the  instruments  then  in  the  house  which  he  would 
sell  and  pay  the  notes.  This  was  in  the  presence  of  Lane,  and  Chenault 
then  said  to  Kent,  in  the  presence  of  Lane,  that  Lane  would  have  to  keep^ 
track  of  the  sales,  and  whenever  a  sale  was  made  the  money  would  have  to 
be  turned  over  to  Lane  or  to  him,  and  Lane  was  to  send  it  in  to  the  house  ta 
be  applied  on  the  notes.  After  Chenault  had  signed  the  notes,  and  before 
Lane  sent  them  into  the  house,  Lane  told  Kent,  after  Chenault  went  out, 
that  he  would  not  sen^  the  notes  in  to  the  house  unless  Kent  told  Chenault 
the  truth.  Kent  went  up  to  see  Chenault,  and  came  back  and  said  that  he 
had  told  him  about  it,  and  everything  was  all  right.  Lane  then  sent  the 
notes  into  the  house.    Kent  did  not  in  fact  tell  Chenault,  and  when  Che- 
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nault  found  out  the  truth  he  refused  to  pay  the  notes,  and  defended  the  suit 
brought  upon  them  upon  the  ground  that  his  signature  to  the  notes  had 
been  obtained  by  fraud  on  the  part  of  Kent,  '^ith  the  knowledge  of  Lane, 
and  that  Lane  was  the  plaintiff's  agent  in  the  transaction.  The  circuit 
court  sustained  the  defense,  and  the  plaintiffs  appeal. 

Hardin  &  Riehm  acted  in  entire  good  faith.  They  had  no  knowledge  of 
any  fraud  in  the  obtaining  of  Chenault's  signature  to  the  notes,  and  accepted 
them  on  the  idea  that  they  were  all  right.  The  proof  leaves  no  doubt  that 
Kent  practiced  a  fraud  on  Chenault,  and  if  the  plaintiffs  are  affected  by  the 
knowledge  of  Lane  the  judgment  of  the  circuit  court  is  right.  But  if  Lane 
was  not  their  agent,  then  the  loss  must  fall  on  Chenault,  who  trusted  Kent, 
and  signed  the  notes  for  him  as  his  surety. 

The  proof  is  clear  that  Lane  went  to  Louisville  with  Kent  simply  as  his 
friend  to  help  him  out  of  the  trouble  he  was  in,  from  sympathy  he  had  for 
him.  He  was  not  agent  in  any  sense  for  Hardin  &  Riehm  in  the  interview 
in  Louisville,  but  was  simply  there  as  Kent's  friend.  He  told  Hardin  St 
Riehm  that  he  would  send  the  notes  in  so  that  they  would  know  the  signa- 
tures were  genuine,  in  order  to  get  them  to  agree  to  Kent's  proposition,  they 
being  unwilling  to  trust  Kent.  He  was  not  their  agent  to  accept  the  notes 
or  to  do  anything  for  them.  He  was  simply  a  third  person  agreed  on  be- 
tween them  and  Kent  to  vouch  for  the  genuineness'of  the  signatures  to  the 
notes,  which  would  be  executed  at  Richmond  and  forwarded  to  Louisville, 
so  that  when  the  notes  reached  Louisville  Hardin  &  Riehm  might  rely  on 
the  authenticity  of  the  signatures.  The  fact  that  Lane  was  to  send  in  the 
money  for  sales  which  Kent  thereafter  made  would  constitute  him  an  agent 
for  Hardin  &  Riehm  as  to  any  money  paid  over  to  him,  so  that  if  he  failed 
to  pay  it  over  the  loss  would  fall  on  them,  and  not  on  Kent.  But  this  was 
a  different  matter  from  the  execution  of  the  notes.  He  had  no  power  to  act 
in  any  way  on  behalf  of  Hardin  &  Riehm  in  regard  to  the  notes.  In  under- 
taking to  send  in  the  money  collected  by  Kent,  Lane  simply  acted  for  accom- 
'  modation.  The  rule  is  that  one  who  deals  with  an  agent  must  know  the 
■extent  of  his  authority.  In  the  case  of  a  special  agent  the  principal  is  not 
bound  beyond  the  scope  of  the  authority  conferred.  Lane,  not  being  an 
.  agent  for  Hardin  &  Riehm  in  the  obtaining  of  the  notes,  but  only  agreed 
witness  to  show  the  validity  of  the  signatures,  Hardin  &  Riehm  are  not 
affected  by  his  knowledge  that  Kent  was  perpetrating  a  fraud  on  Chenault, 
or  by  his  failure  to  know  himself  that  Kent  had  undeceived  Chenault  before 
sending  the  notes  In  to  the  house. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  favor  of  the 
plaintiffs. 


PEAL,   &c.    V.    CITIZENS   BUILDING  AND   LOAN   ASS'N'S   ASS'EE. 
(Filed  December  1,  Itt03--Not  to  be  reported. ) 
Hendrick  &  Miller  for  appellants. 
Bloomfleld  &  Crice  for  appellee. 
Appeal  from  McCracken  Circuit  Court. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 


What  appeliaDts  rights  may  be  as  stockholders  on  final  settlement  of  the 
association  can  not  be  iletenjiined  here,  and  nothing  in  the  judgment  affects 
their  right  to  come  in  as  stockholders  in  the  distribution  of  the  surplus 
assets  of  the  concern  among  the  stockholders. 

Peal  was  simply  a  stockholder,  holding  his  stock  for  investment  from  the 
time  he  took  it  until  he  made  the  lojin  in  August  afterwards.  He  then 
hypothrcated  his  stock  to  secure  the  loan.  When  he  subsequently  surren- 
dered his  stock  and  was  credited  by  f5<i9.<.0,  this  was  simply  a  sale  of  the 
stock  to  the  corporation,  and  it  luust  be  presumed  that  the  credit  was  then 
the  book  value  of  the  stock  or  else  he  would  not  have  taken  it.  The  value 
of  the  stock  in  the  corporation  is  not  determined  by  the  amount  he  paid  for 
it,  but  by  the  amount  of  its  assets  and  liabilities  at  the  time;  for  while  he 
bad  paid  in  a  good  deal  of  money,  the  association  may  have  sustained  heavy 
losses  in  other  transactions.  There  is  not  enough  in  the  record  to  warrant 
the  court  in  disturbing  the  settlement  then  made  by  the  parties,  and  the 
case  does  not,  therefore,  fall  within  the  principle  laid  down  in  the  Frisby  case. 

Petition  overruled.  , 


WILLIAMS  V.  WILLIAMS,  EX'OR. 

(Filed  December  1,  1903— Not  to  be  reported.) 

Waddill  &  Pratt  and  Bourland  &  Heuson  for  appellant. 

F.  M.  Baker  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  modiflcatiott 
of  opinion : 

As  the  facts  in  regard  to  the  sale  of  the  sixty-two  acre  tract  of  land  are  not 
clearly  shown  in  the  record,  on  the  return  of  the  case  to  the  circuit  court  a 
reasonable  opportunity  will  be  given  the  parties  to  offer  further  proof  on 
this  matter,  and  if  it  shall  appear  that  the  sale  and  conveyance  of  this  land 
was  made  more  than  fifteen  years  before  the  filing  of  appellant's  answer  and 
cross  petition  herein,  the-  judgment  of  the  circuit  court  as  to  the  said  sixty- 
two  acres  will  not  be  disturbed. 

The  opinion  heretofore  delivered  is,  to  this  extent,  modified. 


WILSON  V.  COMMONWEALTH. 

(Filed  December  1,  1908— Not  to  be  reported.) 

Liquor  selling— Local  option— Where  several  persons  contributed  to  a  fund 
with  which  five  gallons  of  liquor  were  purchased  and  each  received  thereof 
in  proportion  to  his  contribution,  one  of  them  who  was  insti-umental  is  rais- 
ing the  fund  is  not  guilty  of  selling  liquor  in  violation  of  the  local  option 
law  in  force  at  the  place  of  distribution. 

John  H.  Wilson  for  appellant. 

Clifton  J.  Pratt  for  appellee. 


Appeal  from  Kdox  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  that  the  appellant  did  ''unlawfully  sell,  give,  pro- 
cure and  furnish  spirituous,  vinous. and  malt  liquors  and  intozicatioR 
beverages' '  in  less  quantity  than  five  gallons.  The  court  overruled  a  motion 
for  a  peremptory  instruction  for  the  appellant,  and  among  other  instmctions 
gave  the  following :  "If  you  shall  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  Harlan  Wilson,  in  this  county,  and  within 
twelve  months  before  the  finding  of  the  indictment  herein,  did  unlawfully 
and  willfully  procure  the  witness,  W.  E.  Calllhan,  to  engage  in  a  divide  Yff 
signing  a  paper  with  defendant  and  others,  and  paying  in  his  part  of  a  fund 
sufficient  to  buy  a  five  gallon  keg  of  whisky,  and  that  the  defendant  within 
five  miles  of  Union  College,  by  himself  or  another,  delivered  to  the  witness 
whisky  in  proportion  to  the  amount  of  money  paid  in  by  the  witness,  and 
that  the  witness  thereby  received  less  than  five  gallons  of  such  whisky,  then 
you  ought  to  find  the  defendant  guilty,  as  charged  in  the  indictment,  and 
fix  his  punishment  under  instruction  No.  1,  above." 

The  facts  are:  The  appellant  and  others  contributed  112  to  buy  a  five  gallon 
keg  of  liquor;  the  money  was  raised  by  appellant  circulating  a  {Miper  for  the 
signatures  of  those  desiring  to  purchase  it;  each  party  gave  money  to  pay 
for  a  certain  quantity  of  the  liquor  according  to  the  price  they  were  to  pay 
for  the  whole;  when  the  money  was  made  up  it  was  given  to  the  dealer's 
driver,  who  delivered  it  to  the  place  agreed  upon;  the  subscribers  assembled 
at  that  place;  the  appellant  called  oiit  the  name  of  each  subscriber  and  the 
amount  which  he  had  paid,  and  another  member  of  the  subscribing  party 
measured  each  subscriber's  pro  rata  of  the  liquor. 

It  appears  that  the  appellant  did  not  own  the  liquor;  did  not  sell  it:  and 
did  not  procure  it  for  sale  by  himself  cr  any  one  eUe.  He  was  simply  the 
purchaser,  together  with  others.  By  the  authority  of  the  cas?s  of  Creasy  v. 
Commonwealth,  ante,  893,  and  Miller  v.  Commonwealth,  ante,  848,  the  de- 
fendant's motion  for  a  peremptory  instruction  should  have  been  sustained. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


GOODMAN'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  December  1,  1903.) 

1.  Railroads— Duty  to  trespassers— Negligence — It  being  the  well-settled 
rule  that  a  railroad  company  owes  no  duty  to  trespassers  upon  its  tracks  at 
places  not  frequented  by  the  public  by  right  or  permis.sion  until  their  peril 
has  been  discovered,  negligence  can  not  be  attributed  to  a  railroad  company 
l)ecause  the  engineer  in  charge  of  a  train  which  ran  over  and  killed  a  boy 
lying  between  the  tracks  at  a  secluded  place  not  frequented  by  the  public 
failed  to  discover  the  perilous  position  of  the  boy  at  the  very  first  moment  at 
which  it  might  have  been  discovered  by  one  who  went  there  for  the  express 
purp<ise  of  ascertaining  whether  such  discovery  was  possible. 

2.  Same— The  mere  occasional  use  of  the  railroad's  roadbed  as  a  footway 
by  unauthorized  pedestrians  at  a  point  where  the  right  of  way  was  fenced 
on  Ixjth  sides,  even  with   the  knowledge  of  the  company,  was  not  sufficient 


McCandless  &  James  for  appellant. 

J.  A.  Mitchell,  Edward  W.  Hines  and  B.  D.  Warfield  fur  appellee. 

Appeal  from  Hart  Gircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  J.  M.  Craddock,  as  administrator  of  Isaac  Qodman,    d 
ceased,  brought  this  suit  to  recover  damages  for  the  death  of  his  intestat 
The  petition  alleges  that  "on  the  27th  day  of  August,  1901,  the  defendan 
its  agents   and  servants,  negligently  and  carelessly  ran  one  of  its  freigl 
trains  over  the  body  of  the  said  Isaac  Goodman,  inflicting  upon  him  injuria 
which  instantly  resulted   in  his  death."    Defendant,  the  Louisville  &  Nasfc 
ville  R.  R.  Co..  denied  the  alleged   negligence,  and  in   a   second  para grap 
plead  that  the  death  of  plaintiff's  intestat-e  was  the  direct  result  of  his  ow; 
contributory  negligence.     The  reply  was  a  traverse  of  the  plea  of  contribu 
tory  negligence.     The  trial  in  the  circuit  court  resulted  in  a  peremptory  in 
struction  to  find  for  the  defendant  and  a  judgment  dismissing  the  action 
from  which  this  appeal  is  prosecuted. 

It  is  complained  that  the  trial  court  erred  in  the  peremptoi^y  instruction 
and  also  in  rejecting  competent  evidence  which  was  offered  by  the  defendant 

It  appears  from  the  bill  of  evidence  that  the  decedent  was  run  over  and  in 
stantly  killed  by  one  of  appellee's  southbound  freight  trains  two  miles  north 
of  Horse  Cave  Station,  and  two  hundred  and  thirty  yards  south  of  a  public 
road  crossing,  and  about  the  same  distance  from  a  private  crossing  on  the 
north,  in  a  cut  seven  or  eight  feet  deep.  It  is  further  shown  that  the  de- 
ceased was  an  ordinarily  intelligent  boy,  eleven  years  of  age,  and  that  he 
went  upon  the  railroad  right  of  way  with  a  bag  for  the  purpose  of  picking 
up  pieces  of  coal  which  had  fallen  from  the  tender  of  passing  engines,  and 
that  he  had  been  in  the  habit  of  doing  this,  and  had  been  cautioned,  both  by 
his  father  and  older  brother,  about  the  danger  of  passing  trains.  Robert 
Wilkerson,  a  brakeman  in  the  employ  of  the  railroad  company,  was  the  only 
witness  to  the  accident  who  testified.  He  was  called  by  plaintiff,  and  testi- 
fied that  he  was  sitting  in  the  cab  of  the  engine  on  the  opposite  side  from 
the  engineer,  and  gave  the  usual  signals  of  the  approach  of  the  train  to  the 
public  crossing;  that  the  train  was  traveling  at  between  thirty-two  and 
thirty-flve  miles  an  hour,  and  consisted  of  twenty-eight  loaded  freight  cars; 
that  after  he  had  passed  the  public  road  crossing  he  saw  an  object  on  the 
track  about  one  hundred  and  fifty  yards  ahead,  which  looked  like  a  piece  of 
paper,  but  that  when  the  engine  had  approached  within  about  thirty  feet  of 
the  object  he  discovered  the  decefised  lying  on  the  track  between  the  rails; 
that  the  engineer  immediately  applied  the  brakes,  and  .stopped  the  train 
after  it  had  run  about  two  car  lengths  further  than  the  length  of  the  train; 
or,  in  other  words,  that  the  body  of  the  boy  was  about  Mvo  car  lengths 
behind  the  caboose;  and  that  it  could  not  have  been  stopped  any  sooner,  or 
in  time  to  have  avoided  running  over  the  deceased  after  it  was  discovered 
that  the  object  upon  the  track  was  the  deceased.  The  plaintiff  introduced 
testimony  tending  to  show  that  it  was  possible  for  the  deceased  to  have  been 
discovered  by  the  engineer  at  the  public  crossing,  which  was  about  two  hun- 


the  jury  in   believing  thftt  decedent  was  seen  by  the  defendant's  agents  in 
charge  of  the  train  in  time  to  have  avoided  the  accident;  or  that,  in  any 
event,  it  was  snfticient  evidence  to  have  authorized  the  submission  of  the 
case  to  the  jury.     In   response  to  this  contention   it  may  be  said   that  thl» 
court  has  repeatedly  held  that  a  railroad  company  owes  no  duty  to  trespassers 
upon  its  track  at  places  not  frequented  by  the  public  by  right,  or  permission, 
until  their  peril  has  been   discovered.     And  we  do  not  understand  that  this 
well-grounded  rule  was  changed  by  the  decision  in  Becker  v.  L.  &  N.  R,  R. 
Co.,  22  Ky.  I>jiw  Rep,,  1893.     That  case  was  decided  upon  the  ground  that  the 
testimony  was  sufficient  to  have  authorized  the  belief  that  defendant's  agents 
saw  the  children  upon   the  bridge  in   ample  time  to  have  avoided  iujuring^ 
them,  but  negligently  failed  to  take  the  necessary  steps  to  do  so,  under  the 
belief  that  the  children  upon  the  bridge  had  time  to  have  crossed  over  before 
the  arrival  of  the  train.     The  appellant  also  cites  the  case  of  the  C,  N.  O.  & 
T.  P.  R.  R.  Co.  V.  Dickerson's  Adm'r,  19  Ky.  Law  Rep.,  1817,  as  authority 
for  the  contention  that  a  higher  degree  of  care  is  required  for  railroad  com- 
panies where  the  trespassers  upon  their  tracks  are  Infants  of  tender  years 
than  where  such  trespassers  are  adults.     In  that  case,  a  little  girl,  two  years 
of  age,  was  playing  upon  the  railroad  track.     And  while  the  engineer  testi- 
fied that  he  did  not  see  her  until  he  was  within  twenty  feet  of  her,  and  too 
late  to  avoid  the  injury,  he  admitted  that  he  saw  the  mother  of  the  child 
running  towards  the  track,  waving  her  hands,  her  hair  streaming   in  the 
air,  apparently  greatly  excited.     It  also  appeared  that  there  was  a  straight 
track,  and  nothing  to  obstruct  the  view  for  alx)ut  eight  hundred  yards  from 
where  the  accident  occurred.     It  was  decided  in  that  case  that  the  motions 
and  action  of  the  infant's  mother  were  suDicient  to  have  apprised  the  en- 
gineer in  charge  of  the  train  of  the  presence  of  some  obstruction  upon  the 
track,  and  to  have  authorized  the  jury  to  believe  that  he  actually  became 
aware  of  the  danger  of  the  infant  in  time  to  have  stopped  the  train  before 
striking  her.     The  facts  in  this  case  are  not  analogous  to  those  in  the  Dick- 
erson  case.     Here,  deceased  was  entirely  familiar  with  the  danger  of  going^ 
upon  the  track  of  the  railroad.     He  had  been  sent  there  frequently  upon  the 
same  mission  as  that  he  was  on  when  killed.     He  was  old  enough  to  appre- 
ciate the  danger  of  the  situation,  and  his  view  was  unobstructed   in  both 
directions;  he  would  have  had  ample  time  to  have  gotten  off  the  track  if  he 
had  l)een  using  ordinary  care  after  he  might  have  discovered  an  approaching 
train.     In  broad  daylight  he  laid  down  between  the  rails,  and  it  certainly 
can  not  be  said  that  it  was  negligence  in  the  engineer  in  charge  of  the  train 
not  to  have  discovered  his  position  of  peril  at  the  very  first  moment  when   it 
might  have  been  discovered  by  one  who  went  there  for  the  express  purpose 
of  ascertaining  whether  such  discovery  was  possible.     Trains  must   be  run 
on  schedule  time,  and  no  duty  is  imposed  ui)on  those  in  charge  to  stop  or 
slow  up  at  the  appearance  upon  the  track  of  objects  the  nature  of  which  is 
only  discernable  upon  near  approach.     If  the  object  seem  by  Robert  Wilker- 
son  had  been  at  a  highway  crossing,  or  in  the  street  of  a  town  or  city,  where 
the  presence  of  small  children  might  be  suspected,  a  different  case  would  be 
presented,  and  a  different  l^standani  of  diligence  could  have  been  required. 


adult,  and  owed  no  higher  degree  of  diligence  to  them  than  to  an  adult. 
(Paducah  &  Memphis  R.  R.  Co.  v.  Hoehl,  75  Ky.,  49;  L.  &  N.  R.  R.  Co.  v. 
Hunt,  11  Ky.  Law  Rep  ,  8i5;  L.  &  X.  R.  R.  Co.  t.  Webb,  18  Ky.  Law  Rep., 
25fl;  McDermott  V.  K.  C.  Ry.  Co.,  93  Ky.,  408;  2  Shearman  &  Redfleld  on 
Neg.,  section  48la;  Rosebarry's  Adm'r  v.  N.  N.  &  M.  V.  v.  R.  R.  Co.,  19 
Ky.  Law  Rep.,  194.) 

It  is  also  complained  that  the  trial  court  erred  in  refusing  to  permit  the 
plaintiff  to  prove  that  the  railroad  at  the  point  where  deceased  was  killed 
had  been,  with  the  knowledge  of  the  company,  used  as  a  footway  by  pedes- 
trians for  many  years;  and  that  for  this  reason  deceased  could  not  be  re- 
garded as  a  trespasser.  The  testimony  shows  that  the  railroad  is  fenced  on 
both  sides,  and  is  enclosed  by  iron  cattleguards  at  the  two  crossings.  Be- 
sides, the  point  whei-e  the  accident  occurred  was  in  a  deep  cut.  There  was 
no  claim  that  the  company  had  ever  authorized  the  use  of  their  roadbed  at 
this  point  as  a  footway,  and  the  mere  occasional  passage  of  unauthorized 
pedestrians  at  this  point  with  the  knowledge  of  the  company  was  not  suffi- 
cient to  convert  a  trespasser  into  a  licensee,  or  to  change  the  degree  of  care 
due  by  the  railroad  company.  Upon  the  whole  case  we  have  reached  the 
conclusion  that  there  was  no  evidence  of  negligence  on  the  part  of  those  in 
charge  of  the  train,  and  that  the  trial  court  did  not  err  in  its  peremptory  in- 
struction. 

Judgment  affirmed. 


HOSKINS  V.  MORTON. 

(Filed  December  2,  1903— Not  to  be  reported.) 

Principal  and  agent— Fraud— Where  an  agent  for  the  receiving  and  invest- 
ment of  the  principal's  money  indorsed  certain  purchase-money  notes  belong- 
ing to  the  principal  and  instituted  action  thereon  without  her  knowledge  or 
consent  and  obtained  a  conveyance  to  himself  of  the  real  estate  for  the  pur-  • 
chase  price  of  which  they  were  given,  the  chancellor  properly  required  a  con- 
veyance of  the  property  by  the  agent  to  the  principal  without  regard  to  the 
question  of  a  lien  upon  the  same  in  favor  of  the  agent  by  reason  of  certain 
alleged  sums  due  to  him  by  his  principal,  the  case  being  retained  for  a  settle- 
ment of  accounts  and  adjudiaition  as  to  liens. 

Lane  &  Harrison  for  appellant. 

George  L.  Burton  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee,  In  the  month  of  March,  1901,  sued  appellant,  and  alleged  that  for 
more  than  twenty  years  last  past  the  appellant,  R.  H.  Hoskins,  had  been 
acting  as  her  agent  in  receiving  money,  holding  stinje  at  Interest,  collecting 
rents  from  her  real  estate,  etc.,  and  that  during  all  of  this  time  she  had 
placed  entire  confidence  in  his  integrity  and  ability,  and  believed  him  to 
be  an  honest  man,  and  trusted   him   Impliclty  in   the  management  of  her 
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cne  ciiy  or  ijouisviiie,  ssjy.j  ana  inaB  ner  agent,  unaer  ana  oy  virtue  oi  a 
power  of  attorney  from  her,  sold  and  conveyed  this  land  to  one  Dominic 
Kruiger  at  the  price  of  $4,036.25;  $500  of  this  sum  was  paid  in  cash  and 
Kruiger  executed  eight  notes  of  $500  each,  and  one  note  for  $496.25,  due 
yearly  thereafter.  It  appears  from  the  petition  that  in  a  trade  b)etwe«?n  her 
and  appellant  Hoskins  he  l^ecame  the  owner  of  the  last  one  of  the  series  of 
$500  notes  (about  this  matter  appellee  complains  in  her  petition,  but  it  is  not 
necessary  to  consider  it  on  this  appeal).  When  the  last  note  against  Kruiger 
became  due  the  appellant,  Hoskins,  brought  a  suit  in  his  own  name  on  all 
the  unpaid  notes,  there  being  six  of  them.  Hoskins  endorsed  appellee's 
name  without  her  knowledge  or  consent  upon  the  back  of  each  of  said  notes, 
and  alleged  in  the  petition  which  he  filed  against  Kruiger  that  he  was  the 
owner  of  all  of  the  notes.  He  obtained  judgment  thereon,  and  soon  after 
obtaining  the  judgment  made  some  arrangement  by  which  Kruiger  conveyed 
to  him  this  twenty-four  acres  of  land,  all  of  which  was  without  the  knowl- 
edge or  consent  of  appellee.  She  claims  that  this  was  in  violation  of  his 
duty  as  her  agent,  and  that  the  title  to  this  property  should  have  l>een  con- 
veyed to  her,  and  asked  the  court  to  compel  the  conveyance  there<>f  by  him 
to  her.  Appellant  answered,  and  denied  that  this  action  against  Kruiger, 
and  the  conveyance  to  himself  of  this  land,  was  without  the  knowle<ige  or 
consent  of  appellee,  and  Siiys  that  a  part  of  the  consideration  for  which  the 
Kruiger  land  was  sold,  was  this  ?500  note  that  had  been  assigned  to  him  by 
appellee,  and  that  he  was  entitled  to  the  «leed  therefor.  He  filed  with  his 
answer  a  statement  of  account  of  the  transactions  between  himself  as  agent 
and  the  appellee  from  the  beginning  of  his  agency  to  the  time  of  the  filing 
of  this  action,  and  in  that  account  he  charges  appellee  with  this  $600  note 
and  its  interest,  amounting  to  $462.50,  and  in  the  prayer  of  his  answer  he 
asked  that  the  action  be  referred  to  the  commissioner  to  settle  his  accounts 
as  such  agent,  and  that  he  have  judgment  against  the  plaintiff  for  the  sum 
that  may  be  found  to  be  due  him  by  the  commissioner's  report,  and  that  he 
be  adjudged  to  have  a  lien  upon  this  tract  of  24  acres  of  land  to  secure  same. 
He  also  alleged  in  his  answer  that  in  the  arrangement  with  Kruiger,  by 
which  he  obtained  the  deed,  that  in  addition  to  the  amount  of  all  the  unpaid 
notes  of  Kruiger.  with  their  interest,  he  paid  to  Kruiger  $541  in  money,  for 
which  he  has  a  lien. 

Appellee  replied  to  this  answer,  and  alleged  that  at  the  time  appellant 
caused  this  deed  to  be  executed  to  himself  he  then  had  in  his  hands  of  her 
means  more  than  enough  to  satisfy  this  $500  with  its  interest,  and  that  by 
reason  Of  sjiid  note  he  had  no  interest  in  the  land,  nor  has  he  any  lien 
thereon.  Upon  affidavits  filed,  and  upon  the  st4ite  of  the  pleadings,  the 
court,  on  the  23d  day  of  December,  1902,  made  an  order,  which  is  in  part  as 
follows:  "This  action  having  been  further  heard  upon  the  motion  made 
herein  on  December  20,  1902,  to  require  defendants  to  execute  to  t^e  plaintiff 
a  deed,  and  both  plaintiff  and  defendants  being  represented  and  being  heard 
by  counsel,  and  the  action  having  l)een  submitted  upon  the  motion  and  the 
record  herein,  and  the  court  l)eing  advised,  the  defendants,  R.  M.  Hoskins 
and  Mary  F.  Hoskins,  his  wife,  are  hereby  ordered  to  execute  and  deliver  to 


deed  conveying  to  tne  piamun  a  lee-simpie  title  to  tne  property  on  tne  jfop- 
lar  Level  road,  in  Jefferson  county,  Kentucky,  owned  by  said  plaintiff,  as  is 
■admitted  by  defendants  in  the  pleadings  herein,  and  which  said  R.  H.  Hos- 
kins  caused  to  be  conveyed  to  himself  by  deed  from  Dominic  Kruiger,  etc., 
in  the  year  1896.  *  *  *  Said  conveyance  to  be  free  from  all  interest  or  lien 
In  favor  of  defendants,  or  either  of  them,  except  in  so  far  as  this  court  may 
hereafter  adjudge  in  this  action  an  interest  or  lien,  if  any,  in  favor  of  the 
defendants,  or  either  of  them,  in  or  against  said  property,  and  this  action  is 
retained  for  the  purpose  of  determining  the  accounts  between  plaintiff  and 
defendant,  B.  H.  Hoskins,  and  the  lien,  if  any,  in  favor  of  said  defendants 
against  said  property." 

Appellant  appeals  from  this  judgment.  The  only  question  to  be  deter- 
mined now  is  whether  or  not  the  court  erred  in  dii-ecting  this  conveyance 
to  be  made.  We  are  of  opinion  the  court  did  not  err.  From  the  pleadings 
in  this  case  it  is  evident  that  appellant  perpetrated  a  wrong  upon  appellee 
in  having  the  title  to  this  land  conveyed  to  him,  and  it  is  evident  from  his 
answer  that  he  concedes  appellee's  right  to  the  title,  and  only  asked  that  a 
lien  be  declared  in  his  favor  for  the  sums  set  forth  in  his  answer,  and 
charges  appellee  in  his  accounts  with  this  identical  $500  note,  and  asks  judg- 
ment against  her  for  that  sum.  The  court  by  its  order  retained  the  matter 
of  settlement  of  accounts  between  the  parties  and  the  question  of  liens  for 
future  adjudication.  As  many  questions  involved  between  these  parties  are 
unsettled,  we  refrain  from  discussing  on  this  appeal  the  conduct  of  the 
X)arties  in  these  various  transactions. 

Perceiving  no  error  in  the  circuit  court  on  the  question  Involved  the  judg- 
ment Ls  affirmed. 


BESS  v.  COMMONWEALTH. 
(Filed  D^ember  2,  1903. ) 

1.  Criminal  law— Prosecution  for  murder— Evidence— In  a  prosecution  for 
'Willful  murder  it  was  competent  to  admit  evidence  showing  the  illicit  rela- 
tions existing  l)etween  the  accused  and  the  deceased  at  the  time  of  the  kill- 
ing and  for  two  yetirs  previous,  for  the  purpose  of  showing  a  motive  on  the 
part  of  accused  for  the  killing;  but  the. failure  of  the  court  to  clearly  and 
explicitly  admonish  the  jury  aS  to  the  purpose  for  which  It  was  admitted 
was  error  prejudicial  to  the  rights  of  the  accused. 

2.  Same— It  was  likewise  proper  to  admit  evidence  which  condticed  tiosfaow 
that  the  accused  and  the  deceased  had  been  gulity  of  the  crime  of  burning  a 
house  belonging  to  the  deceased  for  the  purpose  of  defrauding  an  insnranoe 
company  of  the  amount  for  which  it  was  insured  in  order  to  show  a  motive 
for  the  killing  of  deceased  by  accused,  but  a  failure  of  the  court  to  clearly 
admonish  the  jury  with  reference  to  that  purpose  was  error. 

8.  Same— A  conversation  had  l^tween  the  deceased  and  a  policeman,  in 
which  she  stated  that  the  accused  had  her  insurance  money,  which  he  re- 
fused to  pay  her,  and  in  which  she  spoke  of  getting  out  a  warrant  for  him,  and 
which  was  reported  to  the  accused  before  the  killing,  was  competent  to  show 
motive;  and  such  evidence  being  competent,  statements  made  by  the  accused 
irelative  to  alleged  declarations  of  the  deceased  as  to  her  purpose  in  placing 
the  insurance  money  in  his  hands  made  at  the  time  the  money  was  given  to 


of  the  court  in  excludiD^  them  from  the  jury  was  prejudicial  to  his  rights. 
H.  G.  Snyder  and  J.  N.  Elliott  for  appellant. 
Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Ojiinion  of  the  court  by  Judge  Settle. 

The  appellant,  J.  W.  Bess,  having  been  tried,  convicted  and  given  the 
d^ath  penalty  in  the  Fayette  Circuit  Court,  under  an  indictment  charging^ 
him  with  the  murder  of  Martha  McQuin  Martin,  by  this  appeal  seeks  a  re- 
versal of  the  judgment  of  conviction. 

His  motion  for  a  new  trial,  which  was  overruled  by  the  lower  court,  con- 
tains four  grounds,  viz. :  First,  that  the  court  misinstructed  and  refused  to 
properly  instruct  the  jury;  second,  that  the  court  admitted  incompetent  evi- 
dence and  rejected  competent  evidence;  third,  that  the  verdict  is  against  the 
law  and  the  evidence;  fourth,  that  the  Commonwealth's  attorney,  in  bi& 
closing  argument  to  the  jury,  stated  facts  not  in  the  record;  by  all  of  which 
the  appellant's  cause  is  alleged  to  have  been  prejudiced  to  such  an  extent 
that  he  did  not  have  a  fair  or  impartial  trial.  As  to  the  first  ground  it  is 
only  necessary  to  si\y  that  no  error  in  the  instructions  has  been  pointed  out 
In  the  elaborate  briefs  filed  by  counsel  for  appellant,  and  we  are  of  opinion 
that  none  could  be  suggested,  for  they  present,  with  exceptional  cleamesa 
and  brevity,  all  the  law  applicable  to  the  facts  brought  out  by  the  evidence. 
By  them  the  jury  were  told  in  what  state  of  case  they  would  be  authorized, 
to  find  the  appellant  guilty  of  murder,  voluntary  or  involuntary  man- 
slaughter, and  what  puuishment  appertained  to  each;  also  what  would  au- 
thorize a  verdict  of  acquittal,  and  what  would  justify  the  application  of  the 
liw  of  self-defense.  While  in  and  through  them,  sej^rately  and  as  a  whole, 
ran  the  admonition  to  the  jury  to  allow  appellant  the  benefit  of  every  rea- 
Bonable  doubt,  in  the  matter  of  determining  his  guilt  or  innocence;  or  if 
they  found  him  guilty,  in  determining  the  degree^  of  his  offense. 

As  the  evidence  in  the  case  was  in  the  main  circumstantial,  in  order  that 
"W^  may  satisfactorily  ptiss  upon  the  second  alleged  error  complained  of  it 
will  be  necessary  to  briefly  review  the  facts  upon  which  appellant's  convic- 
tion Wrts  secured. 

On  Tuesday,  March  10,  1903,  the  body  of  Martha  McQuin  Martin  was  found 
in  the  resiirvoir  on  Eddy  street,  in  or  near  the  city  of  Lexington,  and  waa 
identified  by  persons  who  knew  her  well.  When  the  body  was  removed  from 
the  water  it  was  discovered  that  it  contained  several  scratches  on  the  fore- 
head, and  finger  prints  on  the  neck.  According  to  the  evidence  of  medical 
experts  the  bruises  on  her  neck  were  caused  by  violent  pressure  of  her  flesh, 
and  the  neck  was  limber,  showing  that  it  had  been  wrenched  or  strained. 
There  was  an  abrasion  of  the  skin  over  the  left  eye,  sand  or  earth  between 
the  eye  lids,  and  the  eye  ball  was  bloodshot.  The  body  was  not  bloated,  and 
the  post  mortem  examination  made  by  the  surgeons  showed  that  there  waa 
jio  water  in  either  lungs  or  stomach.  They  were  in  fact  practically  normal, 
and,  therefore,  in  a  healthy  condition  at  the  time. of  the  woman's  death,. 


According  to  the  testimoDy  of  the  surgeons  the  bruises  on  the  neck  and 
lace,  the  absence  of  water  in  the  stomach  and  lungs,  and  the  fact  that  the 
Iwdy  was  shriveled,  Instead  of  bloated,  all  went  to  prove  beyond  question 
that  the  woman's  death  did  not  result  from  drowning,  but  was  caused  by 
violent  external  means,  such  as  suffocation  from  choking,  or  by  the  wrench- 
ing or  straining  of  the  neck,  and  if  her  death  was  thus  produced  it  would 
aeem  to  follow  that  her  body  was  thrown  into  the  reservoir  by  her  slayer  to 
make  it  appear  that  she  had  committed  suicide.  It  appears  from  the  evi- 
dence that  an  illicit  intimacy  had  existed  for  two  years  between  the  appel- 
lant and  the  deceased,  during  which  time  he  had  often  spent  his  nights  with 
her  at  her  house,  and  she  had  frequently  staid  at  night  with  him  in  the 
Toom  which  he  occupied  away  from  his  wife  and  children. 

On  Friday  before  the  finding  of  the  body  of  the  Martin  woman  the  appel- 
lant, about  the  hour  of  noon,  procured  a  horse  and  buggy  at  the  livery  stable 
of  B.  O.  Horene,  saying  he  was  going  out  about  the  reservoir.  There  was  a 
woman  in  the  buggy  with  him  when  he  left  the  stable,  she  was  testified  to 
liy  the  stable  men,  unknown  to  them,  but  answered  well  in  personal  appear- 
-ance  and  dress  the  description  of  the  woman  whose  dead  body  was  found  in 
the  reservoir.*  Others  who  saw  appellant  "and  the  woman  in  the  buggy  that 
•day  after  they  left  the  stable  testified  to  her  resemblance  to  the  body  of  the 
woman  found  in  the  reservoir.  These  witnesses  seem  to  have  given  special 
•attention  to  the  hat  and  cape  worn  by  the  woman  riding  with  appellant, 
•and  expressed  the  opinion  that  these  articles  of  apparel  were  the  same  found 
on  the  body  of  the  dead  woman.  One  witness,  J.  H.  Marshall,  a  letter  car- 
rier who  knew  Mrs.  Martin,  met  appellant  on  the  Friday  in  question,  as  he 
•and  the  woman  who  left  the  stable  in  the  buggy  with  him  were  driving  In 
•a  suburb  of  the  city,  and  recognized  her  as  Mrs,  Martin. 

When  appellant  returned  the  horse  and  buggy  to  the  stable,  about  7  o'clock 
In  the  evening,  the  woman  who  had  accompanied  him  when  he  drove  from 
the  stable  was  not  with  him  when  he  returned.  The  buggy  in  which  he 
took  the  afternoon  ride  had  red  wheels  and  body  and  a  black  top;  when  he 
returned  it  the  top  was  down,  and  about  ten  inches  of  the  back  torn  out. 
He  called  the  attention  of  the  owner  to  the  rent,  but  did  not  explain  to  him 
bow  it  had  been  made.  The  same  buggy  was  hired  to  one  £d.  Murray  soon 
afterwards,  who  found  in  it,  In  the  rear  of  the  seat,  two  hair  pins  and  a  hat 
pin,  and  also  a  strand  of  lady's  hair.  The  hair  was  the  color  of  Mrs.  Mar- 
tin's, and  the  hair  pins  and  hat  pin  were  afterwards  identified  by  two  of  her 
acquaintances  as  like  some  that  were  owned  by  her.  According  to  the  evi- 
dence no  other  woman  besides  the  one  with  appellant  rode  in  the  buggy 
between  the  time  of  its  return  by  him  and  the  hiring  of  it  to  Murray,  and  it 
was  not  used  by  a  woman  while  in  Murray's  possession.  After  returning 
the  buggy  mentioned  the  appellant,  about  10  o'clock  of  the  same  night, 
hired  at  Horene's  stable  another  horse  and  buggy,  for  the  purpose,  as  he 
then  stated,  of  going  to  a  dance  in  the  country  after  his  son,  whom  he 
wished  to  have  return  home  that  night.  He  did  not  go  that  night  for  hia 
80n,  but  returned  the  horse  and  buggy  to  the  stable  at  11  o'clock,  after  an 
liour's  US3  of  it. 


opposite  side  of  the  street  on  Saturday,  the  day  following  the  bug|?y  ride, 
bat  his  statement  was  indefinite,  and  by  no  rceans  convincing.  Three  other- 
witnesses,  two  of  them  dentists,  and  the  third  a  lawyer,  testified  that  they 
saw  in  their  respective  offices  at  6  o'cloock  Friday  afternoon  a  woman  whom 
they  took  to  be  Mrs.  Martin,  and  one  of  the  dentists  said  she  told  him  her 
name  was  Martin;  but  the  Commonwealth  introduced  in  rebuttal  Geoiiria 
Briscoll,  who  it  was  proved  strongly  resembled  Mrs.  Martin,  and  she  testi- 
fied that  she  was  the  woman  who  went  to  the  offices  of  the  dentists  and  law- 
yer on  Friday  afternoon;  the  latter  were  recalled,  and  all  three  of  them* 
upon  seeing  Georgia  Driscoll,  positively  identified  her  as  the  woman  they^ 
took  to  be  Mrs.  Martin,  the  dentists  being  able  to  identify  her  by  a  decayed 
tooth  of  peculiar  shape,  which  they  found  in  her  mouth,  and  which  had  been 
examined  by  them  on  the  Friday  aftt^rnoon  in  question. 

Further  evidence  that  the  death  of  Mrs.  Martin  occurred  on.  Friday  after- 
noon, or  night,  was  furnished  by  ths  testimony  of  a  witness  living  near  the 
reservoir  that  he  sfiw  the  clothing  of  the  dead  l)ody  floating  on  the  surface 
of  the  water  on  Saturday  morning,  the  day  following  the  buggy  ride  with 
appellant,  but  without  knowing  or  taking  the  trouble  to  ascertain  what  it 
was.  What  was  supposed  to  be  a  bundle  of  old  clothes  was  also  seen  in  tfae^ 
reservoir  by  others  on  Sunday,  Monday  and  Tuesday,  but  they,  too,  were 
Ignorant  as  to  what  the  object  was  until  the  body  was  removed  from  the- 
water. 

The  medical  experts,  and  others  informed  on  the  subject,  testified  that  in 
oase  of  death  by  drowning  the  body  invariably  sinks,  and  will  not  arise  to 
the  surface  earlier  than  three  days,  but  that  a  dead  body  thrown  into  the- 
water  will  not  sink,  and  the  physicians  further  testified,  that  in  their  opinion,, 
the  woman  whose  body  was  found  in  the  reservoir  had  been  dead  from 
twenty-four  to  seventy-two  hours  when  the  1x)dy  was  removed  from  the- 
water.  There  was  much  testimony  to  the  effect  that  appellant,  after  the- 
death  and  before  the  finding  of  the  body  of  the  deceased,  informed  a  num- 
ber of  his  acquaintances  that  she  had  gone  from  Lexington  to  Seattle,  Cin- 
cinnati or  Indianapolis,  in  company  with  another  man.  and  that  he  (appel- 
lant) had  quarreled  with  her,  and  they  had  agreed  to  have  nothing  more  to 
do  with  each  other.  He  also  informed  one  or  more  persons  that  the  deceased 
had,  on  one  occasion,  tried  to  shoot  him,  and  that  she  was  a  "morphine- 
dope,"  and  was  liable  to  commit  suicide. 

One  George  Bradley  testified  that  he  had  a  conversation  with  appellant  on 
Wednesday  or  Thursday  before  the  finding  of  the  body  of  the  deceased,  in 
which  he  (appellant),  in  speaking  of  the  deceased  who  was  then  in  his  room 
over  the  barber  shop,  said  he  wanted  to  get  rid  of  this  woman  up  there,  and 
upon  being  asked  '*what  for,"  he  said  he  was  "afraid  she  might  kill  henieU 
up  these  stairs,  and  it  might  be  pretty  bad." 

There  was  also  other  evidence  that  after  the  death  and  before  the  findings 
of  the  body  of  the  deceased  he  took  some  of  her  personal  effects  that  were  in 
his  room,  such  as  a  sewing  machine  and  wearing  apparel,  and  distributed 
hem  among  the  colored  female  residents  of  the  neighborhood.    It  was  al»ck 


trial  a  note  was  introduced  in  evidence  which  he  had  written  while  in  jail 
to  a  Mrs.  Porter,  in  which  he  tried  to  induce  her  to  testify  in  his  brtialf  that 
she  was  the  woman  with  whom  he  drove  in  the  buggy  from  the  livery  stable 
on  the  Friday  afternoon  l)efore  the  finding  of  the  dead  body  of  Mrs.  Martin, 
and  that  it  was  on  her  account  and  to  carry  her  home  through  the  rain  that 
he  again  pn)cured  of  the  same  stable  the  buggy  at  10  o'clock  that  night,  but 
she  refused  to  make  the  desired  stiitements,  and  on  the  witness  stand  denied 
their  truth. 

The  trial  court  permitted  the  Commonwealth  to  prove  that  the  deceased  on 
December  28.  190-3,  obtained  a  policy  of  fire  insurance  of  $350  on  her  house 
and  its  contents;  that  the  house  and  what  was  in  it  was  destroyed  by  fire  on 
January  20,  1903,  and  that  the  loss  was  compromised  on  February  28th  by 
the  payment  to  the  deceased  of  $225  by  the  insurance  company.  The  Com- 
monwealth was  also  allowed  to  prove  that  the  appellant  only  a  few  days 
before  the  house  was  burned  procured  a  wagon  and  driver  and  at  night 
hauled  away  from  the  house  various  articles  of  furniture  and  other  property, 
including  the  sewing  machine  that  he  gave  away  after  the  death  of  Mrs. 
Martin,  which  he  had  caused  to  be  taken  to  the  room  occupied  by  him  as  a 
sleeping  apartment,  and  for  the  services  then  rendered  him  by  the  driver 
and  te^im  he  paid  the  driver  $1,  and  shortly  thereafter,  and  after  the  burning 
of  the  house,  without  any  re<iuest  from  the  driver  to  do  so.  he  offered  to,  and 
(lid.  pay  for  him  to  the  city  government  $6  for  a  license  to  carry  on  the  busi- 
ness of  hauling  with  his  express  wagon  in  the  city  of  Lexington. 

The  Commonwealth  was  further  allowed  to  prove  that  the  appellant 
attempted  to  collect  of  the  agent  of  the  insurance  company  the  $225,  which 
it  had  agreed  with  the  deceased  would  be  pfiid  her  for  the  loss  of  her  house 
and  contents.  The  agent  testified  that  appellant  informed  him  that  he  had 
an  order  from  the  deceased  for  the  sum  due  her,  and  that  the  policy  had  been 
transfemni  to  him,  but  the  agent  refused  to  pay  the  money  to  him,  and 
shortly  thereafter  paid  it  to  the  deceased,  who  then  surrendered  to  the  agent 
the  policy,  which  had  not  been  assigned  to  appellant,  as  claimed  by  him. 
The  payment  was  made  to  her  on  February  28,  1903.  Her  dead  body  was 
found  on  March  10th  following.  So  if,  as  the  evidence  strongly  conduces  to 
prove,  her  death  occurred  on  Friday  of  the  previous  week,  which  was  March 
6th,  it  is  apparent  that  the  insurance  money  was  received  by  the  deceased 
only  eight  days  before  her  death.  If  there  was  fraud  or  crime  in  the  burn- 
ing of  Mrs.  Martin's  house,  the  evidence  referred  to  conduced  to  show  that 
the  appellant  had  some  guilty  ccmnection  therewith. 

The  agent  of  the  insurance  company  testified  that  the  sura  due  the  de- 
ceased on  her  loss  was  paid  in  two  $100  bills,  a  $20 and  a  $5  dollar  bills,  and 
it  was  stated  by  the  appellant  on  the  witness  stand  that  he  informed  the  de- 
ceased that  he  wished  to  borrow  the  $20  bill  which  she  received  of  the  insur- 
ance agent,  but  she  made  him  a  present  of  it,  and  gave  him  the  $100  bills  to 
keep,  and  that  when  he  went  to  his  room  that  night  he  found  her  there,  and 
at  her  request  returned  her  the  two  $100  bills. 

Luke  Doyle,  a  policeman,  testified  that  the  deceased,  about  a  week  before 
her  death,  complaineil  to  him  that  api)ellant  had  her  money,  and  she  could 


an  angry  altercation  took  place  between  them.  On  the  afternoon  of  that 
day  appellant  went  to  the  witness  and  asked  him  what  Mrs.  Martin  had  said 
to  him,  and  was  told  by  the  witness  of  his  conversation  with  Mrs.  Martin, 
and  that  she  had  said  he  had  tSOO  of  her  money.  Appellant  did  not  deny 
that  he  had  her  money,  but  said  it  was  merely  a  breach  of  trust,  and  that 
she  could  not  do  anything  unless  he  wanted  to  give  it  back  to  her.  On  sev- 
eral days  in  succession  the  witness  said  he  was  talked  to  by  appellant  about 
the  matter,  and  at  one  time  was  told  by  him  that  he  had  not  given  her  back 
the  money,  but  thought  he  would,  and  later  told  him  that  he  had  given  her 
1100  of  it.  On  Thursday  appellant  again  met  the  witness  on  the  street,  and 
asked  him  if  he  had  seen  deceased,  and  said  he  was  afraid  she  would  shoot 
him,  and  on  Friday  morning,  which  was  the  day  on  the  afternoon  of  which 
the  deceased,  according  to  the  evidence,  lost  her  life,  appellant  inquired  of 
witness  whether  he  had  seen  deceased,  and  informed  him  of  her  having  tried 
to  commit  suicide,  and  was  told  by  the  witness  that  she  had  probably  done 
so,  and  nobody  knew  anything  about  it.  To  one  or  two  others  appellant 
said  he  had  returned  to  the  deceased  1100  of  her  money,  but  no  money  was 
found  on  her  body  when  removed  from  the  water,  though  one  of  her  stock- 
ings was  found  to  be  released  from  the  suspender,  and  pulled  down,  and  one 
of  her  female  acquaintances  testified  on  the  trial  that  she  had  known  de- 
ceased to  carry  money  in  her  stockings. 

The  appellant,  in  testifying  before  the  jury,  made  a  general  denial  of 
nearly  all  of  the  facts  brought  out  by  the  witnesses  for  the  Commonwealth, 
but  seemed  to  have  but  little  support  from  other  witnesses  introduced  in  his 
behalf.  It  is  insisted  for  appellant  that  it  was  error  to  allow  the  introduc- 
tion of  evidence  in  regard  to  the  insurance  upon  the  house  and  household 
effects  of  the  deceased,  and  of  the  conduct  of  the  appellant  in  removing  the 
furniture  and  other  property  from  the  house  to  which  the  driver  of  the  ex- 
press wagon  testified,  or  to  alluw  the  introduction  of  evidence  as  to  what 
passed  between  the  appellant  and  the  driver  in  regard  to  the  payment  by  the 
former  of  the  latter's  license,  and  likewise  error  to  permit  the  introduction 
of  evidence  in  regard  to  the  burning  of  the  house,  or  as  to  the  payment  to 
the  decea.sed  of  the  insurance  money,  or  the  attempt  on  the  part  of  the  ap- 
pellant to  collect  it. 

We  are  of  the  opinion  that  all  of  the  evidence  mentioned  was  competent  to 
sliow  a  motive  for  the  homicide.  If  the  appellant  took  the  life  of  the  de- 
ceased, the  crime  was  not  oommitted  without  motive;  there  are,  indeed,  few 
motiveless  crimes,  and  among  the  motives  impelling  m^n  to  crime  is  gain. 

In  Burwell  on  Cir.  Ev.,  section  285,  it  is  said:  "The  motive  of  gain  in  a 
stricter  sense  of  the  term  may  exist  by  two  different  classes  of  objects:  First, 
by  something  visible  and  tangible,  which  the  party  meditating  the  crime 
desires  to  possess;  and,  secondly,  by  some  substantial  benefit  which  is  ex- 
pected to  accrue  as  a  result  of  the  contemplated  act.'* 

In  O'Bryan  v.  Commonwealth,  89  Ky.,  K54,  this  court  said:  "Necessarily 
where  the  commission  of  crime  can  be  shown  only  by  proof  of  circumstances, 
the  evidence  should  be  allowed  to  take' a  wide  range,  otherwise  the  ffuilty 
would  often  go  unpunished. 


ininx)auce  or  ezpiam  anocner,  or  wnion  anoraea  an  opportunity  ror  any 
transaction  which  is  In  issue,  or  shows  facilities  or  motives  for  the  oommis- 
•ion  of  the  crime,  may  be  proved.  Even  evidence  tending  to  prove  a  dis- 
tinct offense  is,  therefore,  admissible  if  it  shows  facilities  or  motives  for  the 
commission  of  the  one  in  question. "    *    «    ♦ 

In  a  more  recent  case  decided  by  this  court,  the  style  of  which  is  also 
O'Bryan  v.  Commonwealth,  24  Ky.  Law  Rep.,  Part  II,  2511,  the  authorities 
bearing  on  the  question  under  consideration  are  elaborately  reviewed,  and 
no  better  statement  of  the  principle  Involved  can  be  found  than  is  contained 
in  Bishop's  New  Crim.  Proo.,  volume  1,  section  1126,  quoted  with  approval 
in  the  opinion  in  that  case:  '*The  intent,  knowledge  or  motive  under  which 
the  defendant  did  the  act  charged  against  him  not  generally  admitting  of 
other  than  circumstantial  evidence,  may  often  be  aided  in  the  proof  by  show- 
ing another  crime  actual  or  attempted,  then  it  is  i)ermissible. " 

We  find,  therefore,  that  the  true  doctrine  deducible  from  the  foregoing  au- 
thorities is  that  all  the  evidence  admitted  must  be  pertinent  to  the  point  in 
issue,  and  if  it  be  pertinent  to  the  point,  and  tends  to  prove  the  crime 
alleged,  it  is  not  to  be  rejected,  though  it  alto  tends  to  prove  the  commission 
of  other  crimes,  or  to  establish  collateral  facts.  If  there  was  a  conspiracy 
between  the  deceased  and  the  defendant  to  insure  her  property  and  then  de- 
stroy it  to  secure  the  insurance,  and  by  that  means  the  insurance  money,  or 
some  part  of  it,  went  into  appellant's  hands;  when  it  became  apparent  to 
him  that  deceased  would  compel  its  return  to  her  even  by  his  arrest,  who 
can  say  whether  the  murder,  if  committed  by  him,  resulted  as  a  means  of 
preventing  his  arrest  for  some  connection  with  the  burning  of  her  house,  or 
to  enable  him  to  keep  the  money;  in  either  event  the  motive  would  be  mani- 
feat.  At  any  rate,  it  was  for  the  jury  to  determine  from  all  the  evidence 
whether  or  not  either  motive  existed,  and  we  think  for  this  reason  that  the 
evidence  complained  of  was  competent.  We  are,  however,  of  opinion  that 
the  trial  court  erred  to  the  appellant's  prejudice  in  not  explaining  to  the 
jury  the  full  purpose  and  effect  of  this  evidence.  The  admonition  of  the 
trial  judge  to  the  jury  on  this  point,  as  found  in  the  bill  of  evidence  before 
us,  is  as  follows : 

"Gentlemen  of  the  jury:  There  have  been  certain  witnesses  who  have  testi- 
fied in  this  case  about  statements  purporting  to  have  been  made  by  Mrs. 
Martin.  As  to  that  evidence,  and  whatever  evidence  has  been  given  to  you 
as  to  any  statements  made  by  Mrs.  Martin,  that  evidence  ought  to  be  alto- 
/{(Bther  disregarded  by  the  jury,  as  if  it  had  not  been  heard.  Her  statements, 
if  made  as  detailed  by  any  witnesses,  are  not  competent  testimony,  and  the 
jury  should  disregard  it  entirely.  There  may  have  been  evidence  in  this 
case  tending,  or  not,  as  the  jury  may  think,  to  show  that  the  defendant  has 
been  guilty  of  some  other  crime  or  offense  than  the  one  charged  In  the  in- 
dictment. In  so  far  as  any  evidence  of  that  kind  has  been  admitted,  it 
should  not  bias  the  mind  of  the  jury,  nor  your  belief,  if  any  you  have,  that 
this  defendant  committed  some  other  offense  than  the  one  charged  in  the  in- 
dictment, lead  you  to  find  a  verdict  against  him  upon  this  charge,  except  in 
flo  far  as  the  fact  itself,  whatever  it  may  be,  throws  light  upon  the  charge  in 
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agaiDHi  LDe  ueientuini>,  yuuuugaii  uu\>  ui  aiiuw  itiiat  i»eti,  wnattfver  ii>  luoy  Lie, 
is  competent  evidence  for  you  to  consider  in  so  far  as  it  bears  upon  this 
charge,  but  it  should  not  bias  your  mind  and  make  you  find  this  defendant 
guilty  in  this  indictment  any  more  than  if  it  had,  not  been  admitted,  except 
in  so  far  as  the  fact  itself,  whatever  it  may  be.  conduces  to  prove  the  defend- 
ant guilty  of  this  charge;  and  it  is  my  duty  that  I  should  tell  you  as  to  the 
I'ejection  of  certain  testimony,  and  the  purpose  for  which  certain  other  testi- 
mony is  admitted,  and  you  owe  it  to  yourselves  as  jurors  to  maintain  your 
solemn  oath,  and  be  governed  by  the  injunction  of  the  court." 

By  this  charge  the  jury  were  directed  to  disregard  all  statements  detailed 
by  the  witnesses  as  emanating  from  Mrs.  Martin.  The  greater  part  of  her 
statements  were  incompetent  for  any  purpose,  but  some  of  them  were  mani- 
festly competent,  such  as  her  conversation  with  the  policeman,  Luke  Doyle, 
but  a  few  days  before  her  death,  in  which  she  complained  to  that  officer  that 
appellant  had  1220  of  her  money  which  ho  refused  to  pay  her,  and  to  recover 
which  she  spoke  of  getting  out  a  warrant  against  him,  for  that  conversation 
was  reported  by  Doyle  to  appellant  l)efore  the  death  of  Mi*s.  Martin.  The 
ruling  of  the  court  likewise  excluded  from  the  consideration  of  the  jury  the 
statements  of  the  appellant  relative  to  the  alleged  declarations  of  Mrs.  Mar- 
tin as  to  her  purpose  in  placing  in  his  hands  the  money  received  by  her  of 
the  insurance  company,  made  to  him  at  the  time  the  money  was  given  him. 
"We  think  these  declarations  were  competent  for  the  purpose  of  e:xplaining 
the  circumstances  under  which  appellant  received  the  money,  and  also  to 
contradict  the  statement  made  by  Mrs.  Martin  in  her  conversation  with  Doyle 
which  the  latter  subsequently  reported  to  appellant.  It  is  true  that  the  ex- 
clusion of  the  testimony  of  Doyle,  as  to  the  statements  made  to  him  by  Mrs. 
Martin,  was  not  prejudicial  to  the  appellant,  but  we  are  unable  to  say  that 
the  exclusion  of  the  latter's  testimony  as  to  the  declarations  of  Mrs.  Martin, 
accompanying  the  placing  of  the  money  in  his  hands,  was  not  so. 

We  are  of  the  opinion  that  the  admonition  of  the  circuit  judge  was  so  In- 
definite and  ambiguous  that  It  was,  on  the  whole,  more  calculated  to  con- 
fuse than  to  enlighten  the  jury.  It  was  an  attempt  by  the  court  to  instruct 
the  jury  as  to  the  consideration  to  be  given  evidence  that  *'may  have  been" 
admitted  in  the  case  which,  in  their  opinion,  might  or  might  not  tend  to 
prove  the  appellant  guilty  of  some  crime  or  offense  other  than  that  charged 
in  the  indictment,  without  Indicating  what  evidence  had  been  introduced 
that  was  likely  to  superinduce  such  an  opinion,  or  what  crime  or  offense 
other  than  that  named  In  the  indictment  was  referred  to.  The  jury  were 
also  told  In  eflfect  that  If  the  evidence  thus  vaguely  referred  to  proved  the  ap- 
I)ellant  guilty  of  some  other  offense  ''against  the  law  or  against  the  morals,'' 
they  ought  not  to  * 'allow  that  fact,  whatever  it  may  be,"  to  bias  their  minds 
or  make  them  And  the  appellant  guilty  under  the  indictment,  anymore  than 
if  it  had  not  been  admitt^^d,  except  In  so  far  "as  the  fact  itself,  whatever  it 
may  be, "  conduced  to  prove  him  guilty  of  the  crime  with  which  he  was 
charged.  This  part  of  the  charge  is  but  a  repetition  of  what  went  before 
and  Is  well  calculated  to  further  obscure  the  meaning  of  the  court  and  mis, 
lead  the  jury. 


oDu  line  purpose  lor  wnicn  ceriain  orner  Desumony  was  aainiirea,  dul 
neither  in  that  connection,  nor  elsewhere  in  the  admonition  except  as  to  the 
statements  of  Mrs.  Martin  already  referred  to,  was  it  stated  what  evidence 
.was  rejected,  although  there  was  other  evidence  rejected  by  the  court.  The 
trial  judge  should  have  admonished  the  jury  in  explicit  language  what  evi- 
dence was  excluded  from  their  consideration,  specifying  it  in  detail,  and  if 
its  rejection  was  not  ordered  until  after  it  had  gone  to  the  jury,  it  would 
have  been  proper  for  the  court  in  excluding  it  to  name  the  witnesses  from 
whom  it  had  been  elicited,  in  order  that  the  jury  might  the  better  under- 
stand what  evidence,  and  how  much  of  it,  was  not  to  be  considered  by  them. 
But  when  evidence,  otherwise  incompetent,  is  admitted  for  a  speciflc  purpose, 
a  somewhat  different  rule  should  obtain.  In  that  event  the  trial  judge  in 
apt  language,  and  without  quoting  it  in  detail  or  giving  undue  prominence 
to  particular  facts,  should  inform  the  jury  for  what  purpose  alone  the  evi- 
dence is  to  be  considered  by  them. 

Pursuant  to  this  rule  the  jury  in  the  case  at  bar  should  have  been  told  by 
the  court  that  though  they  might  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  burning  of  the  house  of  Mrs.  Martin  was  done,  or  pro- 
cured to  be  done,  by  her,  with  the  felonious  intent  to  thereby  defraud  the 
insurance  company  of  the  amount  for  which  the  same,  or  its  contents,  was 
insured;  and  further  believe  from  the  evidence,  teyond  a  r«jasonable  doubt, 
that  the  appellant,  with  like  intent  and  purpose,  did  aid,  assist  and  advise 
her  in  such  burning,  if  any,  such  of  the  evidence,  if  any,  as  tended  to  prove 
that  fact  might  be  considered  by  the  jury,  in  connection  with  all  other  evi- 
dence in  the  case,  only  in  determining  whether  or  not  the  appellant  had,  or 
was  thereby  furnished,  a  motive  for  the  murder  of  Mrs.  Martin.  As  a 
further  safeguard  to  the  rights  of  the  appellant,  and  by  way  of  putting  the 
adnaonition  in  another  form,  the  court  might  also  have  told  the  jury  that 
none  of  the  evidence  in  regard  to  the  burning  of  the  house,  the  removal  of 
its  contents,  or  any  part  thereof,  by  the  appellant  before  the  flre,  or  as  to  the 
payment  by  the  insurance  company  of  the  loss  thereon— though  they  might 
believe  from  such  evidence,  beyond  a  reasonable  doubt,  that  appellant  was  a 
guilty  participant  in  the  crime,  if  any,  of  burning  the  hou.se,  or  the  fraud 
if.  any,  thereby  practiced  upon  the  insurance  company— should  be  considered 
by  them  except  for  the  sole  purpose  of  determining  whether  or  not  it  con- 
duced to  prove  a  motive  on  the  part  of  appellant  for  the  murder  of  Mrs. 
Martin. 

In  the  same  manner,  and  with  equal  circumspection,  the  court  should  have 
admonished  the  jury  as  to  the  purpose  for  which  they  might  consider  the 
evidence  in  regard  to  the  illicit  relations  that  existed  l)etween  the  appellant 
and  Mrs.  Martin  at  the  time  of  her  death,  and  for  the  previous  two  years. 
We  find  but  little  merit  in  the  objection  urged  by  the  appellant  to  the  state- 
ments of  the  Commonwealth's  attorney  set  forth  in  the  bill  of  exceptions. 
The  language  complained  of  was  severe  in  its  arraignment  of  the  appellant, 
but  not  abusive,  and  we  are  unable  to  say  that  it  was  not  warranted  by  the 
evidence.  The  conduct  of  the  appellant,  as  shown  by  the  evidence,  his  ad- 
missions while  upon  the  witness  stand  of  moral  turpitude,  much  of  which 
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jury  as  to  the  effect  and  purpose  of  the  evideii«e  that  was  competent  only  to 
show  motive,  and  of  its  further  error  in  rejecting  evidence  of  certain  of  the 
statements  of  Mrs.  Martin,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  lower  court  to  set  aside  the  verdict  and  judgment  and 
^runt  appellant  a  new  trial  and  for  further  proceedings  consistent  with  the 
■opinion  herein. 

Whole  court  sitting. 


THE  ALBIN  CO.  v.  KUTTNER. 
(Filed  December  2,  1903— Not  to  be  reported.) 

1.  Defective  petition— Cured  by  answer— It  is  proper  to  overrule  a  demur- 
rer interposed  to  a  pleading  as  a  whole  where  one  of  the  two  paragraphs 
states  a  good  cause  of  action,  although  the  other  paragraph  is  defective;  and 
where  the  allegations  of  the  defective  paragraph  are  specifically  denied  by  an- 
swer and  proof  is  heard  upon  the  issues  so  raised  without  objection  to  ita 
competency  and  judgmentis  rendered,  it  is  too  late  on  apiieal  to'  raise  the 
question  of  the  insufficiency  of  the  pleading. 

2.  Judgment  sustained  by  evidence— In  this  action  by  one  employed  as  a 
salesman  of  merchandise  against  his  employer  to  recover  commissions 
alleged  to  be  due  him  under  the  contract  of  employment  on  sales  made  by 
him  the  finding  of  the  chancellor  awarding  to  the  plaintiff  the  commissions 
prayed  for  is  sustained  by  the  evidence. 

Matt  O'Doherty  for  appellant. 

B.  H.  Young  and  W.  C.  Owen  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellee  in  the  Jefferson  Circuit  Court,  First 
Chancery  Division,  to  recover  certain  commissions  claimed  to  be  due  him 
from  appellant  under  an  alleged  contract  for  services  rendered  it  as  a  sales- 
man of  its  merchandise,  in  the  cities  of  Louisville,  New  Albany  and  Jeffer- 
sonville,  and  for  sales  of  such  merchandise  made  by  other  employes  of  appel- 
lant under  appellee's  control  in  the  same  territory. 

The  petition  contains  two  paragraphs.  The  first  sets  out  an  alleged 
contract  l)et\veen  appellee  and  appellant,  whereby  the  former  undertook  to 
sell  for  the  \s\tier  its  goods  in  the  cities  mentioned,  and  for  his  services  be 
was  to  be  pniil  by  appellant  a  salary  of  113.50  per  week  and  a  commission  of 
8  per  cent,  on  all  sales  made  by  him.  It  is  averred  that  appellee  under  this 
contract  served  the  appellant  as  a  salesman  of  its  goods  from  April  1.  1898, 
to  Novemlier  11,  18V)9;  that  the  salary  of  $12.60  per  week  which  he  was  to  re- 
ceive under  said  contract  has  been  paid  in  full  by  the  appellant,  but  that 
there  is  due  him  commission  of  8  per  cent,  on  sales  made  by  him  in  person, 
(and  between  April  1  and  November  11,  1898,  the  sum  of  $887.84,  which  the 
appellant  refused  to  pay  him. 

In  the  second  paragraph  it  is  averred  that  appellee  is  entitled  to  the  further 


auring  tne  perioa  mentionea,  id  oeing  iiimner  averrea  tnac  oy  tne  temis  or 
the  contract  between  appellee  and  appellant  the  latter  ajjjreed  to  pay  him  2 
pTcent.  on  all  sales  made  by  such  employes,  they  being  under  the  super- 
vidon  of  appellee  in  the  territory  mentioned.  The  appellant  filed  answer 
and  counterclaim,  in  which  it  is  admitt^^d  that  it  was  to  paj^  appellee  SI2.5Q 
per  week  and  a  commission  of  3  per  cent,  on  goods  sold  by  appellee,  but 
denied  that  there  was  S387r84,  or  any  other  sum,  yet  due  him  as  commissions 

under  the  contract,  and  also  denied  that  there  was  I ,  or  any  sum,  due 

the  appellee  as  commissions  on  sales  of  its  goods  made  by  other  of  its  em- 
ployes, or  that  appellee  was  given  supervision  of  such  employes,  or  that  ap- 
pellant agreed  to  pay  him  2  per  cent,  commission,  or  any  sum,  on  salea 
made  by  such  employes. 

It  is  further  alleged  in  the  answer  and  counterclaim  that  the  appellee, 
while  in  the  appellant's  employment  as  salesman  of  its  goods,  entered  into  a 
fraudulent  agreement  of  copartnership  with  one  Green,  a  competitor  in  busi- 
ness of  the  appellant's,  to  divert  to  Green  appellant's  trade,  .and  that  in  pur- 
suance of  such  agreement  appellee  while  in  appellant's  employment  did 
carry  and  divert  to  Green  much  of  the  trade  and  business  of  appellant,  and 
upon  quitting  appellant's  service  did  enter  the  store  of  and  into  business, 
with  Gi-een,  and  that  by  his  fraudulent  agreement  and  business  connection 
with  Green,  and  his  conduct  in  diverting  the  trade  of  appellant  to  the  store- 

of  Green,  appellant  was  damaged  in  the  sum  of  I ,  for  which  \t  prayed 

judgment. 

After  the  filing  of  appellee's  reply  controverting  the  material  averments  of 
the  answer  and  counterclaim  the  case  was  referred  to  a  commissiont»r  for  an 
auditing  and  settlement  of  the  accounts  between  the  parties,  with  directions 
to  that  oflScer  to  take  proof,  and  to  ascertain  and  report  what  amount,  if 
any,  was  due  from  the  appellant  to  the  appellee.  After  taking  proof  as  re- 
quired by  the  order  mentioned  the  commissioner  filed  his  i*eport.  which, 
after  an  elaborate  review  of  the  evidence,  finis  that  the  contract  between 
appellee  and  appellant  was  made  as  claimed  by  the  former,  and  that  by  it 
appellant  agreed  to  pay  appellee  $19.50  per  week,  and  3  i)er  cent,  commission 
upon  sales  made  by  him,  and  to  give  tippellee  charge  of  all  the  outside  men 
and  pay  him  2  per  cent,  commission  upon  all  sales  that  they  might  make, 
except  the  sales  made  by  a  Mr.  Dorsey.  This  contract  was  made  in  March, 
1898,  was  to  go  into  effect  the  1st  day  of  April,  1898,  at  which  time  it  did  go 
into  effect,  and  appellee  remained  in  appellant's  service  in  the  discharge  of 
the  duties  of  his  employment  under  the  contract  mentioned  from  that  time 
until  November  11,  1898. 

Under  this  contract  the  other,  or  outside,  salesmen  in  appellant's  employ 
were  to  report  to  the  appellee  all  sales  made  by  them  every  evening  after  the 
day's  work  was  completed,  and  it  was  the  duty  of  appellee  to  direct  and  in- 
struct them  in  the  business  of  the  appellant.  The  commissioner  further 
found  that  there  was  due  appellee  as  commissions,  at  the  rate  of  2  per  cent, 
on  the  sales  of  goods  made  by  the  other  employes  of  appellee,  $582.98,  and 
commissions  of  8  per  cent,  on  sales  made  by  appellee  himself,  amounting  ta 
$837.84,  making  a  total  of  $920.77,  but  from   this  sum  the  commissioner  de- 


what  he  calls  "refunds"  (meaning,  we  suppose,  sums  repaid  to  customers  for 
errors  in  sales),  thereby  leaving  due  the  appellee,  $662.44. 

The  commissioner  also  found  that  there  was  no  proof  to  sustain  the  appel- 
lant's charge  that  appellee  had  entered  into  a  fraudulent  arrangement  with 
Green  for  the  purpose  of  diverting  to  him  the  trade  of  appellant,  oonae- 
quently  he  refused  to  allow  appellant  any  part  df  the  damages  sought  to  be 
recovered  on  his  counterclaim. 

Appellee  excepted  to  the  report  of  the  commissioner  because  it  failed  U> 
allow  him  interest  upon  the  several  items  going  to  make  up  the  sum  total  of 
appellant's  indebtedness  to  him  as  shown  by  report,  and  appellant  filed  ex- 
ceptions to  the  report  upon  the  following  grounds :  First,  that  the  comnils- 
sioner  erred  in  allowing  appellee  $662.44,  or  any  sum;  second,  in  failing  to 
sustain  appellant's  counterclaim:  third,  in  finding  that  the  appellee  was  en- 
titled to  2  per  cent,  commission,  or  any  commission,  on  sales  made  by  other 
salesmen  in  appjellant's  service;  fourth,  in  failing  to  deduct  from  the  amount 
of  couimissions  allowed  appellee  on  sales  made  by  other  employes  of  appel- 
lant the  amount  of  "refunds"  on  forfeited  and  cancelled  sales;  fifth,  in  fall- 
ing to  find  that  the  appellee  violated  his  trust  in  appellant's  service  by 
diverting  trade  to  Green,  appellant's  competitor  in  business:  sixth,  in  allow- 
ing himself  1100  for  his  services  as  commissioner  in  this  case.  ' 

Upon  the  submission  of  the  cause  on  the  exceptions  filed  to  the  commis- 
sioner's report  the  court  overruled  the  one  exception  filed  by  appellee,  and 
exceptions  1st,  3d,  3d  and  .5th  filed  by  appellant,  but  sustained  exception  No. 
4  filed  by  appellant  to  the  extent  that  it  complained  that  appellant  was  not 
credited  with  "refunds"  on  forfeited  or  cancelled  sales,  and  also  sustained 
appellant's  exception  No.  6,  by  which  objection  was  made  to  the  allowance 
of  $100  to  the  commissioner.  But  later,  by  permission  of  the  court,  proof 
was  taken  as  to  the  allowance  to  the  commissioner,  which  showed  the  amount 
thereof  to  be  reasonable  and  proper,  and  it  was  thereupon  allowed  by  the 
court.  In  passing  upon  the  exceptions  to  the  commissioner's  report  the 
court  discovered  an  error  in  the  computation  of  the  commissioner,  that  is  to 
say,  it  appears  that  the  commission  of  2  per  cent,  allowed  appellee  on  sales 
made  by  other  employes  of  appellant  amounted  to  $6,33.05,  instead  of  $58:2.93, 
as  stated  by  the  commissioner,  which,  added  t«  the  $337.84  found  to  be  due 
appellee  as  commission  on  smiles  made  by  him,  makes  a  total  of  $970.89,  in- 
stead of  $920.77,  as  reported  by  the  commissioner,  and  deducting  from  that 
sum  the  several  amounts  allowed  as  credits  to  the  appellant  by  the  commis- 
sioner, aggregating  $309  65,  there  was  left  due  the  appellee  $6111.24,  instead  of 
$(i62.44,  as  shown  by  the  report. 

It  appears  from  the  record  that  appellant  was  given  credit  by  the  rebate 
claimed  by  it  in  exception  No.  4,  which  was  sustained  by  the  court  as  before 
stated,  and  for  the  sum  remaining,  viz.,  $579.10,  and  the  costs  of  the  action, 
appellee  was  given  judgment,  of  which  the  appellant  now  complains.  We 
find  no  difilculty  in  re.aching  the  conclusion  that  the  judgment  is  sustained 
by  the  weight  of  the  evidence.  It  appears  that  appellee  bad  been  in  appel- 
lant's service  for  some  time.     He  seemed  to  be  thoroughly  conversant  with  ' 


with  his  assistance.  Shortly  before  April  1  appellee  received  an  offer  for 
his  services  of  $12  per  week  and  6  per  cent,  on  sales,  of  which  he  informed 
Albin,  the  principal  member  of  the  appellant  company,  and  the  same  time 
telling  him  that  he  did  not  wish  to  leave  his  service,  but  would  do  so  unless 
he  received  an  increase  of  salary.  After  some  further  negotiations  with 
Albin  he  accepted  the  offer  of  the  latter  to  pay  him  112.50  per  week,  8  per 
cent,  on  his  own  sales  and  2  per  cent,  on  those  made  by  appellant's  other 
salesmen.  Only  he  and  Albin  were  present  when  this  contract  was  made, 
but  appellee's  version  of  the  contract  is  supported  by  the  fact  that  from  that 
time  his  work  was  enlarged;  that  he  was  made  superintendent  of  all  appel- 
lant's salesmen  there  can  be  no  doubt;  that  fact  was  shown  not  only  by  the 
enlarged  scope  of  his  work  and  duties,  but  also  by  the  testimony  of  Mc- 
Qruder,  Bohannon,  Wells  and  Nail,  present  or  former  employes  of  appellant, 
all  of  whom  stated  that  the  other  salesmen  of  appellant  reported  to  and  were 
supervised  by  appellee  after  April  1,  and  as  long  as  he  was  in  appellant's 
service.  Even  Ward  and  Purdy,  members  of  the  appeUant  company,  in  some 
measure  cori-oborate  appellee  as  to  much  of  the  service  that  was  performed 
by  him  in  directing  the  other  salesmen  and  in  assisting  them  in  making 
sales. 

The  fact  that  the  books  of  appellant  fail  to  credit  appellee  with  2  per  cent, 
commissions  on  siiles  made  by  the  other  salesmen  does  not,  in  our  opinion, 
militate  against  his  right  thereto,  as  he  could  get,  and,  in  fact,  did  get,  from 
the  statements  made  out  nt  different  times  by  the  other  salesmen  the  amount 
of  the  sales  made  by  them,  from  .which  it  was  easy  to  ari'ive  at  the  commis- 
sion due  him. 

It  is,  however,  insisted  for  the  appellant  that  the  averments  of  the  petition 
do  not  authorize  a  judgment  in  appellee's  behalf  for  the  2  per  cent,  commis- 
sion claimed  on  sales  made  by  other  employes  of  appellant,  and  that  the  de- 
murrer to  the  petition  should  have  been  sustained.  The  claim  of  appellee  to 
the  commission  on  sales  made  by  other  employes  of  appellant  is  found  in  the 
second  paragraph  of  the  petition,  and  the  cause  of  action  in  regard  thereto 
is,  it  is  true,  defectively  stated,  and  would  doubtless  have  been  held  by  the 
lower  court  insufficient  on  a  demurrer  to  that  paragraph  alone,  but  the  de- 
murrer interposed  by  appellant  went  to  the  petition  as  a  whole,  and  as  there 
was  certainly  a  good  ciiuse  of  action  stated  in  the  first  paragraph,  the  de- 
murrer was  properly  oveiTuled. 

It  is  shown  by  the  record  that  the  averments  of  the  second  paragraph,  in- 
8uf!icient  though  they  were,  were  specifically  denied  by  the  answer,  and  upon 
the  issues  thus  formed  evidence  was  introduced  by  the  parties  without  objec- 
tion to  its  competency,  in  view  of  all  which  it  is  now  too  late  to  raise  any  ques- 
tion in  this  court  as  to  the  insuflBciency  of  the  petition.  We  entirely  agree 
with  the  chancellor  and  his  commissioner  in  the  conclusion  that  the  counter- 
claim of  the  appellant  is  without  support  from  the  evidence.  The  contention 
of  appellant  that  appellee  entered  into  an  arrangement  with  Green  to  divert 
to  him  appellant's  trade  is,  it  seems  to  us,  based  upon  suspicion,  rather 
than  fact,  and  the  slight  evidence  that  was  introduced  on  that  point  shows 
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Finding?  no  cause  for  disagreeing  with  the  conoliisioDS  of  law  or  fact 
reached  by  the  chancellor,  or  his  coninilssioner,  the  judgment  is  hereby 
aSrined. 


JONES  V.  COMER,  &c. 
(Filed  December  3,  1908— Not  to  be  reported.) 
Original  opinion,  ante,  77a 
Max  Harlin  and  Sherman  Spear  for  appellant. 
Baird  &  Richardson  for  appellees. 
Appeal  from  Monroe  Circuit  Court. 
Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing:  ' 

If  appellant  voluntarily  left  Comer's  home,  and  absented  himself  there- 
from i)ermanently,  that  is  a  matter  of  defense.  On  the  other  hand,  if,  as  la 
alleged  in  the  petition,  Comer  drove  appellant  away,  after  he  and  his  mother 
had  performed  their  part  of  the  contract  to  the  extent  as  alleged,  the«e  facts 
take  the  contract  out  of  the  operation  of  the  statute  of  frauds;  and  that  ap- 
pellant did  not  reside  in  and  render  service  to  Comer's  family  thereafter 
would  be  because  of  Comer's  fault  (if  the  petition  is  true),  which  Comer  and 
his  estate  will  not  be  permitted  to  take  advantage  of. 

Petition  overruled. 


HOGAN,  &c.  V.  TUCKER,  &c. 

(Filed  December  2,  1903.) 

Rescission  of  contract— A  contract  for  the  sale  of  a  Hour  mill  and  site  will 
not  be  rescinded  for  the  fraud  and  deception  of  the  vendor  where  the  pur- 
chaser kept  and  used  the  property  for  nearly  a  year  after  discovering  the 
fraud,  accepting  in  the  meantime  a  written  promise  from  the  vendor  to  re- 
pair certain  defective  machinery,  and  after  the  vendor  had  disposed  of  cer. 
tain  property  which  he  had  accepted  in  exchange  at  a  less  price  than  it  had 
been  valued  at  in  the  trade;  under  such  a  state  of  case  the  vendor  is  only 
entitled  to  pecuniary  compensation  by  way  of  damages. 

Denton  &  Robinson  for  appellants. 

Wood  &  Rice,  Jeflf  Henry  and  S.  A.  Russell  for  appellees. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  that  appellants,  Wayne  Hogan  and  J.  P.  Gaddie,  were  the  own- 
ers of  a  flour  mill  and  site  in  the  town  of  Wiokliffe,  Ballard  county,  Ky. ; 
that  they  sold  this  property  to  appellees  on  or  about  the  8th  day  of  Aprils 
1901,  for  the  sum  of  J|6,30().  Appellees,  by  their  contract,  agreed  to  pay|S,90O 
in  ca.sh,  or  its  equivalent,  and  executed  their  four  notes  of  11,000  each,  dae 
in  one,  two,  three  and  four  years.  ,^    _  ^_ i^Mi 


$2,800,  a  small  tract  of  land  at  the  price  of  $700,  a  traction  engine,  a  boiler, 
a  saw  rig  and  threshing  machine,  at  the  price  of  $1,200,  for  the  balance  of 
the  $2,300,  to  wit,  $400,  -the  appellants  accepted  appellees'  note. 

Appellees  took  possession  of  the  millatWicklifife  and  commenced  to  operate- 
it  and  found  the  mill  in  bad  condition,  the  boiler  and  engine  almost  worth- 
less,, and  the  sifters  and  bran  dusters  worn  and  in  bad  condition.  Within  a  . 
few  weeks  they  notified  Wayne  Hogan  of  the  condition  of  the  mill,  and  he  - 
promised  to  repair  it.  Nothing  was  done  in  the  way  of  repairs  until  the  10th  i 
day  of  August,  1901,  when  Wayne  Hogan.  one  of  the  appellants,  made  and 
executed  the  following  writing : 

••This  is  to  show  that  I  will,  and  do  hereby  and  herein  promise  and  agree, 

immediately  to  repair  and  make  good  as  new  the  engine  and  boiler  of  th&. 

mill  sold  to  B.  W    Tucker  &  Son,  this  year,  in  Ballard   county,  Kentucky,. 

and  when  repaired  and  fully  tested  by  said  Tucker  and  Hogan,  if  said  boiler- 

or  engine  fall  to  do  as  good  work  as  if  they  were  new,  then  in  that  event  I 

will  at  once   purchase  new  ones  and  put   in  the  said  mill   instead  of  the  old 

ones,  and  do  this  at  my  own  expense  and  cost. 

•'This  August  10,  1901. 

(Signed)    'W.  HOGAN." 

Appellant  Hogan  sent  George  Stephenson,  a  millwright,  from  Taylor  • 
county  to  Ballard  to  repair  the  engine  and  boiler.  Stephenson  arrived  there 
about  the  16th  of  August,  1901,  and  worked  on  the  boiler  about  thirteen: 
days,  but  did  not  succeed  In  making  it  a  good  one;  he  found  the  engine  in. 
such  bad  condition- he  did  not  attempt  to  repair  it.  C.  W.  Tucker,  after 
consultation  with  Stephen.son,  exchanged  the  engines  for  another  one,  and 
changed  the  position  of  the  boiler,  and  made  other  changes  of  minor  conse- 
quence, and  in  this  condition  appellees  attempted  to  run  the  mill  until 
about  the  Ist  of  March,  1902,  when  they  abandoned  or  ceased  to  operate  it, 
and  tendered  it  to  appellants,  and  demanded  the  return  of  the  amount  they 
had  paid  on  the  mill. 

Appellants  refused  to  rescind.  Appellees  on  the  13th  day  of  March,  1902,. 
brought  this  action  in  the  Taylor  Circuit  Court.  In  their  petition  they 
made  two  paragraphs :  First,  they  alleg^  fraud  on  the  part  of  appellants, 
and  made  the  necessary  allegations  with  reference  thereto;  second,  they 
alleged  that  appellants  warriinted  the  mill  in  all  piirticulars  to  be  as  good  as 
new,  and  that  it  was  worthless,  and  that  they  had  l)een  damaged  in  the  sum 
of  $4,000,  and  other  sums.  In  their  prayer  they  asked  for  a  rescission,  and. 
if  that  could  not  be  had,  then  a  judgment  for  damages  upon  the  warranty. 
The  court,  on  motion  of  appellants,  compelled  appellees  to  elect  which  para- 
graph they  would  prosecute,  the  first  for  rescission  on  the  grounds  of  fraud, 
or  on  the  warranty,  and  appellees  elected  to  prosecute  the  action  under  the 
first  paragraph.  The  case  was  prepared  and  tried,  and  the  lower  court  ad- 
Judged  that  the  contract  be  rescinded,  and  that  appellees  recover  of  the  ap- 
jjellants  the  sum  of  $1,900,  with  interest  from  the  date  of  the  trade,  to  wit, 
8th  of  April,  1901. 

Appellants  complain  of  this  judgment,  and  say  that  they  did  not  deceive  or- 
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the  property  for  ten  or  eleven  months,  had  exchanged  the  engine  for  another, 
had  changed  the  situation  of  the  boiler,  and  had  made  other  minor  chaDgee 
in  the  property;  that  before  the  appellees  asked  for  a  rescission  they  (appel- 
lants) had  sold  the  land  and  machinery  which  they  had  received  in  part 
pay  for  a  much  less  sum  than  they  had  allowed  appellees  in  the  trade,  to  wit, 
the  land  at  $650,  for  which  they  had  allowed  appellees  1700,  and  the  nia- 
ohinery  at  IftOO,  for  which  they  had  allowed  appellees  tl,800. 

We  are  of  the  opinion  from  the  facts  as  shown  by  the  record  that  appellees 
were  deceived  in  the  trade,  and  that  they  wore  and  are  entitled  to  relief-  It 
is  shown  that  appellants  represented  the  mill  and  machinery  to  be  all  right 
In  every  respect,  and  as  good  as  new,  and  that  at  the  time  the  engine  and 
boiler  and  other  minor  parts  were  damaged  and  almost  worthless.  J.  P 
Gaddie  must  have  known  these  facts,  as  he  was  at  the  mill  and  in  charge 
at  the  time  the  damatre  occurred.  But  it  is  not  made  clear  that  Hogan,  the 
partner,  and  the  other  appellaiit,  on  whose  statement  appellees  alleged  they 
railed,  was  acquainted  with  the  injured  condition  of  the  mill,  as  he  resides 
in  Taylor  county,  and  did  not  visit  the  mill  often.  But  in  view  of  all  tte 
facts  and  circumstances  proven,  this  court  would  not  feel  inclined  to  dis- 
turb the  flndiiig  of  the  lower  court  in  rescinding  the  trade  on  the  ground  of 
fraud  and  deception  practiced  by  appellants,  provided  the  rescission  would 
have  placed  the  parties  in  statu  quo,  or  nearly  so.  The  question  then  to  be 
determined  is,  did  appellants  elect  to  rescind  within  a  reas<mable  time  after 
the  discovery  of  the  fraud  practiced  upon  them?  If  so,  the  judgment  should 
be  affirmed;  otherwise,  reversed. 

In  the  case  of  Ilaggins  v.  Becraft,  1  Dana,  81.  the  court  said:  "The  law 
has  not  defined  'reasonable  time.'  It  can  not  be  defined  by  any  prescribed 
rule.  What  is  reasonable  In  one  case  may  be  unreasonable  in  another  case. 
What  is  reasonable  in  any  case  must  be  ascertained  by  the  application  of 
reason  to  the  facts  which  characterize  the  particular  case.  Delay  for  one 
week  after  full  discovery  may  be  unreasonable  in  some  cases;  a  much  longer 
delay  may  In  other  cases  lie  reasonable.  The  Injured  party  should  observe 
ordinary  vigilance  and  good  faith.  ^  He  should  not  by  culpable  negligence, 
or  by  design,  subject  the  other  party  to  unnecessary  inconvenience,  loss  or 
hazard;  and  whenever  he  offers  to  return  the  property  it  should  be  in  as 
good  condition  as  It  was  when  he  might  have  first  ivturned  it  after  full  dis- 
covery of  its  defectiveness,  so  as  to  place  both  parties  as  nearly  as  possible 
in  statu  quo.  All  this  may  appear  in  a  supposable  or  possible  case,  even 
though  months  may  have  Interlapsed;  It  may  not  appear  in  another  possible 
case  In  which  one  week  had  evolved.  Time,  in  the  abstract,  is  not  essential. 
It  is  material  so  far  only  as  when,  asijoclated  with  other  circumstances,  it 
may  produce  injurious  or  unjust  consequences. 

*'The  great  object  of  the  rule  of  law  on  this  subject  Is  to  prevent  injury  or 
wrong  to  the  vendor;  and  the  main  question  In  every  such  case  should  be, 
has  he  any  just  cause  to  object  to  therescUslon  of  the  contract?  Has  he  been 
trifled  withy    Will  he  have  suffered  by  unnecessary  and  Improper  delays" 

In  the  case  of  Culyer  v.  Thompson  &  Johnson,  2  Mon.,  18,  the  court  said: 


oi  iraua.  wnere  line  injurea  party,  wicniD  a  reasonauie  time  aicer  ne  naa 
tlisoovered  the  fraud,  makes  his  election  to  disaffirm  the  contract,  and  offers 
to  restore  the  property,  a  court  of  equity  will  at  his  instance  lnteri)08e  aad 
flet  it  aside.  But  if,  after  discovering  the  fraud,  he  still  retains  the  prop- 
erty and  uses  it  as  his  own,  and  makes  no  offer  to  restore  it,  or  does  not 
otherwise  evince  a  determination  to  avoid  the  contract,  a  court  of  equity  will 
not  set  it  aside."    And  in  such  case  he  must  get  relief  In  damages. 

The  case  of  Buffner,  &c.  v.  Ridley,  &c.,  81  Ky.,  160,  was  where  a  party 
sought  relief  from  a  contract  obtained  by  fraud,  and  the  court  said:  "A 
.oourt  of  equity  will  rescind  if  the  circumstances  are  such  that  the  parties 
<jan  be  put  in  the  condition  they  were  in  at  the  time  of  the  execution  of  the 
•contract;  but  if  these  elements  do  not  concur  the  chancellor  will  decree 
oompensation  if  the  fraud  is  proved,  and  a  substantial  injury  has  resulted 
therefrom.  Whenever  there  is  fraud,  with  a  resulting  injury  of  a  substantial 
character,  a  court  of  equity  will  give  relief,  either  by  rescission  or  pecuniary 
compensation." 

In  the  case  of  Bernard  Leas  Mfg.  Co.  v.  Waller,  18  Ky.  Law  Rep. ,  347,  the 
<5ourt  said:  "He  might  have,  within  a  reasonable  time  after  discovering  the 
breach  of  warranty  or  worthlessness  of  the  machine,  have  offered  to  return 
the  machine,  and  if  his  cause  of  action  was  well  founded  he  would  have  been 
relieved  from  any  liability  for  the  price  or  value  of  the  same,  and  might 
have  had  such  other  relief  as  be  showed  himself  entitled  to;  but  not  having 
done  so,  the  judgment,  etc.,  should  not  be  allowed  to  stand  " 
■  In  Bigelow  on  the  Law  of  Fraud,  volume  1,  1888  edition,  48f),  the  author 
says:  "The  defrauded  party  to  a  contract  has  but  one  election  to  rescind  the 
43ame.  If  he  once  determine  his  election,  it  is  determined  forever.  Hence, 
if  it  be  shown  that  he  has  at  any  time  after  knowledge  of  the  fraud,  either 
by  express  words  or  by  unequivocal  acts,  affirmed  the  contract,  his  election 
Is  irrevocable.  Nor  has  the  injured  party  power  to  keep  the  question  of  elec- 
tion open  so  long  as  he  will.  The  rule  of  law  upon  this  point  is  this.'so  long 
as  the  defrauded  person  has  made  no  election  he  'retains  the  right  to  deter- 
mine it  either  way,  provided  that  in  the  interval  while  he  is  deliberating 
an  innocent  third  party  has  not  acquired  an  interest  in  the  property,  or  that 
in  consequence  of  his  delay  the  position  of  the  wrongdoer  himself  has  not 
been  substantially  affected." 

The  appellees  prove  that  they  discovered  the  fraud  in  a  few  days  after  May 
1,  leOl;  they  kept  and  used  the  property;  accepted  a  written  promise  from 
appellant  Hogan  to  repair  boiler  and  engine  or  furnish  new  ones;  the  repairs 
were  attempted  to  be  made,  the  engine  was  exchanged  for  another,  and 
other  changes  made  in  the  mill,  and  then  appellees  continued  to  run  the 
mill  until  about  the  1st  of  March,  1002.  In  the  meantime  appellants  dis- 
posed of  the  property  which  they  took  from  appellees  at  the  price  of  $660 
less  than  they  had  allowed  appellees  for  same.  Under  these  circumstances 
the  court  should  not  have  rescinded  the  contract,  but  should  have  granted 
appellees  relief  by  giving  them  pecuniary  compensation. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


Drainage  of  lands— Assessment— Lien— Under  the  provisions  of  the  act  or 
March  23,  1900,  an  assessment  for  the  cost  of  a  drainage  ditch  is  a  lien  upon 
the  specific  lands  assessed,  even  in  the  hands  of  a  purchaser,  and  there  is  no- 
authority  for  the  sheriflf  to  first  subject  the  personal  property  of  the  person 
"Who  owned  the  lands  at  the  time  of  the  assessment  before  proceeding  to  sell' 
the  lands. 

R.  G.  Hill  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Mike  Scherm,  brought  this  suit  in  the  Daviess  Circuit 
Court  against  the  appellee,  Sam  James,  as  administrator  of  Jessie  Garrett 
deceased,  and  W.  I.  Short,  sheriflf  of  Daviess  county,  to  set  aside  and  vacate 
a  sale  of  land  made  by  the  appellee,  Short,  as  sheriflf  of  Daviess  county,  to 
Jessie  Garrett  to  satisfy  an  assessment  for  a  drainage  ditch  made  pursuant 
to  the  provisions  of  the  act  of  March  23,  IfiOO,  and  which  is  recited  between 
flections  2380  and  2417,  inclusive,  of  the  Kentucky  Statutes.  Appellant 
alleges  in  his  petition  that  he  purchased  the  tract  of  land  sold  by  the  sheriflf 
on  the  15th  day  of  February,  1902,  and  that  on  the  20th  of  October,  1902,  the 
defendant,  as  sheriflf,  levied  upon  and  sold  this  land  to  satisfy  an  assessment 
against  Thomas  S.  Pettit,  as  owner  thereof,  for  the  construction  of  a  drain- 
age ditch ;  and  that  the  defendant,  Sam  James,  as  administrator  of  Jessie 
Garrett,  became  the  purchaser  thereof;  and  that  Short  certified  the  sale  and 
purchase  to  the  clerk's  office  of  the  county  court  for  record.  A  copy  of  the 
certificate  of  sale  made  by  the  sheriflf  is  filed  with  the  petition  as  a  part 
thereof,  and  is  as  follows : 

* 'Commonwealth  of  Kentucky.  f    v^^   '-i?^ 

"County  of  Davies.«.  s    ^^-  '*^^- 

"This  is  to  certify  that  I  have  an  assessment  due  and  unpaid  against  the 
land  hereinafter  described,  in  the  action  of  J.  B.  Bryan  on  petiticm  for  a 
ditch,  listed  with  me  for  collection,  and  I  did  levy  on  that  certain  tract  of 
land  assessed  in  the  name  of  T.  S.  Pettit,  lying  in  Daviess  county,  bounded 
on  the  north  by  the  land  of  the  Mutual  Life  Insurance  Co.  of  Kentucky,  on 
the  eabt  by  the  land  of  Frank  Ebelhar,  on  the  south  by  the  Louisville  & 
Nashville  R.  R. ,  containing  forty  acres,  more  or  less,  being  assessed  as  the 
land  of  Thomas  S.  Pettit,  and  afterwards  conveyed  to  Mike  Scherm  by  J.  G. 
Hill,  and  advertised  according  to  law  for  the  20th  of  October,  1902,  it  being 
county  court  day,  and  between  10  a.  m.  and  2  p.  m.,  did  sell  the  land  above 
levied  on,  aft*»r  offering  a  less  number  of  acres  for  the  amount  of  said  assess- 
ment, levy  and  commission,  when  Sam  James,  Jr.,  administrator,  became 
the  purchaser  thereof.     Given  under  my  hand  this  20th  day  of  October,  1902. 

"W.  I.  SHORT,  Sheriflf. 

"Assessment  I14H.75;  cost  114.20;  total  $160.95." 
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foregoing  certificate  of  land  sold  for  assessment,  assessed  in  the  name  of 
Thomas  S.  Pettit,  in  proceedings  of  J.  B.  Bryan,  &c.,  on  petition  for  a 
clitch,  was  this  day  lodged  in  my  office,  and  admitted  to  record.  Witness 
my  hand  this  10th  of  November,  1903. 

"J.  T.  GRIFFITH,  Clerk." 

The  plaintiff  further  alleges  that  at  the  time  of  the  levy  and  sale  Thomas 
S.  Pettit  had  a  suflBcient  personal  property  out  of  which  the  taxes  could  have 
l)een  made;  that  the  land  levied  on  and  sold  by  the  sheriff  to  satisfy  the 
clitch  assessment  had  been  assessed  as  the  property  of  Thomas  S.  Pettit,  but 
that  he  was  not  In  fact  the  owner  thereof  at  the  time  of  such  assessment  op 
liable  for  the  assessment  against  such  land,  and  prayed  that  the  levy  and 
«ale  made  by  the  sheriff  should  be  set  aside.  The  defendant,  Short,  inter- 
posed a  general  demurrer  to  plaintiff's  petition,  which  was  sustained,  and 
the  petition  as  to  him  dismissed.  Plaintiff  asks  a  reversal  of  the  judgment 
upon  the  ground  that  it  was  the  duty  of  the  sheriff  to  have  collected  the 
assessment  by  a  sale  of  the  personal  property  of  Thomas  S.  Pettit,  the  alleged 
owner  against  whom  the  assessment  was  made.  Section  21  of  the  act  of 
March  23,  19(K),  provides:  "It  shall  be  the  duty  of  the  county  surveyor  or  en- 
gineer on  being  notified  by  any  land  owner  that  his  allotment  or  by  any 
contractor  that  his  job  is  completed,  to  inspect  the  same,  and  if  he  find  that 
it  is  completed  according  to  the  specifications  of  the  report  on  which  the 
ditch  was  established,  he  shall  acciept  it  and  give  the  land  owner,  or  in  case 
the  job  has  been  sold  to  the  contractor,  a  certificate  of  acceptance,  stating 
that  said  allotment  or  job  is  completed  according  to  such  specifications. 
And  if  any  shaye  or  allotment  has  been  sold  to  a  person  not  the  owner  of  the 
land  assessed  therefor,  he  shall  in  addition  state  the  amount  due  the  con- 
tractor for  constructing  the  game  from  the  owner  of  the  land,  which  certifl- 
<jate  shall  be  a  lien  on  the  land  assessed  for  such  share  or  allotment,  and 
shall  be  due  and  piiyable  immediately  by  the  owner  of  the  land,  and  if  the 
Allotment  sold  belongs  to  a  nonresident  of  the  county,  the  clerk  shall  state 
such  fact  when  he  offers  it  for  sale.  And  when  the  county  surveyor  or  en- 
gineer heretofore  provided  accepts  it  and  issuee  his  certificate  of  acceptance, 
he  shall  file  with  the  county  clerk  a  copy  thereof,  whereupon  the  clerk  shall 
charge  the  amount  mentioned  in  said  certificate  on  the  tax  book  against  the 
land  assessed  with  such  allotment,  to  be  collected  as  other  taxes  are  collected, 
together  with  6  per  cent,  for  the  holder  of  the  certificate  after  the  same 
becomes  delinquent,  and  when  collected  it  shall  be  paid  to  the  person  hold- 
ing the  certificate  by  the  tax  collector,  and  said  tax  collector  shall  receive 
4  per  cent,  for  collecting  the  same,  to  be  paid  by  the  certificate  holder." 

It  will  be  observed  that  the  assessment  is  against  the  land,  and  a  lien  is 
^iven  by  the  statute  on  the  land  to  secure  the  payment  of  such  assessment. 
There  is  a  marked  distinction  between  local  assessment  of  this  character  and 
taxes  levied  for  general  revenue  purposes.  They  are  not  levied  for  the  pur« 
pose  of  sustaining  the  government,  but  are  charges  against  specific  prop- 
erty, because  the  property  itself  is  supposed  to  receive  a  special  benefit  there- 
from different  from  the  general  one  which  the  owner  enjoys  in  common  with 
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within  the  meaning  of  sections  157,  171,  172  and  174  of  the  ConstitutioD, 
limiting  the  t.ax  rate  of  cities,  and  requirlDg  equality  and  uniformity  of 
taxation.  A  very  full  discussion,  of'  the  question  is  found  in  £lllott  on 
Streets  and  Roads,  chapter  35.  The  assessment  for  the  construction  of  the 
ditch  under  the  statute  was  not  a  claim  against  the  owner  of  the  land  in  his 
individual  capacity,  but  an  assessment  against  the  land  itself.  And  the  stat- 
ute provides  that  if  any  land  against  which  such  an  assessment  has  been 
made  shall  have  changed  hands,  the  sheriff  shall  give  the  new  owner  notice, 
of  the  amount  due  and  assessed  against  the  property,  and  in  the  event  of  his 
failure  to  pay,  that  the  land  shall  be  sold  to  satisfy  the  tax.  It  follows,, 
therefore,  that  the  demurrer  was  properly  sustained. 
Judgment  affirmed. 


WILSON  V.  SULLIVAN,  &c. 
(Filed  December  2,  lf03— Not  to  be  reported.) 

1.  Pleading— Sufficiency  of  petition— Trespass— In  an  action  by  the  owner 
of  a  ferry  privilege  alleging  trespass  upon  the  lands  condemned  for  use  Id 
the  exercise  of  that  privilege  and  to  enjoin  the  same  the  failure  of  the  peti- 
tion to  allege  that  the  plaintiff  had  the  exclusive  privilege  did  not  render 
that  pleading  defective  on  demurrer,  there  being  no  complaint  of  an  attempt 
by  any  one  to  run  a  rival  ferry. 

2.  Same— The  failure  of  the  petition  to  allege  that  the  lease  of  the  ferry 
privilege  by  the  original  grantee  to  another  was.  by  leave  of  court  and  that 
the  lessee  had  executed  covenant  with  surety  in  lieu  of  the  former  covenant, 
as  required  by  the  statutes,  did  not  make  it  defective  as  against  a  trespasser, 
who  had  no  right  to  raise  the  question  as  to  compliance  with  the  statu t-e. 

8.  Trespass— Defense  to  action— Alleged  violations  of  certain  statutes  with 
reference  to  unlawful  pools  and  combinations  for  the  purpwse  of  raising  the 
price  of  ferriage  by  the  owner  of  a  ferry  privilege  do  not  constitute  a  defense 
to  an  action  to  enjoin  another  from  committing  trespass  upon  lands  used  in 
connection  with  the  ferry. 

A.  D.  Cole  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  John  Sullivan,  for  the  benefit  of  the  Maysville  &  Big  Sandy 
R.  R.  Co.,  instituted  proceedings  in  the  T^wis  County  Court,  and  succeeded 
in  condemning  for  ferry  purposes  two  acres  of  land  belonging  to  the  appel- 
lant on  the  Kentucky  shore  opposite  Manchester,  in  the  State  of  Ohio,  and 
the  court  also  granted  them  a  right  or  franchise  to  operate  a  ferry  from  this 
land  on  the  Kentucky  shore  to  Manchester,  O.,  for  the  term  of  twenty  years 
from  the  date  of  condemnation,  to  wit,  November  11,  1897.  On  the  14th  day 
of  March,  1808,  the  appellees,  George  and  H.  C.  Brown,  took  possession  of 
this  ferry  right  and  franchise  under  a  lease  duly  executed  and  delivered  to 


xne  jury  on  rne  liriaj  oi  rne  writ  oi  aa  quoa  aamnuui  awnrucu  ai)pviu%nv 
$3,000  for  the  use  of  this  two  acres  of  land  for  twenty  years,  which  sum  was 
paid  to  hlra  in  the  year  18P8.  Some  time  after  this  appellant  conceived  the 
idea  that  appellees  were  using  more  than  two  acres  of  his  land,  upon  or 
against  which  they  landed  their  ferry  boat,  and  he  set  posts  in  the  ground, 
as  he  claimed,  on  his  own  land,  outside  of  the  two  acres  condemned,  to  pre- 
vent their  landing  against  and  injuring  it.  Appellees,  contending  that  the 
I)06ts  were  placed  on  the  two  acres  condemned,  took  them  up.  Appellant 
replaced  the  posts  and  soon  after  that  high  water  washed  them  away,  and 
appellant  was  about  to  replace  them  when  appellees  brought  this  action  to 
enjoin  him,  claiming  that  they  were  on  their  land  for  which  they  had  paid 
appellant,  and  that  the  point  where  the  posts  were  set  was  the  only  place 
they,  could  land  their  ferry  boat  when  the  water  was  high  in  the  river. 

There  were  many  depositions,  deeds  and  other  evidence  introduced  on  the 
trial,  and  the  lower  court  adjudged  that  the  posts  set  by  appellant  were 
within  the  lx>undary  of  the  two  acres  for  which  appellant  had  been  paid,  and 
enjoined  him  from  resetting  the  posts,  or  otherwise  interfering  with  appel- 
lees' free  use  and  occupancy  of  these  two  acres  for  ferry  privileges.  Appel- 
lant contends  that  the  court  decided  the  wise  against  the  evidence,  and  also 
erred  in  not  sustaining  his  demurrer  to  the  petition;  that  appellees  failed  to 
allege  in  their  petition  that  they  ever  acquired  or  had  an  exclusive  ferry 
privilege,  and  refers  to  the  case  of  Owens  Bros.  v.  Loclvwood,  83  Ky.,  267,  to 
sustain  his  contention. 

In  that  case  Owens  Bros,  sued  Ijockwood  for  damages,  alleging  that  they 
were  in  possession  and  the  owners  of  a  ferry  privilege  from  the  city  of  Padu- 
cah  to  the  Illinois  shore,  and  had  the  right  to  collect  tolls  therefor  as  stilted 
in  the  lease  of  the  city  of  Paducah  of  the  ferry  privilege  to  V.  Owens,  to  the 
exclusion  of  every  other  person,  etc.  A  demurrer  was  sustained  to  this  peti- 
tion, and  this  court  on  appeal  aflSrmed  the  case,  stilting  in  substance  that 
as  Owens  Bros,  claimed  to  own  the  ferry  privileges  by  lease  from  the  city  of 
Paducah,  it  was  indispensable  for  them  to  allege  and  show  that  the  city  of 
Paducah  was  the  owner  of  the  franchise.  In  the  case  at  bar  it  is  alleged  in 
the  petition,  and  shown  by  the  proof,  that  appellee  Sullivan  was.  by  the 
county  court  of  Lewis  county,  granted  this  franchise  for  the  benefit  of  the 
appellee  company,  and  that  appellees  Brown  were,  as  lessees,  in  possession 
of  this  landing,  right,  privilege  and  franchise,  and  operating  the  ferry  from 
this  landing,  all  under  a  lease  duly  executed  and  delivered  by  co-appellees. 

In  the  Owens  v.  Lockwood  case,  s'upra,  Owens  Bros,  were  attempting  to- 
roeover  damages  from  a  person  running  a  rival  ferry  without  right.  They 
could,  therefore,  only  recover  by  showing  that  they  rightfully  held  the  ex- 
clusive ferry  privilege.  There  was  no  alleged  trespass  upon  the  lands  of 
Owens  Bros,  in  that  case.  The  appellant  also  contends  that  the  petition  waft 
defectivH  in  failing  to  allege  compliance  with  subsection  3  of  section  1808, 
Kentucky  Statutes,  in  that  they  failed  t<i  allege  that  the  lease  to  the  Browns 
was  by  "leave  of  court,"  and  that  the  lessees  had  executed  covenant  with 
surety  in  lieu  of  the  former  covenant.  This  language  is  found  in  the  sub- 
section named:  "Upon  failure  to  comply  with  any  requisition  of  this  sub- 
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poscea  ac  me  courDDouse  aoor,  etc. " 

Thus  it  will  be  seen  that  the  statute  designates  the  method  by  which  a 
ferry  license  may  be  revoked.  A  party  can  not  justify  trespasses  committed 
upon  the  land  of  another  by  showing  that  the  owner  and  possessor  has  failed 
to  comply  with  some  provision  of  the  statutes.  If  the  appellants  have  failed 
to  comply  with  the  requirements  of  subsection  3  of  section  1808,  Kentucky 
Statutes,  or  violated  the  provisions  of  section  1812,  Kentucky  Statutes,  let 
the  county  court,  the  grantor  of  the  ferry  right,  or  the  public,  or  some  mem- 
ber thereof,  take  the  necessary  steps  to  have  this  ferry  right  revoked  by  the 
county  court.  Another  contention  of  appellant  is  that  the  judgment  should 
be  reversed  because  the  court  sustained  a  demurrer  to  his  answer,  in  which 
he  alleged  that  the  appellee,  the  Maysville  &  Big  Sandy  R.  R.  Co.,  In  con- 
nection with  the  appellees.  Brown,  had  obtained  this  ferry  franchise  in 
furtherance  of  a  combination  and  conspiracy  to  control  the  ferry  business 
between  Covington  and  Ashland,  Ky.,  on  the  Ohio  river,  whereby  prices 
had  been  raised,  competition  had  been  shut  out,  except  in  accordance  with 
the  will  of  appellee  corporation,  and  that  they  had  violated,  by  reason  of 
this  conspiracy,  pool  and  combination,  section  3915  of  the  Kentucky  Statu u»s. 
If  this  be  true,  the  statutes,  sections  8917-8918  and  8919,  fixes  the  penalties 
and  the  methods  by  which  they  can  be  enforced.  If  appellees  violated  these 
statutes  we  are  of  the  opinion  that  it  would  be  no  defense  for  trespass  com- 
mitted by  him  on  the  lands  of "  appellees.  We  are,  however,  at  a  loss  to 
understand  how  a  combination,  pool  or  trust  could  he  formed,  and  in  pursu- 
ance thereof  the  prices  of  ferriage  could  be  raised  or  lowered  to  the  detriment 
of  individuals  or  the  public,  when  it  is  the  duty  of  the  county  court  from 
time  to  time  to  fix,  by  an  order  of  court,  the  rate  of  tolls  to  l)e  charged,  and 
a  penalty  for  an  overcharge  is  fixed  by  the  statutes.  (Sections  1813  and  1814, 
Kentucky  Statutes. ) 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
the  judgment  of  the  lower  court  is  affirmed. 


SOUTH  COVINGTON    AND   CINCINNATI    STREET    RY.  CO.    v.   Mc- 

HUGH. 

(Filed  December  2,  1908— Not  to  be  reported.) 

1.  Excessive  damages— A  verdict  for  $800  injury  to  a  hack,  the  killing  of  a 
horse  and  destruction  of  harness  is  not  excessive  under  the  proof. 

2.  Estoppel— Evidence— The  statement  of  the  amount  of  the  damage  to  the 
hack  by  the  owner  of  it  soon  after  the  accident  and  when  he  was  trying  to 
get  a  settlement  for  his  loss  is  not  an  estoppel  as  against  his  right  to  recover 
a  greater  amount  in  an  action  for  that  purpose;  but  such  statement  is  com- 
petent evidence  to  go  before  the  jury. 

3.  Error  not  prejudicial— Incompetent  evidence  erroneously  admitted  by 
the  court,  but  subse<]uently  withdrawn  by  written  instruction  and  ad- 
monition, can  not  he  said  to  have  prejudiced  the  minds  of  the  jury  where 
their  verdict  showed  that  they  had  obeyed  the  instruction  of  the  court. 

4.  Gross  negligence— The  running  of  a  street  car  at  a  very  high  rate  of 
speed  on  a  down  grade  upon  a  much  traveled  highway  within  the  limits  of 


tive  dauiages,  if  appellant's  agent  in  oontrol  of  the  car  was  grossly  negligent 
at  the  time  of  the  collision,  defining  properly  to  the  jury  what  constituted 
gross  negligence.  It  is  complained  that  there  was  no  evidence  of  gross  negli- 
gence. We  think  there  was.  The  railway  track  was  upon  and  near  the 
margin  of  a  much  traveled  public  highway,  and  within  the  limits  of  an  in- 
corporate<l  town.  The  grade  of  the  track  was  downward  at  this  point.  The 
carriage  was  emerging  from  a  gate  opening  from  a  driveway,  flanked  by 
trees  and  bushes  in  foliage.  Appellee's  evidence  was  that  the  car  was  being 
run  at  a  speed  of  twenty  miles  an  hour,  aud  without  ringing  of  gong,  or  other 
signal  of  its  approach.  We  think  it  proper  to  submit  to  the  jury  whether 
such  a  high  rate  of  speed  on  a  down  grade,  at  a  point  on  a  much  used  high- 
way in  a  town  where  carriages  and  pedestrians  had  the  right  to  be,  and 
might  reasonably  Ix*  expected  at  any  time,  and  where  a  view  of  their  ap- 
proach was  obstructed,  was  not  such  gross  negligence  as  evinced  a  n^ckless 
disregard  of  life  and  property. 

Appellant  asked,  but  the  court  refused,  an  instruction  telling  the  jury  that 
if  appellant's  car  was  lieing  run  at  a  reasonable  rate  of  speed,  and  that  the 
car  could  not  have  been  stopped  by  the  motorman  with  the  means  at  hand 
after  discovering  appellee's  i)eril  without  endangering  the  liMes  of  his  pas- 
sengers, the  company  was  not  liable.  This  instruction  made  appellant's 
duty  to  the  carriage  and  its  occupants  begin  only  upon  the  discovery  of  their 
jeopardy  from  the  car.  This  is  not  the  law  as  to  street  cars  using  a  public 
highway.  Diivers  and  pedestrians  on  the  hlgliway  are  not  trespassers.  They 
have  an  equal  right  to  use  the  highways  with  the  street  cars.  The  car  driver 
must  keep  a  proper  lookout  for  their  presence,  and  give  them  timely  warn- 
ing of  his  approach.  If  he  fails  to  keep  such  lookout  and  give  such  warning, 
his  master  will  be  liable  for  a  resulting  injury,  although  the  car  was  running 
at  a  reasonable  rate  of  speed,  and  although  after  the  driver  actually  discov- 
ered the  peril  of  the  person  on  the  track  he  uuavailingly  used  every  means 
at  his  command  to  avert  the  injury. 

Perceiving  no  error  prejudicial  to  appellant's  substantial  rights  the  judg- 
ment is  aflirmed,  with  damages. 


KOBERTSON  v.  DAVIESS  GKAVEL  ROAD  CO. 

(Filed  December  2,  1<)()3.  ) 

1.  Drainage — (^illection  of  water  into  ditch— Although  the  owner  of  higher 
ground  is  entitled  to  have  the  natural  drainage  of  the  surface  water  flow 
onto  and  over  the  lower  r^ljoining  lands  of  another,  there  is  no  right  to 
collect  such  surface  drainage  into  a  ditch  and  discharge  it  upon  the  lower 
land  at  one  point  in  accumulated  quantity  and  with  accelerated  force  and  to 
require  the  owner  of  such  lower  ground  to  dispose  of  it  so  as  not  to  damage 
the  higher  ground. 

2  Same— Easement— The  fact  that  the  owner  of  the  higher  ground  may 
have  act^uired  by  pn'scrlptiou  the  right  to  the  use  of  a  ditch  over  the  lower 
ground  for  the  purjxiH'  of  carrying  ofT  the  water  fnun  her  own  ditch  does 
not  ciirry  with  it  the  right  to  require  the  owner  of  the  lower  ground  to  keep 


,    Sweeney r  Ellis  &  Sweeney  for  appellee. 

Appeal  from  DavlesB  Circuit  Court, 

Opinion  of  the  court  by  J  u dire  O'liear* 

Appellant  is  the  owner  af  a  tract  of  land  Ijin^  adjacent  to  appellee's  ^aveF 
TGtvii  near  Oweiisboro.  Tht?  land  in  that  Iniinediate  nt^iKhlMjrhood  ts  low  nntt 
n*sarly  level*  lint  it  lays  eo  that  its  snrfat*e  drainage  in  naturally  Uiwai'd  thii 
gravel  roatl.  Moi-e  than  fifteen  years  l>efore  this  sviil  her  land  and  other^ 
lands  lying  hack  of  it  were  drained  by  a  ditch  thrfuigh  her  hind,  which 
emptied  into  another  ditch  ruhninfr  alongside  the  road.  She  alleges  that 
b<?fore  app*»llee  acquired  the  r<utd.  and  while  It  was  openiti-d  as  a  pnlilic  high- 
way by  IDavlej^s  oounty,  the  Lxuinty  kept  the  latter  ditt'h  open  jso  as  to  arcon- 
niodatt^  the  water  drawn  off  hy  her  ditch.  Her  cf^iii plaint  theji  eontlnnes: 
**Piaintifr  ftlJites  tiiat  defendant  ban  n^eanintruct+'d  j^ftld  road  in  Irunt  of  hei^ 
land,  and  has  raised  the  roadbed  tu  a  higher  grade  thnn  the  i^rade  which  w«« 
inaintaint'd  and  exi.^l*'d  while  the  i^aine  was  in  control  of  Daviess  conniy  as. 
a  public  mad,  so  as  to  render  it  ijnf  ossjble  for  the  water  failing  on  her  and 
the  Hfttbnwny  lands,  and  flowing  int<)  her  ditch  above  mentioned,  to  drain 
over  snid  mad  as  reconhtrncted  by  defendant,  and  so  as  to  cut  off  all  escape 
for  the  water  thn.^  acemnnlniing  In  her  snid  ditchj  except  as  the  defendant 
might  have  opened  and  kept  open  at  all  times  a  sufficient  ditch  rurmlng 
parallel  with  its  said  reconsJ^ noted  road  of  snfHcient  width  anO  depth  to 
hav«  carried  off  said  wniier.^  Thiis  the  defendant  could  iiave  done.  •  *  * 
That  wlthiij  the  last  Ave  yearfi  the.  defendant  has  failed  aud  refused  to  con- 
BGrtict,  keep  or  nialntaln  along  or  aeroi^f^  Its  said  road  in  front  of  h^r  land 
ftny  drainage  tutl^clent  to  carrv  o^  and  discharge  the  accunmlations  of  water 
In  her  ditch  alHive  nientUjned,  whit^h  flow«3  to  and  against  defendant's  si^id 
road,  hut  instead  of  doing  this,  as  it  was  ilH  duty  Co  do,  It  w^rongfuily,  un- 
lawfully and  against  plaintiff *i^  protest,  suffered  and  permitted  such  inade- 
quate^ drainage  as  exists  along  its  mad  way  to  become  filled  op  and  i^  ob- 
structed as  to  cause  the  water  Qowtng,  in  lime  of  rains,  from  her  own  and 
Bald  Hathaway  land,  to  overflow  her  ditch  above  mentioned,  and  to  back  u^ 
fio  as  t-u  overdo w  her  house,  yard,  etc." 

A  demurrer  was  sustained  to  appellant's  petition.  ^>nd  it  was  dlsmlMed. 
Although  appelianc  was  entitled  to  have  the  natural  drainage  of  the  surface 
"Water  from  her  land  and  the  lands  lying  back  of  and  abovt<  it  to  tlow  off 
and  ovfr  appellee's  land,  as  waa  held  by  this  eonrt  in  Irltlth  v.  L.  &  N.  E. 
R^  Co..  UiM  Ky.,  17^  (23  Ky.  Law  Rep.,  t^3>,  this  right  did  not  extend  further 
than  to  burthen  the  lower  estate  with  the  surface  water  of  the  upper  as  na- 
ture had  done  It.  Appellant's  eontention  iti  that  she  has  the  right  to  collect, 
tiot  only  the  surface  water  fmm  her  own  land,  but  that  from  adjacent  land 
"Which  would  otherwise  flow  over  hers.  Into  an  artificial  channel,  and  then 
to  thereiiy  carry  it  in  its  accumulated  quantity  aud  accelerated  force  and 
Cftet  It  all  upon  the  lower  land  of  apjjellee  at  one  points  requiring  appellee  to 
thertT  receive  Itt  and  to  provide  for  Its  s\ihsequent  dis|xisal  so  that  It  would 
not  tlama^e  her  properly.    The  only  authority  cited  in  support  of  the  iiropu^ 
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tained  and  used  her  ditch  for  fifteen  years,  and  that  by  such  user  she  had  ac- 
quired the  right  to  so  gather  and  precipitate  all  the  surface  waler  from  her 
land  at  the  point  named.  Though  this  be  so,  it  does  not  follow  that  the 
owner  of  the  lower  estate  was  bound  to  keep  open  a  ditch  to  receive  the 
water,  even  if  he  had  done  so  for  a  period.  The  gravamen  of  the  complaint 
Xs  not  that  appellee  has  raised  its  roadbed,  but  that  it  has  suffered  a  ditch 
alongside  its  road  to  fill  up  so  that  it  won't  accommodate  the  flow  from  ap- 
pellant's ditch  In  rainy  seasons.  Although  it  is  alleged  that  the  county, 
prior  to  appellee's  acquisition  of  the  road,  did  keep  the  ditch  clean,  it  is  not 
-charged  that  this  was  done  for  such  length  of  time  as  would  constitute  an 
-easement  in  favor  of  appellant's  estate.  Nor  is  it  charged  that  appellee  or 
the  county  had  suffered  the  water  from  appellant's  ditch  to  run  over  the 
road  for  any  length  of  time.  If  any  easement  whatever  has  been  acquired 
by  appellant  over  appellee's  property,  under  the  facts  stated  in  her  petition, 
it  is  merely  to  use  the  ditch  alongside  its  road  to  receive  the  water  from  her 
ditch.  If  one  acquires  the  right  to  use  a  passway  over  another's  land  the 
owner  of  this  right  must  repair  the  way,  in  the  absence  of  contract  to  the 
contrary;  that  which  the  owner  of  the  dominant  estate  acquires  is  the  right 
to  use  the  servient  estate  for  a  designated  purpose,  appurtenant  to  the  dom> 
inant.  The  owner  of  the  servient  estate  can  not  interfere  with  the  enjoy- 
ment of  the  right.  But  this  right  applies  only  to  the  realty,  and  not  to  the 
personal  service  of  the  owner  of  the  servient  estat-e.  If  appellant  has  ac- 
quired the  right  by  prescription  to  use  the  ditch  alongside  appellee's  road, 
to  that  extent  and  as  an  appurtenant  to  her  land  it  is  her  ditch,  and  she  may 
clean  it  when  necessary  for  its  proper  enjoyment.  It  is  not  claimed  that  she 
has  been  denied  this  right. 
"Wherefore,  the  judgment  must  be  affirmed. 


DUNLAP,  ASS'EE,  &c.  v.  FIBLE  &  CRABB  DISTILLING  CO.,  &c. 
(Filed  Decemi)er  2,  1903— Not  to  be  reported.) 

1.  AsHlgned  estate^— Allowance  to  assignee— The  assignee  of  an  assigned 
estate  who  devoted  the  greater  part  of  his  time  and  labtjr  for  a  period  of 
nearly  two  years  to  the  settlement  of  three  very  much  involved  and  entangled 
estjites  is  entitled  to  as  much  as  12,400  compensation  from  the  three  estates, 
and  the  order  of  the  chancellor  in  allowing  him  only  SMOG  was  erroneous. 

2.  Same— Creditors  of  the  estates  can  not  be  heard  to  criticise  the  assignee's 
management  of  the  estates  as  having  been  injudicious  and  wasteful  for  the 
purpose  of  defeating  his  claim  for  additional  allowance  where  they  permit- 
ted his  reports  made  to  the  court  from  time  to  time  to  be  approved  and  con- 
firmed without  exception  or  objection,  and  made  no  attempt  to  have  him 
removed  on  account  of  his  alleged  wasteful  management. 

3.  Same— Where  the  same  creditors  asserted  their  claims  against  the  assets 
of  two  estates  which  were  so  badly  involved  as  to  require  settlement  to- 
gether, it  was  proper  to  make  an  allowance  to  the  assignee  out  of  the  unxe* 
pended  assets  in  one  of  them. 

W.  S.  Pryor  for  appellants. 


Opinion  of  the  court  by  Judge  O'Rear. 

The  Fible  &  Crabb  Distilling  Co.,  a  coproratlon,  W.  L.  Crabb,  as  surviv- 
ing partner  of  a   firm  of   liquor  dealers  styled   Fible  &  Crabb,  and  W.  L. 
Crabb  individually,  executed  a  joint  deed  of  assignment  of  all  their  property^ 
to  appellant,  John  L.  Dunlap,  in  1887,  for  the   benefit  of  their^ creditors  gen- 
erally, the  assignors  being  insolvent.     Appellant  qualified  as  assignee  of  each 
of  the  estates,  and  entered  upon  the  discharge  of  his  duties.    He  immediately 
filed  a  petition  in  the  Henry  Circuit  Court,  setting  up  the  deed  of  assignment, 
and  alleged  that  the  affairs  of  all  the  assignors  were  so  intermingled  with 
each  other,  and  were  so  complicated  and  in  such  a  state  of  confusion,  that  it 
was  impossible  for  him  to  immediately  render  a  statement  thereof,  but  that 
they  were  all  insolvent;  that  they  had  each  endorsed  for  the  others  to  such 
an  extent  that  it  was  necessary  to  settle  all  the  estates  together  to  avoid 
costs,  delay  and  confusion.    An  injunction  was  sought  and  granted  requir- 
ing all  the  creditors  to  present  their  claims  in  the  one  action.     The  advice 
and  direction  of  the  chancellor  in  the  mnnner  of  the  administration  of  the- 
estates  was  sought  by  the  prayer  in  the  petition.    Numerous  warehouse  re- 
ceipts had  been  issued  by  the  distilling  company,  of  which  W.  L.  Crabb  was 
the  president,  some  of  which  appear  to  have  been  duplicated,  involving  the 
estates  and  the  title  to  the  whisky  in  great  confusion.     The  assignee  devoted 
his  time  and  labors  for  a  considerable  while,  probably  for  the  better  part  of 
two  years,  to  the  uncangling  of  the  involved  conditions  and  settling  with  the 
United   State  government,    and  collecting   warehouse  storage  fees,  paying 
taxes,  and  the  general  supervision  of  the  estates.     He  advanced  some  money 
to  pay  expanses  to  the  extent  of  ten  or  twelve  hundred  dollars.    He  moved  for 
an  allowance  for  his  services  before  distribution,  but  the  court  allowed  at 
that  time  only  $1,000  on  account,  and  reserved  the  matter  of  further  allow- 
ance.    Later  he  moved  again   for  an  additional  allowance,  but  it  petms  not 
to  have  been  acted  upon  at  the  time.     The  court  directed  the  disbursement 
of  the  proceeds  of  the  liquor  and  of  the  sale  of  the  distillery  property,  amount- 
ing to  over  $60,000.     At  the  winding  up  there  was  found  to  be  about  $1,40^ 
in    the  hands  of   the   court's  eomimssioner.     Appellant   asked   that  he   be 
allowed  $2,000  additional  for  his  services  as  assignee.     This  was  objected  to 
by  a  number  of  the  larger  creditors  upon  the  ground  that  the  $1,4C0  in  ques- 
tion had  been  derived  exclusively  from   the  estate  of  W.  L.  Crabb,  which   in 
the  aggregate  had  netted  less  than  $3,000;  that  an  allowance  of  $;i,000  for  the 
settlement  of  that  estate  was   unauthorized.     A  special   circuit  judge  sus- 
tained the  objection,  and  allowed  appellant  $100  only. 

Although  appt*llc'es  severely  criticise  appellant's  management  of  the  as- 
signed e.statesas  having  been  injudicious  and  wasteful,  from  the  record  before 
us  the  charge  is  not  sustained.  Furthermore,  it  appears  from  the  record 
that  appellant  made  settlements  from  time  to  time,  and  reported  fully  his 
conduct  of  the  affairs  of  the  estates.  These  were  all  approved  and  confirmed 
by  the  court  without  exception  by  the  creditors,  all  of  whom  had  been  made 
parties  to  the  record.  If  appellant's  management  of  the  trust  h^d  been  waste- 
ful or  negligent,  or  otherwise   inefficient,  it  was   the  privilege  of  the  credi- 


L.fc^-.!i,k.iijiit^."iLj"LUf  i-i  liiiii  ■ill; nil rn  im 


that  is,  $1,400  more  than  the  sum  heretofore  allowed  to  and  paid  him,  that 
is,  his  services  to  all  three  of  the  estates  are  worth  that  much. 

In  view  of  the  fact  that  the  objecting  creditors  are  the  ones  to  whom  about 
$60,000  of  the  proceeds  of  the  assigned  estate  of  the  distilling  company  have 
been  paid  as  preferred  creditors  and  holders  of  warehouse  receipts  for  all  the 
whisky,  and  that  these  same  creditors  are  claiming  the  tl,400  in  questioD,  or 
the  greater  part  of  it,  as  general  creditors  of  W.  L.  Crabb,  by  reason  of  his 
endorsement  of  the  distilling  company's  paper  owing  to  them,  the  court 
might  without  impropriety  direct  the  payment  of  the  $1,400  on  hands  to  the 
assignee;  or,  if  it  should  appear  more  equitable,  and  if  there  should  appear 
any  material  indebtedness  of  W.  L.  Crabb,  which  was  not  also  an  indebted- 
ness of  the  Fible  &  Grabb  Distilling  Co.,  then  the  court  should  require  the 
•creditors  of  the  Fible  &  Crabb  Distilling  Co..  who  have  received  all  the 
assets  of  that  concern,  to  pay  back  pro  rata  enough  of  the  money  which  thtiy 
have  received  to  make  $1,000,  and  then  appropriate  $400  of  the  money  on 
hand  of  W.  L.  Crabb  to  the  assignee,  making  $1,400  additional  to  be  paid  to 
the  assignee  in  full  for  his  services.  Although  all  the  whisky  was  in  lien  to 
these  creditors  of  the  distilling  company,  yet  the  services  of  the  assi^jnee 
were  rendered  in  their  behalf,  were  received  by  them  without  objection,  were 
presumably  beneflcial  to  them  in  that  they  relieved  them  of  a  personal  in- 
vestigation and  jnanagement  and  control  in  straightening  out  the  affairs  of 
the  distilling  company,  it  is  only  proper  that  they  should  pay  for  them. 
Fible  &;  Crnbb  do  not  appear  to.  have  had  any  assets. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent herewith. 


CHESAPEAKE  &  OHIO  RY.  CO.  v.  BOARD. 
(Filed  December  2,  1903— Not  to  be  reported.) 

1.  Master  and  servant— Negligence— Where  the  foreman  of  a  crew  of  work- 
men in  the  employ  of  a  railroad  company  directed  one  of  the  crew  to  let  a 
heavy  timber  down  into  a  hole,  which  was  being  excavated  by  another  of 
the  crew  with  the  knowledge  of  the  foreman,  the  failure  of  the  foreman  to 
warn  the  workman  that  the  timber  was  to  be  let  down  into  the  hole  where 
he  was  at  work  and  to  furnish  an  adequate  force  to  handle  the  timber  was 
negligence  which  rendered  the  company  liable  for  the  injury  to  the  work- 
man from  the  timber  falling  on  him. 

a.  Gross  negligence— Definition  of— The  following  instruction  correctly  de- 
fined gross  negligence,  viz.:  "Gross  negligence  is  the  failure  to  take  such 
care  as  a  person  of  common  sense  and  reasonable  skill  in  like  business,  but 
of  careless  habits,  would  observe  in  avoiding  injury  to  his  own  person  or 
life,  under  circumstances  of  equal  or  similar  danger  to  the  plaintiff  on  the 
occasion  under  consideration. " 

3.  Excessive  damages— A  verdict  for  $460  for  a  very  painful  Injury  to  the 
leg,  disabling  a  man  totally  or  partially  for  several  months,  is  not  excessive. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellant 

A.  D.  Cole  for  appellee. 

Appeal  from  Mason  Circuit  Court. 


^ 


lui   puiJiiJiv»  uajiiaK^Sf  nuu  iiuuu  was  iitjjveu  ur  ^ivfii. 

Whether  the  proof  in  the  case  did  in  fact  warrant  an  instruction  for  puni- 
tive damages  does  not  appear  to  us  to  be  material  to  tlie  question  presented 
and  decided  on  this  appeal.  We  do  not  indicate  an  opinion  on  the  subject^ 
which  may  or  may  not  arise  upon  another  trial  in  the  circuit  court. 

The  petition  for  rehearing  is,  in  other  respects,  overruled. 


GRAY,  &c.  V.  UNITED  STATES  SAVINGS  AND  LOAN  CO. 

(Filed  Decembers,  1903.) 

Compromise— Contract  containing  usury— A  compromise  by  a  debtor,  upoT> 
the  advice  of  his  legal  counsel,  of  a  contract  which  he  claims  contains  usury, 
but  the  usurious  nature  of  which  the  creditor  in  good  faith  disputes  in  view  of 
decisions  of  circuit  courts  in  his  favor,  the  appellate  court  not  having  passed 
upon  the  question,  is  binding  upon  the  parties  notwithstanding  a  subsequent 
decision  of  the  Court  of  Appeals  that  such  a  contract  contained  usuir,  the 
true  test  in  such  matters  being  whether  or  not  there  is  a  bona  fide  contro- 
versy between  the  parties,  alx)ut  which  lawyers  might  differ,  without  regard 
to  the  final  determination  of  the  question  by  the  courts. 

D.  L.  Pendleton  and  Hazelrigg  &  Chenault  for  appellants. 

Beckner  &  Jouett  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  the  year  IbW  the  appellee,  the  United  States  Savings  and  Loan  Co.» 
which  was  a  going  concern,  with  its  head  office  at  St.  Paul,  Minn.,  insti- 
tuted an  action  against  appellant  to  recover  judgment  against  him  on  two- 
notes,  one  for  $500  and  the  other  for  $400,  and  to  enforce  a  mortgage  lien,  by 
which  their  payment  was  secured.  On  the  24th  day  of  May,  1894,  a  judg- 
ment was  entered  as  prayed  for  in  the  petition.  The  judgment  rendered, 
with  the  accrued  interest  and  costs,  amounted,  in  round  numbers,  to  $1,300. 
Appellant,  although  summoned,  made  no  defense  to  this  action,  but  on  the 
contrary  his  counsel  consented  that  it  should  be  entered. 

Afterwards,  on  the  27th  day  of  August,  1894.  he  entered  into  an  agreement 
with  appellee  by  which,  in  discharge  of  the  judgment  against  him,  he  exe- 
cuted and  delivered  to  it  his  note,  with  Betty  Gray  as  surety,  for  $1,050,  pay- 
able on  or  before  June  1,  1895;  and  to  secure  its  payment  they  executed  a 
mortgage  on  property  belonging  to  them  in  Winchester,  Ky.  There  were, 
after  this  compromise  was  inade,  a  number  of  payments,  the  aggregate 
amount  of  which  is  in  dispute,  but  which  appellee  admits  to  have  been  as 
much  as  $271.50.  Appellant  failed  to  pay  any  further  upon  his  note,  and 
this  action  was  instituteti  by  appellee  to  recover  judgment  for  the  balance 
due  thereon,  and  to  enforce  the  mortgage  lien  given  to  secure  it.  To  this 
action  appellant  filed  an  answer,  alleging  much  larger  paymenti?  on  the  note 
than  the  amount  of  the  creiUts  given  in  the  petition;  that  the  claim  against 
him  contained  a  large  amount  of  usury,  and  also  charging  fraud  and  covin 
in  the  ol)tention  of  the  original  judgment  against  him,  and  in  the  compro- 
mise by  which  he  executed  and  delivered  his  note  for  $1,050  In  its  discharge- 


OpiDion  of  the  court  by  Judge  O'Bear.  I 

Appellee,  a  member  of  a  orew  of  workmen  on  appellant's  railroad 
ifvas  injured  while  at  his  work.    It  was  his  duty  to  clear  the  dirt  awnj 
the  bottom  of  a  partly  filled  trench,  some  four  or  five  feet  deep,  and  bi 
the  railroad  track.    The  object  of  the  excavation  was  to  admit  a  po^ 
support  to  the  truck.     The  post  was  of  pine,  about  twelve  inches  squarj 
three  feet  long.     It  weighed  probably  one  hundred  pounds.    While  afi 
'was  stooping  over  his  work  the  foreman  of  the  gang,  one  Bullio,  who 
of  the  presence  of  appellee  and  was  directing  the  work,  ordered  az 
workman  to  let  the  timlier  down  into  the  hole.     The  workman  drop] 
into  the  hole,  whereby  appellee  was  injured.    Appellant  claims  thi^ 
neglif^ent  act  of  dropping  the  timber  was  that  of  appellee's  fellow  worli( 
Even  if  this  be  true,  the  actionable  negligence  of  the  foreman,  which,  ij 
opinion,  makes  the  company  liable  for  this  injury,  was  two-fold :  Fin 
not  giving  appellee  timely  warning  that  the  timber  was  to  be  let  down 
the  hole  where  he  was  at  work;  and.  second,  in  not  providing  adequate, 
to  handle  the  timber  with  due  aire  to  the  safety  of  the  workman  belo* 
having  been  shown  that  it  required  at  least  two  men  to  properly  handli 
piece  of  timber  at  that  juncture. 

In  defining  gross  negligence  the  court  instructed  the  jury  that  **| 
negligence  is  the  failure  to  take  such  civre  as  a  person  of  common  sense 
reasonable  skill  in  like  business,  Init  of  careless  habits,  would  obsen 
avoiding  injury  to  his  own  person  or  life,  under  circumstfinoes  of  equi 
similar  danger  to  the  plaintiff  on  the  occasion  under  consideration." 

While  it  is  admitted  by  appellant  that  this  instruction  conforms  strict) 
the  definition  given  by  this  court  in  the  McCoy  case,  81  Ky.,  403,  it  is  u: 
that  appellee  was  not  engaged  in   that  class  of  work  which  was  subje< 
such  extraordinai7  hazard  as  to  justify  it.      It  is  insisted  instead  that 
definition,  to  wit:  "Gross  negligence  is  the  want  of  slight  care"  (Shear  i 
and  Kedfleld  Neg. ,  volume  1,  section  49,  6th  edition),  should  have  been  u! 
It  may  be  doubted  if  there  is  an  appreciable  practical  difference  between 
two.      And 'whatever  the  hazard  of  the  particular  employment  may 
whether  upon  a  railroad  or  elsewhere,  the  degree  of  care  is  required  to  c<  i 
spond  with  the  danger  of  the  situation.     The  definition  given  by  the  c  i 
or  its  equivalent  should  be  applied  in  all  cases  where  gross  negligence  i ; 
element  of  the  suit.     Under  it  the  jury  will  find  whether  the  proper  df  ; 
of  care,  necessitated  by  the  particular  circumstances  of  the  case,  has    i 
shown.    The  verdict  of  $450  for  a  very  painful   injury  to  the  leg,  disal  I 
the  man  totally  or  partially  for  several  months,  is  not  excessive. 
Judgment  affirmed. 

LOUISVILLE  RAILWAY  CO.  v.  O'MARA. 
(Filed  December  2,  1908— Not  to  be  reported. ) 
Original  opinion  ante,  819. 
Fairleigh,  Straus  &  Fairleigh  for  appellant. 
I     Wm.  A.  Earl  for  appelle.*. 

I     Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Division,  No.  2. 
I     Judge  0' Hear  delivered  the  following  response  to  petition  for  modifica  i 


Whether  the  proof  in  the  case  did  in  fact  warrant  an  instruction  for  puni- 
tive damages  does  not  appear  to  us  to  l)e  material  to  the  question  presented 
and  decided  on  this  appeal.  We  do  not  indicate  an  opinion  on  the  subject, 
which  may  or  may  not  arise  upon  another  trial  In  the  circuit  court. 

The  petition  for  rehearing  is,  in  other  respects,  overruled. 


GRAY,  &c.  V.  UNITED  STATES  SAVINGS  AND  LOAN  CO. 

(Filed  December  3,  1903.) 

Compromise— Contract  containing  usury— A  compromise  by  a  debtor,  upo» 
the  advice  of  his  legal  counsel,  of  a  contract  which  he  claims  contains  usury, 
but  the  usurious  nature  of  which  the  creditor  in  good  faith  disputes  in  view  of 
decisions  of  circuit  courts  in  his  favor,  the  appellate  court  not  having  passed 
upon  the  question,  is  binding  upon  the  parties  notwithstanding  a  subsequent 
decision  of  the  Court  of  Appeals  that  such  a  contract  contained  usury,  the 
true  test  in  such  matters  being  whether  or  not  there  is  a  bona  flde  contro- 
versy between  the  parties,  alx)ut  which  lawyers  might  differ,  without  regard 
to  the  final  determination  of  the  question  by  the  courts. 

D.  L.  Pendleton  and  Hazelrigg  &  Chenault  for  appellants. 

Beckner  &  Jouett  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  the  year  1W)4  the  appellee,  the  United  States  Savings  and  Loan  Co.,. 
which  was  a  going  concern,  with  its  head  office  at  St.  Paul,  Minn.,  ineti- 
tutod  an  action  against  appellant  to  recover  judgment  against  him  on  two 
notes,  one  for  $500  and  the  other  for  $400,  and  to  enforce  a  mortgage  lien,  by 
which  their  payment  was  secured.  On  the  24th  day  of  May,  1894,  a  judg- 
ment was  entered  as  prayed  for  In  the  petition.  The  judgment  rendered, 
with  the  accrued  interest  and  costs,  amounted,  in  round  numbers,  to  $1,300. 
Appellant,  although  summoned,  made  no  defense  to  this  action,  but  on  the 
contrary  his  counsel  consented  that  it  should  be  entered. 

Afterwards,  on  the  27th  day  of  August,  1894,  he  entered  into  an  agreement 
with  appellee  by  which,  in  discharge  of  the  judgment  against  him,  he  exe- 
cuted and  delivered  to  it  his  note,  with  Betty  Gray  as  surety,  for  $1,050,  par- 
able on  or  before  June  1,  1895;  and  to  secure  its  payment  they  executed  a 
mortgage  on  property  belonging  to  them  in  Winchester,  Ky.  There  were, 
after  this  compromise  was  made,  a  number  of  payments,  the  aggregate 
amount  of  which  is  in  dispute,  but  which  appellee  admits  to  have  been  a* 
much  as  $271.50.  AppeUant  failed  to  pay  any  further  upon  his  note,  and 
this  action  was  instituted  by  appellee  to  recover  judgment  for  the  balance 
due  thereijn,  and  to  enforce  the  mortgage  lien  given  to  secure  it.  To  this 
action  appellant  filed  an  answer,  alleging  much  larger  payments  on  the  note 
than  the  amount  of  the  credits  given  in  the  j)etition;  that  the  claim  against 
him  contained  a  large  amount  of  usury,  and  also  charging  fraud  and  covin 
in  the  obtention  of  the  original  judgment  against  hini,  and  In  the  oompm- 
mise  by  which  he  executed  and  delivered  his  note  for  $1,0$0  in  its  discharige. 


g:ations  of  fact  inconsistent  with  those  of  the  petition,  and  then,  a^ 
tively,  setting  forth  the  following  state  of  facts:  That,  after  the  renditi 
the  original  judgment  against  appellant  he  was  about  to  prosecute  i 
peal  therefrom  to    the  Court  of  Appeals,   contending   that  the  judj 
against  him  embraced  a  large  amount  of  usury;  that  at  that  time  apf 
contended  that  it  was  a  Minnesota  corporation,  and  that  its  contract  wi( 
pellant  was  a  Minnesota  contract;  that  under  and  by  virtue  of  the  l«i 
Minnesota  it  was  valid  and  binding,  and  that  the  amount  adjudged  ; 
favor  against    appellant    was  properly  recoverable   under  the  contra 
construed  and  enforced  by  the  laws  of  the  State  of  Minnesota;  that  the  ' 
tion  of  the  validity  of  this  contract  had  not,  at  that  time,  been  decide 
this  court,  but.  on   the  contrary,  had  been  decided  by  the  circuit  cou 
Clark  county,  and  various  other  circuit  courts  throughout  the  State  of  '. 
tucky,  to  be  a  Minnesota  contract,  and  enforceable  as  such  here;  that 
controversy  between  appellant  and  appellee  was  bona  lide,  and  involve! 
question  of  whether  or   not  the  judgment  in  favor  of  appellee  conta 
usury;  that,  with  this  condition  of  affairs  existing,  appellee  and  appel 
in  person,  and  with  the  aid  and  guidance  of  his  attorney,  Kodney  Hagg 
an  able  and  efficient  counselor,  In  good  faith,  tyid  for  the  purpose  of  sett 
and  adjusting  the  differences  between  the  parties,  entered  into  the  cont 
by  which  the  not^j  sued  on  was  executed  and  delivered  by  appellant  to  ap 
lee;  that  this  contract  of  settlement  and  compromise  was  made  in  the  o 
of  liodney  Haggard,  appellant's  counsel,  with  his  aid,  assistance  and  adi 
both  he  and  appellant  being  present  at  the  time;  that  all  of  its  terms  ^ 
fully  understood,  approved  and  urged  by  appellant  in   person,  and   by 
counsel ;  that  it  was  made  and  accepted  in  good  faith  by  appellee,  wh 
once  stoppeii  the  sale  of  the  property,  which  was  advertised  for  that 
and  there^ifter.  in  good  faith,  abandoned  and  released  all  claims  of  any  i 
under  the  judgment. 

No  rejoinder  was  made  to  this  pleadiqg,  and  no  proof  adduced  by  a] 
lant  to  establish  the  allegations  of  payment  and  fraud,  which  were  pi  i 
in  issue  by  the  denials  of  the  reply;  the  case  being  submitted  on  the  pi; 
ings,  a  judgment  was  rendered  as  prayed  for  in  the  petition. 

In  the  absence  of  a  rejoinder  all  of  the  well-pleaded  allegations  of  fat 
the  reply  are  tiO  be  taken  as  true;  and  in  the  absence  of  evidence  to  sup  [ 
them  all  of  the  allegations  of    payment  and  fraud  in  the  answer,    w  : 
were  controverted  by  the  reply,  must  be  taken  as  untrue.    The   quef  I 
then  for  adjudication  is  whether  [or  not  the  compromise  made  betweei 
parties  litigant,  as  set  forth  in  the  reply,  can  be  upheld.    There  is  a    i 
difference  between  a  compromise  by  which  a  debtor  agrees  to  pay  in  se  : 
ment  of  his  debt  a  less  amount  of  usury  than  that  claimed  by  the  cred 
where  there  is  no  dispute  between  the  parties  as  to  the  usurious  charact  ' 
their  contract;  and  a  compromise  by  a  debtor  of  a  contract  which  he  cI 
contains  usury,  but  the  usurious  nature  of  which  the  creditor  In  good  i  ; 
disputes.    The  crucial  question  in  such  matters  is,  always,  whether  the  ' 
in  good  faith  a  controversy  between  the  parties.    The  line  between  these 
clauses  of  caaes  sometimes  becomes  exceedingly  fine,  but  it  is  none  th< 
real  for  that  reason. 
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on  one  side  or  the  other,  because  there  can  be  but  one  good  right  to  the  same 
piece  of  property. ' ' 

In  the  case  of  Fishery.  Mays'  Heirs,  2  Bibb,  4<H.  in  which  one  party 
undertook  to  dispute  and  uproot  a  settlement  made  with  the  other,  for  rea- 
sons set  forth,  the  court  said:  "This  is  certainly  no  ground  for  relief.  There 
can  be  but  one  superior  and  equitable  right.  If,  therefore,  the  solemn  com- 
promise of  the  parties  about  property  of  doubtful  title  is  made  to  depend  on 
the  question  whether  the  parties  have  so  settled  their  dispute  as  the  law 
would  have  done,  then  it  may  be  truly  said  that  a  compromise  is  an  un- 
availing and  idle  act,  which  questions  even  the  power  of  the  parties  to  bind 
themselves." 

In  the  case  of  Creutz  v.  Hell,  89  Ky.,  420,  the  following  admirable  role 
governing  the  question  under  discussion  was  laid  down:  "It  seems  that  the 
inquiry  is.  whether  the  party,  relying  on  the  agreement,  had  reasonable  and 
proper  cause  for  believing  that  the  question  was  doubtful,  and  that  the 
right  might  ultimatey  prove  to  be  with  him.  In  other  words,  it  is  sufficient 
that  there  was  an  honest  claim  on  his  part,  assert^  without  fraud,  and  that 
there  was  a  real  ground  for  dispute.  If  the  point  is  so  clear  that  it  can  only 
be  answered  in  one  way,  the  compromise  would  be  invalid  as  wanting  a  oon- 
fllderation  to  uphold  it.  The  adequacy  of  the  consideration  can  not  be  In. 
quired  into;  but  the  want  of  any  consideration  whatever  may  be  inquired 
into.  The  verdict  of  a  jury,  or  the  decision  of  a  court,  depends  in  a  greater 
or  less  degree  upon  the  human  understanding  as  to  what  is  right  and  equi- 
table in  a  given  state  of  case;  but  when  the  given  state  of  case  has  received 
■uch  judicial  interpretation  as  to  admit  of  no  question,  supposing  that  the 
judicial  mind  \^ill  continue  to  run  in  the  same  channel  (and  such  supposi- 
tion should  always  be  indulged  in),  then  'there  can  arise,  in  a  legal  and  equi- 
table sense,  no  consideration  for  a  compromise  of  such  matter.  It  is  only 
In  reference  to  such  matters  as  counsel,  learned  in  the  law,  or  courts  might 
differ,  although  the  right  uUimately  turns  out  to  be  w^holly  on  one  side, 
that  constitutes  a  valid  consideration  for  compromising  such  matters.  The 
question  of  such  consideration  can  not  be  measured,  hence  its  adequacy  will 
not  be  inquired  into." 

The  admitted  facts  show  that  at  the  time  the  compromise  under  consid- 
eration was  entered  into  there  was  a  bona  flde  controversy  between  the 
parties  litigant;  that 'at  that  time  that  contract  between  th.em  had  been 
upheld  by  the  circuit  court  in  which  it  was  then  depending  as  valid  and 
binding;  that  the  other  circuit  courts  had  SD  held,  and  this  court,  at  that 
time,  had  made  no  ruling  adverse  to  that  position.  It  may  be  said,  there- 
fore, that  there  was  a  real  controversy  between  the  parties,  the  ultimate 
outcome  of  which,  if  carried  to  this  court,  could  not  then  be  known.  This 
was  evidently  believed  by  the  counsel  for  appellant,  who  was  a  man  of  high 
rank  and  standing  in  his  profession,  or  he  would  not  have  advised  his  client 
to  make  the  compromise.  There  Is  no  more  reason  why  a  contract  as  to  the 
usurious  nature  of  which  there  is  a  genuine  dispute,  should  not  be  com- 
promised, than  If  it  related  to  any  other  question  of  disputed  legal  right    In 


ber  And  the  oorporatlon,  and  they  had  settled  and  adjusted  their  dlfferenoes 
the  eourt,  in  upholding  the  settlement,  said :  '* The  parties  to  avoid  litigation 
liad  a  clear  right  to  a^irree  on  what  this  amount  was,  and  a  compromise  of 
«uoh  matter,  if  made  as  alleged  in  the  answer  fairly,  deliberately  and  with 
the  advice  of  counsel,  can  not  be  disregarded.  By  the  arrangement  appellees 
not  only  had  their  note  cancelled  and  the  mortgage  on  the  land  released,  but 
Hfot  rid  of  all  liability  as  stockholders  in  the  association  and  terminated  all 
connection  with  it  or  liability  to  it  or  to  its  creditors  thereafter.  The  law 
delights  to  uphold  compromises  because  they  keep  down  strife  and  prevent 
litigation.  The  reasons  which  allow  usury  paid  upon  a  compromise  to  be 
recovered  have  no  application  to  a  compromise  made  in  good  faith  of  other 
matters  not  tainted  with  usury,  and  for  which  a  legal  liability  existed." 

In  the  case  of  the  United  SStates  Building  and  Loan  Association,  38  Ky. 
Law  Rep.,  2109,  it  was  said:  "The  court  is  of  the  opinion  that  the  contract 
between  the  association  and  its  borrowing  member,  by  which  they  settled 
the  matter  of  usury  contained  in  its  debt  against  him,  and  in  which  they 
•agreed  upon  the  price  to  be  paid  by  the  association  for  appellee's  stock  in  it, 
•and  allowed  as  a  credit  upon  the  debt,  was  a  meeting  of  the  minds  of  the 
parties  competent  to  contract  about  those  matters.  The  controversy  existing 
between  them,  and  the  probleftiatical  value  of  the  stock,  were  suflScient  con* 
sideration  to  support  the  agreement.  It  was  a  contract  in  every  essential. 
It  was  such  a  contract  that  had  the  value  of  the  stock  of  appellee  been  greater 
than  was  allowed  in  his  settlement,  he  would  have  been  compelled  to  accept 
the  settlement  and  to  have  specifically  performed  it.*' 

In  the  case  of  Latham  v.  Glasscocke,  10  Ky.  Law  Rep.,  77,  in  an  opinion 
by  the  Superior  Court,  it  was  said:  *'Ab  the  issue  was  made  as  to  the  usury 
in  the  note  sued  on,  and  the  parties,  after  the  issues  were  joined,  compro- 
mised the  matters  involved  in  the  action,  whereby  it  was  agreed  that  the 
judgment  should  be  rendered  for  plaintiff  for  a  certain  amount,  which  was 
considerably  less  than  the  amount  claimed,  and  the  judgment  was  so  en- 
tered, this  judgment  as  effectually  disposed  of  the  question  of  usury  as  if 
the  court  had,  upon  the  trial  of  the  issues  joined,  rendered- judgment  for  the 
same  amount." 

The  case  of  the  Gynthiana  Building  and  Savings  Association  v.  Ecklar,  88 
Ky.  Law  Rep. ,  1467,  is  not  inconsistent  with  the  cases  here  cit«d.  In  that 
oase  there  was  no  dispute  on  the  question  of  usury;  it  was  a  mere  compro- 
mise, which  had  the  effect  of  causing  ^he  creditors  to  remit  a  part  of  the 
usury,  and  the  debtor  agreeing  to  pay  the  balance,  together  with  the  prin- 
cipal debt.  There  is  no  magic  in  the  word  * 'usury,"  which  forbids  a  ques- 
tion as  to  its  existence  being  settled  between  the  parties  the  same  as  any 
other  disputed  and  doubtful  claim.  In  the  case  at  bar,  at  the  time  the  com- 
promise was  made,  it  was  doubtful  as  to  what  would  be  the  ultimate  out- 
come of  the  claim  on  the  part  of  the  corporation,  that  its  contract  was  a 
Minnesota  contract,  valid  and  binding  by  the  laws  of  that  State,  and  which 
should  be  valid  and  binding  here.  This  court  had  made  no  ruling  upon 
that  question,  and  at  that  time  the  judicial  utterance  of  the  circuit  court 
was  in  favor  of  the  contention  of  appellee.    Susbequently  this  court  has 


has  finally  decided  adversely  to  the  claim  of  the  appellee,  than  there  would 
have  been  to  upset  it  in  favor  of  the  appellee,  so  as  to  permit  it  to  collect  the 
full  amount  of  the  judgment  originally  rendered,  if  this  court  had  adjudged 
the  contract  to  have  Ijeen  a  Minnesota  contract  enforcible  by  the  laws  of 
this  State.  As  has  been  well  said,  it  does  not  matter  upon  which  side  the> 
right  ultimately  appears  to  have  been,  if  at  the  time  the  settlement  was. 
made  there  was  a  bona  fide  controversy  between,  the  parties,  about  whiolk 
lawyers  and  courts  might  differ. 

For  these  reasons  the  judgment  of  the  circuit  court  is  a£5rmed. 


MURPHY  v.  METZ,  &c. 

(Filed  December  3,  1908— Not  to  be  reported. ) 

Cloud  on  title— Where  the  owner  of  lands  conveyed  a  part  thereof  to  the- 
trustees  of  a  common  school  district  for  school  purposes  and  afterwards  con- 
veyed the  tract  to  another  without  excepting  the  previous  conveyance,  and 
subsequently,  after  many  successive  conveyances  without  excepting  the 
school  grounds,  a  remote  vendee  conveyed  that  part  to  the  school  trustees 
imposing  certain  conditions  upon  them  not  embraced  in  the  former  deed, 
the  conditions  cast  a  cloud  upon  the  title  which  the  trustees  were  entitled  to. 
have  removed. 

D.  R.  Custleman,  Pryor  &  Sapinsky  and  W.  S.  Pryor  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  brought  by  the  appellees  as  trustees  of  School  District  No. 
81,  of  Jefferson  county,  Kentucky,  to  remove  a  cloud  from  the  title  of  about 
two  acres  of  land  upon  which  a  school  house  is  situated,  and  which  is  in  the- 
possesslon  of  appellees.  On  the  99th  day  of  August,  1850,  James  Stinson, 
the  owner,  conveyed  the  land  to  Benjamin  Williams,  Preston  Zenor  aud 
David  Arnold  as  trustees  of  the  school.  The  two  acres  seem  to  have  been  a 
part  of  a  farm  of  about  120  acres.  After  Stinson  conveyed  the  property  to 
the  school  trustees  he  conveyed  the  farm  and  did  not  except  from  the  daed 
the  two  acres.  The  farm,  by  subsequent  deeds,  was  conveyed  to  others,  and 
in  none  of  which  were  the  two  acres  excepted.  Finally  it  was  conveyed  to 
the  appellant  by  the  same  character  of  deed.  In  1901  the  question  arose  as 
to  whether  the  school  trustees  had  the  title  to  the  property.  After  some  con- 
sultation the  appellant  executed  and  delivered  to  the  trustees  of  the  distriet 
A  deed  for  the  lot,  which  was  placed  upon  record.  There  was  a  recitation  in 
the  deed  as  follows:  ''The  parties  of  the  second  part  agreeing,  and  it  ia< 
hereby  made  a  condition  of  this  conveyance,  in  consideration  of  these  pres- 
ents, to  keep  the  said  property  aforesaid  fenced  In  on  all  sides.  It  is  made  a. 
further  condition  herein  that  at  any  time  the  property  conveyed  Jiereln  shall 
be  abandoned  or  ceased  to  be  used  for  school  purposes,  both  the  title  anil 
possession  shall  revert  to  the  first  party  hereof.'* 


Tthe  trustees  not  being  aware  of  the  rights  of  the  district  when  thl^ 
iv&s  made,  but  subsequently  beinff  advised  that  they  had  title  to  the 
iTty  by  virtue  of  the  Stinson  deed,  instituted  this  action  to  remove  the 
tast  upon  the  title  by  the  deed  made  by  the  ^appellant.    There  was  na 
n    the  Stinson  deed  which  imposed  the  burden  upon  the  trustees  to- 
ihe   property,  nor  did  the  Stinson  deed  provide  that  the  property  shou] 
cert  to  him.    If  the- appellant  had  any  interest  in  the  property,  it  w 
a^reater  than  that  which  remained  in  Stinson  after  his  deed  to  the  truj 
[f   any  right  remained  in  him  and  was  vested  in  the  appellant,  she  dl< 
Skttiempt  to  convey  such  right  to  the  trustees  of  the  district.     Instead  c^ 
lead  vesting  the  district  with  any  rights,  the  purpose  of  it  seems  to 
been,  and  the  effect  of  it  was,  to  restrict  or  limit  their  rights  in  the  prop 
Its  terms  were  prejudicial  to  their  rights  and  oast  a  cloud  upon  their 
to  the  property,  and  the  court  properly  adjudged  that  it  should  be  rem<; 
If  the  property  is  ever  abandoned  for  school  purposes  the  question  can  \ 
be  determined  whether  the  Stinson  deed  vested  the  trustees  of  the  sd 
i^ith  the  fee- simple  title  to  the  property. 
The  Judgment  is  affirmed. 


BROOKS  V.  PAINE. 

(Filed  December  3,  1908— Not  to  be  reported. ) 

Discharge  in  bankruptcy— New  promise— A  promise  to  pay  a  debt  after 
-same  has  been  discharged  in  bankruptcy  will  support  an  action  on  the  < 
provided  the  promise  is  clear,  distinct  and  unequivocal.  The  evidence 
this  cuCse  shows  an  unconditional  promise  to  pay. 

O'Neal  &  O'Neal  for  appellant. 

Samuel  Avritt  for  appellee. 

Appeal  from  Jeflferson  Circuit  Court,  Chancery  Branch,  Second  Divis 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  while  indebted  to  the  appellant  in  a  sum  greater  than  13, 
-obtained  a  discharge  in  bankruptcy,  claiming  that  appellee  had,  su 
^^uent  to.  his  discharge  in  bankruptcy,  promised  to  pay  the  debt,  this  ac 
was  brought  by  appellant  on  the  promise. 

Uuder  the  adjudication  of  this  court  such  an  action  can  be  maintaine 
4i  promise  made  under  such  circumstances.  The  question  here  is,  wat 
^promise  made?  The  appellant.  Brooks,  testifled  that  appellee  had  repeat 
made  the  promise.  In  detailing  what  appellee  said  on  some  ocoisions 
evident  that  there  were  conditions  in  the  promises,  and  on  such  promise 
«kOtion  could  be  maintained  unless  the  plaintiff  pleaded  and  proved 
occurence  of  the  conditions.  The  mere  expression  of  an  intention  to  p 
not  BuGSoient  to  enable  the  debtor  to  maintain  the  action  as  the  promi 
^y  must  be  clear,  distinct  and  unequivocal.  The  fact  that  the  bank 
ynade  promises  with  conditions  attached,  or  merely  expressed  an  inter 
Ifeo  pay,  would  not  operate  to  prevent  a  recoveiy  on  a  clear,  distinct  and 
equivocal  promise  to  pay  the  debt.  We  are  of  the  opinion  that  s>uch  a  p 
ise  was  made.    The  appellant  and  Joseph  J.  Brooks  testifled   that  on 


ap- 
pellee toki  bim  he  intended  to  pay  Brooks  his  debt  and  that  he  had  promised 
to  pay  It.  The  testimony  of  Adams  tends  to  contradict  Paine'a  statement 
that  he  had  not  made  any  promise  to  pay  the  debt.  We  are  forced  to  the 
ODUcIusion  that  appellee  promised  unconditionally  to  pay  the  appellant'a 
debt. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


eOMMONWKALTH,  BY,  &c.  v.  CriESAPEAKE  &  OHIO  BY.   CO. 

(Filed  December  8.  1903.) 

Railroads— Taxation  of  capital  stock— Situs— The  capital  stock  of  a  rail- 
road corporation  which  falls  to  ptiy  the  taxes  due  by  it  does  not  thereby 
become  taxable  in  a  county  through  which  the  railroad  runs,  and  in  which 
it  has  an  agent,  on  the  theory  that  the  corporation  has  the  possession  of  the 
corporate  property  as  the  bailee  of  the  stockholders  and  that,  therefore,  th© 
stock  of  such  stockholders  is  taxable  in  such  county;  but,  being  personal 
property,  the  stock  is,  under  tlie  well  settled  law,  taxable  at  the  plaoe  ot 
residence  of  the  owner. 

W.  T.  Cole  and  A.  E.  Cole  S$  Son  for  appellants. 

W.  H.  Wadsworth  and  E.  L.  Worthlngton  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Samuel  T.  Bailey,  the  sheriff  of  Greenup  county,  Kentucky,  instituted 
this  proceeding  in  the  county  court  of  Greenup,  under  section  4241  of  the 
Kentucky  Statutes,  authorizing  the  sheriff  to  list  omitted  proi)erty. 

The  proceeding  was  commenced  by  filing  in  the  Greenup  County  Court  a 
statement,  in  the  form  of  a  petition,  which  sets  forth,  substantially,  the 
following: 

That  the  Chesapeake  &  Ohio  R.  R.  Co.  consists  of  three  corporations: 
First,  a  corporation  created  by  the  laws  of  the  State  of  Virginia;  second,  a 
corporation  created  by  the  laws  of  the  State  of  West  Virginia;  and,  third,  a 
corporation  credited  and  existing  under  and  by  virtue  of  the  compliance  of 
the  first  two  with  sections  194  and  211  of  the  Kentucky  Constitution,  and 
sections  671  and  841  of  the  Kentucky  Statutes;  that  these  corporations  have 
one  or  more  places  of  business  in  Greenup  county,  with  an  authorized  agent, 
or  agents,  thereat,  upon  whom  proces  can  be  served;  and  by  their  compli- 
ance with  the  Constitution  and  statutes  of  Kentucky,  they,  as  well  as  the 
stockholders,  agreed  and  undertook  to  submit  to  the  laws  of  this  Common- 
wealth, and  especially  that  the  situs  of  the  stock  in  the  corporation  should 
be  for  the  purpose  of  taxation  within  this  Commonwealth. 

That  these  three  corporations  jointly  own  and  possess  and  operate  a  line  of 
railway,  beginning  at  Covington  and  running  along  the  Ohio  river  through 
Greenup  county  to  Ashland,  Ky.,  and  through  the  State  of  West  VlrginliL 
o  Newport  News,  In  the  State  of  Virginia. 


That  OD  or  about  the  Ist  of  Jauuary,  IS^9,  the  Virginia  and  West  Y: 
corporations  entered  into  a  written  contract  with  the  Maysville  &  Big 
R.  R.  Co.,  by  which  they  leaded  its  line  of  rond  extending  from  Cot, 
through  Greenup  county  to  Ashlnnd,  Kentucljy,  for  a  term  of  ninet 
years,  with  the  right  of  perpetual  renewal. 

That  neither  of  these  corporations,  nor  any  one  for  them,  has  ever 
this  lejiso  for  taxation,  and  it  has  been  entirely  omitted  by  the  asset 
Greenup  county  and  the  assessor  of  every  other  county  in  this  Stat 
by  all  other  oflQcers,  Vhose  duty  it  is  to  list  the  property,  or  assess  it,  1^ 
ing  the  railroad  commission  and  the  board  of  valuation  and  asse^sme 
the  State. 

That  neither  of  these  corporations  has  ever  paid  any  tflxcs  to  the  Cont 

wealth  on   this  lease;  that  they  have,  sinot*  the day  of ,  18vi 

prior  thereto,  exercised  a  franchise  continuously  within  this  Commonwi 
and  neither  of  them  has  ever  reported  to  the  railroad  commission,  o 
board  of  valuation  and  assessment,  or  any  one  else,  the  value  of  this 
chise.  or  franchises,  for  taxation,  and  they  have  bten  wholly  omitted  li 
board  of  valuation  and  assessment,  the  railroad  commission,  and  every  > 
officer  whose  duty  it  is  to  attend  to  these  matters.  Nor  has  any  tax; 
been  paid  to  the  Commonwealth  by  any  of  the  corporations  on  their  francl 
although  these  franchises  are  of  the  value  of  twenty  million  dollars  li 
open  market,  and  the  lease  is  of  the  value  of  fifteen  million  dollars  ii 
open  market,  that  the  capital  stock  of  each  corporation  has  been  at  all  t 
of  the  value  of  t<W,525,000,  divided  into  shares  of  the  par  value  of  $100  < 
and  that  this  stock  has  always  been  worth  par  value  in  the  open  mai 
that  this  stock  has  been  owned  and  held  by  divers  and  sundry  per 
whose  names  appellant  has  not  been  able  to  ascertain,  but  which  are  all 
known  to  the  appellee. 

That  by  reason  of  the  failure  of  the  corporations  to  pay  taxes  on  theii 
porate  property  the  stockholders  therein  should  have  listed  their  stoc 
assessment  and  taxation,  but  they  have  wholly  failed  and  refused  to  d 
and  the  stock  has  been  wholly  omitted  by  the  asses.sor  of  Greenup  coi 
the  board  of  valuation  and  assessment,  the  railroad  commission,  and  < 
other  officer  in  this  State,  whose  duty  it  is  to  cause  it  to  be  listed,  an 
taxation  has  ever  been  paid  thereon  to  the  Commonwealth;  that  the  cr  | 
stock,  surplus,  reserve  fund,  franchises,  good  will  and  business  opportui 
and  possibilities  of  the  corporations,  which  represent  the  stock  belongi  i 
the  stockholders,  have  at  all  times  been   in  the  possession,  physical  cc 
and  keeping  of  the  corporations,  as  bailees  of  the  stockholders  thereof 
that,  therefore,  the  different  corporations  are  liable  to  the  Commonw 
on  account  of  taxes  due  from  their  stockholders  on  their  stock  for  the 
from  lh«2  to  1902,  inclusive. 

Wherefore,  it  was  prayed  that  the  defendant  corporations  be  compel 
list   in   their  own  names,  as   bailees   in  possession,  the   stock  of  their  t 
holders,  and  that  it  be  assessed  against  the  corporations,  as  b^iilees  in  p 
sion,  for  each  and  every  year,  lx>ginning  with  1692,  up  to  and  includii  ! 
year  1902. 

A  demurrer  was  filed  by  appellee,  which  was  sustained  ""     he  judge  •  I 
;    county  court,  and  the  petition  dismissed;   whereupon  t  pray 


It  is  the  theory  of  appellant  that  because  the  corporations  have  failed  to  list 
and  pay  taxes  due  upon  the  corporate  property,  therefore,  all  of  the  individual 
stock  held  by  the  stockholders  in  the  corporations  becomes  at  once  liable  for 
taxation  in  Greenup  county,  Kentucky,  without  reference  to  the  residence 
of  the  owner.  This  theory  is  based  upon  sections  4030  and  4088  of  the  Ken- 
tucky Statutes,  which  are  as  follows: 

'•Section  4020.  All  real  and  personal  estat*  within  tJiis  State,  and  all  per- 
sonal estate  of  persons  residing  in  this  State,  and  of  all  corporations  organ- 
ized under  the  laws  of  this  StAte,  whether  the  property  be  In  or  out  of  this 
State,  *  *  *  shall  be  subject  to  taxation,  unless  the  same  be  exempt  from 
taxation  by  the  Constitution,  and  shall  be  assessed  at  its  fair  value  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary  sale. 

"Section  4088.  The  individual  stockholders  of  the  corporation  which  are, 
by  this  article,  required  to  report  and  pay  taxes  upon  its  corporate  fran- 
chises, shall  not  be  required  to  list  their  shares  in  such  companies  so  long 
as  the  corporation  ixays  the  taxes  on  the  corporate  property  and  franchises, 
as  herein  provided." 

By  these  sections  it  is  contended  that  the  stock  of  the  individual  stock- 
holders, upon  the  failure  of  the  corporation  to  pay  its  just  taxes,  at  once 
becomes  liable  to  taxation  in  any  county  through  which  the  road  runs,  and 
in  which  it  has  an  agent  upon  whom  process  can  be  serveti. 

Sections  4077  to  4086,  inclusive,  of  the  Kentucky  Statutes  contains  an 
elaborate  and  thorough  system  for  the  assessment  and  collection  of  taxes 
from  a  large  class  of  the  important  corporations  of  the  State,  including  rail- 
roads, both  foreign  and  domestic.  By  this  system  the  board  of  valuation 
and  assessment  is  established,  whose  duty  it  is,  upon  information  obtained 
in  the  manner  therein  set  out,  to  assess  the  franchises  of  these  corporations, 
and  to  certify  to  the  various  countii^s,  municipalities  and  taxing  districts 
the  amounts  liable  to  them  respectively  for  local  taxation. 

Conceding  it  to  be  true,  for  the  purposes  of  this  case,  that  by  section  4088 
the  stock  of  the  individual  stockholders  of  a  railroad  corporation  becomes 
liable  to  taxation  if  the  corporation  itself  fails  to  pay  the  taxes  on  its  cor- 
porate property  and  franchises,  it  does  not  follow  that  this  stock  is  taxable 
anywhere  else  than  the  residence  of  the  owner.  Section  4052  is  as  follows : 
*'A11  taxable  estate  shall  be  assessed  and  valued  as  of  the  16th  of  September 
in  the  year  listed,  and  the  person  owning  or  possessing  the  sime  on  that  day 
shall  list  with  the  assessor,  and  remain  bound  for  the  tax,  notwithstanding 
he  may  have  sold  or  parted  with  the  same. 

"Section  4023.  The  holder  of  the  legal  title,  and  the  holder  of  the  equitable 
title,  and  the  claimant  or  bailee  in  possession  of  the  property,  on  the  16th  of 
September  of  the  year  the  assessment  is  made,  shall  be  liable  for  taxes 
thereon;  but,  as  between  themselves,  it  shall  be  the  duty  of  the  holder  of 
the  equitable  title  to  list  the  property  and  pay  the  taxes  thereon,  whether 
the  property  be  in  possession  or  not  at  the  tinje  of  the  payment.  *' 

The  corporations  in  question  are  not  the  bailees  in  possession  of  the  in- 
dividual stock  within  the  meaning  of  the  sections  of  the  statute  above 
quoted,  and  the  allegation  of   the  petition  to  that  effect  is  a  mere  conclusion 


of  law.  On  this  subject  the  petition  states:  ''Plaintiff  states  that  i 
ital  stock,  surplus,  reserve  fund,  franchises,  good  will  and  business 
tranities  and  possibilities  of  said  corporations  which  represent  thi 
belonging  to  the  stockholders  of  said  corporations  have  at  all  times, 
mentioned  been  in  the  possession,  physical  control  and  keeping  of 
fendant  corporations  as  bailees  of  the  stock  of  said  stockholders,  i 
virtue  thereof  ^said  defendants  are  liable  to  this  Commonwealth  on  a 
of  taxes  due  from  the  said  stockholders  In  said  corporation  on  thet 
from  the  year  1892  up  to  and  including  the  year  1002." 

It  will  be  observed  that  the  allegation  is  that  the  corporate  property 
l)een  in  the  possession,  physical  control  and  keeping  of  the  defendat 
porations  as  bailees  of  the  stock  of  said  stockholders."    Undoubted 
corporate  property  has  beon  In  the  possession  and  control  of  the. corpora 
but  not  as  bailees  of  the  stockholders;  the  corporate  property  belongs 
<3orporation,  and   is,  of  course,   rightfully  in   the  possession   of  its  o 
The  shares  of  stock  belonging  to  the  stockholders  are  mere  certificates 
Xng  the  respective  interests  of  the  various  holders  in  the  corporate  pro] 
but   It  Is  well  settled  that  the  capital  stock  of   a  corporation,  and  the  i 
of  stock  held  by  the  stockholders  for  the  purpose  of  taxation,  may  be 
generally  are,  entirely  distinct  property.    Shares  of  stock  are  personal 
erty.  belonging  to  the  shareholder,  and,  as  such,  it  is  taxable  (if  taxed  o 
at  the  residence  of  Its  owner.    In  the  case  of  Wren  v.  Boske,  Sheriff,  2 
Liftw  Rep.,  1780,  on  the  subject  of  the  situs  of  personal  property  for  tiixj 
this  court  said:    **We  are  referred   to  a  number  of  decisions  holding 
personal  property  of  nonresidents  of  the  State,  which  has  obtained  a  sit 
the  State,  may,  if  the  legislature  so  provides,  be  taxed  in   that  State 
the  same  rule  no  doubt  would  apply  between  the  different  counties  € 
«i\nie  State  if  the  legislature  so  provided.     But  the  question  after  all  i 
of  legislative  intent.     By  our  statute  land  shall  be  listed  in  the  eour 
which   It  is  located.     (Kentucky  Statutes,  section  40.^6. )    The  assessor 
on  the  taxpayers,  and  takes  their  lists.    (Kentucky  Statutes,  section 
Personal  property  of  every  kind  must  be  stat<ed  and  valued  separately 
real  estate.     (Section  4060. )    All  taxable  estate  shall  be  asse.ssed  as  of 
tember  16th,  and  the  person  owning  or  possessing  it  on  that  day  shall 
with  the  assessor.     (Section  4052. )    The  assessor,  before  returning  an 
as  delinquent,  must  apply  at  his   residence.     (Section   4(:Ho. )    There 
provision  in  the  statute  anywhere  for  the  assessment  of  personal  prope 
the  county  in  which  it  is  situated,  although  there  are  such  provisions 
the  assessment  of  land,  and,   taking  the  whole  statute  together,  we  th 
reasonalby  clear  that   the  legislature  contemplated   that  personal  pn 
was  to  be  given   in   by  the  taxpayers   in   the  county  of  their  residenc* 
Jones  V.  Commonwealth.  63  Ky.,  2,  this  court  said:  'By  the  general  la 
owners  of  property  subject  to  taxation  are  called  on  and  give  in  thei 
in  the  county  in  which  they  reside,  though  the  property  may  be   in 
counties.'    Again,  in  Qates  v.  Barrett,  79  Ky.,  SUA,  the  court  said:  'Ii 
eral  movable  property  is  to  be  assessed  for  taxation  at  the  place  of  the 
I  er's  residence.'    (Boske,  Sheriff  v.  Security  Trust  and  Safety  Vault  C 
\  Ky.  Law  Rep.,  181;  Covington  v.  Wayne,  2^  Ky.  Law  Rep.,  826.)' 

In  the  case  of  Langdon-Creasy  Co.  v.  Trustees  of  Owenton  Common  b 


taxable,  not  where  the  branch  business  was  carried  on,  but  in  the  county 
where  the  corporation  had  its  residence  and  principal  place  of  business;  in 
other  words,  that  the  situs  of  the  personal  property  for  taxation  was  the 
residence  of  the  owner.  All  doubt  on  the  question  involved  in  this  action 
seems  to  be  set  at  rest  by  the  fact  that  the  schetiule  required  by  section  4058 
to  be  furnished  the  taxpayer,  for  the  purpose  of  listing  his  property,  provides 
for  the  listing  of  stock  in  corporations  which  have  not  paid  the  taxes  due  by 
them.  Item  10  of  the  schedule  is  as  follows:  "Amount  of  stock  in  joint 
stock  companies  or  associations  of  this  State  not  paid  on  by  the  company  or 
association."  This  shows  conclusively  that  the  sfoek  in  the  corporation  is 
to  be  listed  for  assessment  by  the  individual  stockholder  in  the  county  where 
he  gives  in  his  assessment. 

The  statute  authorizing  the  assessment  and  taxation  of  personal  property 
in  the  hands  of  the  bailee  in  possession  refers  to  personal  property  held  by 
one  person  for  the  use  of  another.  This  is  not  true  in  the  case  at  bar.  The 
shares  of  stock  are  in  the  possession  and  under  the  control  of  the  individual 
stockholders,  and  not  in  the  hands  of  the  corporation,  at  all.  The  stoclc 
sought  to  be  taxed  in  this  case  in  Ctreenup  county  is,  perhaps,  scattered 
throughout  the  commercial  centers  of  the  world;  it  is  being  bought  and  sold 
day  by  day  on  the  stock  exchanges  of  New  York,  London,  Paris,  Berlin,  and 
other  cities;  it  is  constantly  changing  hands,  and  can  not,  therefore,  be  con- 
sidered, in  any  sense,  in  the  possession  of  the  corporation.  It  would  be  a 
strange  rule  of  fiscal  law  which  would  authorize  the  taxation  of  162.625,000 
of  stock  in  this  large  corporation  in  Greenup  county,  when  it  does  not  appear 
that  one  share  of  it  is  owned  by  a  resident  of  that  county.  As  said  in  the 
case  of  the  City  of  Louisville  v.  Sherley,  80  Ky. ,  71 :  "The  proper  place  to 
list  personal  property  in  this  State,  or  rather  its  value  under  the  equaliza- 
tion law,  is  in  the  county  where  the  owner  lives." 

As  this  was  the  conclusion  I'eached  by  the  trial  judge  the  judgment  is 
affirmed. 


AULBACH'S  EX'OR  v.  KKAD,  &c. 
(Filed  December  3,  1903— Not  to  be  reported.) 

1.  Courts  of  continuous  session — Motion  for  new  trial — A  motion  to  set 
aside  a  judgment  in  an  equitable  action  pending  in  a  court  of  continuous 
session  made  within  fifteen  days  aftt^r  its  rendition  is  in  effect  a  motion  for 
a  new  trial,  and  uix^rates  to  suspend  the  judgment  until  it  is  finally  dis- 
.posed  of,  which  disposition  may  be  made  after  the  expiration  of  sixty  days. 

2.  Decedent's  estate— Judicial  sale— Purchase  by  executor— Where  the  ex- 
ecutor of  a  will  Ixuipht  in  the  mortgaged  property  at  a  judicial  sale  lor  the 
amount  of  the  testator's  debt  and  had  a  deed  made  to  himself  as  executor 
and  afterwarils  charged  the  estate  with  numerous  items  of  expense  incurred 
in  attending  to  the  pniperty.  he  ran  not  Iw  heard  to  claim  the  property  as 
his  own  so  as  to  dt  f»  at  the  rifiht  of  the  executor  under  a  will  probated  subse- 
quently to  the  ono  whieh  )rad(»  him  the  sole  devisee,  and  which  made  an  en- 
tirely different  disposition  of  tlu^  estate,  to  the  property  or  the  proceeds  of  a 
sale  thereof. 


O.  p.  Schmidt  for  appellant. 

W.  A.  Byrne  for  appellees. 

Appeal  from  Kenton  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Theresa  Aulbach  died  domiciled  in  Hamilton  county,  Ohio,  leavi 
wills;  the  first  of  these  was  admitted  to  probate,  and  by  it  the  t« 
after  the  payment  of  her  just  debts,  devised  all  of  her  property  to  th« 
lant,  and  nominated  him  as  her  executor,  without  bond. 

Among  the  assets  of  the  estate  there  came  Into  the  hands  of  app€ 
note  of  John  E.  Hamilton  for  the  sum  of  |1,500,  the  payment  of   whi 
secured  by  a  mortgage  on  a  farm   in  Kenton  county,  Kentucky.     Thl 
appellant  prosecuted  to  a  judgment,  enforcing  the  mortgage;   and 
commissioner's  sale  purchased  the   farm  for  the  debt  due  the  estates, 
action  was  prosecuted  in  the  name  of  Frank  Fehr,  executor  of  Therea 
bach,  and   the  deed  of  Jhe  commissioner  was  so  made  to   him.     Aftei 
he   seems  to  have  charged  himself,  in   his  accounts  as  executor,  wl 
$1,500  note.     Subsequently  he  sold  the  farm  to  Mrs   Adolhelde    Dickmi 
the  sum  of  |1.5(J0,  $400  of  which  was  paid  cash,  and  for  the  balance  th* 
chaser  executed  six  notes,  secured  by  a  lien  on  the  property.     The  Ins 
of  these  notes  amounted,  in  the  aggregate,  to  ti,0OO,  and  not  being  p 
maturity,  appellant  instituted  an  action  4n  the  Kenton  Circuit  Court 
judg:ment  and  enforciMuent  of  his  lien. 

In  the  meantime  another  will  of  Theresa  Aulbach  had   been  admiti 
probate  in  the  proper  court  in  Hamilton  county,  Ohio,  which  was  altog 
different  from  the  one  first  probated.     By  it  the  decedent  left  her  pre 
t)  her  relatives.     The  order  admitting  this  second  will  to  probate  and  s( 
aside  the  order  of  probate  of  the  first  will  was   appealed  by  appellant 
Supreme  Court  of  Ohio,  where  it  was  finally  affirmed,  and  the  quest  i 
the  validity  of  the  two  wills  was  decided  adversely  to  appellant.    \ 
upon  a  copy  of  the  second  will  was  admitted  to  probate  in  the  county 
of  Kenton  county,  and  John  p.  Read,  the  appellee,  was  appointed  adi 
trator  with  the  will  annexed.     When    this  was  done  the  appellee,  as  a  I 
istrator  with  the  will  annexed  of  Theresa  Aulbach,  intervened  in  the  j 
of  Frank  Fehr,  Kx'or  v.  Adelheide  Dlckmnn,  by  filing  a  petition  to  \ye  i 
a  party,  which  substantially  set  up  the  facts  as  herein  stated,  and  pi 
that  the  assets  arising  from  the  enforcement  of  the  mortgage  lien  b 
over   to   him  Instead   of  to  appellant,  who  had   then  ceased  to  be  exe 

This  claim  wfis  disputed  by  appellant,  who  alleged  that  he  had  pur*  I 
the  farm  in  his  individual  capacity,  and  that  it  thereby  bt»came  his  pro  i 
that  the  notes  and  their  proceeds  belonged  to  him  individually;  an  I 
is  the  real  question  in  this  case.  Adelheide  Dickman  paid  into  tht 
the  sum  of  $1,223  50,  l)eing  the  full  amount  of  the  Iwilanc**  due  from  : 
purchaser  of  the  farm  in  question,  and  from  that  time  ceased  to  be  i 
ested  in  the  litigation,  leaving  the  appelhint  and  api)ellee  to  contest  o^ 
money. 

The  issues  having  been  made  up  lietween  the  parties  litigant,  the  ca  i 
finally  submitted  to  the  court,  and  a  judgment  rendered  in  favor  of  i 
lant.     This  judgment,  upon    motion  of  appellee,  was  set  aside  in  oi  : 


appellant ;  whert^upon  appellee  again  moved  to  set  aside  the  judgnit 
motion  was  made  within  fifteen  dajs  after  the  adverse  judgmer 
tered  against  him.  The  court  took  the  matter  under  considera 
after  the  expiration  of  about  five  months,  set  aside  the  former  j 
and  entered  a  judgment  in  favor  of  appellee;  of  which  appella 
•complaining. 

The  first  proposition  urged  by  appellant  Is  that  the  court,  at  t 
«et  aside  the  judgment  in  his  favor,  had  lost  jurisdiction  to  do  f: 
of  the  expiration  of  more  than  sixty  days  from  its  rendition.    Tl 
tion  is  founded  upon  the  theory  that  the  motion  of  appellee,  mr 
fifteei^  days  after  the  rendition  of  the  judgment,  was  not  a  motion 
trial,  and   in  support  of  this  appellant  relies  upon  the  case  of  V 
Williams,  21  Ky.  Law  Rep.,  1200.    To  this  we  can  not  agree.     Ii 
ion,  this  being  an   equitable  case,  the  motion   to  set  aside  the 
within  fifteen  days  after  its  rendition  was  for  all    purposes  a  ni 
new  trial.     The  opinion  in  the  case  of  Williams  v.  Williams  turne 
fact  that  the  motion  was  not  made  within  fifteen  days  after  the 
and  it  was,  therefore,  held  that  it  could  not  operate  as  a  motioi 
trial,  and  that  the  court  lost  jurisdiction  after  the  expiration  of 
to  set  aside  its  judgment.     The  point  relied  upon  by  appellant  wa 
versely  in  the  case  of  Trapp  v.  Al'drich,  Receiver,  33  Ky.  Law  R< 
which  the  question  under  discussion  was  elaborately  argued,  Willi 
liams,  and  other  cases,  explained  and  limited  as  herein  set  out. 

We  thinl£  the  motion  to  set  the  judgment  aside,  having  been  ii 
fifteen  days  after  its  rendition,  was  a  motion  fer  a  new  trial, 
such,  it  suspended  the  judgment  until  it  was  disposed  of.  (Con 
V.  Bavarian  Brewing  Co.,  24  Ky.  Law  liep.,  1663.) 

On  the  merits  appellant  contends  that  he  purchased  the  farm 
vidua  I  cajMicity,  and  that  the  words  in  the  deed,  by  which  it  w 
to   him   as  executor  of  Theresa   Aulbach,  were  merely  descript 

This  contention  can  not  be  upheld.  The  not«  from  Hamili 
property  of  the  decedent,  and  the  purchase  of  the  farm  at  the  . 
was  a  purchase  with  the  assets  of  the  estate;  being  such,  appelL 
farm  as  trustee,  and  not  individually.  (Longest,  Adm'r  v.  T} 
1  Duval],  19:3;  Moore  v.  Moore,  6  Dana,  464;  Handliu  v.  Davis, 
Clayton  v.  Clayton's  Ex 'or,  11  Ky.  Law  Rep.,  472;  Bartlett 
Gray,  4  Ky.  Law  Rep.,  616.) 

Independejit  of  the  law  of  the  case,  however,  as  a  question  ol 
clearly  shown  that  appellant  purchased  the  farm  as  executor,  ai 
individual  capacity.  A  statement  of  the  estate  of  Theresa  A 
with  his  pleading  shows  that  he  charged  the  estate  with  |60  t 
farm,  $55  for  clover  seed,  and  $56  for  timothy  seed;  $185  for  i 
material  and  labor;  $625  for  one  hundred  and  twenty-five  trips  i 
and  the  farm,  and  $30  for  the  expense 

of  selling  it.     An  afiidavit  made  by  him  in  reference  to  the  estat< 
was  put  in  evidence,  contains  the  following: 

"Frank  Fehr,  being  first  duly  sworn,  makes  oath  and  says  th. 


of  the  items  or  credits  in  his  account  filed  as  executor  of  said  esl 
unable  at  this  time  to  produce  vouchers  for  the  various  reasons  hel 
stated  as  to  the  various  items : 

*' Voucher  No.  2.  This  item  is  for  taxes  pnid  on  a  farm  which  he  b< 
as  executor  at  the  sale  of  John  E.  Hamilton,  assignee,  who  was  a  nu 
to  deceased;  that  he  nctually  paid  this  amount,  it  being  for  two  yean 
and  had  a  receipt  therefor,  but  to  the  best  of  his  knowledge  and  recc 
said  receipts  were  handed  over  to  Mrs.  Dickman,  who  purchased  sa 
from  him.     *    *    ♦ 

•'Voucher  No.  5.  This  amount  was  paid  to  Mr.  Stauflfenberg,  who 
on  a  farm  adjoining  the  farm  purchased  by  him  as  executor,  and  w; 
for  pruning  the  trees  on  said  farm. 

'* Voucher  No.  6.  This  was  paid  out  to  various  persons  for  labor  a 
tsrial  used  in  the  construction  of  a  fence  around  the  farm,  but  aiDant 
to  produce  only  the  receipt  for  the  barb  wire  and  locks  used  for  si\U 
amounting  to  $31. 

"Voucher  No.  22.  This  amount  was  paid  to  the  master  commissios 
prepared  the  deed  from  himself  to  affiant,  as  executor,  affiant  receii 
receipt  therefor. 

'*  Voucher  No.  24.    The  amount  represented  by  this  voucher  was  j 

Mr.  Herzog,  a  real  estate  agent  in  Covington,  as  commissions  for  the 

the  farm. 

(Signed)    *' FRANK  FEHR,  E 
"Sworn  to  before  a  notary." 

Appellant  did  not  testify  In  the  case,  and  offered  no  evidence  to  cont 
or  explain  away,  the  statements  in  his  account  and  affidavit.     This 
conclusively,  that  his  claim,  to  have  purchased  the  property  indlvh 
was  an  afteKhought  to  meet  the  emergency  arising  upon  the  probai 
the  second  will.    The  fact  that  he  charged  himself  with  the  $1,500  is  i 
terial;  he  did  not  pay  out  this  money,  and  when  the  real  representc ' 
the  estate  receives  the   funds  now  in  court  appellant's  accounts  as  e: 
can  be  corrected  so  as  to  do  him  justice. 

For  these  reasons  the  judgment  is  affirmed. 


BOWMAN,  &c.  V.  MOSS. 

(Filed  December  3,  1908— Not  to  be  reported. ) 

Action  in  ejectment— Partial  transcript — None  of  the  title  pa  pen 
dueed  on  the  trial  before  the  jury  nor  the  record  in  the  suit  in  wb  . 
plaintiff  claimed  to  have  purchased  the  property  at  commissioner's  se  1 
ing  been  copied  into  the  transcript,  the  verdict  for  defendant  must    [ 
sumed  to  be  correct. 

N.  J.  Weller  for  appellants. 

Cook  &  Jones  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  was  a  common-law  action  of  ejectment  brought  by  appellants    . 
appellee.    The  defendant  traversed  the  allegations  of  the  petition  a 


defendant,  and  the  plaintiffs  appeal. 

None  of  the  title  i)apers  introduced  on  the  trial  before  the  jury  are  copied 
in  the  record.  The  parol  testimony  heard  on  the  trial  and  the  maps  intro- 
duced before  the  jury  are  brought  up,  but  there  being  nothing  in  the  trans- 
cript to  show  plaintiffs'  title  to  the  property  the  verdict  can  not  be  disturbed. 
It  appears  from  the  parol  evidence  that  the  dispute  was  as  to  what  is  lot 
four  in  block  ten  of  Huirs  addition  to  Pineville,  and  arose  in  this  way: 
Both  the  plaintiffs  and  the  defendant  claim  title  under  a  commissioner's 
sale,  at  which  the  commissioner  held  in  his  hand  a  printed  map  and  sold  the 
lots  as  indicated  on  this  map,  pointing  them  out  on  the  ground  as  the  sale 
progressed.  Plaintiffs  bought  lot  four  at  this  sale,  but  insist  that  the  lot 
they  bought  is  not  lot  four  on  the  printed  map  used  by  the  commissioner  in 
selling  the  property,  but  lot  four  on  the  recorded  map  of  the  town.  The 
recorded  map  of  the  town  is  lost,  and  only  a  tracing  of  it  was  introduced  in 
evidence.  There  is  some  question  made  as  to  the  correctness  of  this  tracing, 
but  in  the  absence  of  the  record  of  the  case  in  which  the  sale  was  made,  and 
the  deed  made  by  the  court  pursuant  to  the  commissioner's  report,  we  must 
presume  that  the  verdict  of  the  jury  is  correct.  The  parol  evidence  tends  to 
show  that  the  lot  plaintiffs  now  claim  is  not  in  fact  the  lot  they  bought  at 
the  sale,  and  the  verdict  of  the  jury  seems  to  be  in  accord  with  the  real 
equity  of  the  case. 

Judgment  affirmed. 


BROWN  &  BRO.  V.  LAPP. 

(Filed  December  3,  1903— Not  to  be  reported.) 

Commissions  on  sales— Interest— In  this  action  to  recover  commissions  on 
sales  of  whisky  the  judgment  is  supported  by  the  evidence,  and  the  court 
properly  allowed  interest  from  the  date  of  the  institution  of  the  suit. 

E.  E.  McKay  for  appellants. 

Norton  L.  Goldsmith  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Lapp  filed  this  suit  against  appellants,,  allciging  that  they  em- 
ployed him  as  their  sole  agent  in  the  city  of  Louisville  for  the  sale  of  a 
brand  of  whisky  known  as  The  Queen  of  Nelson,  and  agreed  to  i>ay  him  for 
his  services  60  cents  on  every  barrel  of  the  whisky  sold  by  him,  or  them,  or 
any  other  person,  in  Louisville.  He  alleged  that  the  defendants  sold  to  Col- 
lins &  Co.  960  barrels  of  the  whisky,  on  w-hich  his  commissions  would 
amount  to  $480,  and  refused  to  pay  him  the  commission  they  had  promised 
to  pay  him.  The  defendants  traversed  the  allegations  of  the  petition,  and 
there  having  been  a  verdict  and  judgment  for  the  plaintiff,  they  appeal. 

The  testimony  of  Lapp  established  the  contract  set  up  in  his  petition,  also 
the  sale  of  the  whisky  by  the  defendants  as  therein  alleged.    Lapp  is  n 


showed  that  the  whisky  belonged  to  Brown  &  Bro.    The 
A  Bro.  contradicted  Lapp  as  to  the  contract  and  as  to  t 
whisky;  but  the  questions  of  fact  were  fairly  submitted 
instructions,  and  there  was  sufficient  evidence  to  warran 
the  case  to  the  jury.     In  view  of  the  facts  brought  out  \\ 
the  payment  of  commissions  on  other  sales  to  Lapp,  an 
appears  to  have  been  done  In  the  name  of  Brown  ft  Bro. , 
spondence  was  carried  on  in  this  name,  we  can  not  say 
the  jury  was  not  warranted  by  the  evidence.     The  court 
the  jury  to  allow  interest  from  the  filing  of  the  suit.    % 
interest.    The  filing  of  the  suit,  was  a  demand  for  the  moi; 
to  allow  interest  from  the  filing  of  the  petition  in  cases  of 
Judgment  affirmed. 


WYMOND,  &c.  V.  BARBER  ASPHALT  PAV 
(Filed  December  3.  1803- Not  to  be  report© 

1.  Street  Improvements— Original  construction— The  re; 
turnpike  road  which  had  been  taken  into  a  city  along  w 
did  not  constitute  an  original  construction  within  the  mei 
ter  of  cities  of  the  first  class,  which  makes  abutting  prop 
for  the  improvement  of  a  street  only  In  case  of  original  c 
to  preclude  the  city  from  assessing  the  cost  of  a  subseqt 
against  the  property  owners. 

2.  Apportionment  of  cost— In  apportioning  the  cost  of 
struction  of  a  street  which  was  paralleled  on  the  east  side  I 
the  west  side  by  another  street  for  a  part  of  the  distance 
council  of  the  city  properly  treated  the  territory  as  if  de: 
by  principal  streets,  and  correctly  defined  the  territory  to  li 
ing  a  line  midway  between  the  improved  street  and  the  pan 
east  side  and  between  it  and  the  street  on  the  west  side  e: 
point  where  it  ceased  to  be  {nrallel. 

Carroll  &  Carroll  and  Lane  &  Harrison  for  appellants. 

William  Furlong  for  api>ellee. 

Appeal  from  the  Jefferson  Circuit  Court,  Chancery  Branc  I 

Opinion  of  the  court  by  Judge  Pay n ter. 

This  appeal  involves  the  question  of  the  validity  of  a[  | 
rants  for  street  improvement.  The  general  council  of  £fae  i 
by  appropriate^  resolution,  ordered  the  improvement  of  Pari 
Donstruction.  The  territory  embracing  Park  Place  was  1 1 
many  years  ago.  At  that  time  Park  Place  was  the  old  >  ) 
Road.  Some  years  previous  to  the  passage  of  the  resolutlo  i 
dderation  the  city  expended  about  $400,  and  at  another  1 1 
•epairing  the  road  and  in  placing  metal  on  it. 

As  the  turnpike  road  had  been  constructed  before  the  I 
|«&verses  was  brought  into  the  city,  and  as  the  city  mad 
loned,  and  thereafter  used  it  as  a  street,  it  is  contended   I 
he  property  owners  with  the  cost  of  the  improvement  in  « 


of  Louisville.  The  construction  of  the  road  before  the  territory  through 
which  it  runs  w^s  annexed  did  not  make  it,  in  the  meaninK  of  the  charter, 
an  improvement  by  original  construction.  It  seems  to  the  court  that  the 
repairs  which  the  city  made  on  it  can  not  be  regarded  as  a  construction  of  ' 
the  road  in  any  sense,  much  less  l^e  regarded  as  an  improvement  by  original 
oanstruction.  Until  the  street  was  improved  as  provided  by  the  resolution 
of  the  general  council,  and  for  which  the  property  owners  are  charged, 
there  was  no  original  construction  of  the  street.  (McHenry  v.  Selvage,  &c.» 
99   Ky. ,  232. ) 

East  of  Park  Place  is  Third  street,  running  parallel  therewith.  On  the 
west  is  Fourth  street,  which  parallels  it  only  in  part.  In  making  the  ap- 
portionment the  general  council  treated  Fourth  street  as  paralleling  Park 
Place  the  entire  distance  In  making  the  apportionment  the  territory  to  be 
taxed  on  the  east  side  of  Park  Place  was  defined  by  a  midway  line  between 
Park  Place  and  Third  street.  The  territory  on  the  west  side  was  defined  by 
a  midway  line  between  Park  Palce  and  Fourth  street  and  Fourth  street  ex- 
tended. It  results  from  this  that  the  territory  to  be  taxed  on  the  east  side 
of  Park  Place  is  wider  than  that  on  the  west  side  of  it.  The  general  coun- 
cil deemed  it  proper  to  treat  the  territory  in  making  the  apiwrtionment  as  if 
it  was  defined  into  squares  by  principal  streets.  If  Fourth  street  had  been 
actually  extended,  and  the  territory  defined  by  principal  streets,  the  law 
would  have  taxed  the  territory  in  the  manner  attempted  to  be  done  by  the 
general  council.  It  was  the  duty  of  the  general  council  to  define  the  terri- 
tory to  be  taxed,  and  we  are  of  the  opinion  that  it  did  so  in  an  equitable 
and  just  way.  We  think  this  apportionment  is  sustained  by  Duraesnil,  &c- 
V.  Shanks,  &c.,  97  Ky.,  864,  and  Cooper  v.  Nevin,  90  Ky.,  88. 

It  appears  that  about  one  hundred  and  forty  feet  of  the  distance  to  be  im- 
proved near  the  Confederate  monument  had  been  improved  by  original  oon* 
struction.  The  city  authorities  recognized  that  the  property  owners  alon^ 
the  improvement  should  not,  under  the  charter,  be  required  to  pay  for  the 
improvement  of  that  part  of  the  street.  The  city  paid  for  the  construction  of 
that  part  of  it,  hence  the  property  owners  were  not  made  to  ]iay  that  cost. 
We  do  not  think  that  this  was  prejudicial  to  the  property  owners. 

The  judgment  is  affirmed. 


i^.  appeal  lo  circuic  couri»  irom  onier  oi  coiiniy  courii  prouaiiing  win— 
judgment  of  circuit  court  rejecting  will  not  void  ttecause  some  of 
the  infant  beneficiaries  were  not  before  the  court  on  appeal    616 

15.  this  court  has  no  jurisdiction  of  an  appenl  from  the  judgment  in 

a  contest  over  the  election  of  a  school  trustee  where  the  transcript 
was  flleil  more  than  thirty  days  after  the  rendition  of  the  judg- 
ment   ...    638 

16.  the  failure  of  the  transcript  to  include  the  appeal  bond  prevents 

this  court  from  taking  jurisdiction  of  an  ap[x*al  from  the  judg- 
ment in  a  contested  election  case    .  636 

17.  where  the  appellant  complained  of  only  one  Instruction  in  bis  mo- 

tion and  grounds  for  new  trial  he  will  be  deemed  i)y  this  court  to 
have  waived  his  exceptions  taken  during  the  trial  to  the  other 
instructions.     ^ 659 

18.  the  failuiv  of  the  trial  court  to  give  an   instruction  can  not  avail 

as  a  ground  for  reversal  where  the  appellant  failed  t-o  ask  the 
court  to  give  it .    569 

19.  jurisdicti :)n  on  appeal— the  Court  of  Appeals  has  jurisdiction  of 

an  appe  il  from  a  judgment  involving  a  mechanic's  lien  asserted 
againsi  real  property  regardless  of  the  amount  in  controversy  ...  616 

20.  the  Court   of  Appeals  has   no  jurisdiction  of  an  appeal  involving 

only  $50      658 

21.  final  order— a  judgment  entered  upon  a  verdict  of  a  jury  returned 

pursuant  to  a  ptu-emptory  instruction  adjudging  the  costs  as 
betwenn    the  parties  was   a    final   order   from   which    an   appeal 

ciuild  be  takrn   .    . .  6T8 

23.  practice  in  criminal  cases— an  alleged  improper  remark  of  the 
Commonwealth's  attorney  in  the  witness  room,  not  excepted  to 
at  the  I ime.  is  not  a  ground  for  reversal  on  appeal 713 

23.  incomplete  transcript— the  judgment  below  will  be  affirmed  where 

the  transcript  is  so  incomplete  that  the  coui't  can  not  arrive  at 
tlie  equities  between  the  parties 716 

24.  tiie  action  of  the  trial  court  in  granting  a  n^w  trial  will  not  be 

disturbed  on  appeal  unless  it  appears  that  there  was  an  abuse  of  ^^^ 
the  liberal  discretion  allowed  in  such  matters 755 

25.  bill  of  exceptio.vs- the  stenographer's  transcript  of  the  testimony 

can  not  l)e  used  as  the  bill  of  exceptions  unless  filed  by  order  of 
court  as  such 804 

26.  alleged  error  of  the  trial  court  not  made  a  ground  for  new  trial 

can  not  l)e  considered  on  appeal 849 

27.  jurisdiction— the  amount  in  controversy  in  certain  case  exceeded 

ri«M» 889 

28.  ruling  of  trial  court  on  motion  for  new  trial  not  subject  to  excep- 

tion or  to  consideration  on  appeal  ..  981 

29.  the  Court  of  Appeals  can  not  reverse  the  judgment  in  a  criminal 

case  because  the  verdict  is  against  the  weight  of  the  evidence —  981 

30.  in  the  absence  of  exception  and  objection  at  the  time  alleged  mis- 

conduct  of  a  witness  nt  the  trial  is  not  ground  for  revei*8iil 9w 

81.  dismis.sjil  of  appeal  bncause  of  clerical  misprision  of  the  clerk  in 
misstating  the  names  of  parties— a  subsequent  appeal  by  the  true 
ptirty  after  correct icm  of  the  misprision  is  not  thereijy  barred    ..    996 

32.  judgment  ,al lowing  fee  in  favor  of  attorneys  who  repivsentetl  cer- 

tain creditors  of  an  insolvent  c()rp*)ration  — the  same  can  not  be 
reviewed  on  appeal  at  the  instance  of  a  ci*editor  who  was  charged 
with  no  part  of  its  payment 1^^" 

33.  the  transcript  in  a  criminal  case  must  be  filed  In  the  clerk's  oflHce 

of  the  Court  of  Appeals  within  sixty  days  after  the  decision  is 
rendered 1«» 

34.  the  failure  to  file  the  tnmscript   in   time  can  not  be  cured  by  the 

entry  of  an  order  by  the  trial  court  granting  an  appeal  at  a  term 
subsequent  to  that  at  which  the  decision  was  rendered 1^ 

36.  an  agreenient  of  parties  to  disregard  the  retiuirenients  of  the  Code 
as  to  the  time  for  filing  a  transcript  does  not  confer  jurisdiction 
on  the  Court  of  Appeals  in  a  felony  case 1"^ 

86.  judgment  of  trial  court  overruling  a  stranger's  motion  to  set  aside 
a  wile  of  real  estate— it  appearing  that  he  bad  no  Interest  in  the. 
lands  s<^ld  and  was  not  a  party  to  the  action  his  appeal  from  the 
judgment  must  be  dlsnussed l"** 


itors  not  requiretl  to  disclose  to  hlin  knowledge  oi  preferential 
conyejance  by  aissignor  obtained  from  latter  when  client  of  said 

attorneys 67a 

a.  fee  of  $1,000  ample  remuneration  for  certain  services 965- 

ATTORNEYS- 

1.  argument  of  attorney  not  prejudicial  in  particular  case IR 

2.  commiHsioner  of  insurnnce  not  authorized  to  employ  attorney  to 

prosecute  a  criminal  or  penal  action  In  the  Court  of  Appeals  .;.     28ft 

3.  such  duty  devolves  on  ihe  attorney  general 88& 

BAIL- 

1.  the  ondorFement  of   the  magistrate  is  sujQScient  proof  of   the  for- 

feiture of  a  Uiil  bond — 45& 

2.  the  failure  of  the  accust  d   to  deliver  himself  into  custody  on   the 

order  of  the  court  on  a  day  following  the  date  fixed  in  the  bond 
was  a  breach  of  its  covenants,  notwithstanding  he  may  have  ap- 
peared on  the  date  named 45&. 

8.  a  police  judge  has  no  authority  to  endorse  hail  on  a  warrant 
issued  by  him  charging  a  person  with  a  felony,  and  a  bail  bond 
taken  pursuant  to  such  indorsi>ment  is  invalid ...    544- 

4.  execution  of— power  of  ottorney  by  sureties  to  sign  same— fact  that 

name  of  one  of  sureties  was  signed  to  pownr  of  attorney  by 
another  without  written  authority  did  not  release  other  sureties 

from  liability 60a 

BAILMENT- 

1.  a  liveryman  who  hires  another  a  horse  to  drive  must  furnish  one 

reasonably  safe  for   the   purpose — duty  of  driver  when   he   ascer- 
H  tains  the  unsafe  disposition  of  the  horse 511 

2.  the  pledgee  of  a  note  pledged  as  collateral  security  may  maintain 

an  action  to  recover  thereon  ..   C9& 

BANKRUPTCY- 

1.  the  national  bankruptcy  act  does  not  supersede  the  State  statute 

with  reference  to  the  recovery  of  property  conveyed  in  preference 
of  creditors  where  no  proceedings  in  bankruptcy  have  been  insti- 
tuted   671 

2.  a  judgment  for  slander  is  not  discharged  by  a  discharge  in  bank- 

ruptcy   69& 

8.  a  Htate  court  has  the  right  to  proceed  to  .«:ell  property  assigned  for 
the  benefit  of  creditors  and  to  distribute  the  proceeds  indei)end- 
ently  of  the  bankruptcy  courts  where  the  assignment  is  not  im- 
peached in  a  bankruptcy  pniceeding SSd* 

4.  a  bill  of  siile  of  a  steamboat  and  bnrges  made  with  the  int<»ntlon 
to  prefer  the  vendee  to  the  other  creditors  of  the  insolvent  debtor, 
recorded  in  the  proper  oflKce  witliin  four  months  l)efore  the  insti- 
tution of  an  action  to  havn  the  debtor  declared  biinkrupt,  is  void 
as  to  creditors,  and  the  trustee   in   bankruptcy  may  recover  the 

property     805 

BANKS— See  Corporations,  3,  3. 

1.  a  bank  has  the  right  to  set-off   its  indebtedness  against  a  deposit 

of  its  debtor g 

2.  a  bank  has  a  lien  on  deposits  to  secure  its  indebtedness g 

3.  bank  bound  to  pror**ct  a  surety  on   a  note  by  applying  amount  of 

deposit  of  principal  to  payment  of  it S88- 

4.  but  if  this  transaction  is  .set  aside  as  a  fraudulent  preference  right 

of  bank  revives  against  the  surety • 

5.  acts  of  surety  in  having  deposit  made  estops  him  from  relying  on 

statute  of  limitation  as  a  defense " 299^ 

6.  liability  of  bank  f<ir  payment  of  raised  checks 240 

BANKS  AND  BANKING- 

1.  joint  deposit  in  b^mk  under  agreement  that  it  should  be  withdrawn 

only  on  joint  chock  of  depositors— bank  liable  for  honoring  check 
of  only  one  depositor 561 

2.  the  cashi<<r  of  a  bank  is  not  liable  to  the  bank  for  overdrafts  of  de- 

positors allowed   by  his   permission  where  he  exercised  ordinary 

discretion  and  judgment 778. 

BAR  TO  ACTION- 

a  settlement  agreed  upon  between  the  husband  and  wife  at  the  time 
of  their  separation  as  to  their  property  did  not  bar  ani action  by 
the  wife  against  a  third  person  for  the  allienation  of  her  hus- 
band's affections 78<i 


same HU^ 

9.  oountj  estopped  from  clHiming  interest  on  bonds  by  having  com- 
missioners present  at  meeting  when  dividend  declared  and  long 
acquiescence  in  same 89(^ 

BOUNDiCRIES— 

where  there  is  proof  of  the  existence  and  exact  location  of  corner 
trees  called  for  in  a  deed  the  rule  that  courses  and  distances  must 
give  way  to  well-known  objects  will  control,  although  the  corDer 
trees  have  been  destroyed  914 

BOUNDARY— 

1.  how  boundary  of  patent  located  by  beginning  at  a  conceded  corner.     00 

2.  courses  and  distances  should  yield  to  a  marked  boundary 00 

8.  under  given  circumstances  the  location  of  a  boundary  of  land  will 

be  established  by  reversing  the  calls  of  the  patent 66T 

BUILDING  AND  LOAN  ASSOCIATIONS— 

1.  after  assignee  of  insolvent  building  and  loan  association  has  by 

suit  distributed  estate,  a  stockholder  can  not  recover  usury  paid.  210^ 

2.  such  claim  is  barred . 91^ 

8.  a  stockholder  in  an  assigned  building  and   loan   association  can 

not  have  ptiyments  on  his  stock  suljscription  applied  as  a  credit 

on  his  loan 440- 

4.  a  mere  offer  by  a  stockholder  to  pay  his  indebtedness  to  the  asso- 

elation  while  it  was  a  going  concern  was  not  equivalent  to  a 
tender  of  payment 440* 

5.  a  t>orrowing  member  of  an  insolvent  association  is  not  entitled  to 

have  the  payments  made  by  him  as  dues  on  his  stock  deducted 
from  his  indebtedness  to   it  after  it  has  assigned  for  the  purpose 

of  winding  up  its  affairs 685 

CARRIER- 

1.  in  an  absence  of  special  contract  to  deliver  freight  beyond  its  lines 

not  liable  for  negligence  of  connecting  carrier      ...  1061 

2.  where  a   railroad  billed   shipment  of   freight   through  particular 

point  to  one  beyond  at  less  rate  than  local  rate,  the  fact  that  the 
haul  was  made  from  that  point  to  destination  in  wagon,  whose 
owner  received  payment  for  that  part  of  haul,  did  not  affect 
transaction  to  make  it  violative  of  section  215.  Constitution,  for- 
bidding discrimination  in  rates   lOTO 

8.  where  bill  of  lading  is  silent  as  to  charges  and  connecting  carrier 
has  no  information  of  alleged  parol  contract  with  former  carrier, 
the  law  implies  Imdeirtaking  to  carry  at  ordinary  rate 1051 

CARRIEKS- 

damages  for  delay  in  shipping  freight— carrier  not  responsible  for 
delay  in  unloading  stock  at  destination  arising  from  refusal  to 
receive  shipper's  check 8S4 

CHAMPERTY- 

1.  possession  of  life  tenant  not  adverse  to  remainderman 91 

2.  mortgage  executed  by  remainderman  not  champertous 21 

8.  possession  of   uncle's   land  by  nephew  by  permission   not  adverse 

and  deed  made  by  uncle  not  champertous 87$ 

4.  an  execution  sale  of  lands  which  had  been  continuously  in  the 
possession  of  the  vendee  of  the  debtor  since  long  liefore  the  crea- 
tion of  the  indf^bt^dness  was  chami)ertous  and  void 807 

CLAIMS  AGAINST  TREASl'RY- 

claim  for  reward  offered  for  arivst  of  fugitive  from  justice— claimant 
is  entitled  to  a  certificate  from  the  circuit  court  to  his  claim 
upon  the  pre.sentation  of  a  receipt  from  the  jailer 900 

CLERICAL  MISPRISION— See  Street  Improvement. 

CODE  OF  PRACTICK,  CIVIL- 

1.  section  1H4,  permitting  amendment  to  pleading,  construed 147 

2.  section  134,  i-elating  to  amendment  of  pleadings,  construed fSB& 

8.  section  49(i,  relating  to  judicial  sale  of  lands  held  by  joint  owners, 

construed 280 

4.  section  491.  relating  to  sale  of  infant's  land  for  reinvestment,  con- 
strued     -.     260 

6.  subsection  6,  section  51,  relating  to  service  of  process  on  nonresi- 

dent corporations,  construed 86S. 

COMPROMISE-See  Bills  and  Notes,  1. 


0.  p(:;r»un  uuiiuiit;u    in    j^iii  lur  u  iiuuunijciuiv   uut-uHr  iiuu  quai-nuuiutm 

by  reason  of  a  snmllpox  epidemic,  and  thereby  prevented  from 
consulting  with  bis  attorney,  was  entitled  to  a  oontinuance  of 

his  case 646 

CONTRACT— 

1.  railroad  company  liable  for  breach  of  contract  to  furnish  a  passen- 

ger with  a  ticket 10 

3.  xxii^^onger  can  not  enhance  his  damages  by  getting  on  train  with- 
out purchasing  ticket 10 

3.  measure  of  damages  in  such  case 11 

8.  contract  not  invalid  for  lack  of  mutuality  where  i)arty  not  orig- 
inally bound  has  executed  it 98 

CONTRACTS— 

1.  insufficient  petition  to  compel  performance  of  contract  to  convey 

land 119 

3.  equitable  defense  thereto  improperly  pleaded 118 

3.  contract  based  on  future  illegal  sexual  intercourse  immoral  and 

unenforcible 190 

4.  verdict  for  II  in  action  on  contract  not  disturbed  where  accounts 

confused :    155 

5.  warehouse  receipts  found   in  appellee's  district  not  evidence  of 

sales  therein    ..    156 

6.  reasons  for  employing  appellant  incompetent  evidence 156 

7.  proper  adjustment  of  rights  of  parties  under  contract  to  share  the 

profits  of  building  and  selling  a  house 279 

8.  railroad  company  liable  for  damages  on   breach  of  contract  for 

piling 389 

9.  measure  of  damages  in  such  case — 389 

10.  the  terms  of  a  written  contract  can  not  be  enlarged  or  contradicted 

by  allegation  or  proof  in  the  absence  of  an  allegation  of  an  omis- 
sion from  the  writing  by  fraud  or  mistake        481 

11.  substitution  of  cash  for  stock  in  corporation  is  a  sufficient  consid- 

eration to  uphold  the  modification  of  and  supplement  to  an  orig- 
inal contract  500 

12.  contract  for  sale  of  cave  property— obligation  of  vendor  to  go  out 

of  cave  business  in  the  vicinity  will  be  specifically  enforced.  . . .    508 

13.  breach  of  covenant— the  acquisition  of  a  turnpike  road  by  a  county 

and  the  making  of  a  free  road  of  it  does  not  violate  the  covenant 
of  the  turnpike  company  with  a  grantor  of  lands  for  toll  site  pur- 
poses that  he  should  have  free  toll  over  the  road 518 

14.  a  covenant  with  the  grantor  of  lands  for  toll  site  purposes  that  he 

should  have  free  toll  over  the  road  is  a  personal  covenant  which 
does  not  pass  to  the  purchaser  of  lands  adjoining  the  toll  site 513 

15.  a  contract  will  not  be  specifically  enforced  where  to  do  so  would 

be  moi-e  spiteful  than  just 549 

16.  a  consideration  not  expressed  in  a  written  contract  may  be  proven 

by  parol  evidence 605 

17.  where  a  contract   refers  to   a  tract  of  land  located  in  a  certain 

county  on  a  certain  river  parol  evidence  may  be  used  to  identify 
the  lands  designated  605 

18.  a  contract  made  after  the  execution  of  a  written  contract  for  the 

sale  of  timber  retiiinlng  a  lien  for  purchase  money  and  for  ad- 
vancements to  the  vendee  is  not  required  to  be  in  writing  717 

19.  a  contract  with   the  fiscal  court  of  a  county  for  the  collection  of 

such  taxes  as  the  sheriff  has  been  exonerated  from,  and  are  due 
the  county  separately  from  the  St^ate.  does  not  authorize  the  col- 
lection of  tax  due  by  distillery  warehousemen  on  distilled  spirits 
from  which  the  sheriff  has  not  been  exonerated 734 

80.  contract  between  a  mother  and  another  for  the  care  and  main- 
tenance of  her  infant  son  after  the  death  of  the  contractor  for  in- 
fant was  entitled  to  maintain  an  action  against  his  heirs  and  real 
representative  to  subject  the  proceeds  of  his  estate  in  their  hands 
to  his  claim  for  a  breach  of  the  contract 774 

21.  the  sureties  on  a  contractor's  bond  are  not  released  by  reason  of 
the  application  by  the  builder  of  a  part  of  the  contract  price,  re- 
tiiined  pursuant  to  the  contract,  to  the  payment  of  lien  claims 
against  the  building 884 


OONTRACTS— Continued. 

30.  builder's  contract— the  sureties  on  a  bond  executed  by  a  contrnol 
for  the  construction  of  a  building  are  liable  on  the  bond  for  \ 
failure  of  the  contractor  to  finish  the  building  according  to  j 
plans  and  specifications 

23.  the  sureties  on  the  contractor's  bond  are  liable  for  the  claims 

material  men  which  the  contractor  has  not  satisfied 

24.  breach  of  contract  for  purchase  of  furnace— defendant  not  entitl 

to  introduce  proof  upon  the  question  of  whether  the  guaranty 
the  plaintiff  would  have  been  complied  with  in  the  event  of 
breach . , 

"26.  measure  of  damages  for  failure  to  purchase  furnace  according 

contract  is  difference  between  contract  price  and  cost  of  furnd 

at  date  of  contract,  less  a  sum  sufficient  to  keep  furnace  in  repfl 

.  for  ten  years    .  

"26,  in  view  of  the  mutual  mistake  of  the  parties  as  to  the  actual  fac 
with  reference  to  the  property  involved,  there  should  be  a  reset 
sion  of  the  sale  and  an  accounting  for  rents,  profits,  etc ; 

2.  inability  of  the  contractor  to  fulfill  his  contract  is  not  a  defense  t 
an  action  for  the  breach  of  it  unless  such  inability  amounts  i 
impossibility 

28.  contract  for  the  sale  of  a  flour  mill  will  not  be  rescinded  for  fran 
and  deception  of  vendor  where  purchaser  kept  property  for  near! 

a  year  after  discovery  of  fraud 

CONVEYANCKS- 

1.  conveyance  of  real  property  to  wife  and  children  construed  to  vea 

the  wife  with  a  life  estate  only  and  the  children  with  the  remain 
der 

2.  a  conveyance  which  "relinquished"  certain  lands  to  a  turnpike 

company  iiassed  only  an  ens(*nient 

5.  a  deficiency  In  a  boundary-  of  land  should  bt?  made  good  by  a  de 

dnction  from  the  purchase  price,  but  the  vendee  is  not  entltlec 
to  require  the  venaor  to  remove  a  building  to  supply  the  numbei 

of  feet  called  for  in  a  conveyancp  of  a  town  lot        

4.  conveyance  by  debt-or  of  real  e.«*tate  to  his  creditor  and  surety- 
evidence  was  sufficient  to  show  that  the  consideration  was  tht 
satisfaction  of  the  creditor's  debt  and  the  payment  by  him  o1 
two  prior  mortgages  ...  

6.  rescission  of  conveyance  in  consideration  of  the  payment  by  th< 

grantee  of  certain  debts  of  the  grantor  will  not  be  allowed  at  thi 
instance  of  the  grantee  upon  the  grantor  bringing  an  actioi 
against  him  for  usury 

6.  proper  to  cancel  deed  which  did  not  conform  to  contract  of  siile  o 

lands 

7.  credit  on  purchase  price  for  loss  of  part  of  lands  embraced  in  thi 

conveyance— the  amount  fixed  by  the  chancellor  will  not  be  dis 
turbed  in  cert<iin  case 

S.  the  purchaser  of  real  estate  must  take  notice  of  previous  deeds  am 
established  lines— a  deficiency  in  boundary  not  recoverable  in  cer 
tain  case 

9.  a  voluntary  conveyance  of  real  estate  by  the  grantor  to  his  wife  1 
not  void  as  to  a  creditor  whose  debt  was  created  about  three  year 
afterwards 

10.  recovery  of   deferred    payments  of   purchase  money—  adjusfcmen 

made  by  the  trial  court  not  disturbed  .    .  .1 

11.  where  the  owner  of  lands  conveyed  a  part  thereof  t^  school  trus 

tees  and  afterwards  conveyed  the  tract  t^)  another  without  except 
ing  the  previous  conveyance,  and  there  were  successive  convey 
ances  without  excepting  the  school  grounds,  the  trustees  in  ai 
action  against  a  remote  vend«»e  who  conveyed  it  to  them.  ImpoF 
ing  conditions  not   embraced  in  the  former  deed,  were  entitled  t 

have  a  cloud  cast  upon  the  title  removed I 

JORPORATIONS- 

1     1.  foreign  corporation  selling  manufactured  goods  by  sample  in  thi 
1  State  do  not  violate  the  State  law  requiring  location  of  office  an< 

1  name  of  agent  upon  whom  process  may  be  served  to  be  given  . . . 

I    2.  such  act  violates  interstate  commerce  law    

I    8.  double  liability  of  stockholder  in  corporation  enforced  within  tw 

years  after  his  transfer  of  stock 

4.  renewal  of  notes  for  rent  did  not  alter  his  liability 


of  stockholder 189 

6.  foreign  life  insurance  companies  not  subject  to  taxation  on  fran- 

chises under  section  4077,  Kentucky  Statutes 104 

7.  only  such  corporations  included  in  such  chapter  as  exercise  special 

or  exclusive  privileges .. 194 

8.  liability  of  directors  of  insolvent  title  company  to  depositor  of 

money  on  a  certificate  of  deposit —  388 

9.  directors  not  liable  unless  transaction  with  plaintiff  was  banking 

business 838 

10.  particular  transaction  not  banking  business 888 

11.  title  company  authorized  to  execute  note  for  borrowed  money SS8 

12.  facts  properly  show  that  person  served  with  process  was  duly  au- 

thorized agent  of  foreign  corporation . .         . .     358 

13.  the  personal  property  of  a  corporation  must  be  assessed  for  taxa- 

tion at  its  residence  and  principal  place  of  business  and  not  else- 
where   888 

14.  enforcement  of  /louble  liability  of  stockholders  of  insolvent  cor- 

poration—bona  flde  claims  of  creditors  which  the  stockholders 
have  purchased  may  share  in  the  fund  ratably  with  a  creditor  at 
whose  instance  the  double  liability  was  enforced— but  not  so  with 
the  individual  claims  of  the  stockholders  where  the  corporation 
had  been  managed  fraudulently  with  respect  to  the  creditors 968 

15.  double  liability  of  stockholders— a  corporation  organized  for  the 

purpose  of  "conducting  a  general  electric  business"  does  not 
come  within  the  st^itute  excepting  from  the  double  liability  Im- 
posed on  stockholders  corporations  organized  for  the  purpose  of 
"constructing  or  operating  water,  gas  or  electric  plants"    1010 

16.  the  double  liability  of  one   stockholder  may  be  enforced  without 

first  bringing  others  before  the  court,  the  liability  being  several.  1010 

17.  the  fact  that  the  sole  stockl^older  of  a  corporation  was  a  corpora- 

tion does  not  relieve  such  stockholder  from  the  double  liability 
imposed  by  statute 1010 

COUNTERCL ATM- 
action  by  nonresident  creditor  corporation  to  have  an  insolvent  resi- 
dent corporation  placed  in  the  hands  of  a  receiver  and  to  have  Its 
assets  collected  and  distributed  among  creditors— a  creditor  of 
the  insolvent  corporation  may  by  counterclaim  in  the  action  en- 
force the  nonresident  corporation's  statutory  double  liability  as 
a  stockholder  therein  before  it  is  allowed  to  receive  its  pro  rata 
of  the  assets . 1010 

COUNTERCLAIM  AND  SET-OFF- 

action  for  purchase  price  of  merchandise— a  breach  of  a  conti-act  be- 
tween the  defendant  and  a  corporation  which  had  been  absorbed 
by  the  plaintiff  can  not  be  plead  as  a  counterclaim  where  the  ab- 
sorpti«)n  was  after  the  breach  of  contract 795 

COUNTIES— See  Honds,  5.  6,  7,  8.  ». 

COUNTY  COURTS-See  Bonds,  1.  2.  3,  4. 

COUNTY— See  Taxation,  1,  2,  3.  '' 

COURTS- 

.section  1050.  Kentucky  Stnttites.  authorizing  quart^^rly  courts  to  pro- 
vide for  monthly  terms  or  continuous  sessions  is  not  violative  of 
section  K^O  of  the  Constitution    ...  ...  847 

CRIMINAL  LAW— Se'»  Continuance:  Indictment:  Local  Option.  1.  2— 

1.  principal   and  accessory  in    burning   .storehouse   subject   to  same 

punsihment 4 

2.  conviction  of  accessory  on  testimony  of  principal   sufficient  when 

corroborated.  .. 4 

3.  taking  pocket  book  by  stealth  does  not  constitute  robbery 5 

4.  such  taking  constitutes  larceny 5 

5.  violence  or  putting  in  fear  after  the  taking  of  property  does  not 

constitute  robl^ery 5 

0.  conviction  in  criminal  case  not  set  aside  if  any  evidence  to  sup- 
port the  verdict     38 

7.  argument  of  Commonwealth's  attorney  not  prejudicial  in  particu- 

lar case      S8 

8.  trial  of  a<Tused   before  opportunity  given   him  or  bis  counsel  for 

preparation  was  prejudicial    .. 48 

9.  not  error   in  particular  case  to  permit  witness  to  be   recalled  to 

testifv 90 


ui.    jiiuitcuiKiuviv;  iu  uujuo — oil   juviiuuiijcuu  xui  nu\jii  uixcuEK?  Biiuuju  \iuarf^ 

that  the  act  complained  of  was  accompanied  by  an  evil  intent  or 
motive 1019 

88.  an  indictment  for  rape  which  omits  the  word  ** feloniously"  is 
fatally  defective *    108S) 

39.  in  prosecution  for  murder  competent  to  show  illicit  relations  be- 
tween accused  and  deceased  for  the  purpose  of  showing  motive 
for  killing 1091 

40  proper  to  admit  evidence  which  conduced  to  show  accused  and  de- 
ceased had  been  guilty  of  crime  of  burning  house  belonging  to 
deceased  for  purpose  of  defrauding  insurance  company  in  order 
to  show  riiotive  for  killing    . .     .»^ 1091 

41.  competent  to  prove  conversation  between  deceased  and  policeman 
in  which  deceased  stated   that  accused  had   her  inslirance  money 

which  he  refused  to  pay  her  in  order  to  show  motive 1091 

CURTESY— 

where  the  tenant  by  the  curtesy  sold  some  of  the  lands  so  held  his 
estate  must  account  for  the  proceeds  of  same  to  her  heirs  at  law 
unless  fifteen  years  have  ela^.sed  from  the  date  of  sale  until  the 

filing  of  proper  proceeding  to  recover  same 887 

DAMAGES— See   Contract,    1,  2,  3;  Easement,  3,  4;  Municipal   Qovern- 
ment,  1,  2;  Verdict,  2— 

1.  damages  recovered  against  company  insuring  boilers 97 

2.  Instruction  in  such  cases  not  erroneous 97 

8.  a  wom^n  can  not  recover  damages  from  a  man  who  solicits  her  to 

have  sexual  intercourse  with  him ..  ...    209 

4.  but  one  recovery  allowed  for  damages  resulting  to  foundation  of 

house  from  coustruction  of  bridge  by  railroad  company 285 

5.  former  recovery  bars  second  action 236 

6.-  ta.OOO  diirnages  not  excessive  for  loss  of  life  resulting  from  hole  in 

sidewalk 347 

7.  breach  of  contract  not  to  again  engage  in  a  business  after  a  sale 

of  a  particular  business— measure  of  damages     586 

8.  construction  of  electric   rnilway  over  public   highw^ay— Injury  to 

abutting  property— obstruction  of  crossings  and  damage  to  fences 
—measure  of  damages  578 

9.  construction  of  the  electric  railway  is  not  an  additional  servitude 

which  would  entitle  an  abutting  property  owner  to  recover  for 
its  mere  construction  and  operation  in  front  of  his  property 579 

10.  an  officer  is  liable  in  damages  for  the  levy  of  a  general  attachment 

upon  exempt  property 600 

11.  injury  to  lands  by  deflection  of  water  by  reason  of  the  construc- 

tion of  an  embankment — judgment  for  damages  sustained  by  the 
evidence 709 

12.  failure  of  proof  to  sustain  action  for— where  the  evidence  leaves  it 

to  ctmjecture  as  to  the  cause  of  the  Injury  there  is  a  failure  of  ^ 
proof ...  ...     755 

13.  damas:es  for  obstruction  of  passway— excessive  verdict  as  result  of 

passion  and  prejudice— passion  and  prejudice  indicated  where  the 
venlict  was  in  excess  of  the  value  of  the  property  involved    ....    759 

14.  a  vcniict  for  $1,100  compensatory  damages  for  injury  to  the  index 

fin <r«'r  of  the  left-hand  is  excessive 819 

15.  thi'  measure  of  damages  for  the  death  of  a  person  from  the  negll- 

gt-nce  of  another  is  such  a  sum  as  will  compensate  the  intestate's 
estate  for  the  destruction  of  his  power  to  earn  money 855 

16.  de«^th  from   strangulated   hernia  resulting  from  Injuries  received 

by  reason  of  vehicle  striking  an  obstruction  negligently  left  In 
street — the  fact  that  deceased  had  previously  had  hernia  did  not 
affect  the  right  of  recovery,  but  merely  the  amount  of  recovery..  894 

17.  measure  of   damages— for  failure   to  furnish   a  machine  for  the 

manufacture  of  wire  nails  the  measure  of  damages  is  the  reason- 
able profits  which  would  have  been   made  out  of  the  wire  nail 

business  if  the  machine  had  been  furnished 982 

DEBTOR  AND  CREDITOR- 

1.  the  desertion  of  the  wife  by  the  husband  does  not  i-ender  bis  ex- 
empt property  In  her  use  and  possession  subject  to  the  claims  of 
his  creditors 600 


education  of  the  poor  children  therein  on  the  condition  that  if  his 
son,  who  had  mysteriously  disappeared,  should  return  the  prop- 
erty should  be  turned  over  to  him,  the  school  district  took  a  de- 
feasible fee ' 790 

DESCENT— 

under  section  1401.  Kentucky  Statutes,  where  infant  having  real  es- 
tate derived  by  gift  dies  without  issue,  whole  shall  descend  to 
that  parent ...  1063 

DIVORCE  AND  ALIMONY- 

1.  alimony  can  only  be  allowed  In  the  action  in  which  the  divorce  is 

granted 53 

2.  it  can  not  be  allowed  in  a  subsequent  suit 53 

8.  divorce  on  ground  of  abandonment  by  wife— where  the  husband 

was  insolvent  and  the  wife  had  property  the  court  properly  re- 
fused to  allow  alimony 596 

4.  the  husband  was  not  chargeable  with   the  use   of   the  wife's  land 

during  her  abandonment  of  him  where  she  had  received  consid- 
ernl)le  sums  of  money  from  him  and  from  products  of  his  farm  ..  596 

5.  where  the  infant  child  refused  the  oflfer  of  her  father  t.o  support 

her  at  his  home  he  was  properly  relieved  from   providing  for  her 

maintenance    ..     .. 596 

(i.  husband  entitled  to  divorce  upon  proof  of  wife's  unohastity 616 

7.  court  can  not  set  aside  a  decree  of  divorce  on  motion  of  one  party 

after  the  term  at  which  it  was  entered      633 

8.  custody  of  children— father  given   custiidy  where  the  mother  ap- 

peared to  be  an  unfit  per.^on  to  have  them  and  he  a  proper  person.  649 

9.  decree  of  divorce  may  be  set  aside  by  the  court  on  motion  of  one 

p.ir^y  after  due  notice  at  the  term  at  which  it  was  entered 655 

10.  on  allowance  for  maintenance  of  wife  and  for  her  attorney's  fee 

not  disturbed  on  account  of  conflictinsc  testimony 840 

DOWER— 

1.  the  wife  did   not  relinquish   the  right  to  claim  dower  in  her  hus- 

band's lands  which  had  been  sold  under  execution,  by  residing 
with  her  husband  on  lands  which  he  was  permitted  to  retain  pos- 
session of  as  homestead  after  he  had  made  an  assignment  for  the 
beneflfc  of  creditors 499 

2.  the  widow  may  claim  dower  in   lands  of  her  husband  which  had 

been  paid  for  with  money  borrowed  from  a  third  person  and  on 
which  no  purchase  money  lien  was  r(4ained 493 

8.  the  widow  can  not  be  defeated  of  her  right  of  dower  because  she 
profited  by  the  purchase,  at  low  prices,  of  certain  of  her  hus- 
band's property  sold  at  decretal  sale 493 

4.  in  allotting  dower  in  lands  held  and  aliened  by  the  husband  dur- 
ing coverture  the  allotment  should  be  made  with  reference  to  the 

value  at  the  time  of  alienation 976 

DRAINAGE— 

owner  of  higher  ground  has  no  right  to  collect  surface  water  into  a 
ditch  and  discharge  it  upon  lower  land  although  he  is  entitled  to 

natural  drainage 1114 

EASEMENT- 

1.  grant  of  right  of  way  for  a  road  did  not  authorize  grantee  to  lay 

gas  main  under  the  surface " 116 

2.  owner  entitled  to  compensation  for  this  additional  servitude 116 

8.  owner  also  entitled  to  damages  for  injury  to  adjacent  property  by 

unauthorized  use  of  the  roadway 116 

4.  but  after  granting  fee-simple  title  owner  not  entitled  to  compensa- 

tion unless  he  sustains  special  damage 116 

5.  a   conveyance  which  "relinquished"  certain  lands  to  a   turnpike 

company  passed  only  an  easement 512 

6.  the  acquisition  of  a  turnpike  road  by  a  county  and  the  making  of 

it  n  free  road  did  not  of  itself  necessarily  amount  to  an  abandon- 
ment of  the  toll  sites  belonging  to  the  road 512 

EJECTMENT- 

1.  in  ejectment  on  denial  of  heirship  and  plaintiff's  title  judgment 

for  plaintiff  without  proof  void 118 

2.  plaintiff  in  ejectment  must  recover  on  strength  of  his  own  title.    .   118 

3.  defendants  entitled  to  amend  answer  setting  up  tax  title  and  claim 

for  improvements 118 


written  by  accusea  cured  by  testimony  of  accused  conoerninK  it  .    32 

3.  a  st»le  of  "beer"  means  either  common.  la^er  or  bock  beer 7ft 

4.  ordering?  physical  examination  of  plaintiff  by  defendant's  physi- 

cian in  case  of  personal  injuries  rests  in  discretion  of  lower  court  15& 

5.  re'fusing  physical  examination  in  particular  case  not  prejudicial..  162 

6.  refusiil  of  lower  court  to  admit  evidence  not  considered  on  appeal 

in  the  absence  of  avowals 1!^ 

7.  error  of  the  court  as  to  direction  concerning  effect  of  evidence  not 

available  unless  presented  in  motion  and  grounds  for  new  trial  .  20^ 

8.  not  error  for  attorney  for  defendant  in  damage  suit  to  learu  extent 

of  plaintiff's  injuries  from  his  physician  or  extent  of  his  fee    ...    207 

9.  competency  of  resolution  adopted  by  church  to  show  authority  for 

executing  note  for  piistor's  salary 207 

10.  authority  for  execution  of  note  could  be  proven  by  parol  although 

church  record  destroyed    . .  237 

11.  verdict  for  plaintiff  in  such  case  not  disturbed 237 

12.  on  trial  for  murder  evidence  of  intoxicated  Condition  of  accused, 

exhibit^^ion  of  pistol,  firing  it  and  threfitening  renmrlss  just  before 
the  Ivilling,  competent  to  show  malice 2GSi 

13.  failure  to  except  to  evidence  when   introduced  or  a  motion  to  ex- 

clude  it  until  after  conclusion  of  testimony— motion  comes  too 

late 297 

14  particular  declarations  of  accused  just  before  the  shooting  compe- 
tent to  illustrate  motive         3^ 

15.  question  of  laying  foundation  for  contradiction  are  competent  ...  298 

16.  incompetent  to  inquire  of   witness  testifying  as  to  character  as  to 

particular  iicts  or  instances  of  crime ...298 

17.  the  defendant  was  not  prejudiced   by  the  refusal  of  the  court  to 

allow  evidence  as  to  a  written  oinier  for  liquor  where  no  claim 
was  made  by  the  defendant  himself  that  he  received  any  order 
other  than  a  verbal  one    .       ..    45J> 

18.  the  terms  of  written  contract  can  not  l)e  enlarged  or  contradicted 

by  the  introduction  of  evidence  in  the  ab.sence  of  an  allegation  of 
an  omission  from  the  writing  through  fraud  or  mistake 481 

19.  action  for  dairinges  for  Are  caused  by  sparks  from  railroad  engine 

— proof  of  other  fires  a  few  days  before  and  caused  by  sparks  from 
engines  competent  in  evidence 488 

20.  the  testimony  for  the  plaintiff  in  a  certain  case  was  sufficient  to  _ 

authorize  a  submission  of  the  ease  to  the  jury 606 

21.  action  to  recover  for  injuries  received  by  reason  of  liveryman  fur- 

nishing uns'jfe  horse— proof  of  facts  showing  dangerou.s  dis- 
position of  the  horse  competent,  though  not  communicated  to  the 
1  ivery  man ...  . . 611 

22.  proof  of  agency— it    is  competent  to  prove  the  course  of  dealings^ 

between  the  parties  which  tend  to  establish  a  general  agency  —  569 

23.  instructions  fciven  by  the  principal  to  the  agent  with   reference  to 

particular  property,  which  were  not  communicated  to  a  purchaser 
fnun   the  agent,  are  not  competent  in  a  controversy  between  the  ^ 
purchaser  and  the  principjil  as  to  the  right  to  the  property 569 

24.  affidavit  of  claimant  against  decedent's  estate  not  competent  proof  ^ 

of  contract  with  decedent ...    5S3 

25.  a  consideration  not  expressed  in  a  written  contract  may  be  shown 

by  ptu'ol  evidence .  ...    (505 

26.  purol  evidence  is  competent  to  identify  lands  referred  to  in  a  writ- 

ten contract —  605 

27.  an  admission  in  a  pleading  may  be  proven  by  the  adverse  party  to 

a  snit,  notwithstanding  the  pleading  was  withdrawn  by  leave  of 
court 606 

28.  ill    Lne  absence  of  the  pleading  itself  its  contents  can  be  admitted 

for  the  purpose  of  proving  an  adniission  therein 605 

29.  action    t<i   recover  money  loaned  by  order  of  court — competent  to 

prove  financial  worth  of  person  for  whom  It  was  borrowed  at  the 
time  the  loan  was  made 607 

30.  it   is  competent   to  read  a  depositicm   taken  by  the  adverse  party 

where  either  party  could  have  called  the  witness,  if  present,  to 
testify  to  the.  facts  therein  stated 638 


for  tuitiou  fees  paid  out    ' 7(J6 

8.  where  the  will  expressed  the  desire  that  the  executors  should  pro- 
vide a  more  cumniodiouR  dwelling  for  his  family  from  the  pro- 
ceeds of  the  sale  of  a  part  of  the  real  estate,  the  executors  should 
be  given  credit  for  sums  expended  for  that  purpose  out  of  the  per- 
sonalty, the  real  estate  being  thereby  saved  for  the  beneficiaries 
under  the  will 766 

4.  it  was  error  for  the  court  to  direct  the  payment  to  the  commis- 
sioner of  the  court  by  ihe  executors  of  all  funds  in  their  hands  as 
such,  where  the  suit  was  one  merely  for  the  settlement  of  their 
accounts  in  so  far  as  they  affected  those  beneficiaries  who  were 

then  entitled  to  receive  their  bequests    706 

FELLOW  SERVANTS- 

1.  the  fact  that  the  driver  of  a  cart  and  a  person  riding  with  him  by 
his  invitation  were  worlsing  for  the  same  person  does  not  make 
them  fellow  servants  so  as  to  allow  the  negligence  of  the  driver, 
if  any,  to  dt;feat.the  right  of  the  other  to  ri»oover  fpr  personal  in- 
juries recpived  in  a  collision  between  a  street  cir  and  the  cart 666 

8.  a  log  inspector  whose  duty  it  is  to  remove  iron  splices  from  saw 
logs  is  not  a  fellow  servant  with  an  emp*oye  of  the  same  luaster 
engrtged  in  sawing  th»  logs  into  lumber  so  as  to  preclude  the  lat- 
ter from  recovering  for  an  injury  resulting  from  the  negli£^noe 

of  the  former  to  remove  a  spike 694 

FBRRY- 

establishmentof  ferry  across  a  river  at  a  point  where  it  is  the  division 
line  between  two  counties— the  county  court  of  the  two  counties 
have  concurrent  jurisdiction  of  application,  and  the  one  which 
first  assumes  jurisdiction  retains  same  until  final  adjudication  of 

matter 867 

FINAL  ORDERS-See  Commissioners,  8— 

1.  a  judgment  entered  upon  a  verdict  of  a  jury  returned  pursuant  to 

a  peremptory  instruction,  adjudging  the  costs  as  between   the 
parties,  was  final  order  from  which  an  appeal  could  be  taken 678 

2.  a  judgment  discharging  a  rule  to  compel  the  restitution  of  money 

is  a  final  order  from  which  an  appeal  may  be  taken  and  is  a  bar 
to  a  subsequent  prooeecling  for  a  rule  to  compel  the  same  parties 

to  repay  the  same  fund 749 

FISCAL  COURTS— See  Mandamus,  1.  2— 

fiscal  court  has  discretion  in  fixing  salary  of  county  judge    169 

FORCIBLE  ENTRY- 

warrant  of  forcible  entry  properly  amended  on  trial  of  traverse  where 

cause  of  action  is  not  changed 256 

FORCIBLE  DETAINER— 

1.  objection  that  copy  of  warrant  of  forcible  detainer  pot  signed  by 

magistrate  can  not  he  caised  on  trial  of  traverse 147 

2.  proper  amendment  to  warrant 147 

8,  verdict  properly  amended  147 

FORMER  JEOPARDY- 

conviction  in  mugistrnte's  court  for  shooting  on  public  highway  bar 
to  subsequent  proseuiuion  in  police  court  on  charge  of  nourishing 
deadly  weapon  in  lx)isterous  manner  where  two  offenses  were 
part  of  same  transaction 1018 

FRANCHISBS- 

1.  foreign  life  insurance  companies  are  not  liable  to  assessment  by 

the   Board  of  Valuation  and  Assessment  for  taxation  on   their 
franchises 198 

2.  such  companies  are  liable  for  taxes  only  on  their  receipts 198 

8.  companies  carrying  on  a  general   Insurance  business  other  than 

life,  fire  or  marine  not  subject  to  assessment   by  the  Board  of 

Valuation  and  As<«essment  for  taxation  on  their  franchises. 800 

FRAUD— See  Surety.  «,  7,  8— 

1.  a  real  estate  mortgage  will  not  be  sustained  as  against  the  pur- 
chaser of  the  property  at  execution  sale  where  its  execution  was 
a  part  of  a  fraudulent  scheme  to  defeat  the  claims  of  creditors  ...  466 


dian  authorized  to  expend  the  principal  of  same  for  his  board  and 
education  where  it  was  the  only  estiite. — 1075- 

3.  change  of  residence  of  guardian  and  ward  to  a  county  other  than 

that  in  which  the  appointment  was  luade  did  not  oust  the  county 
court  in  which  the  appointment  was  made  of  jurisdiction  to  re- 
move the  guardian-  and  appoint  another. 107S 

8.  appointment  of  guardian  by  the  county  court  of  county  where 
minor  had  remoTed  without  first  having  removed  former  guar- 
dian would  be  void  if  the  court  had  had  jurisdiction 1076 

HIGHWAYS- 

the  construction  of  an  electric  railway  along  a  public  highway  is  not 
an  additional  servitude  thereon  so  as  to  entitle  an  abutting  prop- 
erty owner  to  recover  damages  for  the  construction  and  operation 

of  the  railway 679 

H0MEJ5TEAD- 

1.  homestead  of  husband  pTOperly  subjected  to  a  pre  existing  debt . . .  128 

8.  failure  of  widcjw  to  renounce  will  for  her  benefit  precluded  from 

claiming  homesteud 246- 

8.  a  tempoi^ry  removal  from  one's  homestead  does  not  operate  as  an 
abandonment  of  it 60d 

4.  a  htunestead  allotted  to  an  illegitimate  child  of  a  decedent  by  the 

widow  and  heirs  is  not  subject  to  the  antecedent  debts  of  such 

person . . OQJ^- 

6.  the  owner  of  a  homestetid  has  the  right  to  exchange  it  for  other 
property  and  have  the  deed  to  the  latter  made  to  liis  wife  . . .  69&- 

6.  husbjvnd's  right  of  homestead  in  wife's  lands  does  not  give  him 

an  unconditional  vendible  life  estate  therein— an  unconditional 
si\\e  and  conveyance  or  his  ceasing  to  occupy  it  amounts  to  an 
abiindonment 82D 

7.  no  homestead  exemption  exists  as  against  money  loaned   for  the 

purpose  of  purchasing  the  homestead 90d- 

8.  levy  of  execution  upon  debtor's  life' estate  in  lands— in  allotting 

homestead  the  fee- simple  value  of  the  lands  should  be  estimated 

and  ll.OJX)  worth  thereof  should  be  set  aside  to  him 109O> 

HUSBAND  AND  WIFE-See  Bills  and  Notes,  1;  Evidence.  1— 

1.  where  husl>and  and  wife  execute  a  conveyance  of  land  in  accord- 

ance with  a  contract  of  the  wife  the  tmnsaction  is  binding  on  all 
partsies 88- 

2.  hustwnd  was  of  sound  mind  when  he  executed  particular  convey- 

ance  -.    .'.  08 

8.  where  grantee  agn^ed  to  accept  title  if  approved  by  title  company. 

its   failure  to  approve  on  mistaken  opinion  as  to  condition  of 

mind  of  grantor— grantee  not  released 98- 

4.  party  advising  as  to  condition  of  title  must  act  honestly. 98 

6.  opinion  of  title  company  based  on  mistake  of  fact  did  not  release 

grantee . .  98 

6.  mock  marriage— woman  married  by  mock  marriage,  though  believ- 

ing same  to  be  bona  fide,  is  competent  witnefis  against  her  hus- 
band   40* 

7.  a  contract  for  the  sale  of  cave  property  for  a  valuable  consideration, 

and  the  obligation  of  the  vendors  to  go  out  of  the  cave  business 
in  the' vicinity,  will  be  enforced  against  a  married  woman,  whose 
husband  joined  with  her  in  the  contract 50!^ 

8.  a  wife  who  has  been  deserted   by  her  husband  may  institute  and 

maintain  an  action  for  damages  against  an  officer  for  the  levy  of 
a  general  attachment  upon  her  husband's  exempted  property 
which  she  was  in  the  possession  of QOO 

9.  the  desertion  of  the  wife  by  the  husband  does  not  render  bis  ex- 

empt property  in  her  possession  subject  to  the  claims  of  his  cred- 
itors  GOO- 

10.  the  widow  is  a  competent  witness  to  testify  for  her  husband's  es- 

tate after  his  death  to  a  transaction  which  occurred  between  him 
and  another  in  her  presence 64S^ 

11.  the  evidence  in  a  certain  cixee  was  sufficient  to  show  that  the  wife 

was  the  surety  of  the  husband,  notwithstanding  her  name  ap- 
peared first  on  the  note 70ft 
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IHUSBAND  AND  WIFE-Continued. 

18.  a  judgment  against  a  married  woman  in  an  action  to  which 
huslMind  was  not  party  is  not  void  either  as  to  her  personal  | 
bility  or  as  to  the  order  of  sale  of  her  real  estate  so  far  4 
affects  the  question  of  title  between  the  purchaser  and  her  b4 
at  law  after  the  death  of  both  herself  and  husband  1 

18.  a  married  woman  has  the  power,  with  the  consent  of  her  husbaj 

{iroperly  evidenced,  to  dispose  of  her  separate  personal  estate 
ast  will  and  testament,  and  such  consent  is  no  fraud  upon  1 
rights  of  his  creditors. 

14.  section  ktiib  of  the  Kentucky  Statutes,  which  extends  the  perl 

within  which  an  action  may  be  instituted  for  damages  to  the  n 
estate  of  a  married  woman  for  a  like  number  of  years  after  i 
removal  of  her  disability  or  death  as  is  allowed  to  persons  h^ 
ing  no  disability  to  bring  such  action  after  the  accrual  of  i 
right  of  action,  is  not  repealed  by  the  married  woman's  act 
1804  authorizing  her  to  sue  and  be  sued  as  a  single  wq^an  ... 

15.  section  25<)6  of  the  Kentucky  Statutes,  which  gives  a  marrl 

woman  the  right  to  bring  an  action  for  the  recoverv  of  her  rc 
estate  within  three  years  after  the  removal  of  her  disability, 
not  repealed  by  the  married  woman's  act  of  1894,  which  authc 
izes  a  married  woman  to  sue  and  be  sued  as  a  single  woman. .. 
INDICTMKNT- 

1.  sufficiency  of  indictment  for  false  swearing 

9.  Insufficient  indictment  for  suffering  gaming  on  premises 

-8.  insufBcient  indictment  for  suffering  a  water  gap  to  be  erected  c 
premises  of  accused  to  injury  of  turnpike  road 

4.  insufficient  Indictment  for  violation  of  special  local  option  statutt 

6.  sufficient  indictment  for   embezzlement  against    president  ao 

director  of  investment  company 

-  6.  mock  marriage— solemnizing  marriage  under  pretense  of  authorit 
— indictment  need  not  set  out  what  pretense  of  authority  Wf 
made,  aor  aver  conspiracy  between  the  person  performing  tl 

ceremony  and  the  seducer 

'7.  robbery— averment  of  ownership— allegation  that  the  propert 
stolen  was  taken  from  the  person  of  a  particular  individual  wf 
a  sufficient  allegation  of  ownership 

•8.  an  indictment  against  the  president  of  a  turnpike  for  failure  I1 
make  annual  report  to  the  county  court  is  defective  in  failing  1 1 

negative  the  presumption  that  directors  had  made  it 

'9.  an  indictment  for  rape  committed,  as  alleged,  upon  a  girl  ov€i 
twelve  years  of  age  while  she  was  insensible  from  the  effects  of  1 
drug,  need  not  aver  knowledge  of  her  condition  on  the  part  of  tl  1 
accused 

10.  an  indictment  for  rape  may  properly  state  in  the  alternative  tl  1 

several  modes  by  which  the  crim^  might  have  been  committed. 

11.  an  indictment  fdr  failure  of  a  physician  to  keep  a  feglstry  of  birtl  1 

and  deaths,  as  required   by  statute,   is  defective   in   failing  1  ( 

charge  that  the  accused  has  attended  births  and  deaths 

19.  an  indictment  for  failure  to  keep  a  registry  of  births  and  death  1 
as  required  of  physicians  by  statute,  is  fatally  defective  in  fai 
Ing  to  charge  that  the  accused  was  a  practicing  physician  durir  i 

the  time  complained  of 

18.  an  indictment  for  rape  which  omits  the  word   * 'feloniously"    1 

fatally  defective 

INFANTS- 

1.  void  judicial  sale  of  infants'  land 

9.  immaterial  irregularities  in  proceedings  to  sell  infants'  re<il  estat  1 

8.  answer  to  merits  of  action  instituted  by  infants  is  waiver  of  d  t 
feet  of  service  on  infants 

4.  after  recovery  of  land  by  infants  in  said  action  defendant  in  su  » 
sequent  action  instituted  by  him  can  not  raise  objection  of  ii 
proper  service  on  infants  in  former  suit 

6.  defendant  is  bound  by  said  judgment 

6.  sale  of  land  made  by  an  infant  disaffirmed  by  a  subsequent  co 

veyance  to  another  after  arrivins  at  twenty -one  years  of  age. .. 

7.  unconscionable   trade   by   st-epfatner  for  infant's    land   proper  ] 

avoided 

^  upon  disaffirming  trade  made  by  an  infant  he  must  make  restit 
tion  to  the  extent  of  consideration  in  his  hands 


9.  as  to  tbe  right  of  iniants  to  Institute  an  equitable  action  to  Im- 
peach a  judgment  rejecting  a  will  under  which  they  were  bene- 

llclaries 61^ 

10.  judgment  against  nonresident  infant  defendant — appointment  of 
warning  order  attorney  and  guardian  ad  litem — defect  In  warn- 
ing order  attorney's  report  cured  hy  that  of  guardian  ad  litem   . .  68ft 
INJUNCTION— See  Graded  Schools.  9;  Municipal  Government,  2;  Mu- 
nicipal Taxation,  4;  Taxation,  6,  6-^ 

1.  tax  collector  not  enjoined  from  selling  real  estate  on  allegation  of 

exoessive  valuation  of  property .        7> 

2.  court's  may  enjoin  State  Central  Committee  from  interfering  with 

holding  of  primary  election   in  a  district  after  candidates  have 

acquired  vested  rights  therein 18^ 

8.  collection  of  illegal  tax  levied  for  support  of  graded  school  enjoined.  807 
4.  injunction  proper  remedy  by  company  claiming  exclusive  privilege 

to  furnish  electric  light,  to  remove  a  cloud  from  its  title 88S 

6.  proprietor  and  manager  of  building  enjoined  from  permitting  a 

prize  flght  therein 411 

6.  particular  glove  contest  conducted  under  "Marquis  of  Qneens- 

bury"  rules  is  a  prize  flght  under  the  statute 411 

7.  the  fact  that  the  reward  is  to  be  equally  divided  does  not  legalise 

the  contest .^ 411 

8.  a  single  act  producing  continuing  result  may  be  a  public  nuisance.  411 

0.  persons  who  intend  to  engage  in  such  prize  flght  cttn  not  be  en- 

joined  411 

10.  they  are  subject  to  the  criminal  laws 411 

11.  courts  of  equity  can  suppress  nuisances 411 

INSANE  PERSONS- 

1.  the  committee  of  an  insane  person  is  a  necessary  pajrty  to  an  action 

bv  the  wife  against  him  for  alimony 88( 

8.  a  judgment  adjudging  a  person  of  unsound  mind  can  not  be  col- 
laterally attacked  in  an  action  by  the  wife  against  him  for  ali- 
mony       881t 

8.  a  judgment  adjudging  one  of  unsound  mind  is  not  invalid  merely 
because  the  county  attorney  failed  to  sign  the  information  for 
the  inquest,  or  to  state  therein  to  what  class  of  unsound  minds 
the  Interested  party  belonged i 88^ 

4.  absence  from  inquest— affidavits  of  physicians  in  certain  case  in- 
sufficient, and  judgment  finding  defendant  incompetent  to  man- 
age her  estate  entered  in  her  absence  was  void 9H 

6.  where  the  officer  failed  to  arrest  a  person  charged  with  b^ing  In- 
competent to  manage  her  estate,  as  directed  by  the  summons,  and 
he  merely  delivered  to  her  a  copy  of  the  summons,  there  was  not 
sufficient  notice  of  the  inquest  to  sustain  a  judgment  finding  her 

incompetent 884- 

INSTRUCTIONS-See   Criminal  Law.  4;  Insurance,  1:  Local  Option, 
4;  Municipal  Government,  9,  11;  Negligence,  8:  Street  Railways,  8— 

1.  erroneous  instruction  on  gross  negligence  not  prejudicial 1 

8.  party  can  not  complain  of  instruction  to  which  he  did  not  object 
or  except    1 

9-  proper  instruction  as  to  degree  of  care  required  of  railroad  com- 
pany to  avoid  injuries  at  crossings .....        1 

4.  proper  instructions  for  negligence  and  contributory  negligence  in 
action  for  damages  against  city  for  obstruction  of  sidewalk ^ 

6.  rule  in  this  State  as  to  giving  peremptory  instructions  in  civil 
actions 74 

6.  party  can   not  complain   of  alleged  erroneous   instruction  given 

where  he  offered  no  instruction  to  correct  it Ill 

7.  instruction  not  erroneous  concerning  failure  of  accused  to  leave 

house  after  being  invited  out  by  deceased 80t 

8.  proper  instruction  concerning  right  of  accused  to  defend  himself 

against  use  of  unnecessary  force 80t" 

9.  peremptory  instruction  for  defendant  properly  refused  where  there 

was  some  evidence  to  uphold  contention  of  plaintiff 28*" 

10.  duty  of  court  to  give  proper  instruction  although  instruction  as 

offered  was  defective  in  form  or  substance. 860 

11.  a  peremptory  instruction  for  the  defendant  in  a  criminal  case  Is 
»^   authorized  only  upon    the  ground   that  there  is  no  evidence  on 

which  to  base  a  verdict  of  conviction »»* 


JUDGMENT-  1 

1.  a  judgment  agalDst  the  executor  of  a  will  by  the  widow  who  | 

renounced  the  provisions  of  the  will  is  not  a  bar  to  a  subseqi;^ 

judgment  against  the  executor's  surety ..J 

8.  the  judgment  of  a  circuit  court  rejecting  a  will  is  not  Toid  bectt 
some  of  the  infant  beneficiaries  under  the  will  were  not  bel 
the  court  on  appeal  from  the  order  of  the  county  court  probat 
thewill 

8.  a  judgment  can  not  be  impeached  in  a  collateral  proceeding. . .  .i 
4.  action  against  railroad  company  for  breach  of  covenant  providl 

for  the  construction  of  a   side  track  by  the  railroad  compan| 
judgment  binding  on  all  parties  interested*  so  as  to  prevent 

additional  suit  on  the  covenant 

6.  motion  to  set  aside— a  motion  for  a  new  trial  ^in  a*  certain  ci 
considered  as  a  motion  to  set  aside  the  judgment 

6.  a  judgment  directing  the  sale  of  lands  is  not  void  because  it  fa 

to  describe  the  lands,  although  it  is  erroneous .  ^ 

7.  judgment  not  void  can  not  be  set  aside  after  the  term  at  which  i 

was  entered , 

•S.  the  trial. court  has  the  power,  in  the  exercise  of  a  judicial  diso| 
tion,  to  set  aside  a  default  judgment  at  the  term  at  which  it  w 
entered,  and  t.o  allow  a  defense    . .  

9.  an  action  by  the  holder  of  a  purchase  money  Hen  on  lands  to  i 

cover  the  amount  of  the  sale  bonds  therefor  was  not  barred  \ 
the  judgment  ordering  a  sale  of  the  lands  to  satisfy  a  mortga| 
lien,  where  the  second  suit  was  a  direct  -attack  upon   the  judj 

ment  for  fraud  in  the  procurement  thereof 

10.  a  personal  judgment  entered  against  a  party  not  before  the  cou: 
is  void — consent  of  an  attorney  who  had  no  authority  to  represei 

such  defendant  does  not  validate  it    ..  

'  11.  a  judgment  of  a  court  of  New  York  dismissing  an  action  on 
note  because  barred  by  limitation  in  that  State  is  not  a  bar  1 
an  action  on  the  note  in  this  State,  which  has  a  longer  period  ( 

limitation 

jrUDICIAL  SALES-See  Redemption,  1,  2;  Taxation,  1.  2— 

1.  void  sale  of  infant's  land 

9.  xmrchaser  of  land  at  judicial  sale  obtains  a  good  title,  althoufi 
proceedings  merelv  erroneous  and  not  void 

B.  mere  inadequacv  of  price. not  ground  for  setting  aside  on  appeal. 

4.  judicial  sale  will  not  be  set  aside  on  the  ground  of  the  illness  < 

persons  interested  under  given  circumstances 

^.  judicial  sale  will  not  be  set  aside  on  the  ground  of  the  divisibilii  < 
of  the  property  where  allegations  of  its  indivisibility  were  m 
denied 

6.  an   alleged  defect  in  appraisement  not  grounds  for  petting  aside 

7.  a  purchaser  at  judicial  sale  who  failed  to  pay^his  sale  bonds  h^  ; 

DO  right  of  redemption  from  the  second  sale  and  can 'not  con 
plain  of  the  purchase  price  at  that  sale 

5.  the  mere  fact  that  there  are  ninety-live  acres  in  a  tract  of  lai  i 

does  not  indicate  that  it  can  be  divided  without  materially  ir 

pairing  its  value 

0.  failure  to  advertise  according  to  law— mere  allegation  to  thateffe 
not  sufficient  to  authorize  setting  aside  sale  in  the  absence 
proof  to  show  wherein  the  advertisement  was  not  legal 

10.  promise  of  indulgence  in  payment  of  sale  bonds  of  first  sale  n 

sufiQciently  shown   to  authorize  the  setting  aside  of  the  seooi  i 
sale 

11.  a  judicial  sale  will  not  be  set  aside  on  the  affidavits  of  witness 

that  the  lund  sold  was  appraised  too  low  in  the  absence  of  pro 
to  show  why  especial  weight  should  be  given  to  their  statement 

12.  a  second  appraisement  of  land  is  unnecessary  where  a  second  sa  i 

Is  orderetl  because  of  the  failure  of  the  first  purchaser  to  pay  I 
sale  bonds 

18.  a  judicial  sale  of  land  will  not  be  set  aside  T>>cause  the  court  i 
adjudging  a  second  sale  directed  the  commissioner  not  to  recei  * 
bids  from  one  who  had  purchased  at  a  former  .sale  and  had  fail  i 
to  pay  the  sale  bonds 

14.  a  judicial  sale  will  not  be  set  aside  on  the  motion  of  the  purchas 
simply  for  the  reason  that  the  holder  of  a  lien  on  the  land  sc  i 
was  not  made  a  party "r . . 


JUDICIAL,  s A L(l*JS—Uonunued.  -"^^fSiL 

15.  the  doctrine  of  caveat  emptor  applies  especially  to  judicial  salens. . .  682^ 

16.  in  an  action  to  enforce  a  purchase  money  lien  on  lands  the  court 

erred  in  directing  a  sale  before  a  mortgagee,  who  had  been  made 
a  party,  was  brought  before  the  court  by  summons &ii2 

17.  a  purchaser  at  judicial  sale  of  lands  who  has  notice  of  a  recorded 

deed  to  the  same  lauds  to  another  takes  no  title 726- 

18.  action  by  devisee  against  certain  heirs  at  law  of  testator,  who^c'ere 

permitted  by  order  of  court  to  defend  for  all  the  numerous  heirs, 
for  a  sale  of  real  estate  devised  for  the  purpose  of  reinvesting  the 
proceeds— purchaser  took  good  title 860 

19.  where  the  ^ft'zeoutor  of  a  will  purchased  mortgaged  property  at  a 

judicial  sale  for  a  debt  of  the  testator  and  took  the  deed  to  him- 
self as  executor,  and  afterward  charged  the  estate  for  attending 
to  the  property,  he  will  not  be  heard  to  claim  the  property  as  his 
own  to  defeat  the  right  of  an  executor  under  a  will  probated  sub- 
sequently to  the  one  which   made  hlni   sole  devisee  and  which 

made  a  different  disposition  of  the  estate 1180 

JURISDICTION- 

1.  an  appeal  lies  to  the  circuit  court  from  an  order  of  the  fiscal  court 
fixing  salary  of  county  judge  where  fiscal  court  has  abused  its 
discretion 160 

9.  circuit  court  has  jurisdiction  to  enjoin  the  collection  of  lin  illegal 
tax  growing  out  of  a  judgment  of  the  county  court 907 

8.  courts  of  this  State  have  jurisdiction  to  require  an  executor  to  ac- 
count for  funds  received  in  another  State  and  destribute  same  . . .  Sift 

4.  obstruction  of  public  roads— jurisdiction  of  offense  by  magistrate's 
court— the  quarterly  court  has  not  exclusive  jurisdiction  of  the 
offense 706 

6.  where  an  incorporated  town  has  for  a  number  of  years  failed  to 
exercise  its  governmental  functions,  a  justice  of  the  peace  whose 
district  embraces  the  town  has  jurisdiction  of  misdemeanors 
committed  therein —  706- 

6.  a  defendant  who  enters  a  motion  to  require  plaintiff  to  paragraph 

his  petition  before  filing  a  plea  to  the  jurisdioUon  enters  bis  ap- 
■*  pearti|ioe  to  the  abCloji  . .  .     746 

7.  the  circuit  courts  lutve  jurisdiction  to  subject  to  the  debts  of  a 

nonresident  his  property  located  in  this  State 887 

8.  where  a  nonresident  failed  to  stand  on  his  special  demurrer  on  the 

ground  of  want  of  jurisdiction,  and  pleaa  to  the  merits  of  the  . 
case,  the  court's  jurisdiction  necessarily  attached 967 

9.  the  jurisdiction  of  the  police  court  of  a  city  of  the  sixth  class  of  a 

breach  of  the  peace  is  not  exclusive,  but  concurrent  merely  with 

other  courts  . .     , .    . .  1042 

10.  this  court  has  no  jurisdiction  of  appeal  from  judgment  allowing 
claim  of  %l2b  against  decedent's  estate  where  no  order  of  distri- 
bution of  funds  in  court 1067 

JUROR- 

1.  misconduct  of  juror  in  will  contest  in  expressing  opinion  that 
•'will  would  have  to  go"  not  sufficient  to  authorize  new  trial 

upon  contestant's  motion  where  statement  was  in  her  favor 1060 

9.  relationship  between  juror  and  one  of  the  successful  parties,  where 
relationship  remote  and  juror  not  acquainted  with  party  who  was 

not  present  at  trial,  not  a  ground  for  new  trial 10<J0 

JURY- 

1.  the  fact  that  a  juror  was  a  client  of  appellee  did  not  disqualify  him.    14 

2.  manner   in  which   jury  was  imp^tneiled  not  subject  to  review  on 

appeal 89 

8  error  to  keep  jury  at  the  house  of  the  uncle  of  the  man  charged  to 
have  been  murdered  ...      48 

4.  relationship  of  juror  to  president  of  company  in  particular  case 
does  not  disqualify  him 807 

6.  a  juror  l)eing  an   employe  of  express  company  of  which   one  of 
attorney's  for  defendant  was  an  attorney  not  disqualified.  —  ....  207 
LACHKS- 

1.  the  failure  of  the  insured  to  demand  a  paid-up  policy  within  five 
years  after  the  forfeiture  of  the  original  policy  for  the  nonpay- 
ment of  premiums  amounts  to  such  laches  as  deprives  him  of  the 
right  thereto  98$ 


LACHES— Continued. 

9.  laches  will  be  attributed  to  an  insured  from  the  tirst  momenl 
might  have  brought  9uit  to  force  a  life  insurance  company 
issue  him  a  paid-up  policy , 

8.  no  deduction  will  be  made  the  insured  on  account  of  a  bankruf 

proceeding  in  which  he  was  adjudged  a  bankrupt 

LANDLORD  AND  TENANT- 

1.  assignee  of  tenant  may  make  same  defenses  as  the  tenant 
actions  by  the  landlord 

8.  where  a  tenant  uses  leased  premises  in  such  a  manner  as  to  com 
tute  a  public  nuisance,  resulting  in  an  injunction  prohibit 
such  ust%  the  landlord  is  not  responsible  to  the  tenant  undc 
contract  to  protect  him  in  the  peaceable  and  uninterrupted  1 
and  occupation,  even  if  he  knew  of  the  use  to  which  the  pn 

ises  woula  be  put 

LANDS— 

1.  action  to  recover  lands  used  as  right  of  way  by  railroad  oompi 
—inequitable  to  permit  recovery  in  certain  case 

8.  conflicting  titles— in  certain  case  the  title  of  him  whose  deed  \ 
first  recorded  was  superior 

8.  the  heirs  at  law  of  a  decedent  are  entitled  to  the  rents  on  lai 
belonging  to  the  estate  which  are  rented  out  by  an  order  of  cot 
in  an  action  l)y  the  administrator  for  a  sale  of  the  lands  for  1 
payment  of  decedent's  debts 

4.  under  provisions  of  act  of  March  S8,  1900,  authorizing  drainage 
lands,  assessment  for  the  cost  of  ditch  is  a  lien  against  sped 
lands  assessed,  even  in  the  hands  of  a  purchaser,  and  there  is 
authority  for  the  sheriff  to  subject  personalty  of  former  owi 

before  proceeding  to  sell  lands 

LEGISLATIVE  ACTS- 

an  act  requiring  physicians  to  keep  a  registry  of  all  births  and  deal 
which  they  nave  professionally  attended,  under  the  title  '*An  i 
to  provide  for  the  registry  of  marriages,  births  and  deaths,"  cc 
forms  to  the  reauirement  of  the  Constitution   that  the  subjt 

shall  be  expressed  in  the  title 

LIBEL— 

what  puhUcations  will  amount  to  criminal-  libel— privileged  co:  i 

mnnications 

LICENSE— 

an  ordinance  of  a  city  of  the  second  class  imposing  a  license  1 1 
upon  the  business  of  real  estate  agent  is  not  violative  of  the  Cc  i 

stitution .- 

LIENS- 

1.  pledgee  of  pig  iron  entitled  to  same  against  claim  of  trustee  i 

bankrupt  pledgor : 

2,  particular  facts  constituting  pledge  of  pig  iron 

8.  what  constltutf  s  a  lis  pendens  lien 

4.  partial  assignments  of  choses  in  action— priority  as  between  eqi 

ties  in  same 

6.  a  recorded  mortgage  on  lands  held  by  the  mortgagor  by  an  u  i 
recorded  title  bond  is  superior  to  the  unrecordt^  antecedei 
equity  of  one  who  claimed  a  lien  by  virtue  of  debts  contract: 
with  the  equitable  owner  in  the  erection  of  improvements  on  t 
lot 

6.  construction  of  dock— under  laws  of  Indiana  no  lien  attaches  f  ( 

materials  unless  claim   is  recorded  in   the   proper  office  with! 
ten  days 

7.  carrier  has  lien  for  charges  on  freight  transported  by  it,  and  -sue 

lien  extends  to  charges  advanced  to  connecting  carrier 

8.  lien  of  mortgagee  upon  personalty  of  decedent  is  superior  to  fui 

eral  expenses 

LIENS — See  Attachment.  4;  Street  Improvements,  1,  2. 
LIENS,  PURCHASE  MONEY— See  Parties  to  Actions,  1,  3. 
LIENS,  VENDORS'-Spe  Bills  and  Notes,  2,  8;  Mortgages,  2. 
LIMITATION,  STATUTE  OF— See  Banks,  3- 

sulHclent  acknowledgment  to  revive  debt  barred  by  limitation 

LIFE  INSURANCE- 

lacbes  in  obtaining  paid-up  policy— laches  will  be  attributed  froi 
the  first  moment  at  which  suit  might  have  been  instituted 


dictment  for  the  offense  dismissed  after  the  expiration  of  the 
limitation  period  and  before  the  institution  of  the  action  did  not 
suspend  the  statute * 486 

'2.  institution  of  action  against  life  tenant  to  recover  taxes  did  Dot 
stop  the  running  of  tne  statute  of  limitation  as  against  the  re- 
maindermen who  were  not  made  parties 6S8 

8.  preferential  conveyance—deed  not  recorded  and  no  change  of  pos- 
sesRion— when  limitation  begins  to  run  as  against  action  for  re- 
covery of  property  for  benefit  of  creditors 671 

4.  limitation  as  against  certain  municipal  bonds  began  to-run  im- 
mediately after  maturity 686 

6.  a  levy  and  collection  of  a  tax  to  meet  its  bonds  by  a  city  does  not 
extend  the  statutory  period  of  limitation 686 

6.  where  the  transaction  with  reference  to  an  account  sued  on  was 

one  between  merchant  and  merchant  the  five-years'  statute  of 
limitation  is  applicable 589 

7.  the  statute  of  limitation  must  be  expressly  plead  and  relied  upon 

to  avail  as  a  defense    686 

8.  action  to  recover  sums  expended  in  cutting  timber  from  lands  not 

the  property  uf  the  vendor— fifteen  years'  statute  of  limitation 
applies 606 

9.  contract  between  the  mother  of  an  infant  son  and  another  for  the 

maintenance  of  the  child  by  the  latter  until  he  became  nf  age — 
the  infant  was  entitled  to  institute  an  action  for  a  breach  of  the 
contract  at  any  time  within  five  years  after  he  arrived  at  the  age 
of  twenty-one  years 774 

10.  where  the  husband  sold  some  of  the  lands  of  his  wife,  which  he 

held  as  tenant  by  the  curtesy,  the  fifteen  years'  statute  began  to 
run  against  her  children  as  to  their  right  to  recover  the  proceeds 
of  the  sale ^ 887 

11.  parol  contract  to  repay  money  loaned  at  the  expiration   of  two 

years— limitation  begun  to  run  against  the  claim  only  after  the 
expiration  of  the  two  years 809 

12.  the  period  within  which  an  action  may  be  maintained  for  the  re- 

covery of  real  estate  is  limited  to  thirty  years  from  the  accrual  of 

the  action * 947 

A%,  the  issual  of  an  execution  at  the  instance  of  the  nonresident  per- 
sonal representative  of  the  deceased  judgment  creditor  stopped 
the  running  of  the  statute  of  limitation  notwithstanding  the 
clerk  failed   to  require  the  execution  of  a  bond  as  provided  by 

section  404  of  the  (Jivil  Code 988 

XlQUOR  SELLING-   • 

1.  local  option— sale  of  liquor  in  local  option  county  by  person  resid- 

ing elsewhere  . . . , ^ 

2.  where  applicant  for  license  to  sell  liquor  has  complied  with  the 

provisions  of  the  statute  with  reference  to  notice,  no  objection  to 

granting  the  license  is  made  by  the  legal  voters  of  the  neighbor- 
ood,  and  the  applicant  does  not  appear  to  be  a  bad  character,  it 

is  the  duty  of  the  county  judge  to  grant  the  license 771 

8.  persons  who  contributed  to  a  fund  with  which  they  bought  beer, 
which  they  divided  among  themselves,  were  not  guilty  of  a  vio- 
lation of  the  local  option  law 848 

4.  a  person  who  was  instrumental  in  making  up  a  sum  of  money  for 

the  purchase  of  twer,  which  was  divided  among  the  contributors 
in  proportion  to  their  contributions,  was  not  guilty  of  the  sale  of 
liquor  in  violation  of  the  local  option  law 8W 

5.  whern  several  persons  contributed  to  a  fund  with  which  five  gal- 

lons of  liquor  were  purchased  and  each  received  his  part  in  pro- 
portion to  contribution,  the  one  raising  the  fund  not  guilty  of 
selling   in  violation  of   local  option  law  in  force  at  place  of  dis- 

trlbutlon   J<*5 

X.OCAL  OPTION— 

1.  special  local  option   law  of  1876  in  Barren  county  not  repealed  by 

general  local  option  law  *J 

2.  both  laws  are  in  force,  the  former  modified  by  the  latter ■    ^ 

8.  sale  of  five  gallons  of  beer  to  an  inebriate  not  In  violation  of  local 

option  law '"^ 


LOCAL  OPTION-Continued. 

4.  iroprop«*r  evidence  as  to  prosecutinff  witness  being  an  inebrn 
dealers  not  limited  to  selling  to  those. ^1 


6.  right  of  wholesale  dealers  not  limited  to  selling 
licensed  retail  dealers 


6.  peremptory  instruction  for  defendant  should  have  been  gi^ 

particular  case 

7.  the  incorporation  of  a  town  within  a  local  option  precinct  an 

investing  of  the  trustees  of  the  town  with  the  power  to  reg 
the  Kile  of  liquors  therein,  repealed  the  local  option  l^iw^ 
reference  to  the  town  .. .  ; 

8.  an  election  under  the  local  option  law  held  pursuant  to  an ; 

made  by  the  county  court  on  the  same  day  the  petition  wa| 
was  invalid  .  

9.  not  a  violation  of  the  local  option  law  to  give  another  a  drl; 

spirituous,  vinous  or  malt  liquors  in  t**rrltory  where  law  ip 
unless  given  for  purpose  of  being  sold  by  person  to  whom  i 

within  district 4 

MAKDAMUS- 

1.  mandamus  will  be  granted  by  Court  of  Appeals  to  compel  q\ 
judge  to  obey  mandate  of  court  and  vacate  the  bench. 

9.  fiscal  court  can  be  compelled  by  niandamus  to  perform   its  1 

duty  in  rebuilding  a  bridge  across  a  stream  as  part  of  a  p$ 

road 

8.  mandamus  can  not  control  discretionary  net  of  fiscal  court  ... 
4.  the  governor  may  be  compelled   by  mandamus  to  commlssU 

police  judge 

6.  a  mandamus  lies  to  compel  the  governor  to  pc^rform  a  ministi 

,act. . . 

6.  mandamus  does  not  lie  to  compel  him  to  exercise  governmei 

political  or  discretionary  powers 

MANDATE- 

1.  where  the  Court  of  Appeals  reversed  and  remanded  a  case  wi^tl 

expression  of  opinion  that  the  petition  should  be  dismissed, 
lower  court  was  authorized  ro  dismiss  it  on  the  failure  of 
plaintllT  to  amend  his  pleadings  or  take  additional  testimoio 

2.  the  mandate  of  a   circuit  court  to  the  county  court  upon  thi 

versal  of  an  order  refusing  f>o  grant  a  license  to  sell  liquor  sh 
direct  that   the   license  be  granted   and   not   that  a  new  trii 

allowed 

MASTER  AND  SERVANT- 

1.  master  liable  to  servant  injured  by  negligence  of  servant  in  anc  1 

line  of  employment 

2.  duty  of  master  to  furnish  servant  a  safe  place  to  work.   .. 

3.  a  peremptory  instruction  to  find  for  defendant  was   imprope ; 

particular  case 

4.  duty  of  master  with   reference  to  furnishing  servant  with 

place  to  work 

5.  mine  owner  furnishing  wire  rope  to  contractor  for  sinking  ! ! 

not  liable  to  workman  of  latter  for  injury  from  suffering  roi  1 
become  rusted  and  break 

6.  relation  of  master  and  servant  does  not  exist  between  mine  01 

and  workman 

7.  duty  of  contractor  to  see  that  wire  rope  does  not  become  dange  > 

8.  rights  and  duties  of  a  servant  arise  from  his  contract  of  em  ploy  r 

9.  it  is  the  duty  of  the  master  to  furnish  a  safe  place  for  the  sei  < 

to  work,  otherwise  he  is  liable  for  injuries  resulting  to  tht 
vant  from  such  failure  .  

10.  it  la  the  duty  of  a  railroad  company  to  furnish  its  freight  hai]  ; 

adequate  assistance  in  the  handling  of  heavy  freight  . 

11.  servant  does  not  assume  the  risk  and  danger  incident  to  the 

where  he  asks  for  assistance  and   is  not  supplied  with   t  1 

unless  the  force  employed  is  obviously  inadequate 

Ifl.  the  master  is  liable  in  damages  for  injuries  to  the  servant  n  \ 
ing  from  the  dangerous  and  unsafe  condition  of  the  maoh 
and  tools  with  which  he  was  working,  of  whose  condition  h 
no  knowledge . 


cuHtom  to  detach  the  engine  fit)in  the  train  for  the  purpose  of 
taking  water  does  not  affect  the  right  of  recovery  for  his  death, 
resulting  from  the  negligence  of  the  conductor  in  leaving  the 
train  on  a  grade  insecurely  braked 090 

14.  a  log  Inspector  whose  duty  it  is  to  remove  iron  spikes  from  logs  is 
not  a  fellow  servant  with  an  employe  of  the  same  master  engaged 
in  sawing  the  logs  into. lumber  so  as  to  preclude  the  latter  from 
recovering  for  an  injury  resulting  from  the  failure  of  the  former 
to  remove  a  spike OM 

16.  personal  injury  to  servant  and  action  for  damages— it  was  negli- 
gence for  the  foreman  under  whom  the  servant  was  working  to 
order  him  to  perform  work  at  a  place  without  informing  him  of 
the  dangerous  condition  thereof,  of  which  the  foreman  had  no- 
tice, and  the  master  is  liable  for  injuries  resulting  from  such 
negligence 811 

16.  fellow  servants— the  engineer  of  a  railroad  train  is  not  a  fellow 

servant  with  a  brakeman— a  fireman  temporarily  in  charge  of  the 
engine  in  the  absence  of  the  engineer  is  the  engineer  for  tne  time.  864 

17.  where  the  brakeman  of  a  train,  in  the  absence  of  the  conductor, 

deviled  a  * 'running  switch,"  and  the  engineer  acted  under  sig- 
nals from  the  brakemen,  it  was  error  to  submit  to  the  jury  in  an 
action  to  recover  for  the  death  of  one  of  the  brakemen  the  ques- 
tion of  negligence  of  the  management  of  the  train,  the  railroad 
company  not  being  liable  for  the  death  of  one  brakeman  from 
the  negligence  of  another  brakeman 866 

18.  a  railroad  company  is  not  liable   for   the  act  of  its  fireman  in 

intentionally  striking  a  person  with  a  lump  of  coal  as  the  train 
passed,  such  act  not  being  within  the  scope  of  his  employment  . .  887 

19.  it  is  the  duty  to  furnish  to  his  servant  engaged  in  wheeling  tan 

bark  from  a  car  to  the  bark  shed  a  reasonably  safe  passageway— 
the  question  whether  that  furnished  was  reasonably  safe  was  one 
for  the  jury 988 

20.  one  who  had  let  to  another  a  contract  to  perform  certain  work  is 

not  liable  as  master  for  injuries  received  by  an  employe  of  the 
contractor  as  the  result  of  n  defective  rope  furnished  by  him  to 
the  contractor,  but  which  became  defective  after  the  contractor 
began  to  use  it 978 

MEHCANIC'S  LIEN- 

one  who  hauls  material  to  be  used  in  a  building  is  entitled  to  a  lien 
on  the  property  for  his  services 616 

MISTAKE— 

money  paid  under  mistake  of  law  or  fact  may  be  recovered 841 

MORTGAGE- 

1.  a  remainderman  may  mortgage  his  or  her  interest 91 

2.  a  purchaser  of  property  in  which  such  interest  is  held  has  con- 

structive notice  of  such  mortgage  from  date  of  record  in  proper 
office    21 

8.  a  purchaser  from  life  tenant  can  not  hold  against  such  remainder- 
man or  her  mortgagee  . . 21 

4.  mortgagee  bound  by  agreement  of  mortgagor  fixing  value  of  re- 
mainder interest 21 

6.  a  consignee  of  vehicles  executed  a  valid  mortgage  on  part  of  same 
to  pay  cost  of  transportation 268 

6.  unrecorded  contract  of  vendor  reserving  title  in  himself  is  a  sub- 

ordinate lien  to  such  mortgage .   . .  268 

7.  consignee  as  agent  had  implieil  authority  to  execute  such  mortgage.  866 

8.  loss  on  insurance  policy  should  be  applied  according  to  the  plead- 

ings  to  satisfaction  of  mortgage  on  the  house • .  •    486 

9.  insurance  company  Improperly  subrogated  to  rights  of  holder  of 

mortgage ^ 

10.  a  mortgage  on  real  estate  will  not  be  sustained  as  against  the  pur- 

chaser of  the  property  at  execution  sale  where  its  execution  wai 
a  part  of  a  fraudulent  scheme  to  defeat  the  claims  of  creditors....  466 

11.  mortgages  on  coal  barges  must  be  recorded  in  the  office  of  the  col- 

lector of  customs  where  such  vessels  are  registered  to  affect  other 
than  the  parties  thereto 896 
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12.  the  recording  of  a  mortf^age  od  a  steamboat  and  coal  barges  in 
county  court  clerk's  onlpe  of  the  county  in  which  they  i 
found  at  the  time  of  the  mortgage  created  no  lien  in  favor  of  i 

mortgagee  as  against  the  creditors  of  the  owner i 

MUNICIPAL  CROPORATIONS- 

1.  municipal  bonds  payable  on  a  specified  date  upon  presentation  \ 
delivery  at  certain  place— limitation  began  to  run  immedia^ 
after  maturity 

9.  the  mayor  and  council  of  a  city  have  no  power  to  extend  the  j 
bility  of  the  city  on  its  bonds  beyond  the  express  terms  of  the, 
stru men t  itself j 

8.  the  fact  that  a  municipality  has  levied  and  collected  n  tax  for  i 

purpose  of  meeting  its  outstanding  bonds  and  coupons  does  \ 
operate  to  extend  th<»  period  of  limitation 

4.  a  municipality  is  liable  to  the  jailer  for  the  keep  of  city  prifsoni 

committed  to  jail  by  the  police  court  in  cases  in  which  the  oi 
gets  the  benefit  of  a  fine,  although  the  police  court  failed  to  ( 
serve  the  provisions  of  the  statute  requiring  such  prisoners  to| 

confined  in  the  city  workhouse ..    .^ 

<6.  the  city  is  not  liable  for  the  k^p  of  prisoners  in  cases  in  which  1 
fines  are  imposed  by  statute » 

6.  an  ordinance  which  allows  to  the  property  owner  the  privilege 

himself  putting  down  sidewalks  which  were  thereby  ordered  C0 
structHl  is  not  thereby  invalidated,  although  the  statute  does  n 
require  the  granting  of  that  privilege . .    .  j 

7.  the  property  owner  can  not  successfully  assail  the  ordinance  b 

cause  the  opportunity  allowed  him  for  putting  down  his  sidewal 
was  not  ample i 

5,  an  ordinance  of  a  city  of  the  sixth  class  granting  the  privilege  ( 

constructing  and  operating  a  telephone  system  within  the  cll^ 
passed  at  a  called  meeting  of  the  board  and  at  the  same  meetin 
at  which  it  was  Introduced,  is  void        ...  

9.  construction  of  streets— where  an  ordinance  of  the  city  provide 

that  contracts  for  street  construction  should  be  let,  after  advei 
tising,  to  the  lowest  and  be^t  bidder,  the  provision  should  fe 
strictly  complied  with,  and  a  mere  compliance  with  the  form,  1 
the  absence  of  actual  competition  in  the  bidding,  is  not  suftlcieni 

10.  an  ordinance  requiring  the  construction  of  a  street  with  a  pal 

ented  composition,  which  is  under  the  exclusive  control  of  on 
XMrson,  and  on  which  there  jan  be  no  competitive  bidding,  with 
out  placing  it  in  competition  with  other  like  or  equally  good  me 
terial  for  such  purposes,  is  void  , 

11.  an  ordinance  of  a  city  of  the  second  class  which  in>poses  a  llcen^ 

tax  upon  the  business  of  a  real  estate  agent,  embracing  withi 
the  one  head  the  numerous  kindred  occupations,  and  imposiq 
only  one  tax  on  Xhe  whole,  1^  noc  subject  to  objection  by  a  pei 
son  engaged  in  either  or  all  of  them ,  

18.  the  general  council  of  cities  of  the  first  class  have  the  power  t 
pass  an  ordinance  to  punish  the  offense  of  operating  a  pool  roon  . 
and   is  not  precluded  from  doing  so  by  reason  of  the  fact  the  I 
such  act  was  an  offense  at  common  law 

18.  validity  of  an  ordinance,  entitled  **An  ordinance  to  prevent  th 
operation  of  pool  rooms"  with  respect  to  complying  with  the  sta 
utory  provision  that  "no  ordinance  shall  embrace  more  than  on 
subject,  and  that  shall  be  expressed  in  its  title' ' 

14.  an  ordinance  passed  to  prevent  the  operation  of  pool  rooms  in    i 

city  of  the  first  class  is  a  proper  exercise  of  police  power 

15.  a  municipality  is  not  liable  for  injuries  to  a  pupil  in  the  publi 

schools  resulting  from  the  defective  condition  of  property  beloni 

1  iug  to  the  city  and  contributed  by  it  for  school  purposes 

(lUNIGlPAL  OOVKRNMENT— 

1.  liability  of  city  for  injury  to  citizen  by  obstruction  on  sidewalk 

2.  $7,00U  verdict  for  permanent  injury  to  female  by  reason  of  sal  I 

I  obstruction  not  disturbed , 

j     8.  designation  by  ordinance  of  a  person  to  act  as  police  judge  in  ce: 

I  tain  contingencies  not  a  violation  of  Cqnstitution  limiting  tl 

exercise  of  judicial  power 

4.  such  ordinance  is  valid  and  the  person  so  designated  can  not  I  : 
'  enjoined  from  performing  his  duty , 


0.  iiaouiiy  oi  ciiy  to  property  owner  mjurea  oy  coDscmction  oi  wall 

and  sidewalk  ...     Ill 

6.  city  of  second  class  had  ri^ht  to  reject  any  and  all  bids  for  street 

improvement 224 

7.  it  could  not  be  compelled  by  mandatory  injunction  to  award   con- 

tract to  lowest  bidder ...  294 

8.  a  city  is  not  liable  under  an  indictment  for  permitting  a  nuisnnce 

on  private  property  .  811 

9.  appellant's  privilege   to  furnish   electric  lipht  to  a  city  and   its 

citizens  not  exclusive  under  particular  ordinance  ...       '   327 

10.  appellee's  privilege  under  conimct  and  deed  did  not  give  exclusive 

privilejfe  to  furnish  electric  light  to  city  ami  its  citizens 827 

11.  second  grant  of  franchise  to  furnish  electric  light  not  champertous.  828 

12.  liability  of  city  for  Injuries  to  pedestrian  from  defective  sidewalk.  8Stt 

13.  duty  of  city  to  keep  its  sidewalks  rt^asouably  fi'ee  from  defects  en- 

dangering the  traveling  public '..  336 

14.  previous  knowledge  of  defective  sidewalks  by  pedestraln  who  mo- 

mentarily forgets  it  is  not  negligence  per  se    .    . .  336,  347 

15.  liability  of  city  for  Injuries  to  pedestrian,  resulting  from  hole  in 

sidewalk 347 

16.  when  city  will  be  presumed  to  have  notice  of  existence  of  hole  in 

sidewalk    347 

17.  existence  of  hole  in  sidewalk  for  sufficient  length  of  time  to  charge 

city  with  notice  is  question  for  the  jury 437 

18.  relative  care  requli-ed  of  pedestrain  and  city  to  avoid  injury  frora 

defective  sidewalk    347 

19.  ordinance  to  authorize  and  provide  for  the  construction  of  a  sys- 

tem of  sewers  in  Lexington  void  because  it  attempts  to  create 

officers  not  provided  for  in  the  Constitution 392 

90.  also  void  because  it  attempts  to  delegate  to  others  duties  resting 

upon  the  council   ..  392 

21.  ordinance  prohibiting  sale  of  liquors  in  second  class  city  between 

10-30  o'clock,  p.  m.,   and  5  o'clock,  a.  m.,  not  an  unreasonable 

police  regulation 430 

29.  ordinance  providing  for  removal  of  obstructions  to  interior  view 

of  such  premises  between  same  hours  not  unreiisonable 430 

23.  inhibition  against  »ile  of  liquors  by  druggists  during  said  hours 

is  invalid  .       ..     430 

21.  ordinance  Is  also  invalid  so  far  as  it  provides  a  rule  of  evidence  of 

guilt 480 

25.  such  onlinance  valid  in  other  respects 430 

MUNICIPAL  TAXATION-See  Injunction— 

1.  action  to  recover  city  taxes  not  prematurely  brought  where  return 

of  no  property  found  was  made  by  the  collector  before  the  expira- 
tion of  his  term  of  ofHce 46 

2.  defective  petition  to  subject  bonds  in  hands  of  a  trust  company  to 

city  taxes •    .•  -      ^^ 

3.  no  appeal  from  action  of  board  of  equalization  in  fixing  valuation 

of  property  for  tttxatlon  In  city  of  second  class  .  —     78 

4.  courts  will  not  enjoin  In  such  case  unless  valuation  is  so  excessive 

as  to  import  fraud  in  the  assessor  or  amount  to  spoliation        —     73 

5.  third  class  cities  have  authority  by  ordinance  to  impose  a  penalty 

of  10  percent,  in  addition  to  8 per  cent,  interest  on  taxes pa.st due.  4W 
NEGLIGENCE— See  Itailroads,  1,  2,  3,  4,  5;  Pleading,  1— 

1.  warehouseman  furnishing  storage  for  furniture  is  liable  for  in- 

juries to  employe  of  expressman  from  fall  of  elevator W 

2.  degree  of  care  required  of  warehouseman  furnishing  such  elevator.    56 

3.  in  an  action  for  damages  the  court  properly  refused  an  instruction 

as  to  contributory  negligence  where  there  was  no  evidence  to  sup- 
port  it ■ ^ 

4.  in  action  for  damages  for  personal  injuries  refusal  to  instruct  on 

issue  not  presented  by  pleading  not  prejudicial    ••    "^ 

5.  in  action  for  negligence  against  railroad  company  error  to  refuse 

to  give  instructioi^  on  contributory  negligence  although  defective 
in  form , * 

6.  court  should  have  given  correct  instruction  on  such  point .  ...   •••  >»* 

7.  proper  instruction  as  to  contributory  negligence  of  pedestrian  In- 

jured  on  sidewalk 
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KEGLIQENCE-Contlnued. 

8.  gas  oompany  furnishing  steam  power  which  generates  electr: 

for  railway  oompany  liable  for  injury  to  boy  from  wire  not  i 
erly  insulated 

9.  Issue  In  particular  case  not  changed  by  amended  answer 

10.  iustruotioD  as  to  gross  negligenoe  properly  given  in  said  cnfie. , 

11.  action  for  damages  for  injuries  to  person  riding  in  cart  drive; 

another— oollision  between  cart  and  street  oar— no  pit)of  of 
trlbutory  negligence  on  part  of  driver  of  cart 

12.  action  for  damages  for  death  of  one  killed  by  a  railroad  train- 

evidence  was  sufficient  to  authoriase  a  submission  of  the  cai 

the  jury 

18.  duty  of  municipal  owner  of  electricity  to  the  public  with  refer 
to  the  operation  of  the  plant  and  the  having  and  keeping 
wires  and  p)lA8  in  proper  condition— failure  to  perform  that  < 
renders  it  liable  for  injuries  resulting  therefrom  without  ni 
of  actual  defect 

14.  the  act  of  the  conduetor  of  a  freight  train  in  leaving  a  deta< 

portion  of  the  train  standing  on  a  grade  with  only  the  air  br 
set  is  an  act  of  negligence  which  renders  the  railroad  com] 
liable  for  the  death  of  a  fireman  resulting  from  that  portio 
the  train  running  into  an  engine 

15.  a  telephone  oompany   which   negligently  attached   its  wire  i 

building  is  not  liable  in  damages  for  the  death  of  one  who 
shelter  in  the  building  during  a  storm  and  was  killed  by  a  st 
of  lightning  communicated  to  him    by  the  wire,  where  nei 
the  company  nor  the  owner  of  the  building  owed  him  ony  du 

16.  where  thf>  foreman  in  charge  of  workmen  place^l  one  of  thei 

work  on  n  pole  without  communlcnting  the  information  w 
the  foreman  hiui  receivetl  as  to  its  dangurous  condition,  there 
such  negligenoe  as  r<*ndered  the  master  liable  for  any  resul 
injuries  to  his  servant 

17.  personal  injury  to  employe  of  a  contractor  from   defeotlye  ; 

used  in  performance  of  the  employment— one  who  hud  let 
eon  trace  to  the  contractor  and  had  furnished  the  rope  is  not  li 
where  the  defect  arose  after  the  contractor  began  to  use  the  r 

18.  the  backing  of  a  railroad  train  over  a  crossing  at  a  leading  t  i 

onghfare   in  the  main  part  of  a  town  in  the  dark  and  witl  i 
signal  is  gross  negligence 

19.  where  the  foreman  of  a  crew  directed  the  letting  of  a  heavy  i  i 

of  timiier  into  a  hole  which  was  lx«ing  excavated,  without  nol  I 
ing  a  workman  who  was   in   the  hole  that  the  timber  was  t  i 
let  down,  was  negligence  which  rendered  the  company  liabU 
an  injury  to  the  workman  resulting  from  the  timber  fallina 

him . 

NEW  THIAL- 

1.  where  no  affidavits  filed  showing  newly  discovered  evidence 
error  to  overrule  motion  for  new  trial 

9.  newly- disco verfd  evidence  which   is  merely  cumulative  does 

^      entitle  a  parry  to  a  new  trial 

8.  where  no  motion  made  for  new  trial  by  accused  on  ground  of  i 
prise  at  evidence  for  the  prosecution,  not  available  on  appeal. . 

4.  a  new  trial  will  not  be  granted  on  the  ground  of  newly-discov' 
testimony  where  the  grounds  failed  to  show  why  the  alU| 
newly-discovered  evidence  had  not  been  presented  earlier.  ... 

6.  a  motion  for  a  new  trial  considered,  in  a  certain  case,  as  one  tc 

aside  the  judgment 

tt.  wherfi  the  trial  court  is  convinced  that  a  verdict  Is  not  warraii 
by  the  evidence,  or  is  the  result  of  passion  or  prejudice,  it  in 
duty  to  grant  a  new  trial 

7.  a  new  trial  will  not  Iw  granted  on  the  ground  of  newly  di.scov«' 

evidence  in  the  absence  of  a  showing  why  the  newly-discovv 
witnesses  could  not  have  been  discovered  previous  to  the  trial 

8.  motion  to  set  aside  a  judgment  is  in  effect  a  motion  for  a  r 

trial  in  a  court  of  continuous  session  when  made  within  fift 

davs  after  its  rendition 

NEW  PROMISE- 

a  promibe  to  pay  a  debt  after  the  same  has  been  discharged  in  ba. 
ruptcy  will  support  an  action  on  the  debt  provided  the  prori 
is  clear  and  unequivocal  

vol.  25 -Part  I— 3 


ney  b  re  pore — aeiecc  in  warning  oraer  nicorney  s  report  cured  oy 
that  of  guardian  ad  litem  afterwards  appointed  for  the  noDresi- 

dent 589 

■3.  the  circuit  courts  have  jurisdiction  to  subject  to  the  payment  of 

the  debts  of  a  nonresident  his  property  locateti  in  this  s^tate 987 

NOTICE- 

notice  to  a  person  who  is  the  agent  for  another  in  the  purchase  of  saw 
logs  that  a  lien  exists  on  certain  logs  in  favor  of  the  original  ven- 
dor for  purchase  money  is  notice  to  the  principal,  and  renders 

him  liable  to  the  original  vendor  upon  conversion  of  the  logs 717 

NUISANCE— 

1.  a  property  owner  who  has  been  specially  damaged  may  maintain 
an  action  (or  the  removal  of  an  obstruction  to  a  street  independ* 

•   ently  of  the  municipality,  and  for  damages    ..  477 

'  3.  a  landlord   is  not  responsible  to  the  tenant  for  an  interruption  In 
his  use  of  the  leased  premises  where  the  iliterruprlon  was  the  re- 
sult of  his  use  in  a  manner  which  constituted  a  public  nuisance.  1037 
K3FFICE  AND  OFFICEIi-See  Taxation,  3- 

1.  on  appeal  to  circuit  court  from  order  of  fiscal  court  fixing  salary 

of  county  judge  error  to  confine  evidence  to,  reading  sections  of 
statute  as  t(3  his  duties ' 169 

2.  what  evidence  as  to  duties  of  county  judge  admissible. 159 

3.  election   to  All  vacancy  in  office  of  city  assessor  at  election  when 

only  congressman  elected  invalid  . .  .. 278 

4.  the  governor  has  no  authority  to  appoint  a  person  to  fill  a  vacancy 

in  the  office  of  police  judge  of  Nicholasville 283 

5.  the  council  has  authority  U)  fill  said  vacancy 283 

(^.  the  governor  tnny  be  compelled  by  mandamus  to  commission  him.  283 
7.  oil   inspector— term   of  otTice— the  date  on  which  the  appointment 

of  the  first  inspector  was  made  under  an  act  establishing  the 
office  and  creating  a  term  of  four  years  fixed  the  date  from  which 

each  successive  term  of  four  years  began  to  run 916 

OFFICERS- 

1.  duty  of  fiscal  court  to  fix  salary  of  county  judge — an  order  fixing 
his  salary  for  first  year  of  his  term  operated  to  fix  it  for  the  entire 
term,  and  it  could  not  l)e  changed  by  sulisequent  order 801 

3.  the  county  judge  waived   none  of  his  rights  to  the  amount  of  his 

salarv  by  accepting  only  a  part  of  it   . . 801 

PARTIES  TO  ACTIONS— See  Corporations,  3;  Removal  of  Actions,  1, 
3;  Taxation,  3.  ^  — 

1.  a  bank  having  ti  lien  only  and  for  purchase  money  may  maintain 
action  to  quiet  its  title 873 

3.  on  reversal  of  judgment  rendered  on  counterclaim  on  gn^und  that 
appellant  was  not  a  party  to  it,  he  will  be  considered  a  party  on 
return  of  the  case  to  the  lower  court  .  . .    388 

3.  assignment  of  note  by  parol— assignor  is  a  necessary  party  tti  an 

action  thereon 5P8 

4.  actlcm  to  test  right  of  access  to  town  spring— where  town   is  with- 

out officers  one  citizen  may  sue  for  the  l)enefit  of  all 613 

5.  a  purcha.ser  of  prop.^rty  at  judicial  sale,  who  appears  by  attorney 

in  response  to  rule  against  him  to  pay  sale  bonds,  filed  excep- 
tions to  a  subj-equent  sale,  and  appealed  from  a  judgment  con- 
firming the  sale,  is  l)efore  the  court  for  all  purposes  connected 
with  the  gale  of  the  property 617 

6.  a  suit  against  an  agnnt  of  the  county  to  recover  taxes  wrongfully 

collected  by  him  was  properly  brought  in  the  name  of  the  county 
rather  than  in  tliat  of  the  fiscal  court *   784 

7.  the  committee  of  a  person  of  unsound  mind  is  a  necessary  party 

to  an  action  by  the  wife  of  such  person  for  the  recovery*  of  ali- 
mony    882 

8.  action  to  enforce  double  liability  of  stockholders  of  coiporntion— 

the  liability  of  the  stockholders  being  several,  that  of  one  may 
be  enforced  without  making  the  others  party  to  the  action 1010 

9.  one  creditor  of  an   insolvent  corporation   authoriy.ed   by  order  of 

court  to  defend  for  all  in  action  for  receivership  and  settlement 
of  aflfalrs— judgment  in  favor  of  all  creditors  who  filed  claims, 
although  they  had  not  filed  separate  pleadings,  was  proper 1010 


18. 


nnd  acknowledged  Its  indebtednesn  oa  certain  bonds  "within 
fifteen  years  last  past  before  the  beginning  of  this  suit"  was  not 

a  good  plea  of  the  statute 6M 

action  on  a  note  and  account  against  a  imrthership — allegations  of 

answer  of  a  surviving  partner  did  not  present  a  defense 68&* 

.rlQ.  the  statute  of  limitation  must  be  expressly  plead  and  relied  upon 

to  avail  as  a  defense ...  6Qft 

80.  action  fur  damages  against  officer  for  levying  a  general  attach- 

ment on  exempt  property— petition  need  not  allege  that  the  at- 
tiichnient  has  been  discharged 600- 

81.  the  ftiihire  to  allege  that  the  sureties  on  the  bond  of  the  officer  had 

signed  the  bond,  and  that  the  bond  had  been  approved  by  the 
proper  officer,  rendered  the  petition  defective  as  to  sureties 6C0 

88.  action  for  damages  for  personal  injuries<^the  defendant  is  entitled 
to  have  the  plaintiff  state  the  time  when  and  the  piace  where  the 
accident  occurred,  whether  during  the  day  or  night  or  by  a  freight 
or  passenger  train 084 

88.  action  for  damages  for  personal  injuries— a  particular  pleading  in 

the  alternative  was  good 604 

24.  action  for  damages  for  personal  injury— allegations  in  the  alter- 
native as  to  the  cause  of  the  injury  were  proper Cfii 

26.  defective  pleadings  cured  by  verdict  in  certain  case 694 

26.  failure  of  answer  to  allege  that  the  judgment  relied  on  in  bar  was 
unreversed  and  unmodified— the  allegation  of  the  reply  that  the 
judgment  had  been  appealed  Yrom  and  was  pending  in  the  Court 
of  Appeals  cures  the  defect     78d 

87.  action  to  set  aside  judicial   sale  of  lands  on  ground  of  imbecility 

of  the  owner— plea  of  res  adjudicata— a  general  denial  that  either 
the  issues  or  the  parties  were  Identical  with  those  in  the  former 
suit  is  not  sufficient  to  put  in  issue  the  plea  of  res  adjudicata 789 

88.  proof  of  the  fault  of  the  wife  may  be  admitted  under  a  general 

denial  of  the  answer  that  the  defendant  alienated  the  husband's 
affections,  and  an  allegation  of  the  answer  that  the  separation 

was  caused  by  the  fault  of  the  wife  is  not  good  on  demurrer 786 

29.  action  for  damages  for  alienation  of  husband's  affections— the 
petition  need  not  sttite  the  particular  words  of  flattei*y  and  mis- 
representation used  to  poison  the  husband's  mind 786 

80.  it   is  not  necessary  to  allege  that  it  was  the   intention  of  the  de- 

fendant to  alienate  the  husband's  affections  when  he  used  the 
words  and  conduct  which  produced  the  alienation  and  a  separa- 
tion of  the  husband  from  the  wife    786 

81.  action  on  a  contract — where  the  answer  denies  the  allegations  of 

the  petition  and  also  sets  up  the  contract  as  understood  by  the 
defendant  a  motion  to  strike  out  the  part  setting  up  defendant's 
understanding  of  the  contract  may  properly  be  sustained 746 

88.  it  is  the  proper  practice  to  allow  the  amendment  of  pleadings  to 
conform  to  the  proof,  giving  to  the  adverse  party  a  continuance 
in  case  of  surprise 746 

88.  action  for  damages  for  being  ordered  from  white  persons'  conch 
on  railroad  train  into  nngro  coach— the  failure  to  allege  that 
plaintiff  was  a  white  woman  and  entitled  to  ride  in  the  white 
persons'  coach  rendered  petition  defective    804 

84.  a  petition  which  based  the  right  of  recovery  on  certain  alleged 
statements  detrimental  to  the  character  of  plaintiff  was  defective 
in  failing  to  negative  the  truthfulness  thereof  804 

£6.  action  on  purchase  n)oney  notes^-defense  that  a  third  person  wafl 
in  possession  of  part  of  the  land— answer  defective  in  failing  to 
allege  actual,  adverse  possession  at  time  of  execution  of  deed  or 
that  the  paramount  title  had  been  adjudged  to  third  party 817 

86.  action  for  damages  for  failure  to  deliver  a  telegram  resulting  in 

the  failure  of  the  plaintiff  to  reach  the  bedside  of  his  son  before 
he  died— plaintiff  not  required  to  state  the  hour  at  which  his  son 
died,  the  day  having  b'?en  .stated 1888 

87.  action  on  contract— where  answer  contains  denial  and  also  afHrm- 

atively  sets  up  contract  as  understood  by  defendant  it  is  proper 
to  strike  out  the  affirmative  matter I8<9- 

88.  the  laws  of  another  State,  when  relied  on,  must  be  pleaded  and^ 

proven  as  any  other  fact •  8M 


^LEADINGS-Continued.  • 

89.  sale  of  real  estate  for  taxes-^in  an  action  by  the  vendee  of  ree 
tate  against  the  sheriff  for  the  sale  of  it  for  taxes  assessed  agi 
the  vendor,  it  was  necessary  to  allege  that  the  deed  had  bee 
cordedt  otherwise  the  presumption  was  that  the  title  was  sti 
the  vendor 

40.  the  allegation  of  a  pleading  of  the  committee  of  a  person  of 

sound  mind,  setting  out  the  statements  of  two  physicians  i 
for  the  purpose  of  dispensing  with  his  presence  at  the  trial,  i 
be  construed  as  containing  all  of  their  statements  favorab 
the  pleader 

41,  action  to  prevent  a  prosecution  for  failure  to  pay  license  ta 

real  estate  agent— allegation  that  the  tax  imposed  wns  oppresi 
unequal,  unjust  and  disproportionate  to  those  borne  by  trs 
men  and  professional  men  within  the  city  Is  a  mere  conclu 
and  not  sufficient  to  sustain  a  cause  of  action     . .     . . 

48.  action  for  damages  for  personal  injury  by  servant  against  m£ 
—allegation  of  petition  that  plaintiff  was  wholly  unaware  of 
dangerous  position  was  sufficient 

48.  veriflcation  of— in  an  action  for  allotment  of  dower  the  defend, 
are  entitled  to  have  the  petition  verified  before  they  can  \h 
quired  lo  plead  thereto  .  

44.  wnere  allegations  of  defective  paragraph  are  specifically  den  let 

answer,  and  proof  heard  without  objection  to  lis  competency 
judgment  rendered,  it  is  too  late  on  appeal  to  raise  the  ques 
of  the  insufficiency  of  the  pleading. 

45.  In  action  by  owner  of  ferry  privilege  for  trespass  on  land  for 

of  that  privilege,  failure  to  allege  that  plaintiff  had  exclu 
privilege  does  not  render  pleading  defective  on  demurrer 

POSSKSSIOX— See  Champerty:  Title. 

PRACTICK  IN  CIVIL  CASES— 

1.  the  withdrawal  of  a  pleading  by  permission  of  court  does  not 

thorize  its  removal  from  the  record  without  leaving  a  copy.   . 

2.  it  i.s  competent  to  read  a  deposition  taken   by  the  adverse  pt 

where  either  party  could  havn   called   the  witness,  if   present 

testify  to  the  facts  stated  in  the  deposition 

8.   objectionable  statements  of  counsel  in  argument  not  excepte< 

at  the  time  are  not  grounds  for  reversal  on  appeal    

4.    It  is  the  proper  practice  to  allow  the  amendment  of  pleading 

conform  to  the  proof,  giving  to  the  adverse  party  the  benefit  c  ! 

continuance  in  the  event  of  a  surprise.  . .    .• 

6.  election  as  to  cause  of  action— action  for  settlement  of  partnersl ! 

for  sale  of  partnership  property,  and  for  judgment  requiring 
fendant  to  pay  one-half  firm  debts  after  exhausting  partners  i 

assets— no  grounds  for  election  existed 

"6.  after  defendant  has  filed  an  answer  to  the  merits  an  issue  rai ; 
In   the  answer  that  he  was  not  a  nonresident  can   not  aval] 
quash  the  process ..  

7.  action  of  ejectment— the  defendant  is  not  required  to  file  the  t 

bond  under  which  he  claims  with  his  answer  before  the  trial. 

8.  the  defendant  having  alleged  In  his  answer  that  the  plaintiff  km 

of  the  existence  of  his  claim  when  he  bought  the  land  in  conti 
versy.  the  defendant  was  entitled  to  a  trial  of  the  issue 

9.  the  trial  court  has  the  power  to  set  aside  a  default  judgment 

the  term  at  which  it  was  entered  and  allow  a  defense. 

10.  where  the  court  fixed  a  time  In  the  next  term  for  filing  a  bill 

exceptions  the  next  regular  term  was  meant  and  the  inlervent: 
of  a  special  term  did  not  affect  the  time 

11.  an  action  on  a  contract  may  be  tried  as  to  part  of  the  defendan 

although  not  ready  as  to  the  others 

12.  action  for  allotment  of  dower— defendants  entitled  to  have  petit] 

verified  before  they  can  be  required  to  plead  ther.»to 

18.  reference   to  commissioner   without  objection— after  hearing 
commissioner's  report  it  is  too  late  to  raise  the  question  of  i; 
propriety  of  referring  the  case  to  a  ccmimissioner  

14.  objection  that  there  was  an  erroneous  delegation  of  the  trial  of  1; 
Issues  involved  to  a  commissioner  not  sustained  where  the  coi 
niissloner  reported  the  testimony  to  the. court  and  the  court  tri 
exceptions  to  the  report,  it  being  presumed  that  the  testimo 
.was  considered  on  the  hearing 
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PRINCIPAL  AXD  AGENT-Continued. 

4.  authority  of  agent  to  make  sale  of  tlmber—a  telegram  froii 
principal  to  the  agent  was  siifflcient  to  Khow  his  authority  . . 

6.  agent  for  the  purpose  of  buying  tnwv  logs— notice  to  the  age 
a  purchase-money  lien  by  the  original  vendor  carries  notit 
the  principal 

6.  where  an  agent,  for  the  purpose  of  receiving  and  investing 
clpal's  money,  endorsed  notes  belonging  to  principal  and  i 
tuted  iiction  thereon  with  her  knowledge  or  consent  and  proc 
conveyance  to  himself  of  real  estate  for  purcliase  price,  for  w 
notes  were  given,  conveyance  fnmi  agent  to  principal  of 
land  was  required  without  regard  to  the  question  of  liens  in  i 

of  the  agent 

PRINCIPAL  AND  SURETY— 

where  the  husband  w:is  indebted  to  a  bank  and  the  proceeds  of  a 
executed  by  him  and  his  wife  were  used  by  him  in  paying 
liank   debt,' the  wife  will   lie  deemed   his  surety  on   the   not 

though  her  name  appeared  first 

PRIVATK  PROPERTY— 

taking  of  private  property  without  compensation— act  of  congrei 
July  4,  188(5.  gr.inting  certain  privileges  to  telegraph  compu 

does  not  authorize 

PROCESS— See  Taxation,  1— 

1.  process  against  a  trust  company,  describing  it  by  initials,  ins 

cient.  ...  

2.  service  of  process  on  agent  of  nonresident  corporation  suflic 

service.  ...  

3.  law   does  not   require  the  sheriff   to  fully  set  out  all   the  facti 

his  return ...  

4.  attachment  projierly  sustained  against  funds  of  nonresident 

poratinn 

5.  nonresid»'nt  engaged  in  business  in  this  State— process  may  be 

on  agent,  in  charge  of  business  without  showing  that  defenc 
was  actually  absent  from  State 

6.  the  statute  authiu'izing   the  service  of  process  on  the  agent  ( 

nonresident  encased  in  business  in  this  State  is  not  invalid 
the  ground  that  it  deprives  citizens  of  other  States  of  the  p 
ileges  of  citizens  of  this  State      

PRIZK:  FIGHTS-See  Iniunction,  1.  2,  3.  4,  6.  6,  7. 

QUESTIONS  FOR  COTRT  AND  JURY— 

1.  the  court  m«y  try  the  question  of  will  or  no  will  where  a  trial 
jury  is  waived    

3.  the  question   of  whether  a  jar  or   jerk  which  threw  a  passen  i 

down  and  injured   him  wa.«<  an  unusual  one  in  the  operatior 

such  trains  was  one  for  the  jury    ...  ...  

8.  where  the  doubt  as  to  whether  the  injury  complained  of  was  ( 
to  defendant's  act  or  some  other  cause  arises  on  the  defendai 
pn>of.  and  not  on  that  of  the  plaintiff,  the  question  is  one  for 
jury.  : . 

4.  the  question  of  what  con««titutes  ordinary  care  on  the  part  of  * 

u.^^ing  a  public  railrocid  cmssing  is  one  for  the  jury,  and  thecou 

will  not  lay  down  a  rule  defining  it 

RAILROADS— S«^»   Removal   of   Actions,  3;    Street   Improvements, 
Bonds,   I.  a,  8.  4— 

1.  liaidlity  for   injuries   to  woman    by   collision   of   train    with    i 

vehicle  at  crossing 

2.  degree  of  care  required  of  railroad  company  to  enable  passeng 

to  alight  in  .safety    .  

8.  railroad  company  can  make   no  distinction   between   accommo<l 

tions  furnished  for  white  and  colored  pas-sengers  .  

4.  different  degree  of  care  required  of  railroad   company,  for   prot 

tion  of  passenger  on  mixed  train  from  one  riding  on  a  passeu|i 

train 

6.  higher  d»*gree  of  care  required  of  passenger  riding  on  mixed  tra: 

6.  verdict  for  $2,000  damages  for   loss  of  life  caused   by  negligence 

railroad  company  not  contrary  to  evidence     ....  

7.  peremptory  instrnction  for   defendant  properly  refused   on  trial 

railroad   company  for  faillure  to  whistle  or  ring  bell  at  a  croi 
Ing  where  evidence  conflicting , 


bj  rebating  to  other  railroad  companies 405 

9.  demurrer  to  petition  waives  objection  for  splitting  actions 406 

10.  duplicate  way  hills  kept  by  railroad  company  best  evidence  as  to 

amount  of  transportation  in  action  against  bridge  company  for 
rebate  on  tolls  - 406 

11.  denial  of  recovery  for  years  that  no  record  wns  kept  approved 406 

13.  fire  resulting  from  sparks  from   engine— proof  of   other  fires  a  few 

days  before  caused  by  sparks  from  engine  competent  in  evidence,  488 
18.  carrying  passenger  past  station  where  conductor  failed  to  take  up 
ticket  and  learn  such  passenger's  destination— length  of  time  train 
required  to  remain  at  standstill  at  station— liability  of  company 
for  injuries  sustained  by  the  passenger  in  alighting  at  the  station 
after  train  had  started 609 

14.  the  owner  of  property  abutting  on   a  railroad  is  not  entitled  to  a 

crossing  over  the  tracks  of  the  road  under  the  circumstances  of 
particular  case 529 

15.  passenger  riding  in  bnggnge   car— duty   of  railroad  company  as  to 

|him— passenger  assumes  additional  risk  attendant  upon  riding  on 
mixed  train .' 574 

16.  grunt  of  right  of  way  over  public  highway   for  construction  and 

operation  of  electric  railway — right  to  remove  obstructions  from 
highway— damage  to  fencing  and  crossings 578 

17.  travel  on   mixed   train— duty  of   company  to  passenger— passenger 

assumes  risks  incident  to  such  travel  and  it  is  his  duty  to  exer- 
cise care  in  proportion  to  the  danger  658 

18.  action  for  damages  for  death  of  one  killed  by  railroad  train — dece- 

dent was  trespasser — company  owed  him  the  duty  of  using  ordi- 
nivry  care  T.n  avoid  injuring  him  after  discovering  his  peril 671 

19.  private*  crossing— proof    not  sufficient   to   establish  one  at  point 

where  decudent  was  killed 671 

20.  the  permissive  use  of  a  plao*^  for   crossing   railroad  trarks  does  not 

establish  a  private  crossing  so  as  to  entitle  those  using  it  to  thp 
rijzht  to  rely  upon  signals  for  a  public  crossing  nearby  so  that  the 
failure  to  signal  for  the  public  crossing  would  amount  to  negli- 
gence to  those  using  the  crossing  place 671 

21.  wrongful  collection  of  fare  from  passenger— the  testimony  author- 

ized a  submission  of  the  case  to  the  jury —  678 

22.  the  act  of  a  freight  conductor  in  detaching  the  train  from  the  en- 

gine and  leaving  the  detached  portion  standing  on  a  grade  with 
only  the  air  brakes  sot  is  negligence,  in  view  of  the  fact  that  air 
brakes  will  not  hold  a  train  for  any  length  of  time  when  discon- 
nected from  the  engine 690 

23.  action  for  damages  for  personal  injury  to  brakeman   while  setting 

a  brake  on  a  "kicked"  car — having  safely  mounted  the  moving 
car,  the  braketuan  was  not  entitled  to  an  instruction  with  refer- 
ence to  the  delivery  of  the  car  at  a  dangerous  rate  of  spee^ 756 

24.  a   railroad  company  is   not   liable  in  damages  for  the  death  of  one 

who  was  sitting  under  a  car  at  the  time  the  train  started  in  the 
absence  of  knowledge  on  the  part  of  those  in  charge  of  the  train 
of  his  perilous  position  at  the  time  the  train  started 793 

25.  a  railroad  company  is  under   no  obligation   to  furnish  medical  at- 

tention to  a  trespasser  injured  by  one  of  its  trains,  and  no  recov- 
ery can  be  had  for  failure  to  give  proper  medical  attention 793 

26.  it  is  a  well-settled  rule  that  a  railroad   company  owes  no  duty  to 

trespassers  upon  its  tracks  at  places  not  frequented  by  the  public 
unt.il  their  peril  is  discovered,  and  negligence  can  not  be  attri- 
buted where  the  engineer  ran  over  and  killed  a  Iwy  who  was 
lying  between  the  tracks  and  whom  he  failed  to  discover  on  the 
track  1088 

27.  the  mere  unauthorized  use  of  a  railroad's   roadbed   by  pedestrians 

at  a  point  where  right  of  way  was  fenced  on  both  sines  was  not 
sufficient  to  convert  a  trespasser  into  a  licensee 1087 

28.  the  capital  .stock  of  a   railorad  corporation  which  fails  to  pav  its 

taxes  does  not  thereby  become  liable  in  a  county  through  which 
the  road  runs,  on  the  theory  that  the  corporation  has  the  posses- 
sion of  the  corporate  proi)erty  as  the  bailee  of  the  stockholders, 
because,  being  personally,  under  a  well-settled  rule  of  law  it  is 
taxable  at  the  residence  of  the  owner 11*^ 


X 


I 

BAILROADS— CJontinued. 

29.  a  raUroad  which  orosses  one  of  the  main  streets  of  a  town 
use  ordinary  care  to  prevent  injury  to  persons  using  the  oe 
—a  person  who  walks  diagonally  over  the  crossing  does  not 

•     by  render  himself  a  trespasser 

80.  the  backing  of  a  railroad  train  over  a  crossing  at  a  leadina 
oughfare  in  the  main  part  of  a  town  in  the  dark  and  wl 
signal  is  gross  negligence J 

:real  estate  agent—  i 

sale  of  real  estate,  purchaser  paying  agent's  commission  on  com 
that  vendor  would  pay  taxes— failure  of  vendor  to  pay  taa 

titled  purchaser  to  rieoover  commission  paid  to  agent ' 

KEAL  EST  ATE - 

1.  amounting  for  rents  and  profits— the  purchaser  of  real  esti 

execution  sale  not  required  to  account . 

a.  title— where  real  estate  is  held  jointly  the  interest  of  one  of  th^ 
owners  is  subject  to  a  mortgage  lien  executed  thereon  by  hi] 
BEDEMPTION- 

1.  land  sold  at  judicial  sale,  also  the  equity  of  redemption  sold  i 

execution,  can  not  be  redcfuied  unless  amount  of  both  saH 
paid    ,i 

2.  unless  redemption  had  in  above  manner  purchaser  entitled  t<^ 

and  writ  of  possession 

BEMAINDEU- 

devise  of  personal  estate  to  daughter,  with  provision  that  if  th 
visee  died  before  the  testatrix   or  devisee's  husband  the  « 
should  pass  to  the  husband— the  remainder  interest  vesteil 
in  the  event  the  devlst^e  died  before  the  testiftrix 

HEMAIXDKK  AND  KEVF:KSI0N— 

lands  on  which  a  turnpike  ctmipany  holds  on  easement  revert,  1 
all,  to  the  vendee  of  the  original  owner  of  the  lands 

3JEMOVAL  OB^  AC  riONS- 

1.  in  action  of  engineer  for  injury  caused  by  defective  machiner 

engine,  against  railroad  company  and  foreman  of  shop  joii 
order  of  removal  to  Federal  court  should  have  been  made 

2.  Supr**nie  Court  of  United    States   having   approved   remova 

Ignited  States  Court  of  actions  Pgainst  nonresident  corponitl 
former  ruling  of  this  court  withdrawn  and  rule  of  Supreme  C 

a<lopted ...  

8.    improper  joinder  of  defendants  did  not  authorize  removal  . . 

4.  no  cause  of  action  for  negligence  stated  against  engineer,  fire 

or  conductor  of  railroad  company 

5.  action   against  nonresident  railroad  company  properly  remov< 

Federal  court    ..  

6.  rule  is  the  same  although  resident  company,  lessor  of  lessee  < 
,pany,  is  improperly  joined  as  a  defendant 

7.  lessor  railroad  company  not  liable  for  negligence  of  employ 

lessee  company . 

8.  relation  of  master  and  servant  does  not  exist  between  the  1( 

company  and  a  servant  of  the  lessee 

9.  erroneous  order  removing  action  against  nonresident  corpon 

to  Federal  court,  but  objections  waived  in  particular  case. . . 
REMOVAL  OF  CAUSES— 

1.  as  to  right  of  nonresident  lessee  corporation,  sued  jointly  wit 

lessor,  a  resident  corporation,  for  dam«ges  resulting  from 
negligence  of  the  former  to  reuioval  the  action  to  the  Fei 
court 

2.  the  Commonwealth  of  Kentucky  is  not  a  citizen  within  the  n 

Ing  of  the  statutes  nuthorixiug  the  removal  of  onuses  to  the 

.         ernl  court  on  the  ground  of  diversity  of  citizenship 

REPEAL  OF  STATUTES- 

1.  the  incorporation  of  a  town  within  a  district  in  which  the 

option  law  wns  in  force  and  the  Investment  of  the  trustees  o 
town  with  the  power  to  rt^gulate  the  sale  of  liquors  therein 
ated  as  a  rept»al  of  the  local  option  provisions  as  to  the  t-owi 

2.  the  provisions  of  sections  1093  and  1141  of  the  Kentucky  Stat 

conferring  jurisdiction  of  misdemeanors  on  nuigii>'trates,  art 
repealed  by  section  4335,  which  imposes  a  fine  for  obstructl 
public  road  "to  be  recovered  in  like  manner  as  fines  against 
tractors,"  so  as  to  confer  exclusive  jurisdiction  upon  the  quar 
court    


within  which  nn  action  may  be  instituted  for  damafres  to  the  real 
estate  of  a  married  woman  for  a  like  period  after  the  remoTal  of 
her  disability  or  death  as  is  allowed  to  persons  havinjir  no  disabil- 
ity to  bring  snoh  action  after  the  accrual  of  the  right  of  action, 
is  not  repealed  by  the  married  woman's  act  of  1894,  authorizing 

her  to  sue  and  be  sued  as  n  single  woman 91^ 

4.  section  2506  of  the  Kentucky  St<itutes.  which  gives  a  married 
woman  the  right  to  bring  an  action  for  the  recovery  of  her  real 
estate  within  three  years  after  the  removal  of  her  disability,  is 
not  repealed  by  the  married  woman's  act  of  1^04,  which  author- 
izes a  married  woman  to  sue  and  be  sued  as  a  single  woman 919 

RESCISSION- 

rescission  of  a  conveyance  of  lands  made  by  a  debtor  to  his  creditor 
in  consideration  of  the  payment  by  the  grantee  of  certain  debts  of 
the  grantor  will  not  be  allowed  at  the  instance  of  the  grantee 
upon  the  grantor  bringing  an  action  against  him  for  usury 640 

RES  JUDICATA— See  Building  and  Loan  Ass-ciations,  1,  2:  Diimages, 
8;  Infants,3,  4:  Taxation.  1,  s?.  H;  Title.  2— 

1.  no  cause  of  action  was  alleged  against  foreman  of  shop  265 

2.  where  an  executor  of  a  will  had  litigated  the  question  of  the  widow's 

right  to  renounce  the  provisions  of  the  will,   the  surety  of  the 

executor  can  not  again  raise  the  question 478 

8.  a  judgment  of  the  court  dismissing  an  action  to  recover  from  a 
county  certain  lands  ust'd  for  turnpike  purposes  will  not  bar  a  fu- 
ture action  l)ased  on  the  plaintiff's  right  of  reversion  because  of  a 
subsequent  abandonment  of  the  land  for  turnpike  purposes    ..     .704 

4.  action  to  set  aside  judicial  sale  of  lands  on  account  of  the  Imbecil- 

ity of  the  owner— a  former  judgment  in  an  action  against  the 
same  defendants,  except  two,  to  recover  other  lands  sold  under 
the  same  judgment  on  the  ground  of  the  imbecility  of  the  same 
person  is  a  bar ?29 

5.  a  judgment  which  is  a   \mr  to  another  action   between   the  same 

parties  on  the  same  issues  remains  a  bar  during  the  pendency  of 
an  appeal  therefrom  if  it  is  not  superseded    730 

6.  the  judgment  of  the  court  discharging  a  rule  to  require  parties  to 

make  restitution  of  certain  moneys  operates  as  a  bar  to  a  subse- 
quent proceeding  for  a  rule  against  the  same  parties  to  repay  the 
same  fund,  such  judgnient  being  a  final  order    749 

7.  the  action  of  a  quarterly  court  in  sustaining  an  attachment  neces- 

sarily passed  upon  the  question  of  the  authority  of  the  p.Mrty  who 
Issued  it  to  do  so.  and  the  question  can  not  be  raised  in  a  separate 
action  for  damages —  847 

8.  a  judgment  upholding  a  will  rendered  in  an  action   instituted  by 

some  of  the  heirs  to  have  it  declared  void  will  be  c<msldei'ed  asires 
adjudicata  after  the  lapse  of  thirteen  years  without  objection  or 
disapproval  from  the  other  heirs,  although  they  were  not  made 
party,  it  appearing  that  the  parties  plalniiff  asked  to  he  allowed 
to  sue  for  all  the  heirs,  who  were  numerous  and  could  not  con- 
veniently be  brought  before  the  court  .  .  ..    960 

9.  a  judgm  nt  in  an  action  In  ejectment  or  for  trespass  adverse  to  the 

plalntilT's  contention  is  a  bar  to  a  subseqiieiit  action  by  him 
aeainst  the  same  defendant  for  trespass  on   the  same  land 967 

REVIVOR- 

actlon  against  debtor  and  one  to  whom  he  had  fraudulently  con- 
veyed his  intert*sr.  in  his  father's  estate  to  subject  that  interest  to 
the  debt— after  del)tor's  death  the  action  may  Ite  revived  against 
the  flrrant»-e  as  his  personal  represeutJitlve  and  heir  at  law  7/Q 

RIGHT  OF  WAY- 

grant  of  right  of  way  over  public  highway  for  purpose  of  construct- 
ing electric  railway  cfirrles  with  it  "the  right  to  remove  all 
obstructions  therein  inconsistent  with  its  use  for  the  purposes  of 
the  grant 5^^ 

ROAD.S- 

flscal  court  of  a  county  has  no  authority  to  appoint  county  judge  su- 
pervisor of  roads,  ami  t^jxpayer  suing  for  himself  and  others 
may  maintain  action  to  prevent  payment  of  wilary  as  such  su- 
pervisor to  county  judg« ^**' 


ROADS  AND  PASSWAYS— 

1.  use  of  passway  over  lands  of  another  for  thirty  years  under 
of  right  establishes  legal  right  thereto 

3.  the  fact  that  a  person  may  enjoin  the  permissive  use  of  a  pa 

over  the  lands  of  one  person  does  not  deprive  him  the  right 
he  has  to  a  passway  over  the  lands  of  another  . .     . . 
8.  public  roads  of  county— contracts  for  the  grading  of  public 
can  not  be  let  by  a  commissioner  appointed  by  the  county 
without  the  fiscal  court  first  oi*dering  the  work  to  be  done  ii 
way 

4.  no  prescriptive  right  to  a  private  passway  was  shown  in  c< 

case  .  — 

6.  circumstances  under  which   both  dedication  and  acceptanci 

public  passway  will  lie  conclusively  presumed 

6.  the  principle  that  a  passway  through  an  unenclosed  woodla 

deemiid  permissive  only  is  not  applicable  to  case  at  bar. . .   . 
SALES  OF  PERSONAL  PROPERTY- 

1.  sale  of  business  on  condition  that  vendor  would  not  again   ei 

in  same  business -breach  of  oont met— measure  of  damages  . 

3.  sale  on  approval— failure  of  purchaser  to  give  notice  within  ; 
'sonable  time  of  the  failure  of  the  machine  to  do  the  work  gu 

teed  fixes  his  liability  for  the  purchase-money  note 

SALES  OF  REAL  ESTATE - 

1.  devise  of  life  estjite  in  lands  with  power  to  sell  lands  on  cone 
of  reinvestment  of  proceeds— purchaser  not  required  to  look 
Investment  in  absence  of  Express  provision  to  that  effect  I 
will  

8.  recovei-y  of  purchase  money— vendor  not  entitled  to  recovi 
ferred  payments  where  vendee  is  deprived  of  part  of  land  b 
perior  title  of  third  person 

8.  deficiency  of  twenty-six  acres  out  of  a  tract  of  one  hundrec 
eighty-five  acres  is  excessive  and  the  purchaser  is  entitled  t 
abatement  of  the  purchase  price 

4.  construction  of  will  as  to   whether  or   not  the  devisee  had  i 

under  the  will  to   sell  and  convey  certain   real  estate   devise 

her  as  trustee 

SCHOOLS- 

1.  an  election  to  provide  for  organization  of  a  graded  common  »  I 

properly  held  on  a  day  other  than  a  regular  election  day  .    . . 

2.  such  elections  properly  held  viva  voce 

8.  women  authorized  to  vote  at  such  elections  

4.  presumed  that  women  voting  possessed  proper  qualifications. 

6.  aschmil  trustee  whose  term  expires  on  June  SO  can  not  beappoi 

on  January  2  preceding  to  fill  the  vacancy    . .  

6.  a   trustee  appointed   to  fill   a  vacancy  is  entitled   to  a  reasoi  i 

time  to  qualify  

7.  a  delay  of  one  day  before  qualifying  not  unreasonable 

8.  indefinite  notice  of  meeting  of  trustees    ...  

9.  payment  of  li  per  cent,  of  sch(K)l  fund  of  cities  of  second  clas 

public  lihrarles  unconstitutional 

10.  failure  of  county  school  superintendent  to  make  settlement  of 

counts  as  required  by  statute— what  constitutes  willful  faili 

11.  payment  of  tuition  by  person  residing  outside  of  city  limits— a  <  I 

who.se  parents  reside  outside  of  a  city  and  who  lives  in  the 
with  a  relative  Is  not  entitled  to  attend  the  public  schools  v 
out  the  payment  of  tuition  where  her  residence  with  her  reli 
is  merely  voluntary  and  in  no  way  binding  either  on  her  oi 
relative 

12.  adoption  of  books  for  use  in  public  schools— after  the  adoptlo  : 

the  books  the  county  superintendent  and  the  board  of  examii 

have  no  authority  to  make  any  changes  in  the  list 

18.  section  443f)  of  the  Kentucky  Statutes  requires  the  appointmer 

a  school  trustee  to  be  in  writing 

14.  grave  irregularities  in  the  election  of  a  school  trustee  in  absent 
a  contest,  and  where  person  was  duly  sworn  in,  can  not  be  shi 

for  purpose  of  defeating  his  official  acts 

SCHOOLS,  GRADED- 

election  for  establishment  of  graded  school  district  void  for  failu 
petition  of  voters  to  fix  the  location  of  schoolhouse , 


county  was  not  repealed  bj  the  new  Constitution  nor  by  subse- 
quent legislative  acts 638 

SHERIFF— See  Taxation,  8. 
SLANDER— 

a  judgment  for  slander  is  not  discharged  by  a  discharge  in  bank- 
ruptcy   696 

SPECIAL  JtJDGE- 

1.  a  special  judge  appointed  to  try  an  action  in  the  absence  of  the  reg- 
ular judge  is  not  deprived  of  his  jurisdiction  by  the  return  of  the 

latter 516 

3.  the  rule  that  a  special  judge  has  no  power  to  try  causes  after  the 
expiration  of  the  term  for  which  he  was  appointed  does  not  apply 

to  courts  of  continuous  session 516 

«TATUTES- 

1.  a  certain  act  of  the  general  assembly  amending  the  local  option  law 

does  not  violate  the  constitutional  provision  that  the  subject  shall 
be  expressed  in  the  title 608 

2.  an  act  authorizing  the  court  after  two  convictions  to  require  a  de- 

fendant to  execute  a  bond  for  his  "good  behavior"  is  not  void  for 

uncertainty      608 

8.  a  statute  providing  for  the  execution  of  a  bond  by  a  person  twice 
convicted  of  violation  of  the  local  option  law  refers  to  a  convic- 
tion of  an  offense  committed  after  his  conviction  for  a  previous 

like  offense ..608 

"  4.  repeal  of— a  certain  special  act  for  the  levy  of  a  school  tax  in  a 
county  was  not  repealed  by  the  new  Constitution  and  by  subse- 
quent legislative  nots ,  63S 

5.  the   statute  authorizing  service  of   process  on   the  agent  of  a  non- 

resident engaged  in  businesfe  in  this  State  is  not  invalid  on  the 
ground  that  it  deprives  citizens  of  other  States  of  the  privileges  of 
citizens  of  this  St.'ite 795 

6.  section  1050,  Kentucky   Statutes,  authorizing  quarterly  courts  to 

provide  lor  monthly  term.s  or  continuous  sessions  is  not  violative 

of  section  139  of   the  Constitution 847 

STATUTES,  CONSTRUCTION  OF— 

1.  section  11*28.  Kentucky  Statutes,  relating  to  conviction  of  principal 

and   accessory 4 

2.  section  4489,  Kentucky  Statutes,  relating  to  elections  to   organize 

graded  common  schools  ...     18 

3.  section  4464,  Kentucky  Statutes,  fixing  day  for  holding  school  elec- 

tions       18 

4.  section  44fi7,  Kentucky  Statutes,  providing  viva  voce  vote  in  school 

elections.    ...  18 

6.  section  4458,  Kentucky  Statutes,  authorizing  women  to  vote  in 
school   elections 18 

6.  section   8341,    Kentucky   Statutes,   authorizing  remainderman   to 

mortgage  his/ interest 21 

7.  chapter  16,  Kentucky  Statutes,  relating  to  champerty. .   21 

8.  section  4'>23,  Kentucky  Statutes,  designating  parties  liable  to  taxes,    26 

9.  section  571,  Kentucky  Statutes,  requiring   foreign  corporations   to 

file   .^statement  giving   location  of  their  odJces  in   this  State  and 

ag.«nrs  upon  whom  process  may  be  served 41 

iO.  secrion  3711,  Kentucky  Statutes,  authorizing  the  designation  by 
ordiii  »nce  of  a  person  to  act  as  police  judge  in  certain  contingen- 
cies in  .sixth  class  to  wn^  ...  44 

11.  section  1120.  Kentuckv  Statutes,  authorizing   trials  before  county 

judge  or   justice  of  the  peace  in  certain  cases  44 

12.  section   3424,  Kentucky  Statutes,    regulating   duty   of  collector  of 

city  taxes  in  making  return  of  no  property  found 46 

13.  section  2122,  Kentucky  Statutes,  relating  to  divorce  and  alimony,    53 

14.  special  statute  of  1876,  providing  local  option  in   Barren  county...     76 
16.  chapter  81,  Kentucky  Statutes,  relating  to  local  option    76 

16.  section  4443.  Kentucky  Statutes,  relating  to  assessment  of  property 

for  graded  school  purposes  ...  ...    81 

17.  article  2,  chapter  K5,  Kentucky  Statutes,  creating  and   regulating 

State  Board  of  Pharmacy     < 102 

18.  section  547,  providing  double  liability  of  stockholders 182 

19.  section.s  3572  and   3574,  providing   for  construction   of  streets  in 

fourth  class  cities 161 


STATUTES.  CONSTRUCTION  OF— Continued. 

20.  Be€tlon  4077,  Kentacky  Statutes,  conoerning  franchise  taxe^ 

21.  section  9088,  Kentucky  Statutes,  concerning  application  for 

to  sell  liquors 

22.  section  1840,  Kentucky  Statutes,  relative  to  duty  of  fiscal  oo 

repairing  bridges 

23.  section  H8f).  Kentucky  Statutes,  relative  to  statements  in  m 

tions  for  insurance    

24.  sections  )28n4  and  V.S(i5.  Kentucky  Statutes,  concerning  redei 

of  lands  sold  for  debts 

25.  s<9Ctlan:t  1080  and   lii82,  Kentucky  Statutes,  relative   to  appi 

ment  of  counties  into  magisterial  discricts  

26.  section  763,  Kentucky  Statutes,  relating  to  authority  of  insi 

commissioner  to  employ  attorneys        

27.  sections  ^561  and  26hS,  Kentucky  Statutes,  authorizing  fllUi 

cancies  in  oiTice  of  police  judge  of  fourth  class  cities. 

28.  section  3758,  Kentucky   Statutes,  authorizing  governor  to  1 

cancies  in  office  of  police  judge , 

2^  section  705,  Kentucky  Statutes,  known  as  separate  coach  la^ 

80.  section  7U6,   Kentucky  Statutes,   prohibiting  discriminatic 

tween  ncoommodations  furnished  by  railroad  companies.. 

81.  section  786,  Kentucky  Statutes,  providing  penalty  against  ra 

companies  for  failure  to  whistle  or  ring  bell  at  crossings. .. 

83.  section  4464.  Kentucky  Statutes,  regulating  proceedings  to 

lish  graded  school  district 

88.  section  20:^^,  Kentucky  Statutes,  concerning  appointment  of 

dian  for  nonresident  infants 

84.  section   8^10,  Kentucky  Statutes,  as  amended  by  act  of  M|iz 

18Si7,  concerning  public  libraries 

85.  section  54h.  Kentucky  Statutes,  providing  civil  liability  of  dir 

of  corporations 

8A.  section  650,  Kentucky  Statutes,  providing  for  penalty  for 

gence  or  acts  of  omission  of  directors  of  corporations 

87^.  section   1202.  Kentucky  Statutes,  providing  penalty  for  emb 

ment  of  funds  of  corporations  by  its  officers 

88..  section  85S,  Kentucky  Statutes,  authorizing  cities  of  second 

to  erect  and  maintain  sewers ... 

89.  section  3i»5W.  Kentucky  Statutes,  providing  that  ordinance  shnl 

brace  but  one  subject 

40.  flection   88u:{,  Kentuckv  Statutes,  authorizing  third  class  cit 

impose  penalties  for  failure  to  pay  taxes  when  due        

41.  section  84(M),  Kentucky  Statutes,  authorizing  interest  on  tazt: 

paid  in  third  class  cities 

42.  (section  '<;087,  Kentucky  Statutes,  affecting  purchasers  from  1 
STATUTES  CONSTKUED— 

Constitution  of  Kentucky : 

section  61 «  

section  61  

section  139 , 

section  161 

section  170 

section  285  . . 

Stotutes  of   United  States : 

bankruptcy  law  189«,  chapter  8,  section  17 

Kentucky  Statutes: 

section  810 

section  470 

section  1050  

section  1093 

section  1141 

section  1401   

section  1708 

section  17.30 

section  1975..   

section  2128 

section  2167 

section  246S 

section  2506 

section  25  5  

section  8058 


section  8151  7t8 

section  3588 788 

section  iW05 783 

section  36ft« 786 

section  .S70« 784 

section  4086 888 

section  4885 706 

section  4409 660 

section  4436 1073 

Civil  Code  of  Practice  : 

section  84,  subsection  4 600 

Acts  of  Legislature : 

act  of  March  1,  1903,  concerning  common  schools '534 

act  of  March  11.  1M)8,  amending  local  option  law 608 

Civil  Code- 
section  51,  subsection  6 795 

section  184 828 

section  8(18 884 

United  Suites  Revised  Statutes- 
section  4 192 896 

STATUTE  OF  FRAUDS— 

1.  a  contract  whereby  a  mother  surrendered  her  infant  son  to  another 
in  consideration  of  his  agreement  to  educate  him  and  furnish  him 
with  certain  articles  of  value   did  not  come  within  the  statute  of 

frauds  with  regard  to  being  reduced  to  writing     .     ..  778 

3.  a  contract  whereby  one  surn-ndered  lumber,  against  which  he  had 
a  claim  for  saw  bill,  to  a  creditor  to  whom  the  gommon  debtor 
had  assigned  it  with  the  understanding  that  the  latter  should  pay 
the  saw  bill  out  of  the  proceeds  is  not  within  the  statute  of 
frauds 849 

3.  while  the  loan  of  a  sum  of  money  under  a  parol  contract  to   repay 

it  at  the  expiration  of   two  years  is  within   the  statute  of  frauds 
and  no  action  can  be  maintained  thereon,  the  claim  is  not  void,  908 

4.  a  written  option  for  the  sale  of  real  estate  for  a  period  longer  than 

one  year  can   not  be  extended  after  its  expiration   by  a  verbal 
agi*eement 971 

STEAMliOATS- 

where  place  of  registry  is  painted  upon  stern  of  vessel,  that  shall  be 
deemed  its  situs  for  purposes  of   taxation 1058 

STREET  IMPROVEMENTS- 

1.  courts   will  not   interfere  with   discretion  of  council  in  fixing  as- 

sessment for  street  improvements  unless  same  is  so  exorbitant  as 
to  amount  to  spoliation 1368 

2.  agricultural  lands  within  a  city  are  subject  to  lien  for  street  im- 

provements   135 

3.  construction  of  street  of  Are  clay  brick  is  original  construction  and 

constitutes  lien  on  abutting  property iOl 

4.  constitutional  limit  as  to  amount  of  indebtedness  of  city  does,not 

apply  to  such  case  . .   ,  ,       i^l 

6.  judgment  against  one  party  for  street  Improvement  when  petition 
prayed  for  judgment  against  another  properly  set  aside  as  a 
clerical  misprision ' ^5 

6.  right  of  way  of  railroad  company  is  subject  to  assessment  for  street 

improvement *|1 

7.  said  land  is  a  lot  within  the  meaning  of  the  statute        JoO 

8.  the  use  of  the  property  does  not  determine  its  character  as  a  lot —  SoO 

9.  section  3706  of   the  Kentucky  Statutes  does   not   i-equlre  that   the 

property  owner  be  allowed  to  put  down  his  sidewalk  himself— an 
ordinance  granting  that  privilege  is  not  thereby  Invalidated. 784 

10.  an  ordinance  requiring  property  owners  to  put  down  sidewalks  can 

not   be   successfully  assfiiled    because   the  time  allowed  was  not 
am  pie *** 

11.  after  sidewalk  improvements  have  been  accepted  by  the  trustees  of 

a  town  the  owner  can  not  escrape  paying  for  it  on  the  ground  that 

it  was  not  done  in  accordance  with  the  ordinance  ...     ••   '*» 

13.  the  perpetual  right  of  way  of  a  railroad  company  Is  subject  to  as- 
sessment for  the  cost  of  improvements  on  an  adjacent  street IWW 


STREET  IMPROVEMENTS— Continued. 

18.  the  repairing  of  an  old  turnpike  road  which  had  been  taken  i 
the  ciiy  along  with  other  territory  did  not  conHtitnte  original  c 
struction  within  the  meaning  of  the  charter  of  citieii  of  the  i 

class 

14.  in  apportioning  cost  of  original  construction  of  a  street  which  i 
paralelled  on  the  east  and  west  sides  by  other  streets  for  part 
the  distance  only,  the  city  properly  treated  the  territory  as  if 
fined  into  squares  by  principal  streets 

STREET  RAILWAYrf- 

1.  duty  to  ascertain  and  remove  causes  which  might  derail  cars. . 

2.  recovery  of  damages  by  passenger  for  injuries  by  collision  w 

trolley  pole  properly  denied   where  pleading  did  not  authoi 
same 

3.  in  action  for  injury  to  passenger  on  street  railway  instruction  ' 

fining  duty  of  railroad  company   in  regulating  speed  of  cars  i 
prejudicial  to  defendant    

4.  that  a  witness  for  plaintiff  had  a  suit  for  damages  pending  agai 

defendant  was  relevant  

5.  but  amount  he  claimed  or  the  amount  of  damages  awarded  was 

relevaiiL 

6.  damagen  properly  recoverc^d  for  negligence  in  starting  car  beft 

passenger  coulu  alight 

SUICIDK— 

the  presumption  is  agaiust  suicidr*  where  the  dead  body  of  aQ  insui 
is   found  under  ciicumst^mces   iudic;iting  either    suicide   or  ; 

cident 

SURETY—rit^e   Assignment   for   Benefit  of  Creditors:    Banks.    1,   3, 
Trusts,  1,  iJ,  4— 

1.  guaranty  company  properly  liable  as  surety  on  bond  of  bookkee] 

for  chiH'ks  raised  by  him     .  

2.  such  bond  was  in  substance  a  contract  of  insurance 

8.  such  contracts  construed  most  strongly  against  the  company  . . 

4.  surety  not  relieved  by  rt'presentations  of  obligee  as  to  the  duties 

the   bookkeeper  and   the  an  ount  of  money  likely  to  come  to  1 
hands 

5.  such  representations  are  not   warranties 

6.  suret.v  companv  relexised  as  surety  on  bond  of  cashier  by  false  rt 

resentations  of  bank  president  at  time  of  taking  bond        

7.  such  representations  were  material  and  amounted  to  warrantie* 

8.  approval  by  the  bank  of  acts  of  president  in  making  said  represe 

tations  is  binding  on   it 

SUPERSEDE Ari- 

the  clerk  of  a  circuit  court  has  no  power  to  Issue  a  supersedeas  of 
judgment  directing  the  executor  of  a  decedent's  estate  to  turn 
over  to  another  as  receiver  and  trustee 

TAXATIOX- 

1.  purchaser  of  property  at  judicial  sale  on  September  15,  H)Oi.  Hal 

fur  taxes  assessed  as  of  that  day 

2.  the  accepted  bidder  becomes  the  holder  of   the  equitable   title  ai 

becomes  liable  for  taxes    ...  

8.  fund  set  apart  for  educational  purposes  is  exempt  from  taxation 
4.  property  or  funds  sec  apart  for  educational  purposes  became  an  i] 

stitution 

6.  requirement  that   summons  on   information   filed     by   auditor 

agent  against  taxpayer  must  be  issued  within  five  days  is  mere! 

directory 

6.  Commonwealth  does  not  lose  its  right  to  taxes  because  of  failure  < 

subordinate  officer  to  do  his  duty 

7.  In  such  proceeding  to  assess  omitted  property  the  Comnionwealt 

is  the  real  party 

8.  change  in  office  of  auditor  does  not  affect  the  proceeding 

9.  construction  of  statute  concerning  taxation  by  executive  officers  c 

Stiite  for  many  years  given  consideration 

10.  statute  iu] posing  franchise  taxes  strictly  construed 

11.  such  statutes  construed  more  strongly  against  the  government  . . 

12.  Board  of  Valuation  and  Assessment  can  only  exercise  powers  ea 

pressly  conferred  by  the  legislature 

13.  taxpayer  can  not  defeat  a  county  levy  tax  on  the  ground  of  liu 

proper  division  of  magisterial  districts ", 


limits  of  amount  authorized  by  the  CoustitutioD . .   27t 

16.  such  levy  sufficiently  deQnite  in  particular  case 278 

10.  in   Kenton  county  no  separation  of  city  and  county  for  govem- 

mental  purposes 273 

17.  county  not  estopped  from  collection  of  taxes  against  a  bridge  com- 

pany by  former  judgment  enjoining  sheriff  from  making  collec- 
tion of  taxes  for  same  years    420 

18.  county  was  not  party  to  that  action  and   not  bound  by  the  judg- 

ment therein  ...  421 

19.  sheriff  was  not  the  representative  of  the  county  in  such  litigation,  421 

20.  collection  of  taxes  by  city — remaindermen  necessary  parties  to  ac- 

tion to  enforce  payment  of  taxes— limitation  may  be  pleaded  by 

remaindermen 6IS2 

81.  persomil  property  assessed  for  State  and  county  taxes  in  one  county 
and  on  which  the  tuxes  have  been  paid  cnn  not  be  again  assessed 
in  another  county  for  the  same  period  after  a  decision  of  the 
court  that  it  belonged  to  a  person  residing  in  the  latter  county..  629 

22.  municipal  license  tax— certain  stipulated  tax  considered  as  a  con- 

tractual obligation— discrimination  in  taxation  ....  ...    686 

23.  the  courts  will  not  Interfere  In  case  of  a  mere  mistake  In  judgment 

of  the  assessing  officers  In  making  an  assessment  for  taxation  . .    665 

24.  contract  with  fiscal  court  for  the  collection  of  taxes  from   which 

sheriff  has  been  exonerated  and  such  as  are  due  the  county  sepa- 
rately from  the  State— such  contract  does  not  authorl'iSe  the  collec- 
tion of  taxes  due  by  distillery  warehousemen  on  distilled  spirits 
from  which  the  sheriff  has  not  been  exonerated  734 

25.  a  county  may  recover  amounts  wrongfully  collected  by  its  agent 

for  the  collection  of  taxes  from  such  agent,  although  he  had  no 
legal  authority  under  his  contract  with  the' county  to  collect  them 
from  the  taxpayers 784 

26.  a  bequest  to  a  public  school  district  for  the  education  of  "all  poor 

and  indigent  children  in  said  school  district"  is  exempt  from 
taxation  790 

27.  the  personal  property  of  a  corporation  must  be  assessed  for  taxation 

at  its  residence  and  principal  place  of  business  and  not  elsewhere.  823 

28.  the  vendee  of  real  estate  has  no  cause  of  action  against  the  sheriff 

on  account  of  his  failure  to  first  subject  the  personalty  of  the 
vendor  to  the  Uxxea  assessed  against  him  before  proceeding  against 
the  real  estate 918 

29.  the   Imposition  of  a  license  U\x   upon   the  business  of  real  estate 

agent  by  an  ordlance  of  a  city  of  the  second  class  is  not  violative 
of  the  Constitution 938 

30.  the  property  of  a  Young  Men's  Christian  Association,  not  exceed- 

ing one-half  acre,  used  by  it  in  the  conduct  of  its  work  Is  exempt 
from  taxation  on  the  ground  of   being  a  place  of  public  worship 

and  an  Institution  of  purely  public  charity  9(0 

81.  sprinkling  of  public  streets  of  a  city  a  public  purpose  within  mean- 
ing of  section  171  of  the  Constitution,  and  city  may  provide  by 

ordinance  for  tax  for  that  purpose 1062 

TENDER— 

1.  a  mere  offer  by  a  stockholder  to  pay  his  indebtedness  to  a  building 

and  loan  association  while  it  was  a  going  concern  was  not  equlva- 
alent  to  a  tender  of  payment w 

2.  a  mere  proposition  to  transfer  a  certain  amount  of  bank  stock  and 

to  pay  a  balance  in  money  in  satisfaction  of  a  debt  is  not  a  tender 
so  as  to  preclude  the  right  to  recover  Interest  where  the  debtor  had 
no  bn»nk  stock ,  and  no  money  was  actually  offered   to  cover  the 

balance 8^* 

TELEGRAPH  COMPANIES- 

1.  failure  to  deliver  telegram   outside  of  delivery  district  not  negll- 

gence *^ 

2.  rule  of  company  prescribing  delivery  district  reasonable «* 

8.  a  telegraph  company  is  not  liable  for  punitive  damages  for  the  non- 
delivery of  a  telegram  to  an  obscure  person  whom  the  company 
made  an  effort  to  find  for  the  purpose  of  delivering  the  message,  645 

TITLE,  ACTION  TO  QUIET— See  Parties  to  Actions.  1. 


•   1.  thirty  years'  adverse  possession  of  land  vested  defendants  wi< 
^tter  title 

8.  form^  adjudioation  against  plaintiff  was  binding  on  her — 

8.  open  adverse  possession  of  entire  tract  of  land  by  a  perso 
thiijty  or  forty  years  bars  ^laim  of  brother  who  owned  a  joii 
terdst  in  same 

4.  the  purchaser  of  real  estate  sold  by  order  of  court  in  an  aotic 
stituted  by  the  devisee  niider  a  will  for  the  purpose  of  s( 

same  and  reinvesting  the  proceeds  took  a  good  title 

TITLE  BOND— 

1.  the  recording  of  a  title  bond  iminrts  to  it  no  more  legal  effec 
cept  as  notice  to  creditors  and  i^urchasers,  than  if  it  had  not 
recorded 

8.  the  recording  of  a  title  bond  does  not  relieve  the  necessl 

affirmatively  showing  its  execution  when  attacked 

TRANSFER  OF  SUITS— 

1.  in  an  equitable  action  for  the  abatement  of  a  nuisance  ant 
damages  for  its  maintenance  it  was  proper  to  transfer  t< 
common  law  docket  the  issue  as  to  damages 

8.  a  judgment  can  not  be  impeached  because  of  the  alleged  em 
the  obanoellor  in  transferring  a  suit  from  one  division  of  the  < 
to  another 

8.  although  the  ohaucelloi;  may  have  exceeded  his  power  in  desij 
ing  a  special  judge  to  try  a  case  transferred  to  another  dlv 
of  the  court,  the  action  of  the  special  judge  was  not  invalid  v 

the  parties  agreed  on  him  to  try  the  case 

TRESPASS- 

1.  in  action  of  trespass  quare  clausum  f regit  to  recover  for  vak 
timber  cut  from  the  lands  of  another,  although  plaintiff 
bought  and  paid  for  the  timber ..... 

8.  action  for  trespass— the  defendant  having  been  in  the  adverse 
session  of  the  land  for  more  than  fifteen  years  there  was  no  i 
In  the  plaintiff's  claim 

8.  alleged  violations  of  statutes  with  reference  to  ix)ols  and  oo 
nations  for  purpose  of  raising  price  of  ferriage  not  a  defent 
an  action  to  enjoin  another  from  committing  trespass  upon 

in  connection  with  the  ferry 

TRIAL— 

1.  the  trial  of  an  appeal  by  a  circuit  court  from  an  order  of  a  co 
court  granting  a  license  to  sell  liquors  as  distillers  must  be 
bill  of  exceptions  and  not  de  nove 

8.  an  action  on  a  contract  against  two  or  more  defendants  ma; 

tried  as  to  some  of  them  although  not  ready  as  to  others 

TRUSTS— 

1.  proper  allowance  of  compensation  to  trustee  in  particular  can 

8.  surety  of  a  trustee  not  released  by  alleged  alteration  of  instmi 
by  laches  in  pleading  same 

8.  proof  insufficient  to  show  alteration  of  instrument  after  it 
signed  by  surety 

4.  particular  instrument  speaks  as  of  date  of  receipt  of  mone 
trustee [ 

6.  particular  transaction  was  a  loan  of  money  and  not  an  Investi 
for  the  beneficiaries ^ . . , . 

6.  construction  of  written  instruments  creating  trust— trust  w'i'li 

be  set  aside  on  the  ground  that  the  reason   for  same  no  lo 
exists 

7.  trust  not  revocable  by  its  terms,  understandingly  entered  int 

the  parties  and  free  from  fraud,  can  not  be  revoked  at  the  cat 
or  whim  of  any  of  the  parties,  without  the  consent  of  all 

8.  a  trust  can  not  be  altered  as  to  beneficiaries  in  certain  case  ' 

9.  a  certain  instrument  created    a  trust  In  favor  of  the  beneiafo 

mentioned  therein— the  monthly  payment  to  the  beneficiary 
liable  to  be  subjected  to  his  debts 

10.  accounting  by  trustee  of  rents  and  profits  on  trust  estate^ impr. 

ments  placed  on  trust  lands  by  trustee's  wife  belong  to  benefi 
ries— trustee  allowed  credit  for  price  of  improvements 

11.  where  the  widow  of  the  trustee  took  charge  of  the  trust  estate  ] 

rented  it  out  she  must  account  for  the  rents  and  profits 

vol.  25 -Part  I— 4 


deceased  father  are  held  In  trust  for  her < .   830 

TURNPIKE  ROADS— 

abandonment  of  easement  by  tnmpike  company— reversion  of  toll 
Bites— covenant  the  grantor  of  toll  site  should  have  free  toll — 

breach  of  covenant 612 

USURY— 

1.  particular  judgment  should  be  purged  of  usury 427 

8.  where  a  debtor  upon  the  advice  of  legal  counsel  made  a  compro- 
mise upon  a  contract  which  he  claimed  contained  usury,  which 
claim  of  usury  the  creditor  in  good  faith  disputed,  the  compro- 
mise was  binding,  the  true  test  in  such  matters  being  whether  or 

not  there  was  a  bona  fide  contest  between  the  parties 1120 

VARIANCE- 

1.  the  omission  of  the  word  "Branch**  from  the  name  of  the  Falls  of 

Rough  and  Qreen  River  Branch  R.  R.  Go.  does  not  amount  to  a 
fatal  variance 625 

2.  variance  can  not  avail  on  appeal  where  no  effort  to  coifrect  same 

was  made  in  the  trial  court  625 

8.  proof  that  a  machine  or  appliance  had  become  defective  from  long 
use  was  not  a  material  variance  from  the  allegation  of  the  peti- 
tion in  an  action  for  damages  that  the  injury  complained  of  was 
caused  by  the  ^'negligent  construction"  of  the  appliance  and  **the 

negligent  arrangement  for  operating  same^ '  969 

4L  action  to  recover  for  the  sawing  of  lumber  delivered  to  defendant — 
the  allegations  of  an  amended  petition  that  the  lumber  sawed  was 
the  property  of  the  common  debtor  of  the  plaintiff  and  defendant, 
and  that  it  had  been  turned  over  by  plaintiff  to  defendant  under 
an  agreement  by  the  latter  to  satisfy  the  saw  bill,  was  not  a  va- 
riance   849 

5.  damages  for   injuries  resulting  in   death-^  variance  tx)tween  the 

allegation  and  proof  as  to  the  exact  day  on  which  the  injuries 
occurred  is  not  material 898 

6.  personal  injuries  occasioned  by  defective  i>assway  from  railroad  to 

cover  place  where  tanbariL  was  stacked— the   designation   of  the 

covered  place  as  a  yard  instead  of  a  shed  was  not  material 936 

TENDOR  AND  PURCHASER— 

1.  the   purchaser  of  a  right  of   way   from   a   railway   company   is 

charged  with  notice  of  the  covenants  contained  in  the  grant 
where  it  was  recorded  in  the  proper  office 626 

2.  a  judicial  sale  of  lands  will  not  be  set  aside  at  the  instance  of  the 

purchaser  simply  because   the  holder  of  a  lien   thereon  was  not 

made  a  party  to  the  suit 6S2 

8.  the  doctrine  of  caveat  emptor  applies  especially  to  judicial  sale 62S 

4.  notice  to  an  agent,  for  the  purpose  of  purchasing  saw  logs,  of  the 
lien  of  the  original  vendor  carries  notice  to  the  principal  and 
renders  him  liable  for  the  purchase  money  after  a   conversion  of 

the  logs 717 

VERDICT— See  Municipal  Government,  2— 

1.  verdict  for  $18,000  damages   not  disturbed  where   two   larger  ver- 

dicts set  aside  as  excessive 14 

2.  the  third  verdict  in  damage  cases  will  not  be  disturbed  as  excessive    14 
8.  where  there  has  been  three  verdicts  for  the  same  party,  or  two  ver- 
dicts and  a  hung  jury,  the  court  will  not  disturb  the  last  verdict,    74 

4.  verdict  on  second  trial  not  flagrantly  against  the  evidence 282 

6.  where  none  of  the  title   papers  introduced  on    the  trial   before  the 
jury,  nor  the  record  in  the  suit  in  which  the  property  was  claimed 
to  have  been  purchased,  the  verdict  will  be  presumed  to  be  correct.  1138 
WAVIER- 

1.  a  county  judge  waived  none  of  his  rights  to  the  full  amount  of  his 

salary  as  fixed  by  the  fiscal  court  by  accepting  a  less  amount 801 

2.  action  against   railroad  for    breach  of  covenant   in  failing   to  put 

down  sidetrack  as  provided  by  contract — an  answer  denying 
plaintiff's  right  of  action  constitutes  a  waiver  of  the  right  of  de- 
mand or  notice  by  the  plaintiff  525 

WARNING  ORDER— 

1.  appointment  of  warning  order  attorney  for  nonresident  infant  de- 
fendant—defect in  attorney's  report  in  failing  to  state  that  he 
had  made  a  careful  examination  of  the  case  was  cured  by  that  of 
the  guardian  ad  litem  which  made  the  necessary  recitation 588 


WARNING  ORDER-Contlnued. 

2.  defective  warDing  order i 

WATERS— 

riparian  rights— imperceptible  enoroacliment  upon  lands— owni 
binding  lands  bas  no  right  to  construct  stone  wall  in  tbe  i 
on  a  line  where  his  bank  formerly  stood,  so  as  to  affect  i 

owners  ^ 

WILLS-  1 

1.  under  particular  will  devisees  took  a  fee-simple  title  to  propei| 

3.  widow  having  failed  to  renounce  provisions  of  will  witni^ 

months  precluded  from  claiming  homestead 

8.  direction  in  will  that  personal  estate  fund  be  distributed  whu 
devisee  arrives  at  the  age  of  thirty-five  vears  void  under  sti 
of  this  State,  but  not  under  statute  of  New  Hampshire ^ 

4.  such   direction  in  will  of  personal   estate  made   in  that  Stati 

effect  to  direct  distribution  after  twenty -one  years  from  pri 

of  will I 

6.  presumption  that  testator  did  not  intend  to  die  intestate  as  to 
IHirt  of  his  property 

6.  presumed  that  by  a  bequest  of  income  of  property  testator  Intel 

the  principal  to  pass  also 

7.  a  direction  to  the  executor  to  distribute  a  fund  to  the  poor   ii 

discretion  is  sufficiently  definite  to  constitute  a  public  charity 

8.  probate  of  will  by  county  court--appeal  to  circuit  court— judgn 

of  circuit  court  not  void  because  some  of  infant  beneficiaries  ^ 
not  before  the  court  on  appeal 

9.  devise  of  life  estate  in  lands  with  power  to  sell  on  condition  o1 

investment  of  proceeds— purchaser  not  required  to  look  to  r 
vestment  in  absence  of  an  express  requirement  to  that  effec 
the  will .. 

10.  construction  of  provision  of  will— where  the  will  contained  a 

quest  of  personal  property,  enumerating  it,  and  concluding  ' 
personal  property  wherever  it  may  be,  * '  the  latter  clause  has 
erence  to  property  of  a  kind  similar  to  that  enumerated 

11.  a  letter  left  by  the  testatrix  with  her  effects  for  the  chief  dev 

and  referred   to  In   the  will   is  competent  to  explain  certain  i 

visions  of  the  will 

IS.  construction  of —power  of  devisee  to  sell— one  who  takes  und( 
will  in  trust  for  his  children  with  power  to  sell  and  reinvest 
proceeds  may  pass   title  by  deed  without  any  obligation   on 
purchaser  to  see  to  the  reinvestment  in  the  absence  of  express  ] 
vision  requiring  it 

13.  mental  capacity  of  testator  sufficiently  established  in  certain  oi 

14.  undue  influence  not  established  in  certain  case 

15.  where  the  testator  signed  his  will  by  mark,  being  too  ill  to  wr 

in  the  presence  of  witnesses  who  subscribed  their  names  as  sv 
there  was  no  necessity  for  an  express  acknowledgment 

16.  a  devise  to  a   school  distiict.  for  the  education  of   poor  child 

therein  on  the  condition  that  if  testator's  son,  who  had  my 
riously  disappeared,  should  return  the  estate  should  be  tur 
over  to  him,  passed  to  the  school  district  a  defeasible  fee 

17.  devise  to  daughter  of  testatrix  of  personal  estate  provided  tha 

the  daughter  died  before  her  husband  or  the  testatrix  the  leg 
should  pass  to  the  husband— the  estate  in  remainder  took  ef 
only  in  the  event  the  daughter  died  before  the  testatrix 

18.  construction  by  court  holding  will  valid   considered  as  res  adji 

cata  in  certain  case 

19.  construction  of— as  to  power  of  devisee  as  trustee  for  other  devi; 

to  sell  the  property  devised 

20.  where   jury  reached  verdict   invalidating  will   on   the  ground 

mental  unsoundness  of  testator  error  of  the  court  in  permitt 
evidence  to  show   that  will  had  not  been   read  to  attesting  \ 

nesses  or  one  of  the  devisees  was  not  prejudicial 

WITNESSES- 

1.  the  wife,  who  had  labored  under  the  belief  that  the  person  who 
emnized  the  mock  marriage  had  authority  to  do  so  and  belie 
the  marriage  to  be  a  bona  fide  one,  was  a  competent  witi 
against  her  nusband  when  indicted  for  the  offense 


3.  where  witnesses  were  put  under  the  rule  the  court  properly  refused 

to  permit  one  to  testify  whose  name  was  not  on  the  list  of  those 

furnished  to  the  adverse  party 607 

8.  claimant  against  deoedent^s  estate  for  board  of  decedent's  son  not 

competent  to  show  contract  for  such  board 58^ 

4.  action  to  recover  legacy— the  executor  and  his  surety  are  compe- 
.    tent  witnesses  to  prove  statements  of  the  testator  with  reference 

to  the  legacy 742 

6.  a  residuary  legatee  is  not  competent  to  testify  as  to  a  verbal  state- 
ment made  by  the  testator  in  regard  to  a  bequest  in  the  will 740 

6.  neither  the  legatee  nor  her  husband  is  a  competent  witness  to  tes- 

tify as  to  anything  which  took  place  between  them  and  the  testa- 
tor with  regard  to  the  bequest 742 

7.  transaction  with  person  who  is  dead— action  on  insurance  policy— 

the  insured   is  not  a   comx)etent  witness  as  to  a  transaction   be- 
tween himself  and  the  agent  of  the  insurance  company  who  is 

dead  at  the  time  the  testimony  is  sought  to  be  given 938 

WRIT  OP  PROHIBITION— 

where  the  county  courts  of  two  counties  have  concurrent  jurisdic- 
tion of  an  application  for  a  ferry  privilege  over  a  river  at  a  point 
where  it  is  the  division  line  between  the  counties,  and  proceed- 
ings for  that  purpose  in  one  is  still  undertermined,  a  writ  of  pro- 
hibition is  proper  to  prevent  action  by  the  other  on  a  subsequent 
application  for  such  privilege &57 


